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THE  BUSINESS  OF  THE  COURT  OF  SESSION. 

After  the  Commons  House  of  Parliament,  the  Court  of  Session 
is  certainly  the  best  abused  institution  in  the  kingdom.  Everybody 
that  professes  to  know  anything  about  it,  insists  that  there  is  some- 
thing wrong ;  and  the  severest  critics  of  the  existing  system  are 
those  of  the  class  most  interested  in  its  preservation.  For  our 
lawyers  are,  as  Lord  Brougham  has  testified,  men  of  large  and 
liberal  ideas,  friends  to  Law  Reform,  with  a  decided  propensity  for 
self-immolation  on  the  altar  of  public  duty.  It  would  be  idle  to 
protest  against  the  prevalence  of  such  an  amiable  weakness  amongst 
some  of  our  professional  brethren  ;  and  wd  only  advert  to  it  as  illus- 
trative of  that  diversity  in  matters  of  taste,  which  has  become  pro- 
verbial. We  are  content  to  fall  in  with  the  humour  of  the  time. 
A  legal  functionary,  of  dramatic  celebrity,  begged  that  somebody 
would  have  the  goodness  to  write  him  down  an  ass.  To  oblige  the 
members  of  the  College  of  Justice,  we  are  resolved,  at  whatever 
sacrifice  of  personal  feeling,  to  "  write  down"  that  venerated  incor- 
poration. 

The  business  of  the  Court,  it  is  said,  has  diminished,  is  diminish- 
ing, and  ought  to  be  increased.  This  inversion  of  the  famed  histo- 
rical protest  does  not,  however,  exactly  represent  the  grievance  of 
which  we  have  to  complain.  In  one  view,  the  business  might  even 
be  supposed  to  be  increasing.  For  example,  the  Rolls  of  the  last 
Summer  Session  show  that  a  larger  number  of  Reclaiming  Notes 
were  presented  during  that  term  than  in  any  corresponding  period 
since  the  establishment  of  the  Inner  House  on  its  present  footing. 
During  the  current  Winter  Session,  at  least  70  Reclaiming  Notes 
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and  litigated  causes  have  already  been  enrolled  in  the  First  Division 
alone;  and  although  their  Lordships  have  been  working  at  the 
"  irons  "  like  British  tars  in  a  leaky  vessel,  the  influx  of  business 
in  any  given  interval  of  time,  is  equal  to  all  that  the  united  energies 
of  the  Court  can  succeed  in  clearing  away  in  the  same  period.  But 
this  overflow  of  Inner  House  cases  is,  we  are  told,  the  certain  har- 
binger of  ruin  to  the  business  of  the  profession.  The  augmented 
number  of  Beclaiming  Notes  is  simply  an  indication  that  more 
than  the  usual  number  of  cases  have  been  decided  in  the  Outer 
House.  This  again  arises  from  the  circumstance,  that  the  Lords 
Ordinary  have  had  few  new  Records  to  prepare,  and  have  thus 
been  enabled  to  devote  a  large  share  of  their  time  to  the  Debate 
Kolls.  Finally,  the  scanty  supply  of  new  cases  is  said  to  be  attri- 
butable to  the  length  of  the  Inner  House  Bolls.  So  the  argument 
proceeds,  in  a  vicious  circle,  each  grievance  being  at  once  the  cause 
and  the  consequence  of  all  the  rest. 

With  regard  to  the  alleged  diminution  in  the  business  of  the 
Cpurt  of  Session,  we  shall  say  nothing,  as  we  do  not  know  where 
to  find  materials  for  arriving  at  a  correct  opinion.  A  comparison 
of  the  "  Printed  Rolls"  for  the  last  two  years  would,  for  obvious 
reasons,  afibrd  only  the  rudest  approximation  to  the  truth.  Mean^ 
Tvhile,  the  profession  has  been  startled  by  the  announcement,  that  a 
lejiding  junior  has  been  compelled,  by  pressure  of  civil  practice,  to 
resign  the  lucrative  office  of  advocate-depute.  It  was  rumoured 
some  few  months  since,  that  one  of  the  best  Sheriffships  in  Scotland 
would  probably  be  vacated,  in  consequence  of  the  learned  judge 
being  unable  to  overtake  the  combined  duties  of  Sheriff  and  leading 
counsel ;  nor  is  there  any  visible  relaxation  of  the  labours  of  others 
who  are  fortunate  enough  to  have  secured  a  prominent  position  in 
the  forensic  arena.  If  diminution  there  has  been,  we  should  be 
inclined  to  attribute  it  to  an  unfounded  prejudice  against  the  Court 
of  Session,  rather  than  to  any  real  superiority  in  the  Sheriff  Courts, 
either  as  regards  efficiency  or  celerity.  In  a  comparative  question, 
it  would  not  be  fair  to  call  the  Court  of  Session  a  dilatory  Court ; 
and  with  the  prospect  of  an  advocation  before  him,  the  Sheriff 
Court  is  about  the  last  tribunal  a  suitor  would  choose  for  the  ad- 
judication of  any  matter  requiring  despatch. 

The  state  of  the  Inner  House  Rolls  is,  however,  a  different  and 
a  more  serious  question  ;  for,  whether  logically  demonstrable  or  not, 
certain  it  is  that  the  Rolls  of  the  First  Division  have  arrived  at  the 
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position  of  being  permanently  twelve  months  in  arrear.  Of  course 
there  are  fluctuations.  At  present  the  tendency  is,  as  we  have 
hinted,  towards  reduction  ;  the  Court  having  in  fact  abready  heard 
and  determined  the  causes  enrolled  the  first  week  after  the  last 
January  sittings.  This  yearly  arrear  is  a  debt  inherited  from  a 
very  remote  period ;  and  experience  has  proved  the  utter  ftitiKty 
and  hopelessness  of  aU  attempts  at  reducing  it,  based  on  adher- 
ence to  the  existing  system.  The  operations  of  the  Chancellor  of  the 
Exchequer,  when,  at  the  close  of  a  successful  financial  year,  he 
transfers  half  a  million  to  the  account  of  the  Commissioners  for  the 
National  Debt,  is  a  fair  parallel  to  the  arithmetical  transformations 
that  take  place  in  the  Rolls  of  the  First  Division. 

The  plan  of  a  Third  Division,  formerly  suggested  in  this  Journal, 
has  been  much  canvassed  of  late ;  and  so  far  as  we  can  learn,  pubhe 
opinion,  both  in  and  out  of  the  profession,  is  favourable  to  the  schemew 
The  only  substantial  objection  is,  that  it  would  do  away  with  the  per- 
manent Lords  Ordinary ;  but  thi^  difficulty  would  be  obviated  by 
enabling  one  Judge  from  each  Division  to  sit  at  Chambers  (as  in 
the  English  Courts),  or  in  the  Outer  House,  for  the  preparation  of 
records  and  hearing  of  motions.    This  merely  formal  business  could 
easily  be  got  over  before  eleven  o'clock ;  and  the  question  would  then 
remain,  whether  it  were  more  advisable  to  have  all  debates  heard 
in  the  first  instance  before  the  four  Judges,  or  to  continue  the  pre* 
sent  system  of  a  rehearsal  (for  it  is  nothing  more)  before  a  Judge 
in  the  Outer  House ;  in  which  case  the  number  of  Judges  for  each 
of  the  three  Divisions  would  be  reduced  to  three.    For  our  part, 
we  have  never  happened  to  meet  with  any  one  who  has  been  able 
to  discover  the  slightest  utility  in  the  Outer  House  system.    The 
Lord  Ordinary's  decision  is  invariably  taken  to  review  at  all  com- 
petent stages ;  finality  is  an  idea  as  completely  out  of  date  in  the 
Parliament  House  as  it  is  in  political  circles.    How  completely  an 
Outer  House  judgment  is  considered  to  be  a  matter  of  form,  is  obvious 
from  a  practice  notoriously  on  the  increase  amongst  leading  seniors^ 
of  systematically  absenting  themselves  from  the  Outer  House  bars. 
If  there  is  room  for  a  great  display,  or  if  the  bar  is  vacant  after 
eleven,  and  no  chance  of  an  Inner  House  debate  coming  on,  thesid 
magnates  may  perhaps  be  induced  to  tender  their  assistance  to  the 
Lord  Oirdinary.    But  as  for  coming  up  at  nine — really,  there  is  iw 
use  for  it.    It's  only  retarding  the  business  of  the  Court ;  and  after 
all,  die  battle  must  be  lost  or  won  in  the  Division. 
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Is  it  necessary,  however,  to  go  on  in  the  present  routine  until 
Parliament  can  be  induced  to  sanction  so  important  a  change  in  the 
constitution  of  the  Court  as  that  which  we  have  suggested  ?  We 
apprehend  not.  There  are  at  least  three  ways  and  means  of  gaining 
additional  time  in  the  Divisions ;  and  each  and  all  of  these  means  are 
within  the  powers  of  the  Court  itself. 

(1.)  One  very  obvious  resource  is  that  of  transferring  more  causes 
to  the  Second  Division  Roll.  We  are  aware  that  their  Lordships  of 
the  Second  Division  will  have  considerable  diflSculty  in  preventing 
the  accumulation  of  arrears  in  their  own  Court.  But  even  if  they 
should  be  unable  for  the  future  to  reduce  the  roll  of  arrears  handed 
over  to  them  by  a  single  case,  it  would  at  least  be  a  gain  to  the 
suitor  to  have  only  six  months  to  wait  for  a  decision  instead  of 
twelve — an  indirect  effect  of  the  transference  which,  we  venture  to 
hope,  will  not  be  overlooked  by  those  who  have  the  management  of 
this  matter* 

(2.)  The  meeting  of  the  Court  might  be  fixed  for  ten  o'clock. 
The  present  hour  of  assembling  is  regulated  by  the  71st  section  of 
the  Act  of  Sederunt,  11th  July  1828 ;  and  it  was  altered  to  eleven 
in  order,  as  is  stated,  ^^  to  give  more  time  for  counsel  to  attend  the 
Lords  Ordinary,  in  preparing  causes  in  the  Outer  House."  We 
scarcely  think  that  even  the  firmest  supporters  of  the  present  system 
will  say  that  the  object  of  this  enactment  has  been  attained ;  since,  in 
point  of  fact,  those  counsel  whose  services  are  most  in  demand  for 
Inner  House  practice  are  more  likely  to  be  found  at  the  Ordinary's 
bar  after  eleven  than  before  it.  On  the  other  hand,  the  attendance 
at  so  early  an  hour  as  nine  o'clock  is  felt  to  be  irksome  by  all  parties ; 
and  to  junior  practising  advocates,  who  cannot  afford  to  shirk  Outer 
House  duty,  the  hardship  is  great  of  being  compelled  to  sit  out  two 
sets  of  Judges.  Very  little  business  is  actually  transacted  before 
ten  o'clock ;  and  we  cannot  see  that  any  serious  inconvenience  would 
result  from  causing  both  the  Outer  and  Liner  House  Courts  to  meet 
at  ten.  Even  if  the  number  of  hours  devoted  to  the  business  of  the 
latter  were  no  greater  than  at  present,  we  are  satisfied  that  more 
business  would  be  got  through  by  meeting  earUer  in  the  day,  when 
counsel  were  not  exhausted  by  a  long  attendance. 

(3.)  The  last  and  the  most  effectual  method  of  curtailing  the  rolls 
is  by  holding  extra  sittings  in  vacation.  At  a  time  when  a  seat  on 
•the  bench  of  the  Second  Division  was  almost  a  sinecure,  we 
need  not  wonder  if  the  Judges  of  the  First  showed  a  reluctance 
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to  tax  their  holidays  for  the  benefit  of  their  less  popular  brethren. 
Now  that  both  Divisions  can  be  obliged  to  pull  fair,  there  is 
really  no  excuse  for  neglecting  the  duty  intended  by  Parliament 
to  be  imposed,  of  sitting  till  all  arrears  are  cleared  off.  The 
words  of  the  statute  (2  and  3  Vict.,  c.  36,,  sec.  10)  are  very 
positive  and  precise: — "It  shall  be  lawful  for  the  said  Court  of 
Session,  and  they  are  hereby  authorised  and  empowered,  if  there 
shall  be  arrear  of  business  in  the  said  Court,  or  as  the  state  of 
business  otherwise  may  require,*'  to  extend  the  sittings  to  any  period 
not  exceeding  two  months  in  each  year.  A  fortnight  in  spring, 
and  six  weeks  off  the  long  vacation,  would  still  leave  an  abundance 
of  time  for  relaxation.  When  it  is  considered  that  the  Act  which 
contains  this  injunction  also  provides  for  increasing  the  salaries  of 
the  Judges  from  L.2000  to  L.3000,  it  must  be  allowed  that  those 
learned  personages  have  received  a  handsome  equivalent  for  this 
new  duty,  which  they  have  hitherto  failed  to  perform.  It  must 
not  be  supposed,  however,  that  the  matter  is  left  entirely  in  the 
option  of  the  Judges.  Everybody  now-a-days  is  calling  upon  the 
Lord  Advocate  to  introduce  a  bill  for  extending  the  sessions,  though 
the  Advocate  has  already  obtained  from  Parliament  all  the  autho- 
rity requisite  for  that  purpose.  Lord  Rutherfurd,  the  author  of  the 
enactment  in  question,  himself  constitutionally  indolent,  had  the 
acuteness  to  perceive  that  in  matters  of  this  sort  Judges  were  but 
fallible  men,  and  accordingly  the  next  section  was  made  to  provide 
an  effectual  remedy  : — 

Sect.  11.  "  It  shall  be  lawful  for  Her  Majesty,  Her  Heirs,  and 
Successors,  with  the  consent  of  Her  Privy  Council,  from  time  to 
time  to  order  and  direct  the  Extension  of  the  Duration  of  the  Sit- 
tings of  the  said  Court,  or  either  of  the  Divisions  thereof,  or  all  or 
any  of  the  Lords  Ordinary,  and  to  alter  and  limit  such  Extension 
to  such  and  the  like  Duration,  and  in  such  and  the  like  manner,  as 
the  Judges  of  the  said  Court  are  herein-before  authorised  to  alter 
the  Sittings  thereof." 

Here  is  a  remedy  made  to  our  hand.  Nobody  can  doubt  that  it 
is  the  duty  of  the  Court  to  hold  extra  sittings,  as  is  done  in  England 
every  term.  Let  the  Court  exercise  the  necessary  self-denial,  and 
make  a  merit  of  working  off  these  arrears.  If  not,  we  call  upon 
the  Government,  by  an  Order  in  Council,  to  make  the  sittings  of 
the  Court  commensurate  with  the  business  of  the  country. 
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THE  TOBERMORY  SEQUESTRATION. 

The  recent  decision  of  the  Second  Division  of  the  Court  in  the 
notorious  case  of  Joel  v.  Gill  (pronounced  on  the  23d  of  November 
last),  will  hardly  tend  to  reassure  the  minds  of  English  creditors, 
already  sufficiently  disquieted  by  the  course  pursued  last  Jane  in 
reversing  Lord  Kinloch's  first  interlocutor.  It  will  be  remembered 
that,  at  the  advising  in  summer,  the  Second  Division  unanimously 
held,  that  when  an  Englishman  by  birth,  residence,  and  profession, 
comes  to  Scotland  for  wie  avowea  purpose  of  taking  advantage  of 
the  Scotch  Bankruptcy  Law,  he  may,  by  forty  days*  residence  in 
Scotland,  become  "  subject  to  the  jurisdiction  of  the  Supreme 
Court"  of  that  countxy,  and  thus  be  enabled  to  obtain  a  seauestra-- 
tion.  The  possible  inexpediency  of  a  rule  by  which  an  insolvent  is 
allowed  to  choose  his  own  forum^  and  thus  to  subject  his  creditors 
to  the  Court  of  his  selection,  perhaps  securing  to  himself  immunities 
and  privileges  which  he  might  not  otherwise  have  obtained,  was 
fully  admitted  by  the  Court ;  but  they  held  that  they  were  bound  to 
follow  the  injunctions  of  the  statute,  and  to  disregard  all  considera- 
tions of  equity  and  expediency.  "  Subject  to  the  jurisdiction  of  the 
Supreme  Court  of  IScotland"  must  (according  to  this  decision) 
simply  mean  subject  to  it  for  the  time  ;  the  true  foundation  of  civil 
jurisdiction  in  personam  is  domicile,  and  domicile,  in  this  sense,  just 
means  residence  for  the  time.  The  term  of  residence  sufficient  to 
confer  jurisdiction  is  fixed  by  the  law  of  each  country  as  a  matter 
of  practice ;  in  Scotland  it  has  been  fixed  at  forty  days :  hence  it  is 
argued,  a  residence  in  Scotland  for  forty  days  is  sufficient  to  entitle 
an  Englishman  to  obtain  a  sequestration. 

The  interlocutor  of  November  is  a  legitimate  corollary  from  the 
principle  laid  down  of  a  rigid  construction  of  the  statutory  require- 
ments. We  must  premise,  that  after  the  question  of  jurisdiction  had 
been  settled,  the  case  went  back  to  the  Outer  House,  that  parties 
might  be  heard  on  the  other  grounds  for  recalling  the  sequestration. 
The  argument  maintained  on  behalf  of  the  petitioner  for  recall  (Mr 
Joel)  was  that  the  designation  of  the  bankrupt  was  in  itself  so 
inaccurate,  defective,  and  insufficient,  as  to  come  short  of  the  reoui- 
sites  of  the  Act.  The  Lord  Ordinary  (Jerviswoode)  held,  tnat 
while  it  was  important  in  a  petition  for  sequestration  that  a  sufficient 
designation  should  be  given,  it  was  not  less  important  that  a 
sequestration  should  not  be  recalled  on  slight  grounas.  The  desig- 
nation complained  of  was  "  William  Gill,  sometime  residing  at  Park 
Villas,  Ricnmond,  in  the  county  of  Surrey,  and  lately  residing  at 
Tobermory,  in  the  Island  of  Mull."  To  this  it  was  objected,  tnat 
there  ought  to  have  been  a  statement  that  he  was  a  barrister-at-law, 
and  had  a  house  at  Bayswater.  The  Lord  Ordinary,  on  the  whole^ 
considered  that,  in  the  absence  of  any  express  enactment  on  the 
point,  the  imperfection  in  the  designation  of  the  bankrupt  was  not 
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of  SO  flagrant  a  character  as  to  ivarrant  the  recall  of  the  sequestra* 
tion. 

The  int^Iocutor  of  Lord  Jeryiswoode  has  been  affirmed  by  a 
majority  of  the  Court,  consisting  of  the  Lord  Justice-Clerk  and 
Lord  Cowan.  Lord  Benholme  dissented,  and  Lord  Wood  was 
absent.  The  most  striking  feature  in  the  opinions  of  the  majority 
is  the  strictness  of  the  doctrine  laid  down  by  the  Lord  Justice«Clerk 
on  the  subject  of  designation.  His  Lordsnip  holds  that  the  proper 
deaimation  of  any  man  is  a  statement  of  his  present  occupation  and 
residence ;  that  if  he  has  no  occupation,  his  present  residence  only  is 
required ;  that  the  fitness  of  the  designation  does  not  depend  upon 
the  lengUi  of  time  during  which  it  may  have  applied  to  the  person 
designed ;  and  that  although,  in  such  cases,  it  may  be  reasonable 
for  a  party  coming  from  another  place  to  state  his  former  residence 
and  former  profession,  this  is  not  on  proper  legal  principles  a  part 
of  his  designation  at  all,  but  is  rather  a  history  of  the  individual. 
Tried  by  this  standard,  the, designation  in  question  is  redundant 
to  a  fault.  It  would  have  been  enough  had  it  simply  consisted  of 
the  words,  "  William  Gill,  residing  at  Tobermory." 

So  far,  then,  it  appears  that  what  we  shall  call  the  orthodox  designa- 
tion of  a  bankrupt  may  be  simply  nugatory ;  for  it  is  conceded  that 
the  addition,  "  residing  at  Tobermory  "  does  not  strengthen  the  pre- 
sumption (whatever  that  may  be)  arising  from  the  insertion  in  Her 
Majesty's  Gazette  of  a  notice,  to  which  is  prefixed  in  small  capitals 
the  patronymic  of  ^^  Gill."  But  it  seems  it  is  not  enough  for  the 
President  of  the  Second  Division  that  the  notice  shall  withhold 
information  irom  the  creditor ;  it  is  necessary  that  it  should  posi* 
tively  mislead  him.  Aiming  still  at  an  ideal  standard  of  excellence 
and  nobly  regardless  of  the  consequences,  the  Lord  Justice-Clerk 
suggests  to  fraudulent  bankrupts  an  extremely  ingenious  mode  of 
concealing  their  identity,  by  which  creditors  may  be  put  utterly  at 
fault,  and  detection  rendered  impossible.  All  that  Mr  William 
Gill  (or  it  may  be,  William  Brown)  is  required  to  do,  is  to  buy,  on 
his  arrival  in  Mull,  '^  a  few  pounds  of  tea  and  sugar."  If  he  trades 
with  these  during  his  forty  days'  residence  in  the  island,  he  may, 
fortified  with  the  opinion  of  the  second  personage  in  Scotland,  pre- 
sent a  petition  for  sequestration,  designing  himself  ^^  William  Brown, 
grocer  in  Tobermory."  With  such  a  designation,  and  with  such 
backing,  he  may  defy  all  the  creditors  in  the  kingdom. 

Among  the  eccentricities  of  judicial  opinion  that  have  lately  come 
under  our  notice,  this  '^  tea  and  sugar  "  theory  is  decidedly  the  most 
entertaining.  Scotchmen  (unless  there  are  any  imprudent  enough 
to  lend  their  money,  on  personal  security,  to  members  of  the  English 
bar)  can  afford  to  smile  at  this  whimsical  proposal,  which  ought 
certainly  to  find  a  place  in  any  new  edition  of  the  play  of  ^^  Used 
Up."  Charles  Matthews,  as  "  The  Grocer  of  Tobermory,"  would 
be  tore  to  draw  crowds  at  the  Adelphi ;  and  we  do  not  think  the 
pdblic  will   ever   appreciate  the  Justice's  saccharine  hypothesis, 
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until  it  is  brought  before  them  in  two  acts,  and  under  the  patron* 
age  of  that  distinguished  comedian. 

It  is  not  surprising  that  this  new  mode  of  whitewashing  should 
be  held  in  especial  favour  amongst  "  gentlemen  in  embarrassed  cir- 
cumstances." A  similar  case  was  lately  brought  before  the  First 
Division,  in  which  the  bankrupt  had  taken  a  still  more  effectual 
means  of  preventing  unpleasant  opposition,  by  procuring  an  inter- 
locutor appointing  intimation  to  be  made  in  the  London  Gazette  on 
the  day  immediately  preceding  the  one  fixed  for  the  first  meeting  of 
his  creditors.  This  was  really  too  absurd;  and,  accordingly,  his 
counsel  did  not  oppose  the  recall  of  the  interlocutor.  In  this  case 
(Seq.  of  Edward  Fox)  Lord  Ivory  expressed  his  regret  that  the 
Second  Division  had  not  consulted  the  other  Judges  with  reference 
to  the  decision  of  the  Tobermory  case.  The  state  of  the  law  in  this 
particular  has  also,  we  observe,  elicited  some  severe  observations  from 
JSaron  Martin,  at  the  Liverpool  Assizes.  English  and  Scotch 
creditors  are  equally  liable  to  be  outwitted,  bay  that  Thomas 
Smith,  stockbroker  in  Glasgow,  falls  into  difficulties ;  if  he  can  only 
succeed  in  escaping  untraced  to  some  remote  locality,  where  bank- 
ruptcy examinations  are  not  reported,  his  creditors  are  not  very 
likely  (unless  with  the  aid  of  clairvoyance)  to  discover  that  theur 
Thomas  is  the  same  who  figures  in  the  Gazette  as  ^^  Thomas  Smith, 
fish-dealer  at  Wick,"  or,  it  may  be,  "  Thomas  Smith,  pedlar,  residing 
at  Kirkwall."  With  all  respect  to  the  opinion  of  the  Lord  Justice- 
Clerk,  we  cannot  but  think  that  there  is  much  weight  in  the  argu- 
ment of  Lord  Benholme : — "  When  I  seek  to  know  what  a  desig- 
nation ought  to  be,  I  look  at  the  purpose  of  it.  A  designation  is 
required  for  various  purposes  in  law ;  the  designation  sufficient  in 
one  case  may  not  be  sufficient  in  another.  Thus,  in  a  criminal 
case,  the  designation  of  a  witness  must  be  such  as  to  enable  the 
accused  to  find  him ;  in  a  deed,  the  profession  of  the  witness  is  of 
importance.  A  designation  depends  upon  the  object  the  law  has 
in  view  in  requiring  it.  It  must  be  such  as  to  convey  information 
to  the  parties  to  whom  it  is  intended  to  do  so.  The  object  of  the 
statute  in  requiring  a  designation  in  a  petition  for  sequestration,  is 
not  to  enable  a  creditor,  after  a  long  inquiry,  to  find  out  his  debtor, 
but  to  call  his  attention  at  once ;  and  if  there  are  things  which 
would  attract  his  attention,  the  suppression  of  them  deceives  the 
creditors." 

We  cannot  help  thinking  that  this  is  the  more  rational  view  of 
the  question.  A  designation  in  which  the  leading  features  of  a 
man's  life,  his  chief  occupation,  and  ordinary  place  of  abode,  are 
omitted,  and  nothing  is  given  but  the  locality  of  the  inn  or  lodgings 
in  which  he  is  hiding  in  some  outlying  village — or  where,  as  the 
Lord  Justice-Clerk  suggests,  he  is  described  by  the  name  of  some 
trade  which  he  has  adopted,  in  reality  for  purposes  of  deception — ^is, 
we  confidently  submit,  a  false  designation,  inasmuch  as  it  includes, 
if  not  a  direct  falsehood,  at  any  rate  a  suppressio  veru    In  the 
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recent  English  case  of  Perrins  v.  the  Marine  and  General  Travellers^ 
Insurance  Company  (11  Nov.  1859),  where  it  was  held,  by  a 
majority  of  the  Court  of  Queen's  Bench,  that  an  ironmonger  in 
Birmingham  had  not  forfeited  a  policy  by  describing  himself  m  the 
propossus  for  insurance  as  ^^  Esquure  of  Saltley  Hall,"  Chief  Justice 
Cockbnm  held  that  that  description  was  false,  inasmuch  as  there 
was  a  suppression  of  the  truth ;  and  the  opinion  even  of  the  majority 
was  based  on  the  fact  that,  in  the  case  under  consideration,  the  con- 
cealment was  in  a  matter  quite  immaterial.  We  need  hardly 
remark  that  the  concealment,  m  a  petition  for  sequestration,  of  the 
petitioner's  real  occupation  and  lifelong  residence,  is  a  concealment 
m  a  matter  very  material  indeed.  The  whole  question  is,  whether 
the  commands  of  the  statute  are  fulfilled  by  the  use  of  a  colourable 
designation  apparently  true,  but  in  reality  a  sham  and  a  lie. 

Since,  however,  this  interpretation  of  the  statute  has  now  been 
fixed  as  the  law,  the  next  question  is.  How  is  this  flagrant  evil  to 
be  remedied?  If  the  true  meaning  of  the  Act  is  what  it  has  been 
held  to  be,  the  statute  is  obviously  defective,  and  must  be  altered. 
It  seems  as  if  the  Lord  Justice-Clerk,  in  laying  down  the  law  so 
very  broadly,  and  almost  going  out  of  his  way  to  make  matters 
worse,  was  endeavouring  to  show  the  necessity  that  exists  for  an 
amendment  of  the  Act.  This  amendment  should  be  effected  on 
two  points.  In  the  first  place,  insolvents  should  be  made  to  take 
the  benefit  of  the  law  within  the  jurisdiction  where  reside  the 
majoritnr  of  their  creditors  in  number  and  value.     In  the  second 

Elace,  in  justice  to  creditors,  Scotch  as  well  as  English,  it  should 
e  enacted,  that  when  a  bankrupt  petitions  for  sequestration,  he 
is  to  state  in  his  desiguation  the  profession  and  residence  by  which 
he  is  generally  and  best  known.  The  designation,  in  fact,  ought 
to  be  tnat  unaer  which  he  has  incurred  the  debts,  from  which, 
through  the  sequestration,  he  seeks  to  get  himself  absolved. 
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In  the  twentieth  year  of  the  reign  of  George  11.,  it  was  enacted  that 
^  advocations  in  causes  not  exceeding  the  value  of  L.12  sterling'* 
should  no  longer  be  competent.  The  question  thas  raised.  How  is 
the  value  of  a  cause  to  be  ascertained  %  has  perplexed  lawyers  from 
that  day  to  this.    The  Sheriff  Court  Act,  16  &  17  Vict.,  c.  80,  in 

froviding  that  it  shall  not  be  competent  to  remove  from  a  Sheriff 
;ourt,  or  bring  under  review  of  the  Court  of  Session,  ''  anv  cause 
not  exceeding  Uie  value  of  twenty-five  poimds  sterling,"  has  left  the 
question  precisely  where  it  found  it.  The  solution  of  the  problem 
has  been  reserved  for  time  and  the  Court  of  Session.  The  wonder 
is,  how  the  former  should  have  done  so  little,  and  left  so  many  points 
to  be  settled  by  the  latter  in  recent  years.     Such  questions  as  the 
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following  have  been  raised — thoagh  not  for  the  first  time — and  with 
difficulty  settled,  within  the  last  year  or  two.  Is  the  summons  or 
the  Sheriff's  decree  to  be  taken  as  the  test  of  value  ?  Is  the  sum 
claimed,  or  the  sum  disputed,  to  be  considered  ?  Is  interest  to  be 
taken  into  account  T     Are  expenses  % 

In  the  present  article  it  is  proposed,  1st,  To  state  the  principles 
which  seem  to  have  been  at  last  settled ;  and  2d,  To  show  now 
these  principles  have  been  applied  in  various  recent  cases. 

1.  The  general  principle  is,  that  the  Supreme  Courts  have  juris- 
diction where  it  is  not  expressly  excluded. 

2.  From  this  principle  it  follows  that  any  cause  may  be  advocated 
wdeBi  it  18  char  that  tiie  value  does  not  exceed  L.25. 

3.  In  determining  the  value  of  a  cause,  the  nature  and  extent  of 
the  demand  made  in  the  summons  is  the  test. 

4.  Expenses  of  process  are  not  to  be  taken  into  account  in  esti- 
mating the  value  or  a  cause. 

These  principles  were  recognised  and  applied  in  the  following 
cases : — 

In  ffopkirk  V.  Wihofij  21  Dec.  1855  (18  D.  299),  it  was  decided 
that  expenses  of  pn)ce3s  are  to  be  excluded  from  consideration  in 
judging  of  the  value  of  an  action.  This  decision  proceeded  on  the 
ground  that  expenses  are  extrinsic  and  incidental,  and  form  no  part 
of  the  subject-matter  of  the  action.  It  does  not  therefore  affect  the 
question,  whether  they  are  concluded  for  in  the  summons  or  not. 

In  the  case  Mitchell  v.  Murray^  10  March  1855  (17  D.  682),  the 
summons  concluded  for  the  sum  of  L.22,  3s.  6d.  (deducting  there- 
from L.3  paid  to  account),  with  the  legal  interest  since  the  same 
became  due,  and  in  time  coming  till  payment.  On  the  12  May  1854, 
the  Sheriff  decerned  for  the  balance  of  L.18,  Is.,  with  legal  interest 
thereof  from  10  May  1836 — ^these  together  amounting  to  upwards 
of  L.30.  The  defender  brought  an  advocation,  and  the  })ursuers 
objected  to  its  competency.  Ihe  Court  was  divided  in  opinion,  but 
the  msnority  of  the  judges  held  that  the  advocation  was  competent. 
Several  of  those  in  the  majority  based  their  opinion  on  the  view  that 
the  value  of  the  cause  was  to  be  judged  of  by  the  Sheriff's  decemi- 
ture,  while  those  who  dissented  did  so  on  the  ground  that  the  sum- 
mons was  to  be  looked  to  only.  The  view  held  by  the  remaining 
judges  who  voted  in  the  majority,  is  that  which  may  now  be  con- 
sidered to  be  the  sound  one.  It  is  very  distinctly  laid  down  by  Lord 
Ivory  in  the  subsequent  case  of  Wilson  v.  Wallace'and  Cormell  (6 
March  1858,  20  D.  764).  His  Lordship  said,  "Now  the  two  cases 
of  Mitchell  v.  Murray  and  Hophirk  v.  Wilson  are  perfectly  reconcile- 
able  with  each  other,  and  with  the  case  of  Robertson.  The  principle 
on  which  they  are  so  is  subtle,  but  quite  consistent  with  itself.  It  is 
this,  that  the  conclusions  of  the  action  are  the  measure  of  the  compe- 
tency of  advocation,  but  that  these  conclusions  include  prospective 
claims  just  as  much  as  the  present  claim  for  the  debt  concluoed  for. 
Thus,  where  an  action  concludes  for  L.25,  it  is  incompetent  to  advo- 
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cate  it,  becaoBe  the  value  does  not  exceed  L.25,  and  the  incompetency 
remains,  whatever  may  aflberwards  accrue  in  the  shape  of  interest ;  for 
if  that  interest  is  not  included  in  the  conclusions  of  the  original 
action,  a  separate  and  supplementary  action  must  be  raised  to  entitle 
the  party  to  recover  it.  But  if  the  conclusions  of  the  original  action 
be  not  exclusively  confined  to  L.25,  but  comprehend  also  interest, 
be  it  only  from  the  date  of  citation,  then  the  nature  of  that  conclu- 
sion is  such  that  advocation  shall  be  competent,  because  it  is  not  a 
conclusion  limited  to  L.25.  It  is  a  conclusion  for  a  sum  of  L.25, 
to  which,  if  a  farthing  be  added,  the  rubicon  is  passed.  There  must 
be  something  more  than  L.25,  if  the  conclusion  is  given  effect  to, 
however  trinmg.  Just  as  in  the  case  of  an  action  Drought  for  the 
aliment  of  a  natural  child,  all  that  is  presently  due  may  oe  perhaps 
only  two  years'  aliment  of  L.9.  But  if  the  action  is  brought  not 
only  for  these  past  arrears,  but  for  future  aliment,  as  it  shall  become 
due,  decree  after  decree  may  be  obtained  for  that  future  aliment ; 
and  so,  where  a  debt  payable  by  instalments  is  concluded  for,  or 
feu-duties,  or  rent,  the  term  of  payment  being  first  come  and  bygone, 
the  value  of  the  cause  comprehended  under  these  conclusions  is 
larger  in  all  such  cases  than  the  actual  money  value  for  which  the 
action  was  brought,  inasmuch  as  the  conclusions  include,  over  and 
above  that  present  payment,  something  prospective ;  and  the  same 
principle  which  fixes  the  first  term's  liability,  necessarily  fixes  all 
niture  terms  of  liability,  and  therefore  the  action  is  held  to  be  not 
for  the  one  term's  payment,  but  for  the  whole.  Therefore,  where 
the  conclusions  include  interest,  that  is  to  be  estimated  in  deter* 
mining  the  competency  of  the  advocation." 

The  decision  in  Wilson  v.  Wallace  and  Connell  was  in  harmony 
with  these  principles.  The  peculiarity  of  that  case  was  this,  that 
the  defenders  in  the  action  at  once  admitted  their  liability  for  L.26, 
and,  before  any  of  that  procedure  upon  which  the  judgment  of  the 
Sheriff  came  ultimately  to  be  pronounced,  they  consigned  and  the 
pursuer  uplifted  that  L.26,  leaving  L.5,  4s.  3d.  as  the  one  subject- 
matter  in  dispute  between  the  parties.  The  Court  held  that  the 
value  of  the  cause  was  to  be  judged  of  by  the  conclusions  of  the 
summons,  and  that  the  advocation  was  competent.  Lord  Curriehill 
dissented  firom  this  view  and  fi:om  the  judgment.  The  equity  of 
the  rule  so  settled  is  well  shown  by  the  Lord  President  in  a  single 
sentence  :  ^^  Parties  had  joined  issue  in  a  cause  which  might  com- 
petently be  submitted  to  the  Supreme  Court  eventually,  and  the 
aefender  could  not,  by  paying  a  portion  of  the  sum  concluded  for, 
deprive  the  pursuer  of  the  right — which  he  had  from  the  nature  of 
the  cause  itself — of  getting  the  judgment  of  the  Supreme  Court 
upon  it." 

This  principle  was  still  more  strikingly  illustrated  in  the  case  of 
Robertson  v.   WUsoii,  3  March  1857,  where  a  process  of  interdict 
was  allowed  to  be  advocated  long  after  the  question  at  issue  had  been 
ottled,  and  the  sole  remaining  mterest  was  the  right  to  expenses. 
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Id  the  case  Inglis  v.  Smithy  17  May  1859,  21  D.  461,  the  con* 
clufiion  in  the  summons  was  that  the  defenders  ought  to  be  decerned 
to  pay  to  the  pursuer  the  sum  of  L.92,  2s.,  which  sum  it  states  that 
the  defenders  have  failed  to  pay,  ^^  but  deducting  always  from  said 
sum  of  L.92,  2s.  the  sum  of  Li.57,  19s.  ll^d.,  being  the  amount  of 
an  account  for  clothes  purchased  by  the  pursuer  from  the  defenders 
on  or  .about  the  4th  day  of  AprU  1856,  conform  to  account  and 
statement  annexed  hereto,  leaving  a  balance  due  to  the  pursuer  of 
L.34,  2s.  0^.  sterling,  which  is  hereby  restricted  to  the  sum  of 
L.25,  with  expenses.  The  pursuer,  in  objecting  to  an  advocation, 
maintained  that,  having  given  credit  for  the  sum  of  L.57, 19s.  11^., 
he  was  only  entitled  to  sue  for  the  balance  due,  and  that  all  that 
was  at  issue  between  the  parties  was  that  balance  which  was  re- 
stricted to  L.25.  The  Lord  Justice-Clerk  observed :  "  A  Sheriff 
Court  cause  may  be  of  very  great  value  and  importance,  although 
no  sum  whatever  is  concluded  for,  or  though  the  sum  concluded 
for  be  of  trifling  amount.  The  true  point,  therefore,  to  be  con- 
sidered is,  what  is  the  interest  which  the  parties  have  in  the  cause ; 
in  other  words,  what  difference  will  it  make  to  them  how  the  cause 
is  decided  ?  Adopting  that  view  of  the  construction  of  the  statute, 
this  can  present  no  difficulty.  It  is  impossible  to  read  the  con- 
clusions without  perceiving  that  the  effect  of  a  decree  in  favour  of 
the  pursuer,  in  tne  terms  in  which  it  is  sought,  would  be  to  ex- 
tinguish a  debt  due  by  him  of  L.57, 19s.  11^.,  and  also  to  give  him 
a  decree  for  L.25  ;  and  therefore  it  is  plain  that  the  value  of  the 
cause  is  L.25,  plus  L.57,  19s.  11^." 

It  appears  to  be  still  an  open  question  whether  an  action  ad  fac- 
tum prcBstandum  can  be  advocated  when  the  value  is  obviously 
under  L.25.  If  the  value  is  doubtful,  it  is  clear  that  it  may  be 
advocated.  In  Cameron  v.  Smith  (24  Feb.  1857,  19  D.  517), 
the  pursuer,  the  seller  of  two  cows,  raised  an  action  against  the 
defender,  who  had  got  possession  of  them  from  the  buyer,  conclud- 
ing to  have  him  "  ordained  to  re-deliver  to  the  pursuer,  in  the  like 
good  order  and  condition  as  when  they  were  removed,  two  cows, 
the  property  of  the  pursuer ;  or  otherwise  to  make  payment  to  the 
pursuer  of  the  sum  of  L.15,  6s.  sterling,  being  the  price  of  the  said 
cows,  with  the  legal  interest  thereof."  The  Sheriff  decerned  against 
the  defenders  for  the  sum  of  L.15,  6s.  The  pursuer  objected  to 
the  competency  of  an  advocation  brought  by  the  defender.  On 
the  case  coming  before  the  Inner  House,  the  late  Lord  Justice- 
Clerk  (Hope)  observed :  **  K  the  defender  incurred  any  liability  to 
the  pursuer,  he  became  liable  for  the  price  of  these  cattle  and 
nothmg  more.  The  conclusion,  therefore,  for  delivery  of  the  cattle 
was  not  the  real  and  substantial  conclusion.  The  conclusion  for 
money  is  the  real  ground  of  action,  and  it  is  not  to  be  overcome,  or 
its  consequences  overruled,  by  throwing  in  an  alternative  conclusion 
for  delivery  of  the  subjects." 

^^  I  wish  to  reserve,  as  not  arising  in  this  case,  my  opinion  on  the 
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• 

question,  whether,  where  decree  is  given  for  delivery  only,  advoca- 
tion mi^ht  not  be  competent.  But,  also,  I  will  not  say  that  because 
the  petitioner's  conclusion  is  for  a  small  sum  of  money,  the  con- 
clusion ad  factum  prcestandumj  where  there  is  a  particular  object  in 
acquiring  the  ipsisaiina  corpora  of  what  is  claimed,  may  be  barred 
from  adTocation  because  only  a  small  sum  of  money  is  claimed." 
Lord  Cowan,  who  concurred,  also  reserved  his  opinion  upon  this 
point.  His  Lordship  observed  that  in  the  present  case  the  only 
question  was,  Did  the  summons  fix  the  value  of  the  cows  1 

The  case  Cooper  v.  Bow  (18  Dec.  1823,  2  Sh.  p.  511,  New 
Edit)  affords  another  instance  of  a  summons  containing  an  alter- 
native conclusion,  viz.,  for  delivery  of  two  queys,  or  payment  of  a 
sum  of  money  under  L.12.  In  this  case,  however,  the  Sheriff's 
judgment  was  for  delivery,  and  the  advocation  was  held  to  be  com- 
petent It  is  to  be  observed  that  here  the  pursuer  was  a  purchaser, 
having  right  to  delivery.  Lord  Cringletie  observed  in  his  note  as 
Ordinary  in  the  case :  ^^  Had  the  decree  been  for  a  sum  of  money 
under  L.12,  the  incompetency  would  have  been  evident ;  but  it  is 
to  restore  two  queys,  the  value  of  which  is  not  proved,  and  may 
exceed  L.12." 

A  process  of  interdict  may  be  advocated,  in  respect  that  its  money 
value  is  indefinite.  This  was  decided  in  Robertson  v.  Wilson  (3 
March  1857,  19  D.  594).  See  also  the  observations  of  the  Lord 
President  in  Wilson  v.  Wallace  and  Connelly  already  referred  to. 

These  cases  may  sufiice  to  show  that  the  principles  above  set 
forth  have  been  settled,  and  to  some  extent  how  they  are  applied. 
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Appealj  Scottish  Equitaile  Assurance  Co.  in  GunrCs  Sequestration, 

Appeal^  M^Cubbin  v.  Venning, 

In  these  cases  the  question  arose,  Whether  a  judge,  who  is  a  mem- 
ber of  the  Scottish  W  idows'  Fund,  or  of  the  Scottish  Equitable  Assur- 
ance Co.,  can  be  declined,  where  either  of  these  bodies  are  parties  to 
an  action  coming  before  him.  The  opinion  of  the  whole  Court 
was  taken,  and  (apparently  with  the  single  exception  of  Lord  Deas, 
one  of  the  declinea  judges)  it  was  in  favour  ot  sustaining  the  de- 
clinatore.  We  must  take  leave  to  doubt  the  soundness  of  this 
opinion.  It  is  little  better  than  a  truism,  that  to  secure  purity  in 
the  administration  of  justice  is  one  of  the  highest  objects  of  law  and 
civil  government.  In  order  to  this  result,  it  has  ever  been  the  rule 
that  no  judge  shall  hear  and  decide  a  cause  in  which  he  is  himself 
directly  interested,  or  to  which  his  near  relatives  are  parties.  But 
this  role  suffers  several  exceptions — some,  necessary,  others  so  obvi- 
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ouslj'expedient,  that  thej  are  now  fully  recognised.  Thus,  in  the 
last  oentuiT)  nearly  all  the  judges  lived  themselves,  or  had  near  rela- 
tives who  lived  or  held  property,  in  the  City  parish  of  Edinburgh ; 
it  was  therefore  laid  down,  that  no  declinature  on  that  ground 
should  be  sustained  against  any  of  their  Lordships  judging  in  ques- 
tions connected  with  that  parish  or  in  which  it  had  an  interest.  Had 
this  exception  not  been  made,  it  would  have  been  perfectly  impos- 
sible to  get  a  quorum  to  settle  any  City  parish  disputes.  With  the 
present  century,  the  judges  have  migrated  westward,  and  their 
residences  are  now  chiefly  in  the  parish  of  St  Cuthbert's.  Accord- 
ingly, in  Gray  v.  Fowlie^  5  March  1847,  the  exception  recognised 
in  regard  to  the  parish  of  Edinburgh  was  extended  to  the  parish  of 
St  Cuthbert's.  But  another  class  of  exceptions  is  derived,  not  so 
much  from  the  necessity  of  the  case,  as  from  the  plain  absurdity  of 
giving  effect  to  the  rule.  Thus,  in  the  case  of  the  Bank  of  Scotland 
V.  Ramsay^  12  Dec.  1738,  it  was  held  that  a  judge  might  deliberate 
and  vote  in  a  cause  relating  to  the  corporation  of  the  Bank  of  Scot- 
land, of  which  he  was  a  proprietor.  It  was  ridiculous  to  suppose 
that  Lord  Kilkerran  or  Lord  Royston  would  be  so  influenced  by 
his  interest  in  the  Bank  as  to  forget  his  duty  as  a  judge.  The 
interest  was  clearly  so  remote,  that  it  could  not  lead  the  judge 
who  had  it  into  either  of  the  two  errors  (one  at  least  a  crime),  of 
showing  a  partiality  to  the  party  with  whom  he  was  connected,  or 
of  being  unduly  hostile  to  him  so  as  to  put  down  suspicion.  This 
exception  was  more  formally  recognisect  by  the  Act  of  Sederunt, 
1  Feb.  1820,  which  extended  it  to  the  case  of  all  chartered  banks 
in  Scotland.  Carrying  out  the  principle  of  the  exception,  it  has 
been^held  to  apply  to  the  case  of  a  near  relative  of  the  judge  hold- 
ing shares  in  other  chartered  companies  {Spiers  v.  Ardrossan  Canal 
Co.y  27  Feb.  1823).  But  if  this  be  sound  law,  why  refuse  to  extend 
the  exception  to  the  case  of  all  large  public  companies  like  the 
Scottish  Widows'  Fund  and  the  Scottish  Equitable  Assurance  Co  ? 
It  is  quite  out  of  the  question  to  suppose  that,  because  a  judge 
happens  to  have  insured  nis  life  with  one  of  these  ofiices  (even  though 
they  maybe  mutual  assurance  companies),  that  he  is  on  that  account 
the  more  likely  to  view  favourably  the  plea  stated  for  them  in  an 
action  depending  before  him.  And  if  so,  it  is  wrong  that  the  liti- 
gants should,  for  the  sake  of  a  mere  whim,  be  deprived  of  the  benefit 
of  the  learning  and  ability  of  a  judge  whom  the  country  handsomely 
remunerates  for  placing  both  at  the  disposal  of  all  who  come  before 
him  claiming  rights  or  resisting  wrongs.  The  thorough  emancipa- 
tion of  the  press,  and  the  power  it  now  exercises  on  public  men,  has 
removed  the  foundation  of  many  older  rules  devised  by  the  wisdom 
of  our  ancestors  for  their  protection  in  less  settled  times.  This  of 
which  we  have  been  writing  is,  we  think,  one  which  should  pass 
away  or  be  drawn  within  very  narrow  bounds.  It  is  probably  not 
a  matter  for  legislation,  but  the  Court  themselves  should  repel  all 
declinatures,  unless  founded  on  clear  and  direct  personal  interest  in 
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the  subject  of  the  suit.  If  they  refuse  to  do  so,  it  may  be  proper 
that  the  Legislature  should  interpose  to  remove  a  diiBcuIty  which 
may,  in  certain  contingencies,  lead  to  a  denial  of  justice  altogether. 
We  believe  there  exists  in  the  statute  book  a  law  which  prohibits 
the  appointment  of  persons  engaged  in  trade  to  any  office  in  the 
Cabinet.  If  the  principle  is  worth  anything,'  it  should  go  to  ex- 
dnde  judges  from  holding  shares  in  any  company,  public  or  private. 
Whilst  on  the  subject  of  declinatures,  we  may  just  observe  that  it 
seems  improper  to  allow  a  judge  to  decline  because  his  brother 
happens  to  be,  or  to  have  been,  mandatory  for  one  of  the  parties  to 
the  action.  What  possible  bias  could  that  fact  give  to  the  mind  of 
a  man  worthy  of  occupying  the  bench?  Altogether,  the  grounds  of 
declinature  are  at  present  too  numerous,  and,  we  think,  would  ^^  re- 
quire to  be  reconsidered." 

Mr9  Grant  or  Robertson  v.  Grants  TncsUes. 

Sobert  C.  Grant,  advocate  in  Aberdeen,  was  the  only  child,  by 
a  first  marriage,  of  Charles  Grant,  sometime  ensign  m  the  42d 
Regiment.  On  the  11th  March  1823,  Robert  Grant  executed  a 
trust-disposition  and  settlement,  by  which  he  conveyed  the  estate  of 
Balgowan,  etc.,  which  had  been  disponed  to  him  by  his  father  under 
a  destination  to  ^'  him  and  his  heirs  whomsoever,*'  to  certain  trus* 
tees  for  charitable  and  religious  purposes.  Robert  Grant  died  on 
the  23d  March  1823,  only  twelve  aays  after  the  trust-disposition 
was  execmted.  He  left  no  issue  nor  any  collateral  relations,  and 
was  consequently  succeeded  by  his  father  Charles.  At  first  Charles 
threatened  to  reduce  the  deed  on  the  head  of  deathbed,  but  having 
made  terms  with  the  trustees,  he,  on  1st  May  1823,  executed  a 
ratification  of  his  son's  deed.  On  19th  July  Charles  Grant  served 
heir  to  his  son,  on  20th  August  he  of  new  disponed  in  favour  of  his 
son's  trustees,  and  on  30th  August  1823  the  trustees  were  infeft. 
So  stood  matters  for  upwards  of  a  year.  On  13th  Dec.  1824  the 
pursuer  was  bom,  the  daughter  of  Charles  Grant  by  a  second  mar- 
riage, and  the  half  sister  of  Robert  Grant  the  disponer.  Had  she 
been  bom  at  the  date  of  her  brother^s  death,  she  would  of  course 
have  been  his  heir.  An  action  was  raised  for  the  purpose  of  reduc- 
ing the  trast-disposition  and  settlement  of  Robert  Grant  ea  capUe 
leetij  the  ratification  thereof  granted  by  Charles  Grant,  and  the 
titles  made  up  in  his  person  and  in  the  persons  of  the  trustees.  The 
defenders  inter  alia  pleaded  that  the  deeds  executed  by  Charles 
Grant,  the  then  existing  heir  of  Robert  Grant,  constituted  titles  in 
their  favour  sufficient  to  exclude  the  action.  The  Lord  Ordinary 
(Neaves)  sustained  the  defence  of  exclusive  title,  and  the  pursuers 
having  reclaimed,  the  Court  (Lord  Curriehill  dissenting)  adhered. 
The  questions  raised  in  this  case  are  mainly  two — 1.  Whether  a 
father,  who  serves  to  a  son  who  has  died  intestate,  acauires  abso- 
latriy  and  indefeasibly,  or  under  an  obligation,  to  denude  in  favour 
of  his  own  fiitare  children  should  he  have  any  f     2.  Assuming  that 
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he  does  not  acquire  indefeasiblj,  is  he,  while  the  child  is  unborn, 
proprietor,  having  a  power  of  disposal  of  the  property  ?  Both  qaes- 
tions  are  very  interesting  i^  themselves,  and  were  very  ably  argued 
in  the  present  case.  In  considering  the  authorities  and  decisions 
with  regard  to  the  first  of  them,  it  is  necessary  to  bear  in  mind  the 
distinction  between  tailzied  and  intestate  succession.  The  essential 
quality  of  the  former  is,  that  it  depends  entirely  on  the  will  of  the 
aefunct;  but  in  legal  or  intestate  succession,  that  has  no  place, 
^^  for  there  can  be  no  presumed  will  where  there  is  no  will  at  all, 
seeing  in  the  legal  succession  the  defunct  has  given  no  indication 
of  his  mind^  neitiier  by  word  nor  writ.'*  The  principle  which  regu- 
lates this  branch  of  legal  or  intestate  succession  is  aemel  JicBres 
semper  licerea ;  but  this  is  overruled  by  the  regulating  principle  of 
tailzied  succession,  the  will  of  the  defunct,  quce  tollit  legie  provu- 
sionem.  Bearing  this  in  mind,  the  institutional  writers  and  the 
decisions  (if  we  except  certain  characteristic  but  rather  speculative 
remarks  of  Lords  Kames  and  Monboddo)  can  only  be  read  as 
unanimously  and  consistently  deciding,  that  when  a  father  serves 
to  his  intestate  son  his  right  is  indefeasible,  and  no  emerging  nearer 
heir  (so  called)  can  compel  him  to  denude  in  his  favour,  fiankton 
(iii.  5,  56)  and  Stair  (iii.  5,  50  et  seq.)  say  so  expressly,  while 
Erskine  (iii.  8,  76)  and  Bell  (Principles,  §  1642)  indicate  a  similar 
opinion  by  the  clearest  implication :  see  also  the  cases  of  Mount" 
Stuart,  li  Nov.  1707,  M.  14903,  and  Jlf^Zinnon,  M.  5279,5290, 
and  6566 ;  and  the  Camock  entail  case,  decided  on  the  same  day 
as  the  present  case).  To  hold  otherwise  would  be  to  deny  that  by 
the  law  of  Scotland  ascendents  can  ever  succeed.  The  altemative 
view  is,  that  they  may  take  a  fiduciary  fee  for  behoof  of  their  own 
unborn  but  possible  children.  On  this  view,  as  it  was  well  observed 
in  one  of  the  papers,  ^^  if  the  father  be  married  he  can  never  him- 
self learn  what  his  rights  are.  These  must  remain  unknown  till  he 
has  been  nine  months  in  his  grave,  and  till  after  his  own  succession 
has  opened."  Lord  Deas  also  pointed  out  the  anomalous  results  of 
such  a  doctrine,  and  its  antagonism  to  the  law's  well-known  dislike 
to  fiduciary  fees.  If  the  father's  right  is  not  indefeasible,  said  his 
Lordship,  he  cannot  with  safety  spend  a  halfpenny  of  the  succes- 
sion ;  he  must  accumulate  all  the  rents  and  other  proceeds  in  order  to 
hand  them  over  to  a  nearer  heir,  should  such  heir  ever  appear.  We 
almost  suspect  that  his  Lordship  has  in  this  illustration  overlooked 
the  application  of  the  familiar  doctrine  of  Fruges  bond  fide  perceptw 
et  consumptce.  But  the  argument  of  the  other  side,  without  pushing 
it  to  a  reductioad  absurdumy  is  fraught  with  insuperable  difiiculties. 
Lord  Curriehill,  who  dissented  from  the  judgment  of  the  Court, 
thought  the  father  might  sell  or  burden  tne  property,  but  always 
under  the  condition  of  denuding  in  favour  of  a  nearer  emerging 
heir.  With  all  deference,  we  greatly  fear  if  such  a  condition  did 
not  place  the  subject  of  the  succession  wholly  extra  commereium^  it 
would  certainly  involve  the  properties  affected  by  it  in  utter  con- 
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fiuioii.  Who  would  bay  or  lend  money  on  the  secarity  of  an  estate 
held  by  so  precarious  a  tenure  ?  If,  notwithstanding,  it  should  be 
sold  or  money  should  be  lent  upon  it,  what  litigations  would  ensue  if 
circumstances  should  occur  to  call  the  condition  into  operation.  No 
doubt  the  argumentum  ab  inconvenienti  is  not  a  very  powerful  one 
in  a  question  of  feudal  right  or  conveyancing.  Still,  it  is  not  to  be 
disregarded  when,  as  here,  it  supports  the  views  of  the  institutional 
writers  and  the  decisions.  Of  course,  we  have  assumed  throughout 
that  the  father  had  served  to  his  son  before  the  appearance  of  a 
nearer  heir.  If  he  had  not  served,  it  would  be  a  question  of  some 
difficulty  whether  he  could  afterwards  do  so.  Upon  the  whole, 
however,  having  regard  both  to  the  reason  of  the  thing  and  to  the 
forms  of  service  before  and  since  the  *^  Service  of  Heirs  Act,"  we 
should  be  inclined  to  say,  that  if  a  father,  succeeding  to  an  intestate 
son,  failed  to  take  the  steps  which  the  law  points  out  as  necessaiy 
fiir  vesting  the  property  in  his  person,  his  own  supervening  child 
would  be  entitled  to  cut  him  out.  How  could  one  in  such  a  position 
set  forth  in  his  petition  for  service,  as  required  by  the  Act,  that  he 
is  the  ^*  nearest  lawiul  heir"  of  the  deceased,  when,  in  point  of  fact, 
by  that  time  there  is  a  nearer  heir  in  existence  ?  It  is  scarcely 
necessary  to  observe,  that  there  is  nothing  inconsistent  in  holding 
that  a  father,  before  the  birth  of  a  child,  may  be  entitled  to  serve 
and  to  keep  possession,  in  virtue  of  his  service,  after  a  child  is  bom, 
while  he  cannot  compete  with  that  child  should  he  neglect  to  serve 
till  after  the  birth. 

On  the  second  question,  viz.,  whether,  assuming  that  the  father 
docs  not  acquire  indefeasibly,  he  is  nevertheless,  while  the  child  is 
unborn,  proprietor,  having  full  power  to  dispose  of  the  property,  it 
is  not  necessary  to  say  much.  That  his  onerous  deeds  will  be  vadid 
and  effectual  against  the  estate,  is  not,  and  cannot  be,  disputed.  Even 
his  gratuitous  deeds.  Lord  President  Dundas  held,  in  the  case  of 
APKinnon  (5  Brown's  Sup.  905),  "would  be  valid  if  they  were  not 
firandnlent"  This  is  probably  carrying  the  matter  too  far,  and  it 
wonld  be  difficult  to  hold  that  a  gratmtous  disponee  from  a  father 
with  a  defeasible  title  would  be  in  any  better  case  than  his  author 
wonld  have  been  if  the  right  had  remained  in  him.  In  the  present 
case  there  could  be  but  little  doubt  that  the  father,  whether  his  title 
was  defeasible  or  indefeasible,  was  entitled,  there  being  no  existing 
nearer  heir  to  challenge  his  son's  deathbed  deed.  If  so,  does  not  that 
necessarily  imply  that  he  could,  at  least  for  a  valuable  consideration, 
ratify  the  deatnbed  deed  ?  And  that  again  throws  back  light  on 
the  question  of  defeasible  and  indefeasible,  strongly  confirming  the 
view  that  the  father,  once  served,  cannot  subsequently  have  his  right 
of  succession  taken  away: 

On  the  first  question  the  judgment  of  the  Court  was  express,  that 
the  fiither^s  right  is,  after  his  service,  indefeasible,  and  of  course  the 
second  question  cannot  now  arise. 
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It  is  proper  to  observe,  that  in  using  the  term  "  unborn  "  we  ex- 
clude tne  case  of  a  child  in  utero,  for,  as  Erskine  says  (iii.  8,  76), 
^^  It  is  a  good  objection  against  a  service,  that  there  is  a  possibility 
of  a  nearer  heir  in  utero;  for  qui  in  utero  est  pro  jam  nato  ha- 
betur^  quoties  de  ejus  commodo  quceritury  L.  7,  De  stat.  horn. ;  and 
therefore  no  service  can  proceed  upon  brieves  purchased  {hodie^  a 

tetition  presented)  by  a  collateral  heir  to  a  person  deceased  who 
as  left  a  widow  suspected  to  be  with  child,  while  there  is  hope  of 
her  delivery." 
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Amongst  more  than  forty  thousand  Acts  of  Parliament  which 
cumber  the  British  statute-book,  it  is  surprising  how  small  a  number 
are  now  actually  in  force.  The  necessity  for  an  authorised  selection 
has  long  been  acknowledged,  but  as  yet  has  led  to  no  important 
practical  result.  The  various  Royal  Commissions,  supported  by  the 
public  at  enormous  expense,  seem  to  have  rather  impeded  than  ac- 
celerated the  completion  of  the  work.  It  is  in  vain  that  we  ask 
these  learned  bodies  to  point  out  one  single  Consolidation  Act  in 
the  statute-book,  as  the  iruits  of  those  years  of  well-paid  but  non- 
productive industry  which  are  chronicled  with  so  much  complacency 
in  the  Commissioners'  reports.  Almost  the  only  successful  instance 
of  a  consolidation  statute  upon  anything  like  a  large  scale,  was  the 
work  of  others.  The  Customs  Consolidation  Act  was  the  nearly 
unaided  work  of  a  single  individual,  already  charged  with  the  per- 
formance of  duties  which  most  men  would  have  thought  sufficiently 
arduous.  Although  it  cannot  be  said  that  Mr  Hamel,  the  Solicitor 
to  the  Board  of  Customs,  was  completely  successful  in  producing 
an  Act  requiring  no  subsequent  amendment,  or  in  which  defects  do 
not  still  exist,  yet  the  improvement  made  upon  the  former  system 
was  so  great,  that  it  is  to  be  wished  the  example  were  followed  in 
other  departments  of  law  reform.  It  is  a  frequent  excuse  for  the 
disgraceful  state  into  which  the  statute-law  has  lapsed,  that  there  is 
no  department  specially  charged  with  its  superintendence,  and  that 
the  practice  of  legislation  is  left  often  to  the  unassisted  execution  of 
men  utterly  ignorant  of  its  principles.  Hence  the  frequent  demands 
for  the  institution  of  a  department  of  public  justice,  whose  duty  it 
should  be  to  revise  and  report  upon  every  bill  brought  forward. 
Such  an  institution  might  do  great  good ;  but  before  another  Go- 
vernment Committee  is  demanded,  it  may  be  as  well  to  remember 
that  we  have  at  present  certain  public  boards  charged  with  the 
superintendence  of  certain  departments  of  legislation,  and  that  in 
these  departments  the  law  is  as  conftised,  cumbrous,  and  unintelli- 
gible as  elsewhere.  From  the  Poor  Law  Board,  which  has  existed 
some  twenty-five  years,  we  might  have  expected  some  assistance  to 
have  been  given,  and  therefore  some  progress  to  have  been  made  in 


THE  ANARCHY  OF  THE  REVENUE  LAWS.  19 

the  consolidation  of  the  Poor  Law  statutes.  Yet  the  English  Poor 
Law  is  lost  in  a  maze  of  statutes  extending  from  Queen  Elizabeth's 
days  to  the  present  time.     The  Board  of  Inland  Revenue  and  its 

f>redecessors  have  long  had  a  special  department  under  their  pecu- 
iar  charge,  and  yet  it  would  be  difficult  to  make  the  condition  of  the 
statutes  regulating  the  imposition  and  collection  of  the  inland 
revenue  much  worse;  and  although  there  must  be  among  the 
members  or  officials  of  this  Board  men  as  thoroughly  acquainted 
with  the  subject  as  it  is  possible  to  be,  there  is,  ad  yet,  no  hint  of 
any  intention  on  their  part  to  follow  the  precedent  set  by  the  Board 
of  Customs  and  its  intelligent  solicitor. 

In  point  of  mere  numoers,  the  statutes  for  the  collection  of  the 
inland  revenue  present  a  goodly  array.  For  the  collection  of  the 
Excise  duties,  no  fewer  than  eighty  statutes  are  requisite.  So 
simple  a  matter  as  the  imposition  of  stamp  duties,  one  would  have 
thought,  might  have  been  regulated  by  a  single  well-considered 
statute.  There  are  at  least  twenty.  The  income  tax,  succession 
duties,  and  assessed  taxes,  require  among  them  somewhere  about 
thirtv  statutes  more.  Thus  there  are  in  all  somewhere  about  one 
hundred  and  thirty  statutes  directly  bearing  upon  the  inland 
revenue.  Their  mere  number,  however,  is  not  their  worst  feature. 
They  present  every  characteristic  of  bad  legislation.  Had  each 
separate  statute  regulated  a  separate  department,  or  the  duty  upon 
some  separate  article,  the  evil  of  having  to  gather  together  the  dif- 
ferent parts  of  the  code  from  the  encyclopaedia  of  the  statutes  at  large 
might  have  been  got  over.  But  when  the  various  statutes  are 
brought  together,  what  do  we  find?  Something,  we  are  afraid, 
very  far  from  a  clear,  intelligible  body  of  law.  Perhaps  the  worst 
evil  is,  that  new  statutes  have  been  heaped  on  old,  leaving  the  latter 
unnamed  aod  unrepealed.  For  instance,  in  what  is  called  the 
Excise  General  Regulation  Act  (7  &  8  Geo.  IV.,  c.  53),  the  127th 
section  repeals  simply  all  former  laws,  statutes,  etc.,  which  are  in 
any  way  repugnant  or  inconsistent  with  the  new  enactments.  This, 
as  Dr  Bateman  {Laws  of  Excise^  p.  113)  observes,  has  not  even 
the  merit  of  a  general  repeal  of  all  previous  Excise  statutes  ;  it  is, 
indeed,  the  mere  repetition  of  a  well-known  common  law  principle, 
and  leaves  the  unfortunate  reader  to  discover  for  himseli  the  pre- 
cise effect  of  the  new  Act.  This  General  Kegulation  Act,  and  the 
Acts  for  its  amendment,  exemplify  another  evil.  Both  the  first 
(4  &  5  Will.  IV.,  c,  51)  and  the  second  (4  Vict.,  c.  20)  of  these 
amendment  Acts  were  required  chiefly  in  consequence  of  the  want  of 
clearness  in  many  of  the  provisions  of  the  principal  Act.  The  clauses 
frequently  commence,  "  Whereas  doubts  have  arisen,"  and  then,  in 
place  of  repealing  the  doubtful  enactments,  and  putting  clearer  enact- 
ments in  their  place,  it  is  declared  that  the  old  clauses  are  to  have 
a  particular  interpretation.  Again,  the  amending  statutes  seldom 
clearly  explain  in  every  case  whether  the  new  enactment  is  some- 
thing adding  to,  or  repealing,  or  interpreting  the  old.    Still  another 
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evil  may  be  exemplified  by  the  history  of  the  Greneral  Begalation 
Act.  It  too  has  been  occasionally  amended  in  the  worst  possible 
way,  viz.,  incidentally  in  Acts  expressly  directed  to  very  different 
purposes.  Thus  in  an  Act,  the  preamble  of  which  is  modestly  con* 
fined  to  the  mention  of  duties  on  post  horses  and  hackney  carriages 
(11  &  12  Vict.,  c.  118),  the  third  clause  makes  a  sweeping  import- 
ant alteration,  affecting  every  prosecution  for  the  recovery  of  any 
portion  of  the  Excise  revenue.  A  source  of  very  freauent  incon- 
venience has  been  the  mingling  in  one  statute  of  provisions  for  the 
collection  of  revenue  and  police  provisions  for  the  protection  of  the 
morals  of  the  people,  without  distinguishing  the  one  from  the  other. 
Another  defect  to  which  we  intend  in  the  sequel  to  refer  more  par- 
ticularly, is  the  introduction  into  imperial  statutes  of  language  and 
provisions  applicable  only  to  England.  In  the  meantime,  however, 
to  illustrate  more  fully  the  confusion  and  anarchy  which  charac- 
terises the  Bevenue  Laws,  we  have  only  to  select  some  particular 
instance, — say  from  the  Stamp  Acts,  a  department  with  which  legal 
practitiimei's  are  most  generally  conversant,  and  in  which  it  is 
requisite  at  least  to  know  the  amount  of  duty,  the  mode  of  paying 
it,  and  the  consequences  of  non-payment. 

With  a  view  to  revenue,  as  well  as  for  certain  advantages  sup- 
posed to  be  gained  by  a  limitation  in  the  amount  of  the  paper 
currency,  there  have  been  imposed  various  duties  upon  the  different 
varieties  of  negotiable  paper.  The  last  of  what  mav  be  called  the 
general  statutes  affecting  these  duties,  is  the  Stamp  Duties  Amend- 
ment Act  of  1854  (17  &  18  Vict.,  c.  83).  It  imposes  duties  upon 
(1)  Inland  Bills,  payable  otherwise  than  to  bearer  or  order  on 
demand ;  (2)  Foreign  Bills ;  and  (3)  Promissory  Notes,  other  than 
promissory  notes  not  exceeding  L.ICK)  in  amount,  payable  to  bearer 
on  demand,  and  it  gives  the  scales  upon  which  these  duties  are 

Eayable.  The  Act  does  not  specify  what  it  means  to  include  under 
iUs  or  notes ;  but  its  second  section  contains  a  provision  incor- 
porating in  a  few  words  all  the  provisions  and  schedules  of  previous 
Stamp  Acts,  so  far  as  not  expressly  superseded.  The  field  for  re- 
search thus  opened  is  wide  enough,  as  the  statute  mentions  not  one 
of  the  preceding  Acts  which  are  incorporated ;  but  we  may  assume 
it  to  be  known  that  the  definitions  sought  will  be  found  in  the 
schedule  to  the  General  Stamp  Act,  passed  in  1815  (55  Geo.  III., 
c.  184).  We  next  require  information  as  to  the  stamp  duty  pay- 
able on  the  two  kinds  of  negotiable  paper  expressly  excluded  from 
the  Act  of  1854.  After  due  investigation,  we  discover  that  drafts 
payable  to  bearer  or  order  on  demand,  are — ^with  a  certain  exception 
— made  liable  to  the  duty  of  one  penny,  by  an  Act  passed  in  1853 
(16  &  17  Vict.,  c.  59) ;  and,  upon  a  further  search,  we  discover  that 
this  exception  was  repealed  by  an  Act  of  1858  (21  Vict.,  c.  20). 
With  regard  to  the  duties  on  promissory  notes  not  exceeding  L.lOO 
in  amount,  and  payable  to  bearer  on  demand,  the  case  is  just  the 
reverse  of  that  witn  regard  to  ordinary  bills  and  notes :  we  find  the 
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definition  in  the  Act  of  1854,  and  the  scale  of  duties  in  the  Act  of 
1815.  To  complete  the  inquiry  on  this  particular  class  of  notes, 
we  find  the  persons  who  may  issue  them  specified  hy  the  Currency 
Act  of  1844  (7  &  8  Vict.,  c.  32)  ;  and  the  mode  in  which  the  duty 
may  be  paid  in  an  Act  of  1853  (16  &  17  Vict.,  c.  63), — the  second  of 
that  year  to  which  we  have  now  had  occasion  to  refer.  Regarding 
the  mode  in  which  the  duties  on  ordinary  bills  and  notes  are  to  be 
paid,  we  find  that  the  Act  of  1854  specifies  nothing ;  and  that  the 
Act  of  1815  (sec.  11)  specifies  that  they  must  be  written  upon  paper 
duly  stamped  for  denoting  the  duty  charged,  and  that  under  the 
pecuniary  penalty  of  L.50.  The  usual  and  more  severe  penalty 
upon  the  issuing  of  unstamped  bills  or  notes,  is  contained  in  an  old 
Act  passed  in  1791  (31  Geo.  ILL,  c.  25),  which  has  been  held  to  be 
incorporated  in  the  Act  of  1815,  by  a  clause  similar  to  that  by  which 
the  provisions  of  the  latter  Act  are  imported  into  the  Act  of  1854 
{Fidd  V.  Wood,  1837,  7  Ad.  &  E.  114).  The  Act  of  1791,  which 
allows  no  unstamped  bill  to  ^^  be  pleaded,  or  given  in  evidence  in 
any  court,  or  admitted  in  any  court  to  be  good,  useful,  or  available 
in  law  or  equity,"  is  in  words  so  clear,  stringent,  and  explicit,  that, 
to  use  a  familiar  logical  formula,  it  may  almost  be  said  to  enact  too 
much ;  and  accordingly  the  English  Courts  have  not  ventured  to 
enforce  its  provisions  in  their  literal  sense.  In  particular,  the  admis- 
non  of  unstamped  bills  in  evidence  has  long  been  permitted  in  the 
Criminal  Courts.  For  the  subsequent  legalisation  of  that  practice, 
we  must  return  to  the  Act  of  1854  (sec.  27). 

The  statute  law  concerning  stamps  on  negotiable  paper  is  not 
complete  till  we  ascertain  whether  the  post-stamping  of  bills  is  per- 
mitted. For  infiyrmation  on  this  point  we  must  again  search  among 
the  statutes  of  the  last  century,  and  may  consider  ourselves  fortunate 
if  we  light  speedily  on  the  one  case  (tnat  of  the  instrument  being 
written  on  a  stamp  of  proper  amount  but  of  wrong  denomination) 
in  which  it  is  permitted,  by  the  Act  of  1797  (37  Geo.  III.,  c.  136), 
for  in  none  of  the  more  recent  statutes  will  we  find  any  guiding 
reference.  The  last  question  of  all  remains — ^In  the  case  of  an 
anstamped  instrument,  what  authority  is  to  judge  whether  or  not  it 
ought  to  have  borne  a  bill  or  a  note  stamp  %  Till  recently  it  would 
have  been  thought  firee  from  doubt,  that  in  a  question  of  this  kind 
arising  in  Scotland,  the  decision  could  alone  be  given,  after  all 
parties  had  been  heard,  in  the  ordinary  Scottish  Courts  of  Law. 
Bnt,  although  the  language  of  the  two  statutes  is  not  very  clear,  it 
would,  by  the  13  &  14  Vict.,  c.  97,  sees.  14,  15,  and  the  16  &  17 
Vict^  c.  59,  sec.  13,  seem  that  it  is  possible,  in  certain  cases,  to 
anticipate  this  by  a  judgment  of  the  English  Court  of  Exchequer. 
These  Acts  make  it  competent  to  present  any  deed  or  instrument 
to  the  Commissioners  of  Inland  Revenue  as  to  which  doubts  are 
entertained  about  the  stamp,  to  have  their  opinion  upon  it,  to  have 
it  po6t*stamped  if  capable  of  post-stamping,  or  to  have  it  stamped 
with  a  denoting  stamp,  bearing  that  the  Commissioners  think  that  it 
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reqaires  no  stamp^  or  is  already  sufficiently  stamped.  The  effect  of 
the  denoting  stamp  is  declared  to  be,  to  render  a  document  which 
bears  it  receivable  in  evidence,  notwithstanding  any  objection  as 
to  the  ^^  same  being  chargeable  with  stamp  duty,  and  not  stamped 
to  denote  the  same."  Against  the  decision  of  the  Commissioners 
an  appeal  is  allowed  to  the  English  Court  of  Exchequer.  The 
Court  of  Session  might  thus  have  decisions  ready  made  for  it  on 
such  points  as,  whether  some  instrument  in  Scotch  form  was  truly 
of  the  nature  of  a  bond  or  of  a  promissory  note,  or  whether  an  in- 
strument was  a  mere  acknowledgment  or  a  binding  document 
of  debt.  This  judgment  might  be  given,  not  in  an  Imperial  Court, 
but  in  the  court  of  another  province  of  the  empire,  in  which  Scotch 
conveyancing  was  not  understood,  and  Scotch  counsel  were  not 
permitted  to  appear. 

We  are  not  aware  that,  in  the  above  investigation  into  the  statute 
law  regarding  stamps  upon  negotiable  paper,  we  have  been  follow- 
ing any  far-fetched  or  untrodden  course,  or  seeking  for  any  needless 
information.  Yet  it  has  been  requisite  to  consult,  on  this  simple 
matter,  some  nine  different  statutes,  extending  over  various  years 
from  1791  to  1858,  and  to  refer  backwards  and  forwards  from  one 
of  these  Acts  to  another,  in  the  endeavour  to  extract  the  few  grains 
of  truth  from  the  mass  of  repealed  and  unrepealed  enactments. 
After  all  this  labour,  can  we  be  certain  that  we  now  have  the  whole 
matter  before  us?  Can  we  be  certain  that  there  is  no  statute 
before  1791,  or  none  omitted  between  that  date  and  this,  which 
may,  nevertheless,  bear  materially  upon  the  matter,  and  which  a 
more  diligent  toiler  among  the  heaps  of  statutory  rubbish  may  bring 
to  light,  to  the  astonishment  of  our  courts  and  the  horror  of  some 
unfortunate  suitor  ?  It  is  evident  that,  in  ordinary  circumstances, 
the  legal  practitioner  has  neither  the  time  nor  indeed  the  materials 
necessary  for  undertaking  such  investigations  into  the  original 
authorities.  In  many  questions  he  must  be  content  to  gather  his 
information  at  second  hand  irom  the  works  of  compilers,  and  thus 
often  to  leave  the  advice  he  must  give  his  client  to  the  chance  of 
error,  through  the  ignorance  or  inadvertence  of  the  author  to 
whom  he  is  trusting — or  even  through  some  error  of  the  press. 

We  assume  that  we  are  justified  in  concluding  that  the  Inland 
Revenue  statutes  require  consolidation  as  much  as  any  other  por- 
tion of  the  statutes.  In  effecting  this  consolidation,  should  it  ever 
be  attempted,  it  must  not  be  forgot  that  the  United  Kingdom  con- 
tains other  provinces  than  England,  which  require  some  considera- 
tion. It  has  been  too  oflen  the  practice  to  frame  Imperial  statutes  in 
language  and  with  provisions  which  are  applicable  only  to  England. 
Whether  this  proceeds  from  Cockney  ignorance,  and  mere  contempt 
on  the  part  of  the  framers  of  everything  beyond  the  precincts  of 
London,  or  from  a  self-sufficient  belief  that  they  knew  things  which 
they  had  never  studied,  or  from  a  mistaken  idea  that  this  was  the 
way  to  produce  uniformity  throughout  the  three  kingdoms— the 
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resalt  is  eqaally  absurd  and  unfortunate  to  the  Scotch  suitor,  at 
whose  expense  the  statute  has  to  be  licked  into  shape  by  the  method 
of  ^^  construction."  Incidentally  the  last  two  Acts  which  we  quoted 
in  reference  to  the  stamps  on  negotiable  paper,  afford  instances 
of  this  fact,  and  similar  instances  are  perpetually  occurring.  The 
Excise  General  Regulation  Act  is  full  of  expressions  applicable  to 
England  only.  The  same  fault  pervades  the  Customs  Consolida- 
tion Acts,  wnich  are  otherwise  very  careful  and  excellent  examples 
of  legislation.  Except  for  the  occasional  mention  of  ^'  Her  Majesty's 
Court  of  Record  at  Edinburgh,"  or  perhaps  of  the  Lord  Advocate, 
it  might  have  been  fancied  that  the  very  existence  of  Scotland  had 
been  forgotten.  To  take  an  example  from  the  General  Customs 
Consolidation  Act  of  1853,  may  we  take  the  liberty  of  asking  the 
authorities  at  Somerset  House,  what  meaning  they  attach  to  such 
terms  as  ^'  venue,"  ^^  pleading  the  general  issue,"  and  the  ^^  plea  of 
not  guilty,"  in  civil  proceedings  in  Scotland ;  or  what  is  the  effect 
of  declaring  a  certain  act  to  be  ^^  felony,"  a  term  unknown  in  our 
criminal  jurisprudence?  Of  course,  if  the  use  of  such  language 
were  essential  to  the  collection  of  the  revenue,  we  would  be  content 
to  submit.  If  the  language  employed  is  wholly  inapplicable  to  Scot- 
land without  either  subverting  or  superseding  the  law  as  it  already 
stands,  or  wholly  unintelligible  when  applied  to  Scottish  practice, 
it  would  be  better  at  once  to  adopt  the  principle  laid  down  by  the 
House  of  Lords  in  the  case  of  the  Househill  Co.  v.  Neilson  (6 
March  1843,  2  Bell,  p.  1),  which  would  make  it  unnecessary  for 
our  Courts  to  take  any  notice  of  them  whatever.  But  between 
such  provisions,  and  provisions  directly  applicable  to  Scotland,  there 
19  a  dubious  middle  ground,  made  up  of  provisions  which,  by  a 
little  ingenious  paring  and  twisting,  are  capaole  of  being  dovetailed 
into  the  Scottish  system  of  procedure.  Litigation  alone  can  de- 
termine whether  such  provisions  apply.  In  Christie  v.  Thomson 
(28  Jan.  1859,  21  D.  337),  the  question  arose  whether  a  clause, 
which  directed  notice  to  be  given  to  Custom  House  officers  of  an 
intended  action  a  certain  time  before  raising  it,  applied  to  Scotland. 
The  clause  as  a  whole  could  not  apply,  and  it  was  one  of  a  series 
of  clauses  which,  taken  together,  were  quite  as  inapplicable ;  but  it 
was  possible  to  select  the  few  words  touching  the  notice  from  among 
the  mass  of  extraneous  provisions,  and  engrafl  them  upon  our  prac- 
tice. Ultimately  it  turned  out  the  decision  of  the  question  was  not 
necessary  for  disposing  of  the  action ;  and  as  the  Court  differed  in 
opinion,  the  field  is  still  open  for  the  exercise  of  legal  ingenuity. 
That  questions  such  as  this  do  not  arise  more  frequently,  is  to  be 
imputed  more  to  the  desire  to  conform  to  the  enactments,  whenever 
practicable,  than  to  the  skill  of  the  enactors ;  for  it  is  evident  that 
such  questions  open  the  doors  to  a  kind  of  litigation  on  technical 
points  of  foim,  which  is,  of  all  other  kinds,  the  most  fruitless,  absurd, 
and  vexatious. 

Although  we  complain  of  the  method  of  preparing  Imperial 


24  THE  MONTH. 

Acts  of  Parliament,  it  is  not  to  be  supposed  that  any  anxiety  exists 
to  have  Scotland  dealt  with  by  special  legislation.  On  the  con- 
traiy,  we  are  free  to  admit  that  the  fewer  provincial  statutes  there 
are  the  better  it  will  be  for  both  countries.  But  Imperial  statutes 
might  be  intelligently  framed,  and  we  do  not  see  that  there  need 
be  any  difficulty  in  having  them  revised  by  men  acquainted  with 
the  systems  of  Scotch  or  Irish  law,  who  would,  if  necessary,  intro- 
duce special  clauses  rendering  the  new  enactments  applicable  and 
intelligible  in  their  respective  countries.  Such  special  clauses 
might  be  very  few,  if  the  statutes  were  properly  drawn  in  the  first 
instance.  It  may  be  a  very  heterodox  proposal,  though  doubtless 
the  public  would  appreciate  it,  that  Englisn  and  Scottish  lawyers 
should  disuse  as  much  as  possible  their  peculiar  phraseology,  and 
call  things  by  the  names  by  which  they  are  known  in  the  oommtin 
language  spoken  and  written  in  the  United  Kingdom.  If  the  one 
would  sacrifice  the  phrases  drawn  from  the  Norman  French,  the 
other  might  yield  the  few  lingering  phrases  still  left  irom  the  over- 
refined  system  of  the  Roman  law,  and  thus  both  might  meet  on  the 
common  ground  of  ordinary  language.  Lawyers  would  lose 
nothing,  because  nothing  is  got,  save  a  reputation  for  charlatanry, 
by  discussing  questions  in  the  style  and  words  of  a  forgotten  age ; 
and  the  nation  would  gain  something  when  the  laws  were  assimi- 
lated throughout  the  empire,  because,  when  thus  assimilated,  it  is 
possible  they  might  also  be  understood. 
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Among  the  leading  cases  of  the  session,  those  arising  out  of  the 
Western  Bank  failure  continue  to  occupy  a  prominent  place.  One 
action  has  given  rise  to  half-a-dozen  others,  and  these  again  to  con- 
descendences of  res  fioviter — et  hoc  genus  omne ;  while,  as  each  batch 
of  victims  is  brought  up  for  immolation,  lawyers  exclaim,  in  the 
words  of  the  fanatic,  ^^The  good  work  goes  on  apace!"  The 
amount  of  capital  sunk  in  what  is  at  best  an  unproductive  specula- 
tion, may  be  surmised  from  a  statement  made  by  the  defenders' 
counsel  as  to  the  official  action  against  the  directors.  It  was  to  the 
efiect  that  two  ihoxisand  four  hundred  pounds  had  been  expended  by 
the  liquidators  in  bringing  their  action  against  his  clients  into  Court. 
Mr  Gordon  (of  counsel  for  the  liquidators)  pleasantly  observed  that 
they  "had  sown  such  seed,  expecting  to  reap  a  great  harvesL" 
The  fate  of  the  adventurers  who  sowed  dragons'  teeth  will  doubtless 
occur  to  the  reader,  suggesting  unpleasant  prognostications  as  to  the 
destination  of  the  money  wrung  from  the  unhappy  shareholders, 
the  fruits  of  unparalleled  sacrifices  and  wide-spread  ruin. 
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The  key  to  this  inordinate  expenditure,  we  are  given  to  under* 
stand,  is  to  be  found  in  the  anxiety  of  the  bank's  representatives  to 
guard  every  avenue  and  opening  against  defeat ;  and,  above  all,  to 
avoid  the  possibility  of  being  outr-generaled  on  the  relevancy.    It 
would  appear  that  the  prospect  of  having  to  stand  a  three  years* 
blockade  before  leave  is  given  to  contest  a  case  on  the  merits,  has 
become   so  hateful  and  disgusting,  that  suitors  are  prepared  to 
make  any  sacrifice  rather  than  submit  to  it     Now  that  the  First 
Division,  with  the  approval  of  the  House  of  Lords  (in  Gillespie 
V.  Rtis$eH)y  have  ruled  that  relevancy  of  averment  is  alone  to  be 
considered  previous  to  trial,  reserving  all  pleas  as  to  the  relevancy 
of  the  grounds  of  action^  we  will  venture  to  ofier  a  suggestion  for 
putting  a  stop  to  this  obnoxious  system.     Let  the  Lord  Ordinary 
be  empowered  to  decide  without  appeal  that  the  action  is  ^^  rele- 
vantly laid."     We  don't  enter  on  the  advantage  or  disadvantage 
of  appeals  on  the  merits.     Judges,  of  course,  are  fallible,  and  the 
right  of  review  is  the  palladium  of  British  justice ;  but  surely  after 
one   gentleman  possessed  of  the  requisite   ability,   learning,  and 
impartiality,  has  applied  his  mind  to  the  record,  and  has  satisfied 
himself  that  it  contains  apt  averments  raiding  an  issue  of  fact,  and 
at  least  a  probabilis  causa  litigandi  on  the  questions  of  law,  it  is  the 
merest  folly  to  allow  parties  to  go  on  disputing  on  the  question 
whether  they  shall  have  leave  to  dispute. 

The  Winter  Circuit  at  Glasgow  presents  one  of  the  lightest 
calendars  known  for  many  years.  As  usual,  a  large  proportion  of 
the  cases  are  pleas  of  guilty.  There  seems  to  be  but  one  opinion  in 
the  profession,  that  the  form  of  two  diets  of  compearance  should  be 
extended  to  Justiciary  trials.  The  saving  of  public  money — ^the 
saving  of  annoyance  to  witnesses,  would  be  very  great.  Nobody  is 
interested  in  keeping  up  the  present  system.  The  jurisdiction  of 
the  High  Court  might  be  preserved  if  desired,  by  authorizing  a 
Clerk  of  Justiciary  to  receive  the  prisoner's  plea,  reserving  sentence 
and  all  objections  to  the  indictment  for  the  consideration  of  the  judge 
at  the  »ttings. 

It  must  be  satisfactory  to  the  public  to  know  that  the  criticisms 
passed  in  this  Journal  and  elsewhere,  with  reference  to  the  exercise 
of  the  Lord  Advocate's  patronage,  have  already  had  some  effect  in 
compelling  attention  to  the  tendencies  of  professional  opinion.  The 
appointment  of  Mr  A.  B.  Shand  to  the  Assistant-Deputeship  has,  we 
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have  no  hesitation  in  saying,  been  made  on  professional  grounds 
alone ;  though  it  would  be  premature,  perhaps,  to*regard  it  as  an 
indication  that  the  rule  (thus  honoured  in  the  breach  rather  than 
the  observance)  of  selection  from  a  narrow  coterie,  has  been  entirely 
abandoned.  Mr  Shand  was  one  of  the  number  sworn  in  as  hono- 
rary Advocates-Depute  on  the  occasion  of  the  last  Ministerial  change. 
Mr  W.  Ivory  succeeds  by  seniority  to  the  vacancy  created  by  the 
retirement  of  Mr  Clark. 

By  this  time  most  of  our  readers  will  probably  be  aware  the 
office  of  Cliief  Justice  of  Ceylon  has  become  vacant.  Up  to  the 
time  of  our  going  to  press,  no  appointment  has  been  made;  but 
we  are  assured  on  reliable  authority  that  the  patronage  of  this  im- 
portant and  lucrative  office  has  been  placed  at  the  disposal  of  the 
Lord  Advocate.  This  is  as  it  should  be.  The  claims  of  the  Scotch 
bar  to  a  share  in  the  distribution  of  colonial  patronage  have  been 
too  much  neglected.  The  Lord  Advocate,  as  Dean  of  the  Faculty, 
is  doubly  bound  to  vindicate  the  rights  of  his  profession. 

Among  the  topics  of  legislation  proposed  for  the  ensuing  session, 
we  may  mention  the  simplification  of  Burgage  Titles,  the  abolition 
of  tests  in  parish  schools,  and  certain  proposed  amendments  on  the 
Lunacy  Act.  The  very  influential  deputation  who  waited  on  the 
Lord  Advocate  with  reference  to  the  last-mentioned  subject,  had 
for  their  object  the  removal  of  all  causes  of  dispute  between  the 
Lunacy  and  Poor  Law  Boards.  This  they  proposed  to  accomplish 
by  transferring  the  entire  custody  and  right  of  inspection  of  pauper 
lunatics  to  the  Board  of  Supervision.  But,  as  the  Lord  Advocate 
justly  observed,  it  was  precisely  with  reference  to  this  class  of  patients 
that  the  grossest  abuses  had  been  discovered  by  the  Commission  of 
Inquiry ;  while  his  information  went  to  the  effect  that,  under  the 
present  system,  the  condition  of  the  pauper  lunatics  had  improved. 
In  answer  to  a  deputation  from  the  Chamber  of  Commerce,  his 
Lordship  promised  to  introduce  a  Bill  extending  the  provisions  of 
the  "Titles  to  Land  Act"  to  Burgage  tenure;  but  would  not 
promise  anything  in  the  way  of  Sheriff  Court  Beform.  Mr 
Moncrieff  has  very  judiciously  set  his  face  against  the  extension  of 
the  Small  Debt  jurisdiction,  but  has  a  leaning  towards  finality  in 
the  ordinary  jurisdiction  of  the  Sheriff.  If  any  step  is  to  be  taken 
in  this  direction,  a  limited  right  of  appeal  on  points  reserved  ought 
to  be  conceded.  Very  important  questions,  relating  to  rates  and 
other  public  rights,  are  constantly  arising  under  actions  of  little 
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pecuniar)''  valae ;  and  we  can  conceive  of  nothing  more  mischievous 
in  principle  than  a  system  which  of  necessity  leaves  the  determina- 
tion of  such  questions  to  inferior  magistrates.  In  another  page 
will  be  found  a  short  extract  from  the  Law  Times,  showing  the  ad- 
mirable working  of  the  Appeal  Court  in  Magistrates'  Cases  lately 
constituted  for  the  determination  of  similar  questions  in  England. 


^erioirkal   Sxteratnrt 


The  Law  Times  has  the  following  very  well-timed  observations 
upon  a  decision  of  the  Master  of  the  Rolls,  in  a  case  which  we  have 
noted  in  our  Digest.  His  Honour  is  doubtless  unaware  that  our 
system  of  recording  titles  to  land  makes  Scotch  heritable  securities 
a  safer,  and  therefore  a  preferable,  investment  to  that  afforded  by 
English  real  securities.  The  power  assumed  by  his  Honour  of  dis- 
pensing with  Acts  of  Parliament  carries  us  back  to  the  times  of 
Hermand  and  Eskgrove  : — 

A  point  of  very  great  importance  on  the  construction  of  the  d2d  section  of 
the  Trustees  Relief  Act  has  been  decided  by  the  Master  of  the  Rolls.  That 
section  empowers  trustees,  unless  expressly  prohibited,  to  invest  in  any  real 
securities  in  any  part  of  the  United  Kingdom,  or  on  8t6ck  of  the  Bank  of 
England,  etc.  The  question  was,  whether  this  provision  was  retrospective ; 
that  is  to  say,  whether  it  applied  to  instruments  made  before,  or  only  to  those 
made  after,  the  passing  of  the  Act.  The  Master  of  the  Rolls  expressed  his 
opinion  to  be  that  it  ^^  was  not  intended  by  the  Legislature  to  have  a  retrospec- 
tive operation"  (Re  Miles's  Will,  35  L.  T.  Rep.  122).  We  fear  that  a  great 
number  of  trustees  have  already  acted  upon  the  presumption  that  the  statute 
was  applicable  to  all  existing  trusts,  whether  created  before  or  after  its  date ; 
and  certainly  there  is  nothing  in  the  language  of  it  to  lead  to  a  different  con- 
clusion. The  words,  ^^  when  a  trustee,  etc.,  shall  not  by  some  instrument  creat- 
ing his  trust  be  expressly  forbidden/'  etc.,  mean,  according  to  the  usual  con- 
struction of  the  English  language,  a  trustee  actually  existing.  The  question 
should  be  at  once  taken  for  review  and  settlement  by  the  Court  of  Appeal.  It 
will  be  observed  also  that  in  the  same  case  the  Master  of  the  Rolls  said  that  he 
could  not  sanction  the  investment  of  English  trust^funds  on  real  securities  in 
Scotland,  although  the  Act  expressly  authorizes  investment  on  **  real  securities 
in  any  part  of  the  United  Kingdom."    What  can  be  the  meaning  of  this? 

The  annexed  extract  is  from  the  Law  Times  of  17th  December. 
It  will  be  read  with  interest  by  those  who  desire  an  extension  of  the 
Sheriff  Court  jurisdiction,  based  on  rational  considerations  of  public 
policy. 

Feir  recent  statutes  have  proved  so  useful  in  practice  as  that  which  gave  a 
direct  appeal  from  the  decisions  of  magistrates.  Already  the  appeals  have 
been  many,  their  number  is  steadily  increasing,  and  the  subjects  of  them  are 
for  the  most  part  of  more  extensive  interest  to  the  public  than  the  greater 
questions  that  come  before  the  Superior  Courts  in  other  forms.     These  latter 
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rarely  affect  more  than  a  few  persons ;  but  the  onestions  sent  up  from  the 
magistrates'  courts  often  touch  the  properties  or  tne  liberties  of  hundreds  or 
thousands.  And  if  this  power  of  appeal  is  a  boon  to  t^e  public,  it  is  no  less  a 
blessing  to  the  magistrates.  The  laws  which  they  are  required  to  administer 
exceed,  in  bulk  and  variety,  any  other  single  branch  of  the  law — perhaps  all 
tlie  rest  of  the  law  combined — and  every  session  of  Parliament  adds  half-a- 
dozen  new  subject-matters  to  their  jurisdiction.  They  are  called  upon  to  in- 
^rpret  difficult  and  doubtful  statutes,  which  perplex  the  profoundest  lawyer  ; 
ana  when  they  felt  that  their  decision  was  final — ^that  there  was  no  appeal 
save  to  a  quarter  sessions*  court,  not  more  competent  to  determine  the  doubt 
than  themselves — their  difficulty  was  much  increased,  and  their  responsibility 
with  it.  Now,  that  there  is  a  ready  remedy  by  a  direct  appeal  to  an  authority 
competent  to  decide  the  question,  much  of  the  former  anxiety  b  removed. 
Again,  there  will  now  be  a  more  uniform  practice  in  the  magistrates*  courts 
throughout  the  country.  Where  doubts  existed  on  the  construction  of  statutes, 
different  minds  took  different  views,  and  there  was  in  consequence  difference 
in  the  administration  of  the  same  law.  The  appeal  puts  an  end  to  this  conflict. 
If  magistrates  are  inclined  to  be  careless,  the  consciousness  that  their  judg- 
ments may  be  reviewed  by  a  Superior  Court  will  incline  them  to  give  greater 
deliberation  and  thought  to  the  cases  that  come  before  them ;  and,  finally,  it 
will  induce  the  magistrates  to  read  up  their  law,  for  they  will  be  compelled  to 
peruse  the  reports  of  the  appeal  cases  as  they  are  decided,  and  that  will  cer- 
tainly create  a  desire  to  make  better  acquaintance  with  the  whole  law  out  of 
which  they  grow. 

The  Lancet  thus  exposes  a  curious  anomaly  in  the  English  cri- 
minal law.  It  illustrates  in  a  striking  manner  the  advantages  of 
the  flexible  common  law  jurisdiction  possessed  by  the  Court  of 
Justiciary. 

A  curious  blot  in  the  criminal  law,  to  which  we  pointed  attention  some 
months  since,  has  again  been  hit  by  a  country  coachman.  This  man,  Thomas 
Spowage,  has,  for  some  reason  not  explained,  indulged  in  the  amiable  eccen- 
tricity of  wilfully  administering  large  and  injurious  doses  of  cantharides,  a 
vegetable  irritant  poison,  to  a  number  of  the  inmates  of  Staffynwood  Hall,  near 
Chesterfield.  Symptoms  of  irritant  poisoning  followed ;  vomiting,  gastrodynia, 
dysentery,  and  so  forth.  Surely  these  are  palpable  inconveniences,  not  to  say 
injuries.  The  legislative  body  may  have  their  own  notions  on  the  subject,  but 
most  persons  would  as  lieve  be  struck  or  cut  as  beguiled  into  taking  poison, 
although  its  effects  should  stop  short  of  death.  In  the  case  of  Heppenstall,  on 
which  we  lately  commented,  a  large  dose  of  croton  oil  was  administered,  from 
motives  of  revenge,  and  a  long  and  severe  illness  resulted,  inflicting  permanent 
injury.  Nevertheless,  the  law  provided  no  penalty  in  either  case.  If  a  man 
be  tapped  on  the  shoulder,  he  has  his  remedy  by  action  for  assault ;  if  he  be 
stabbed,  by  trial  for  cutting  and  wounding,  with  or  without  deadly  intent ;  but 
his  stomach  may  be  ruined  for  ever;  he  may  be  consigned  to  the  perpetual 

Eaius  of  dyspepsia  or  gastrodynia ;  his  mucous  menibrane  may  be  flaved,  and  all 
is  internal  organs  chemically  and  physiologically  outraged,  and  the  law  will 
not  step  in  to  avenge  or  to  relieve  his  wrongs.  In  the  present  state  of  criminal 
justice,  the  most  cruel  and  subtle  injuries  may  be  inflicted  with  impunity.  The 
cowardly  ruffian  who  throws  vitriol  into  the  face  of  his  enemy  is  justly  open  to 
severe  punishment ;  but  the  very  same  substance  may  be  administered  inter- 
nally, and  inflict  horribly  scathing  torture,  but,  so  that  it  does  not  kill,  the 
crime  is  not  one  of  which  the  judges  can  take  cognizance.  It  is  an  inconceiv- 
able and  dangerous  anomaly ;  no  time  should  be  lost  in  introducing  an  Act  to 
remedy  this  defect  in  the  criminal  law. 
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The  Bab. — The  following  gentlemen  have  been  called  to  the  Bar  during 
the  current  Winter  Session : — Messrs.  A.  Nevay,  and  William  N.  McLaren, 
admitted  on  the  22d  November  ;  and  Messrs  W.  A.  Brown,  and  J.  H.  A. 
Macdonald.  on  the  20th  December  1859. 

New  Appointments. — Mr  William  Atherton,  Q.C.,  M.P.,  has  received  the 
appointment  of  Solicitor-General,  rendered  vacant  by  the  appointment  of 
Sir  Henry  Keating  to  the  judicial  bench.  The  learned  gentleman  is  the  son 
of  the  late  Re?.  William  Atherton,  a  distinguished  Wesleyan  minister.  He 
has  represented  the  city  of  Durham  since  1852,  and  is  wliat  may  be  con- 
sidered a  very  advanced  Liberal,  being  in  favour  of  the  ballot,  the  re- 
moval of  all  religious  disabilities,  and  the  extension  of  the  sufirage. — ^Mr  A. 
R.  Clark  has,  from  pressure  of  other  business,  resigned  his  appointment  as 
Senior  Advocate-Depute.  The  vacancy  thus  created  is  supplied  by  Mr  William 
Ivory  becoming  Junior  Advocate-Depute.  The  ofBce  of  Depute  for  the  Sheriff 
Courts,  formerly  held  by  Mr  W.  Ivory,  has  been  accepted  by  Mr  A.  B.  Shand. — 
Up  to  the  time  of  going  to  press,  no  appointment  has  been  made  of  a  Principal 
Commissary  Clerk  in  room  of  the  late  Mr  Alexander.  But  on  the  22d  ultimo, 
ou  the  motion  of  the  Lord  Advocate,  the  Court  appointed  Mr  Inglis,  the  Depute 
Clerk,  to  hold  the  office  of  Principal  Clerk  ad  interim. 

Obituary. — The  late  Mr  William  Alexander,  Principal  Commissary  Clerk 
for  the  county  of  Edinburgh,  was  bom  in  the  year  1704,  and  has  thus  reached 
the  65th  year  of  his  age.  Mr  Alexander  passed  as  Writer  to  the  Signet  on 
30th  November  1819,  and  from  the  commencement  of  his  career  displayed 
talents  and  industry  that  won  him  an  advanced  position  in  the  ranks  of  his 
profession.  In  addition  to  his  multi&rious  duties  as  a  practitioner,  Mr  Alex- 
ander devoted  much  time  to  the  compilation  of  works  on  the  principles  and 
practice  of  several  important  departments  of  practical  law,  all  of  which  are 
distinguished  by  ability  and  accuracy.  Mr  Alexander's  first  work  was  an 
Abridgment  of  the  Acts  of  Sederunt  from  the  institution  of  the  College  of 
Justice,  accompanied  by  supplements  giving  a  connected  view  of  the  subject 
down  to  within  a  few  vears  back.  Among  Mr  Alexander's  other  works  we 
may  mention  his  Abridgment  of  the  Acts  of  the  Parliament  of  Scotland,  and 
A  Digest  of  the  Bankrupt  Act,  2  and  3  Vict.,  cap.  41,— an  Act  which  we 
believe  Mr  Alexander  himself  drafted.  Mr  Alexander  has  for  the  past  ten  years 
held  the  office  of  Principal  Clerk  and  Registrar  of  the  Commissary  Court  of 
Edinburgh.  It  is  a  remarkable  coincidence  that  his  appointment  was  on  the 
2l6t  December  1849,  and  his  death  on  the  same  day  and  month — 21st  December 
1859.  The  immediate  cause  of  death  was  heart  disease;  and  since  August  last 
the  deceased  had  been  little  out  of  his  residence. 

CouBT  OF  Session. — The  Court  of  Session  rose  for  the  Christmas  recess  upon 
Saturday  the  24th  ult.,  and  meets  again  upon  Tuesday  the  10th.  The  box- 
day  is  upon  Wednesday  the  4th. 

Meeting  of  Parliament. — Parliament  has  been  summoned  to  meet  on  the 
24th  instant,  for  the  despatch  of  important  business. 

The  Scotch  Railway  Bills  of  the  Session  of  1860. — The  following  is  a 
complete  list  of  the  Scotch  Railway  Bills  of  the  approaching  Session  of  Parlia- 
ment, for  which  the  plans  have  been  deposited  witn  the  Board  of  Trade.  The 
total  number  of  new  bills  is  173,  being  an  excess  of  t went}''- two  over  the 
number  introduced  in  the  last  Session  : — Caledonian  (Branches  to  Lanark), 
Dumfries,  Lochmaben,  and  Lockerby  Junction,  Dumfries  and  Annandalie, 
Galashiels,  Innerleithen,  and  Peebles,  Inverness  and  Ross-shire,  Innerleithen 
and  Peebles,  Keith  and  Dufftown,  Montrose  and  Bervie,  North  British  (Ex- 
tensions and  Stations),  Symington,  Biggar,  and  Broughton  (Peebles  Extension), 
West  of  Fife  Mineral  (Extension). 
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Duties  of  Procurators  for  the  Poor. — We  {Greenock  Advertiser)  lately 
drew  attention  to  rather  a  novel  question  which  has  been  started  by  the  pro- 
curators for  the  poor  at  Greenock,  as  to  whether  or  not  they  are  bound  to  act 
gratuitously  in  establishing  the  paternity  of  illegitimate  children  whose  mothers 
may  have  applied  for,  relief  to  parochial  boards.     The  question  came  up  before 
Sheriff  Tennent,  who  requested  the  parties  to  state  their  respective  grounds 
in  the  shape  of  a  short  minute  and  answers.     The  foUowing  is  the  substance  of 
the  procurators'  minute : — 
Minute  for  Alrxandbr  M'Donald  and  Robert  Blair,  jun.,  writers,  and 
Procurators  for  the  Poor  in  Greenock,  in  the  remit  to  them  following  upon 
the  petition  of  Mart  Cowan,  residing  at  No.  1,  Ardgowan  Street,  Glebe, 
Greenock. 

1.  The  Act  of  Parliament  1424,  c.  45,  and  the  relative  Act  of  Sederunt 
applicable  to  Sheriff  Courts  of  llth  July  1839,  with  regard  to  the  gratuitous 
services  of  procurators  for  the  poor,  do  not  contemplate  their  acting  in  that 
capacity  for  a  public  board  constituted  by  Act  of  Parliament^  like  the 
Parochuil  Board. 

2.  The  Parochial  Board  of  Greenock,  acting  upon  this  view  of  the  matter, 
have  a  regularly  paid  agent — viz.,  Mr  Thomas  King,  writer,  Greenock,  who  takes 
charge  of  all  prosecutions  in  which  they  are  interested,  and,  particularly,  of 
actions  relative  to  the  obligations  of  individuals  to  support  their  wives  and 
ofispring. 

3.  The  child  in  question  was  bom  in  the  Greenock  poor's  house  on  19th 
July  last,  and  it  is  a  legal  charge  upon  the  Parochial  Board  of  Greenock,  the 
mouier  being  unable  to  support  it ;  and  from  her  own  statements  she  was  sent 
to  the  procurators  for  the  poor  to  take  steps  for  establishing  paternity,  in 
order  that  the  Board  might  be  put  in  a  position  to  operate  relief  against  the 
father  of  any  advances  made  or  to  he  made  by  them  to  the  child.  The  average 
annual  number  of  such  applications  made  to  the  procurators  for  the  poor  is 
about  forty  or  fifty,  involving  a  large  amount  of  professional  trouble,  and  some- 
times expense,  irrespective  of  the  criminal  department  of  their  gratuitous  duty. 

4.  By  the  law  of  Scotland,  incorporating  a  principle  derived  from  the  Roman 
law,  with  regard  to  the  peculiar  rights  and  obligations  of  the /ami/ta,  a  bastard 
is  held  to  be  a  JUius  nuliius.  (Weepers,  6  D.  1166,  20th  June  1844.)  One 
effect  of  this  principle  is,  that  the  father  and  mother  are  bound  to  support  it 
mutually.  The  action  of  aliment  against  the  father  is,  therefore,  not  for  a  debt 
due  or  obligation  prestable  to  the  mother,  but  to  the  child, — so  much  so,  that  she 
has  no  right  to  discharge  the  &ther  of  the  future  aliment,  so  as  to  relieve  him 
from  any  action  for  payment  on  behalf  of  the  child. — (A.  B.  v.  ChishoUn,  12th 
Feb.  1842.) 

6.  There  is  a  direct  claim  by  a  mother  unable  to  support  her  illegitimate 
child  against  the  Parochial  Board,  to  make  good  the  unfulfilled  obligation  of 
the  fi&tber,  which  cannot  be  met  \xf  their  insisting  upon  her  first  discussing 
him  ;  and  so  primary  and  direct  is  this  obligation  on  the  Parochial  Board,  that 
the  relatives  of  the  mother,  or  even  a  stranger,  advancing  such  aliment  to  the 
child,  have  the  like  action  against  them  for  repayment.  (Robert  v.  Fife,  5th 
Feb.  1825,  3d  §,  349 ;  Orr,  9th  July  1831,  9th  §,  928  ;  Weepers,  ut  tupra.) 

6.  The  argument  which  was  relied  upon  by  Messrs  King  and  Neill,  on 
behalf  of  the  Parochial  Board,  at  the  verbal  discussion  before  the  Sheriff- 
Substitute,  was,  that  the  procurators  for  the  poor  were  bound  to  carry  on  the 
case,  because  the  Parochial  Board  had  no  right  or  title  in  the  first  instance  to 
pursue  the  father,  and  that  it  was  only  after  decree  was  obtained  that  the^ 
could  take  any  action  in  the  matter.  Were  this  view  of  the  law  sound,  it  is 
admitted  that  the  question  would  be  attended  with  some  difficulty ;  but  the  law 
is  quite  the  other  way,  as  will  at  once  be  seen  from  the  following  authorities  :-^ 
Kirk-Session  of  Wigton  v.  Dahiel,  6th  February  1795 ;  Hume,  453 ;  Pidlock 
V.  Clark,  12th  November  1829;  Smith's  Digest  of  the  Poor  Law,  p.  138, 
art»  fonim. 
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Pka  in  Law, — The  Parochial  Board  beiog  entitled  to  bring  the  action  in 
qaestion  in  their  own  name,  and  being  the  parties  directly  liable  for  the  support 
of  the  child,  and  primarilT  interested  in  operating  relief  of  this  burden  against 
the  father,  are  not  entitlea  to  insist  upon  the  procurators  for  the  poor,  having 
regard  to  all  the  circumstances  stated,  acting  in  the  matter  gratuitously,  by 
patting  the  petitioner  forward  as  pursuer  of  the  action. — In  respect  whereof, 
etc.     A.  M'DoNALD,  Pror.,  Robert  Blair,  junr.,  Fror. 


iige0t  nf  ^tiimu. 
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FIRST  DIVISION. 
Appeal — Hill  in  Fox's  Sequestration. — Nov.  26. 

Collusive  Sequestration, 

Edward  Vigor  Fox,  Locking,  county  of  Somerset,  and  '^  now  or  lately 
residing  at  Haughhead,  in  the  county  of  Peebles,"  having  come  from 
England  to  enjoy  the  benefit  of  the  Scotch  system  of  sequestration,  Henry 
Hill,  a  creditor  of  his,  petitioned  for  a  recall  of  the  sequestration,  on  the 
groand  that  there  was  not  sufficient  notice  in  the  Gazette  at  least  six  days 
before  the  Meeting  of  creditors,  as  required  by  the  67th  section  of  the 
recent  Bankrupt  Act ;  the  notice  in  the  London  Gazette  of  this  meeting  of 
the  creditors  having  appeared  only  on  the  31st  May,  or  four  days  before 
the  meeting.  After  a  lengthened  debate,  it  was  ordered  of  consent  that 
there  ought  to  be  a  new  meeting  of  the  creditors;  no  opinion  being  ex- 
pressed as  to  whether  the  meeting  was  illegal,  the  question  of  personal 
pfotection  being  the  material  one.  Mr  Fox  was  found  liable  in  Uie  costs 
of  the  appeaL 

Grattfurd  r.  Sakson. — Nov.  30. 

Interdict — Possession. 

William  Graufard,  flesher  in  Cumnock,  and  hb  wife,  had  been  inter- 
dicted from  building  on  a  few  feet  of  ground,  on  which  John  Samson, 
provision  merchant,  had  been  in  use  to  have  standing  a  water  barrel  and 
a  few  empty  barrels.  Both  parties  had  titles  which  might  have  included 
this  property,  and  the  Sheriff  granted  the  interdict  on  the  statement  of 
parties^  which  in  some  measure  admitted  joint  occupancy.  The  Court 
refused  the  redaiming  note ;  Lord  Deas  remarking  that  it  was  a  pity  that, 
iaatead  of  spending  two  years  in  this  Court,  the  reclaimers  had  not 
aoqidesoed  in  the  decision  of  the  Sheriff,  and  at  once  brought  a  deda- 
nilor. 

Grant  v.  Oraht^s  Tsubkbxb. — Dec.  2. 

Intestacy — He^  m  spe — Fee  in  pendente, 

Bobert  Grant  executed  a  trust-disposition  and  settlement  by  which  he 
conveyed  the  estate  of  Balgowan,  etc.  to  trustees  for  certain  charitable 
and  religious  purposes.  He  died  without  leaving  issue  or  any  collateral 
relaiioiiSy  and  was  consequently  succeeded  by  his  £Either  Charles.    At 
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first  Charles  threatened  to  reduce  the  deed  on  the  head  of  deathbed  ;  but 
having  made  terms  with  the  trustees,  he,  on  19th  July  1823,  served 
heir  to  his  son,  and  on  20th  August  disponed  in  favour  of  his  son's 
trustees.  On  13th  December  1824  the  pursuer  was  bom,  the  daughter 
of  Charles  Grant  hj  a  second  marriage,  and  the  half  sister  of  Robert 
Grant,  the  disponer.  Had  she  been  bom  at  the  date  of  her  brother's 
death,  she  would  have  been  his  heir.  An  action  was  raised  for  the 
purpose  of  reducing  the  trust-disposition  and  settlement  of  Robert  Grant 
ex  capite  lecti,  and  the  titles  made  up  in  his  person  and  in  the  persons  of 
the  trustees.  The  defenders  inter  alia  pleaded  that  the  deeds  executed  bj 
Charles  Grant,  the  then  existing  heir  of  Robert  Grant,  constituted  titles 
in  their  favour  sufficient  to  exclude  the  action.  The  Court  {disa.  Lord 
Curriehill)  sustained  this  defence.  The  Lord  President : — The  question 
was,  whether  Charles  Grant's  right  as  his  son's  heir,  undoubtedly  good  at 
first,  was  defeasible  or  not.  It  must  be  borne  in  mind — (1)  that  this  was 
a  case  of  intestacy ;  (2)  the  father  Charles  Grant  was  entered  before  the 
pursuer  was  begotten ;  and  (3)  he  had  disponed  in  favoyr  of  the  defenders 
before  the  pursuer  was  begotten.  Stair,  Bankton,  Erskine  and  Bell  were 
all  concurrent  in  holding  that  the  right  of  an  heir  in  the  position  of  Charles 
Grant  was  absolute,  and  not  defeasible  by  the  emergence  of  a  nearer 
heir.  Certain  cases  had  been  cited  which  related  to  tailzied  and  not  to 
intestate  successions.  In  all  of  them  it  was  assumed  that  if  the  succes- 
sion had  been  intestate,  the  doctrine  of  the  authorities  would  have  applied; 
and  he  therefore  felt  himself  compelled  to  give  effect  to  it. 

Aberdeen  Town  and  Countt  Bank  v,  Scottish  Equitable 

Assurance  Society. — Dec.  3. 

Judicial  declinature. 

In  this  case,  which  was  an  appeal  against  a  resolution  of  the  creditors 
of  George  Gunn  of  17th  May  last,  the  Lord  Ordinary  had  repelled  an 
objection,  to  the  effect  that  the  appeal  had  not  been  timeously  insisted  in; 
but  on  discovering  that  he  was  a  partner  of  the  Scottish  Equitable 
Assurance  Society,  he,  after  hearing  parties  and  writing  the  interlocutor, 
refused  to  sign  it.  Lord  Deas  abo,  when  the  reclaiming  note  came  before 
the  Court,  declined  to  sit  for  the  same  reason.  The  Lord  President  said: — 
After  consulting  the  Judges  of  the  other  Division,  it  was  the  opinion  of 
the  Court  that  Lord  Deas,  being  a  partner  in  the  appellant's  society, 
should  not  take  part  m  the  judgment.  On  the  merits  two  points  arose — 
1st,  Whether  or  not,  in  the  event  of  any  failure  whatever  in  intimating 
and  acting  on  the  deliverance  of  the  Lord  Ordinary  in  the  appeal,  it  was 
competent  to  pronounce  a  new  interlocutor ;  and  2d,  Whether  or  not,  in 
the  circumstances  of  the  present  case,  the  delay  on  the  part  of  the  appel- 
lants was  such  as  to  deprive  them  of  the  benefit  of  their  appeaL  On 
the  first  point  he  had  no  doubt  that,  if  any  reasonable  excuse  was  made, 
the  Lord  Ordinary  had  power  to  renew  his  interlocutor.  On  the  second 
point  he  did  not  think  there  had  been  %uch  undue  delay  on  the  part  of 
the  appellants  as  to  deprive  them  of  the  benefit  of  their  appeal. 

M-CuBBiN  r.  Venning  amd  Scottish  Widows*  Fund. — Dec.  3, 

Jurisdiction — Competency  of  Interdict. 

The  respondent's  solicitor  in  London  was  law  agent  of  R.  H.  Robert- 
son, of  the  firm  of  Robertson  and  Co.,  merchants  in  Manchester  and 
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London,  now  deceased,  and  was  also  holder  of  a  policy  on  his  life.  The 
suspender,  the  trustee  on  Robertson's  sequestrated  estate,  claims  the  pro- 
ceeds of  that  policy,  and  has  used  arrestment  on  the  dependence  of  an 
action  of  count  and  reckoning  called  in  Court  in  1857.  Mr  Yenning 
raised  an  action  for  the  proceeds  of  the  policy  in  the  Court  of  Chancery 
in  1858,  and  an  order  for  the  payment  of  the  money  was  obtained.  Inter- 
dict was  applied  for,  to  prevent  the  Scottish  Widows'  Fund  paying  away 
the  money,  and  to  prevent  Venning  from  "  using  the  moneys  arrested." 
Before  the  suspension  came  into  the  Bill  Chamber,  the  money  had  been 
piud  over  to  Venning.  Lords  Ivory  and  Deas  having  declined  to  sit, 
Lord  Mackenzie  was  called  in  to  make  up  a  quorum.  Held  unanimously, 
that  an  interdict  could  not  be  used  to  supplement  arrestments,  oi;  to  pre- 
vent a  man  using  money  actually  in  his  possession,  and  no  opinion  given 
as  to  the  consequences  of  payment  by  the  arrestees.  Lord  Mackenzie 
remarked,  that  he  did  not  think  it  very  surprising  that  Mr  Venning  pre- 
ferred to  have  the  judgment  of  the  Court  of  Chancery  upon  these  English 
transactions,  which  Court,  though  slow,  had  given  a  judgment  in  an 
action  raised  a  year  after  the  one  in  this  Court,  while  in  the  action  in  this 
Court  the  record  was  not  yet  dosed. 

Ex  parte  Kinloch  (Stewart's  Trustees). — Dec.  6. 

Nobile  officium — Trust — Extension  of  Powers. 

The  trustees  state  in  their  petition  that  the  trust-deed  does  not  con- 
tain any  power  to  borrow,  while  it  wonld  be  greatly  for  the  benefit  of  the 
estate  £hat  money  should  be  raised  upon  it,  for  the  payment  of  certain 
pressing  debts  affecting  it.  They  therefore  asked  the  Court,  in  the 
exercise  of  its  nobile  officium^  to  grant  them  power  to  borrow.  The  Lord 
Ordinary  dismissed  the  petition,  holding  it  incompetent ;  and  the  First 
Division,  in  consequence  of  the  importance  of  the  question,  consulted  the 
other  judges ;  and  thereafler,  in  respect  of  the  opinions  of  the  whole 
Court,  refused  the  petition ;  but  without  prejudice  to  the  trustees  adopt- 
ing other  proceedings  with  a  view  to  obtaining  the  power  they  desired, 
by  summary  or  ordinary  action,  as  they  should  be  advised. 

Hats  r.  Hay's  Trustees. — Dec.  S. 

Proof' — Commission — Foreign. 

This  was  an  application  for  the  examination  of  a  witness,  stated  to  be 
domiciled  in  Canada,  but  who  had  been  for  some  time  resident  in  Scot- 
land, to  lie  m  retentis.  The  pursuer  stated  that  the  witness,  after  coming 
under  an  undertaking  that  he  would  give  ten  days'  notice  of  his  intention 
if  he  were  to  leave  Scotland,  had,  in  deliberate  breach  of  his  promise, 
gone  off  to  America ;  that  he  had  stated  that  he  would  return  about  the 
1st  November,  but  that  he  had  not  come  back,  and  various  letters  written 
to  his  agent,  asking  information,  had  remained  unanswered.  The  de- 
fenders stated  that  the  witness  had  been  suddenly  called  to  America 
bj  family  afiairs,  and  that  he  was  expected  in  Scotland  by  every  mail. 
Tlie  Lonl  President  said : — ^An  application  to  examine  a  party  about 
to  leave  Scotland  was  different  from  an  examination  of  a  party  already 
out  of  the  country.  It  was  less  costly ;  and  secondly,  before  the  witness 
goes  out  of  the  jurisdiction,  it  may  be  expedient  to  get  him  examined. 

V0L.'JY, — ^NO.  XXX VII.  JANUARY  1800.  E 
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The  circumstances  of  the  present  application  were  somewhat  unusual ; 
and  as  thej  were  assured  that  the  witness's  return  might  be  daily  ex- 
pected, I  think  they  should  delay  consideration  of  this  application  in  the 
meantime. 

Dowdy  v,  Williamson's  Executoks. — Dec.  8. 

Prescr^Hon — A  dmission. 

The  executors  of  the  late  Alexander  Williamson  having  found  in  his 
books  an  entiy  of  date  4th  April  1844,  "  Cash  lent  to  Mr  William 
Dowdy,  coJQTeehouse,  Murray  Place,  Stirling,  to  purchase  furniture,  L.50," 
wrote  asking  him  if  he  could  repay  it,  and  received  the  following  an- 
swer:— "  19th  March  1859. — ^I  beg  to  state  that  whatever  I  received 
from  Mr  Williamson  with  a  hearty  welcome  as  a  gifl."  The  question 
was,  if  this  is  an  acknowledgment  of  resting-owing  sufficient  to  elide  the 
triennial  prescription.  The  Court  recalled  the  judgment  of  the  Sheriff. 
Lord  Ivory  said,  he  was  clearly  of  opinion  that  this  letter  was  (1)  no 
proof  of  debt  by  writ ;  (2)  although  there  had  been  an  admission  of  the 
receipt  of  the  sum,  it  was  conjoined  with  a  qualification  denying  the 
debt ;  and  (3)  that  even  had  it  been  in  an  oath,  thej^qualification  was 
tntrinsic, 

Duncan  or  Gseig  v,  Duncan. — Dec,  9. 

Heir-cqiparent — Agreement^^Statute  1695. 

James  Duncan,  sen.  died  in  1824,  leaving  heritable  and  moveable 
property  in  Ferry-Port-on-Craig.  He  had  been  three  times  married, 
and  was  survived  by  a  widow  and  by  children  of  all  the  three  marriages. 
The  heritable  property  was  possessed  by  the  heir-at-law  in  terms  of  an 
agreement,  until  his  death  in  1842.  The  question  raised  in  this  action 
was,  whether  his  son,  the  defender,  was  bound,  in  terms  of  the  Act  1 695, 
c.  24,  to  implement  the  deed  of  agreement  subscribed  by  his  father,  who 
had  possessed  as  heir-apparent  for  more  than  three  years.  The  defences 
were,  that  the  deed  was  not  binding,  because  it  was  not  acted  on,  and 
because  the  parties  had  no  power  to  enter  into  the  agreement ;  that  the 
Act  1695  did  not  apply,  (1)  because  the  defender's  father  did  not  possess 
the  subjects  in  question  during  his  lifetime ;  (2)  because  the  deed  founded 
on  was  not  contemplated  by,  nor  within  the  meaning  of  the  statute ;  and 
(3)  because  it  was  wholly  gratuitous.  The  Lord  Ordinary  repelled  these 
defences ;  holding  that  the  transaction  was  an  onerous  one,  and  that  there 
had  been  possession  in  the  sense  of  the  statute ;  and  the  Court  unani- 
mously adhered. 

Black  v,  B£ntha.m,  Bowen,  and  Co. — Dec.  12. 

Obligation — Force  and  Fear. 

Thb  was  a  suspension  of  a  charge  under  a  composition  contract,  by 
which  William  Black,  provision  merchant,  Glasgow,  had  been  discharged, 
on  the  ground  that  he  had  admitted  the  claim  at  the  instigation  of  the 
charger's  mandatory,  and  under  concussion.  The  Court,  seeing  that  the 
claim  had  been  lodged  with  the  other  claims  without  objection,  and  voted 
on,  refused  the  note. 
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Rev.  Wm.  Graham  v.  Rev.  Wm.  Smith. — Dec,  13. 

PttaeniaUon — Election  ScrvixMf — Oath  of  Allegiance,  etc. 

Action  was  raised  bj  the  Rev.  William  Graham,  of  Newhaven,  to  have 
it  found  that  the  Rev.  W.  Smith  had  not  been  validly  presented  to  the 
parish  of  North  Leith ;  but  that,  on  the  contrary,  he  (Mr  Graham)  had 
been  validly  presented.  By  the  Act  1606,  cap.  27,  the  patronage  of  the 
fMUish  is  given  to  the  haill  inhabitants  thereof.  The  presentation  in 
favour  of  Uie  Rev.  W.  Smith  was  signed  by  1900  persons,  while  that  of 
Mr  Graham  was  signed  by  920.  Mr  Graham,  however,  contends  that — 
(1)  Mr  Smith,  before  accepting  it,  did  not  take  or  subscribe  the  oath  or 
oaths  required  by  law  (which,  he  says,  is  the  oath  substituted  by  the  21 
&  22  Vict.,  cap.  48,  in  lieu  of  the  former  oaths  of  allegiance,  supre* 
macy  and  abjuration);  and  (2)  that  on  a  scrutiny  it  would  be  found 
that  a  majority  of  the  properly  qualified  patrons  had  signed  the  presen- 
tation in  his  (Mr  Graham's)  favour.  The  Court  adhered  to  the  Lord 
Ordinary's  interlocutor  granting  a  commission  to  make  a  scrutiny. 
The  Loitl  President  said  : — ^The  certificate  of  the  defender's  oath  had  been 
too  critically  examined.  If  Mr  Smith's  certificates  were  cut  down,  Mr 
Graham's  could  not  fiure  much  better.  Both  parties  were  agreed  that 
they  had  taken  only  the  oath  provided  by  the  statute  of  the  Queen,  and 
it  didn't  suit  either  party  to  contend  that  that  was  wrong.  As  to  the 
patrons,  a  scrutiny  was  quite  proper — in  fisust,  it  afforded  the  only  means 
of  expiscating  the  case.     Their  Lordships  concurred. 

A.  V,  B. — Dec.  14. 

Issue — Amendment  of  Record, 

This  was  a  process  of  interdict  of  a  poinding  executed  by  a  creditor 
who,  as  the  debtor  alleges,  had  agreed  to  an  arrangement  whereby  the 
debtor's  affairs  should  be  wound  up  under  a  trust-deed,  the  date  of 
which  is  incorrectly  set  forth  in  the  record.  The  debtor  proposed  to 
omit  the  date  from  an  issue  for  trying  the  question  as  to  the  alleged 
arrangement.  The  Court  held  that  the  date  must  be  in  the  issue ;  but 
of  consent,  and  on  payment  of  expenses,  allowed  the  record  to  be  amended 
to  the  effect  of  having  the  date  corrected. 

Richards  v,  Ghisholme  and  Letthhead. — Dec,  15. 

Eeparation — Isstie — Libel, 

The  defender,  Mr  Chisholme,  who  is  chairman  of  the  proposed  Carlisle, 
Langholm  and  Hawick  Railway,  read,  at  a  meeting  of  the  Company,  a 
letter  from  the  co-defender,  purporting  to  state  the  substance  of  a  private 
telegram  forwarded  to  the  promoters  of  a  rival  scheme.  The  pursuer,  who 
is  station-master  and  agent  of  the  Telegraph  Company  at  Hawick,  alleges 
that  the  proceedings  of  the  defenders  were  injurious  to  him,  as  they  by 
necessary  implication  charged  him  with  violating  the  duty  which  is  im- 
posed on  him  as  agent  of  the  Company,  to  keep  secret  all  messages  passing 
throagh  his  hands ;  and  that  the  defenders'  averments  in  regard  to  the 
message  in  question  were  false  and  calumnious.  The  defenders  main- 
tained that  their  statements  contained  no  imputation  against  the  pursuer, 
and  that  the  information  contained  in  Leithhead's  letter  was  quite  capable 
of  being  acquired  without  any  blame  being  imputable  to  the  pursuer. 
The  Court  approved  of  issues  for  the  trial  of  the  case,  in  which  the  ques- 
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tioDs  are,  Whether  the  defender  Leithhead's  letter  in  whole  or  in  part 
related  to  the  pursuer ;  and  whether  the  defenders,  by  publishing  the  same, 
falsely  and  calumniously  represented  that  the  pursuer  had  violated  his 
duty  as  agent  of  the  Telegraph  Company? 

The  Seceetart  op  State  fob  the  War  Department  v.  The  Magis- 
trates OF  Edinburgh. — D$c,  16. 

Properly — Jua  Coronet — Charter. 

This  case  relates  to  the  property  of  the  Esplanade  of  the  Castle  of 
Edinburgh,  the  ground  forming  the  banks  on  both  sides  of  it,  and  the 
ground  around  the  foot  of  these  banks  and  the  Castle  rock,  forming  part 
of  the  Princes  Street  Grardens.  These  subjects  are  claimed  by  the  Board 
of  Ordnance  as  part  of  the  patrimonial  property  of  the  Crown,  and  by 
the  city  of  Edinburgh  under  the  Golden  Charter  of  James  VI.,  dated 
1603.  The  Lord  Ordinary  (Neayes)  sustained  the  right  of  the  Crown  to 
the  whole  of  the  property  in  dispute,  which  includes  the  ground  on  which 
the  Edinburgh  and  Glasgow  Railway  is  formed,  for  which  the  city  got 
compensation  from  the  company.  The  grounds  of  his  Lordship's  judg- 
ment were,  that  the  charter  of  1603  had  been  resigned  by  the  city  to 
the  Crown,  and  that  the  Crown  had  prescriptive  possession.  The  cit^ 
reclaimed  against  his  Lordship's  judgment ;  and  the  case  having  been 
debated  last  June,  the  judgment  of  the  Court  was  now  delivered  by  Lord 
Deas  in  a  learned  and  elaborate  speech.  The  Court  adhered  to  Lord 
Neaves'  interlocutor,  and  a  remit  was  made  to  him  with  a  view  to  pro- 
cedure being  taken  for  having  the  boundaries  marked  off. 

M'Wiluajis  t?.  Magistrates  and  Council  of  Stranraer. — Dec.  16. 

Burgh — Election — Reparation, 

This  was  an  advocation  from  the  Sheriff  Court  of  Wigtownshire  of  a 
claim  by  John  M^ Williams,  who  had  been  for  twenty  years  burgh-officer 
of  Stranraer  (his  appointment  being  annually  renewed),  for  a  year*s 
salary,  and  compensation  for  the  loss  of  the  perquisites  of  office.  In 
November  1856  a  town  counciUor  became  disqualified  from  non-resi- 
dence, and  the  Council  adjourned  until  a  following  date  without  making 
the  usual  appointments.  At  the  adjourned  meeting  an  interdict  was 
served  on  them  from  proceeding  with  the  elections.  At  a  meeting  held 
on  the  29th  November,  pending  the  interdict,  a  Council  meeting  was 
called  by  the  Provost,  which  was  attended  only  by  a  minority  of 
Council,  who,  the  whole  magistrates  in  office  being  present,  renewed  the 
appointment  of  Mr  M^Williams.  Afler  the  interdict  was  recalled, 
another  meeting  of  the  Council  was  c^led,  which  was  attended  by  none  of 
the  minority,  but  only  by  the  members  of  the  majority,  who  ordered  the 
minute  of  29th  November  to  be  deleted,  and  appointed  another  person  to 
the  office  of  burgh-officer.  The  pursuer  continued  to  act  for  some  time 
as  burgh -officer  in  certain  of  his  duties,  until  forbidden  in  February  1857. 
The  Lord  President  thought  the  advocator  had  been  ill  used ;  but  when 
party  feeUng  runs  high,  such  acts,  which  were  to  be  regretted,  sometimes 
result  frx)m  the  conduct  of  parties.  The  election  of  29th  November  1856 
could  not,  however,  receive  effect.  The  election  of  this  officer  was  made 
annually,  and  it  was  not  necessary  to  go  into  the  question  what  power 
the  magistrates  were  entitled  to  exercise  in  that  matter.  The  interdict 
served  at  the  previous  meeting  stopped  their  proceeding  further ;  pend- 
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ing  that,  an  assemblage  of  the  minority  took  place,  and  proceeded  to  do 
part  of  those  things  which  the  full  Council  should  have  done.  In  his 
opinion,  the  minority  had  no  power  to  act,  nor  did  he  think  the  doctrine 
of  tacit  relocation  applied,  because  the  whole  matter  was  in  abeyance, 
and  the  period  of  appointment  had  not  yet  arrived. 

Macfarlane  V,  The  Lord  Advocate. — Dec,  17. 

* 

Exchequei* — Inland  Revenue — Drawback, 

The  pursuer,  who  is  a  wine  and  spirit  merchant,  brought  this  action 
against  the  Lord  Advocate  for  relief  of  the  duty  paid  on  ten  puncheons 
of  spirits  alleged  to  be  lost  by  breakage,  or  other  unavoidable  accident. 
He  had  previously  applied  to  the  Commissioners  under  the  recent  Excise 
statute  for  relief  of  the  duty ;  but  after  investigation  the  Commissioners 
refused  to  grant  it,  not  being  satisfied  that  the  loss  arose  from  unavoid- 
able accident.  The  Lord  President  said  the  Court  could  not  interfere  in 
the  way  proposed.  The  action,  in  effect,  was  an  appeal  from  the  judgment 
of  the  Commissioners,  but  the  statute  gave  no  such  appeal.  The  statute 
imposed  a  certain  duty  on  the  Commissioners,  but  it  was  not  alleged  that 
they  had  not  made  the  requisite  investigation.  He  did  not  say  what  the 
Court  might  have  done  if  the  allegation  had  been  that  they  refused  to  act. 
Judgment  of  the  Lord  Ordinary  adhered  to. 

Adv,<,  Brown  v.  Scott. — Dec.  21. 

Poiivding  the  Ground — Eelevancy, 

This  was  a  process  of  poinding  the  ground  raised  by  John  Scott,  the 
holder  of  an  heritable  security  over  the  house  No  14,  St  James'  Terrace, 
Griasgow,  against  Andrew  Brown,  merchant,  Glasgow,  alleged  to  be 
"  the  tenant  or  occupant,  and  in  possession  of  said  subject"  and  others. 
Brown  defended  the  action,  alleging  that  he  was  not  tenant  of  the  sub- 
jects, and  did  not  owe  rent  or  any  other  debt  to  Petrie,  the  debtor  in  the 
heritable  bond,  and  that  while  the  house  in  question  was  building  he 
agreed  to  purchase  it  from  Petrie,  on  certain  conditions  as  to  its  comple- 
tion ;  he  afterwards  entered  to  the  premises  in  pursuance  of  that  agree- 
ment, although  the  house  was  not  at  the  time  in  the  condition  agreed  on. 
A  submission  was  entered  into  in  October  1857  betwixt  Brown  and 
Petrie  on  the  subject,  and  the  arbiters  found  that  Petrie  was  bound  to 
give  a  substantial  house.  Petrie  having  been  sequestrated,  his  trustee 
refused  to  adopt  the  contract  of  sale,  and  raised  this  process  for  arrears 
of  rent.  The  Court  dismissed  the  action,  holding  that  it  was  not  properly 
kudj  in  respect  that,  on  the  pursuer's  own  statements,  there  was  nothing 
due  by  Brown  of  the  nature  of  rent.  There  might  be  something  due  by 
him  of  the  nature  of  recompense  to  the  owner,  or  to  those  in  his  right, 
in  respect  of  his  occupation  of  the  premises ;  but  it  was  not  rent,  and 
that  was  sufficient  to  put  an  end  to  the  case  against  him. 

Machillan  V,  The  Free  Church  of  Scotland. — Dec.  23. 

In  this  celebrated  case,  an  elaborate  judgment  has  now  been  pro- 
nounced, repelling  the  defenders'  preliminary  objections,  and  appointing 
them  to  satisfy  the  production,  t.6.,  the  decree  of  the  General  Assembly 
sought  to  be  reduced.  Their  lordships  gave  no  decided  opinion  as  to 
the  rdevancy  of  the  pursuer's  grounds  of  action. 
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SECOND  DIVISION. 

M*Phun  V,  M^Intosh.— iVbr.  16. 

Trust — Eemuneratkm  of  Trustees, 

In  this  case,  a  trust-deed  in  favour  of  the  defender,  Mr  L.  Mackintosh, 
S.S.C.,  and  the  late  Mr  J.  Monteath,  writer  in  Glasgow,  contained  clauses 
authorizing  the  trustees  to  appoint  one  of  themselves  as  factor,  and  to 
give  him  a  suitable  salary ;  and  also  to  appropriate  a  suitable  gratifica- 
tion for  their  own  trouble  and  responsibility.  The  Court  remitted  to 
Mr  W.  Moncrieff,  accountant,  to  examine  and  report  how  much  the 
trustees  were  entitled  to  as  factors'  fee,  and  as  a  ^*  suitable  gratification" 
for  their  trouble  as  trustees ;  under  the  reservation  that  the  trustees  were 
not  entitled  to  make  any  charge  as  law  agents. 

Ex  parte  Martin  et  al. — Nov,  17. 

Intimation  in  Exchequer  Petitions, 

Under  this  petition  for  the  appointment  of  tutors-dative  under  the 
Exchequer  Act  (19  &  20  Vict.,  c.  56,  §  19),  the  question  arose,  whether 
intimation  fell  to  be  made  only  on  the  walls  and  in  the  minute-book,  as 
in  the  ordinary  case,  or  also  by  advertisement,  in  consequence  of  the 
proceedings  being  taken  under  the  Exchequer  Act.  The  Court,  without 
committing  themselves  to  this  course  in  every  case,  were  of  opinion  that 
where,  as  in  the  present  case,  all  parties  were  sufficiently  represented, 
intimation  on  the  walls  and  in  the  minute-book  was  sufficient.  The  case 
having  been  adjourned  for  the  examination  of  authorities,  in  consequence 
of  the  petition  being  raised  within  the  year,  the  petitioner  produced  a  deed 
of  renunciation  by  the  tutor-at-law.  The  Court  granted  the  petition  in 
respect  of  the  deed  of  renunciation  by  the  nearest  male  agnate,  now  pro- 
duced, and  nominated  the  tutors-dative,  on  condition  that  they  should 
find  caution. 

Joel  v.  Gill. — Nov,  24. 

CoUuaioe  Sequestration — Designation, 

In  this  case  the  Court  last  session  reversed  the  judgment  of  Lord  Kin- 
loch  ;  held  that  the  bankrupt  was,  at  the  date  of  presenting  the  petition 
for  sequestration,  subject  to  the  jurisdiction  of  the  Supreme  Courts  of 
Scotland,  within  the  meaning  of  the  13th  section  of  the  Act  19  &  20 
Vict.,  cap.  79 ;  and  remitted  to  the  Lord  Ordinary  to  hear  parties  on  the 
other  grounds  stated  for  recalling  the  sequestration.  The  main  question 
having  come  before  the  Court,  it  was  argued  for  the  petitioner,  that  the 
sequestration  ought  to  be  recalled — (1)  because  the  designation  of  the 
bankrupt  in  the  petition  for  sequestration  was  in  itself  so  inaccurate,  de- 
fective, and  insufficient,  as  to  come  short  of  the  requisites  of  the  Bank- 
ruptcy (Scotland)  Act,  1856 ;  (2)  because  the  process  of  Sequestration  was 
a  fraudulent  scheme  on  the  part  of  the  bankrupt  to  obtain  his  protection 
and  discharge  without  due  notice  to  his  creditors,  and  without  allowing 
them  due  facilities  for  protecting  their  interests;  and  (3)  because  no 
mandatory  for  the  concurring  creditors  had  appeared  or  had  been  sisted 
under  the  petition  for  sequestration.  The  designation  complained  of  was: 
<' William  Gill,  sometime  residing  at  Park  Villas,  Richmond,  in  the 
county  of  Surrey,  lately  residing  in  Tobermory,  in  the  Island  of  Mull." 
And  to  this  it  was  objected  that  there  ought  to  have  been  a  statement 
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that  he  was  a  barrister- at-law,  and  had  a  house  at  Bays  water.  The 
Court  (dids.  Lord  Benholme)  refbsed  the  petition.  Lord  Justice-Clerk  : 
— ^The  fitness  of  the  designation  did  not  depend  on  the  length  of  time  it 
may  have  applied  to  the  person.  No  doubt  it  was  reasonable  that  a  party 
coming  recently  from  another  place  should  state  his  former  residence. 
But  this  was  not  necessarily,  on  proper  legal  principles,  a  part  of  his  desig- 
nation at  all.  Suppose  that  Mr  Gill  had  started  business  as  a  small 
grocer  in  Tobermory,  and  had  designed  himself  thus.  If  he  had  been  so 
for  forty  days,  his  proper  designation — and  indeed  his  only  proper  desig- 
nation— would  have  been  '' grocer  in  Tobermory."  If  a  man  had  no 
occupation  at  all,  it  was  clear  that  he  could  only  be  designed  by  his  present 
residence.  But  then  it  was  said  that  he  is  a  barrister-at-law,  and  that 
therefore  this  is  a  part  of  his  proper  designation.  Was  it  necessary  to 
insert,  as  part  of  his  designation,  a  description  of  him  as  a  member  of  a 
profession  which  he  had  given  up  ?  This  might  in  many  cases  be  im- 
proper, and  might  mislead  unless  the  words  '^  lately"  or  ''  formerly"  were 
added.  Undoubtedly,  however,  when  a  man  had  no  profession  or  occu- 
pation, and  his  residence  at  his  present  place  of  abode  had  been  very 
short,  to  describe  him  only  by  a  present  place  of  residence,  gave  a  very 
imperfect  designation.  If  it  could  be  shown  that  a  party  had  purposely 
obtained  this  description  to  enable  him  to  carry  through  his  sequestration, 
that  might  be  very  material  on  the  question  of  fraud.  They  were  now 
considering  whether  this  designation  was  so  bad  as  to  be  a  ^ndamental 
nullity,  so  as  to  have  forced  the  Lord  Ordinary,  when  granting  the 
sequestration,  to  have  refused  the  petition  as  radically  null.  It  was  very 
important  to  distinguish  between  what  may  be  necessary  in  the  way  of 
publication,  and  what  may  be  necessary  to  make  this  process  of  sequestra- 
tion a  good  process  in  this  Court.  As  to  the  other  ground  of  objection,  it 
was  not  necessary  to  say  more  than  that  the  allegations  in  articles  four 
and  five  were  totally  insufficient  to  support  a  case  of  fraud. 

The  Castle-Douglas  and  Dumfries  Railwat  Co.  v.  Lee,  Son, 

AND  Freeman. — Nov,  25. 

Interdict  to  prevent  obstruction  in  opening  the  Line, 

The  complainers,  who  are  desirous  to  open  their  line  for  traffic,  are 
opposed  by  the  contractors,  Lee,  Son  &  Freeman,  who  maintain  their 
right  to  prevent  this  till  the  works  are  taken  off  their  hands,  and  a  cer- 
tificate of  completion  granted  by  the  arbiter  named  in  the  contracts.  The 
Board  of  Trade  had  granted  a  certificate  to  the  effect  that  the  line  might 
be  opened.  The  arbiter  has  pronounced  an  interlocutor  to  the  same 
efiect,  and  appointing  the  contractors  to  execute  the  remaining  opera- 
tions in  such  a  manner  as  not  to  interfere  with  the  traffic  on  the  line. 
The  Lord  Ordinary  (Jerviswoode)  granted  interdict  to  prohibit  the 
contractors  from  stopping  or  hindering  their  traffic ;  and  the  Court  ad- 
hered. 

Susp.,  XhiiE  V.  LuMSDEN  ct  cU,  (Liquidators  of  the  Western 

Bane). — Nov,  25. 

The  complainer,  Mrs  Urie,  having  succeeded  to  twenty  Western  Bank 
shares  on  the  death  of  her  husband,  was  registered  as  a  partner  of  the 
company  in  September  1853.  Her  son  being  appointed  by  the  Bank 
their  agent  at  Eolmamock,  she  was  called  upon  to  transfer  her  twenty 
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shares  to  the  Bank  in  securitj  for  his  intromissions.  The  transfer,  of 
course,  was  absolute ;  but  there  was  a  back  letter  acknowledging  that  the 
Bank  held  the  shares  in  trust  for  her.  Mr  Urie  resigned  the  agency  in 
October  1855  ;  but  the  shares  were  not  retransferred  to  his  mother  till 
August  1857,  two  months  before  the  Bank  stopped  payment  On  the  14th 
December  1858,  the  liquidators  obtained  in  the  First  Division  a  summary 
decree  against  certain  contributories,  on  which  decree  the  liquidators 
have  now  charged  Mrs  Urie  for  payment  of  a  call  of  L.2000.  She  raised 
suspension  of  the  charge  on  the  ground  that  the  Bank,  by  delay  in  re- 
transferring  the  shares  to  her,  occasioned  loss  to  her,  as  she  could  have 
sold  the  shares  at  a  higher  value;  and  that  she  was  induced  to  accept  the 
retransfer  by  means  of  fraudulent  representations,  or  at  least  fraudulent 
concealment  of  material  facts.  The  Court  refused  the  note,  holding  that 
as  the  shares  had  been  merely  in  the  hands  of  the  company  as  a  security, 
and  the  transfer  to  Mrs  Urie  was  merely  a  reassignment  to  the  owner, 
the  plea  of  fraud,  as  leading  to  the  acquisition  of  the  property  (dans 
locum  cofUrcu:ttii)j  was  untenable.  Even  if  there  had  been  unreasonable 
delay,  it  would  only  give  a  claim  for  damages,  which,  not  being  a  liquid 
claim,  could  not  be  set  off,  in  terms  of  the  Joint  Stock  Companies  Act, 
sec.  17,  against  a  call  regularly  made  in  virtue  of  that  Act. 

Scott  v.  Nobth  British  Railwat  Co. — Nov.  29. 

Contrac^-^Eqniration, 

In  1854  the  North  British  Bail  way  Company  offered  the  advantage  of 
season  tickets  to  parties  living  farther  than  eight  miles  from  Edinburgh 
who  have  to  travel  to  town  on  their  daily  business  avocations.  The 
pursuer  obtained  a  ticket  of  this  nature.  It  seems  that  in  winter  the  Com- 
pany have  not  only  diminished  the  number  of  their  trains  on  the  North 
Berwick  branch,  but  have  given  up  using  steam  on  it,  and  only  use  the 
old  modes  of  traction.  The  pursuer  complained  that  while  he  erected  a 
house  at  North  Berwick  on  the  faith  of  the  contract,  the  delay  occasioned 
by  the  absence  of  locomotive  power  amounts  to  a  breach  of  contract.  The 
Court  held  the  action  to  be  irrelevant,  in  respect  it  appeared  that  the 
conditions  of  the  contract  as  to  residence,  etc.,  had  not  been  complied 
with  by  the  pursuer. 

Mr  and  Mrs  Adams  v,  Skae  et  al. — Nov.  30. 

Vesting — Trust-SeUlement — Clause. 

The  late  John  Croom,  residing  in  Dundee,  left  his  property  to  certain 
trustees,  directing  them  (in  certain  events)  '^  to  divide  and  apportion  the 
whole  residue  equally  among  the  said  John  Croom  Wallace,  Esther 
Keith,  Charlotte  Keith,  Mary  Keith,  and  th^  lawful  children  then  pro- 
created of  the  body  of  George  Croonij  and  to  the  survivors  of  them,  share 
and  share  alike,  and  that  per  capita  and  not  per  stirpes.**  He  afterwards 
directed  that  the  shares  provided  to  the  children  of  George  Croom  ^' shall 
be  paid  equally  to  and  among  the  whole  children  of  the  said  George 
Croom,  whether  procreated  at  the  period  of  division,  or  subsequently 
procreated,  and  to  the  survivors  and  survivor  of  them,  on  their  re- 
spectively attaining  the  age  of  twenty-one  years,  or  on  the  death  of 
their  fadiers,  whichever  of  these  events  shall  last  happen.''  Subse- 
quently he  declared  that,  '^  on  the  eldest  of  the  said  residuary  legatee  at- 
taining the  age  of  twenty-one,  then  the  whole  of  the  said  legacies  before 
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mentioned  shall  rest;  declaring,  nevertheless,  that  in  case  anj  efthe 
children  of  the  said  George  Groom  shall  die  after  the  said  period  o^ 
division,  and  before  the  respective  terms  of  payment,  without  leaving 
lawftil  issne,  then  the  share  vested  in  such  deceaser  shall  be  paid  to  Ihe 
snrviVors  and  surdvor  of  them  equally,  subject  always  to  the  same  pro^ 
visions  and  declarations  applicable  to  their  original  shares."  Ml*  Georgd 
Cnk>m  left  issue,  all  of  whom  survive  except  one,  Mary  Oroom,  who 
died  in  minority,  leaving,  however,  a  will  in  &voar  of  her  sister^ 
Mrs  Adams.  The  question  was,  whether,  under  John  Groom's  settle- 
ment, Mary  Ooom's  share  had  so  vested  in  her  that  she  was  able  to  tesii 
and  thus  to  transfer  the  right  to  Mr  and  Mrs  Adams ;  or  whether  it 
most  &11  to  be  divided  among  her  surviving  brothers  and  sisters?  The 
Gonrt  held  that  Mary  Groom's  share  had  not  vested  io  the  efibct  of 
enabling  her  to  defeat  the  substitution  to  survivors* 

Appealf  Orakt  in  Oramt^s  SsQlTESTBiLTiON^— Das.  h 

Banktvptcy  Appedlr^BtU  Chastiber, 

This  appeal  against  the  dedsion  of  a  Sheriff  affirming  the  deliverance 
of  the  trustee  in  a  sequestration,  was  presented  in  time  of  vacation,  and 
bears  to  have  been  transmitted  to,  and  received  by  the  Bill  Ghamber 
clerk  on  the  20th  September  last.  Appearance  was  entered  for  the  trus- 
tee on  the  7th  October  following,  but  the  appeal  was  not  ptesehted  or 
enrolled  before  the  Lord  Ordinary  until  the  18th  November,  during  the 
ntting  of  the  Court  The  Lord  Ordinary,  entertaining  doubts  as  to  his 
powers  to  deal  with  the  appeal  after  the  sitting  of  the  Courts  and  con- 
ceiving the  point  to  be  one  of  pradtical  importance,  reported  the  case  to 
the  Judges  of  the  Second  Division.  The  Loi^  Justice  Clerk : — ^The  statute 
provides  that  ''  a  note  of  appeal  be  lodged  with,  and  marked  by  the 
Sheriff-Clerk  within  eight  days  from  the  date  of  such  deliverance,  failing 
which  the  same  shall  be  final ;  and  such  note,  together  with  the  process, 
shall  be  forthwith  transmitted  by  the  Sheriff-Glerk  to  the  clerk  of  the  Bill 
Chamber."  The  manner  of  bringing  u|>  the  appeal  is  therefore  by  tnms- 
nussion  by  the  Bill  Chamber  clerk  dong  with  the  process.  It  is  then  in 
the  Bill  Chamber,  and  the  Judge  is  the  Liner  House  during  session  and 
the  Lord  Ordinary  on  the  Bills  during  vacation.  The  policy  of  this  rule 
is  evident  The  statute  intended  the  process  to  be  as  summary  as  pos- 
sible ;  so,  to  save  delay  and  a  double  appeal,  the  process  goes  at  once  to 
the  Inner  House  during  session.  We  therefore  carry  out,  not  only  the 
words,  but  the  spirit,  of  the  Act  in  holding  that  the  Inner  House  is  the 
proper  and  only  Court  in  time  of  session. 

CouPEB  et  oL  V.  BiTBK  et  aL — Dec,  2. 

Society — Chapd  Trust — Minority. 

This  action  arose  in  consequence  of  a  division  which  took  place  in 
1852,  in  the  denomination  known  as  the  ^'  United  Original  Seceders,*' 
and  it  relates  to  the  chapel  property  of  the  Associate  Congregation,  er 
Congregation  of  Original  Seceders  in  Thurso.  In  the  year  1852  a 
motion  for  onion  with  the  Free  Church  was  carried  in  the  Synod  of 
Original  United  Seceders  (the  governing  bodv  of  the  denominataen)^  \xf 
A  majority  of  1-^32  voting  lor  the  union,  and  81  voting  against  it,  and 
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protesting  and  refosing  to  unite.  The  minority  of  the  Synod  continued 
to  exist  under  their  original  name,  as  United  Original  Seceders,  and  the 
minority  of  the  congregation  at  Thurso  still  retain  the  name  of  the  Origi- 
nal Secession  Congregation  of  Thurso.  The  majority  of  the  congrega- 
tion retained  possession  of  the  chapel  and  other  property,  and  action  was 
brought  by  the  minority  to  establish  their  right  to  these  subjects.  Lord 
Wood,^-deliyering  the  opinion  of  the  Court,  stated,  that  cJthough  this 
was  purely  a  question  of  civil  patrimonial  right,  it  was  necessary  to 
consider  certain  religious  and  ecclesiastical  doctrines  and  forms.  The 
Court  took  cognizance  of  these  doctrines  and  forms  as  matters  of  &ct, 
without  expressing  any  opinion  regarding  them.  The  property  stood  on 
a  feudal  tide,  vesting  the  right  exclusively  in  the  congregation,  not  in 
the  Synod.  The  decision  of  the  Synod  could  not  therefore  affect  the 
rights  of  the  congregation,  which  must  be  determined  by  the  answer  to 
the  question.  Which  portion  of  the  congregation  adhere  to  the  ori^nal 
constitution  of  the  society?  There  could  be  no  question  that  the  pur- 
suers had  adhered  stricUy  to  their  original  principles.  The  defenders, 
on  the  other  hand,  had  united  with  the  Free  Church,  which  differed  in 
some  fundamental  and  material  points.  These  were— (1)  the  perpetual 
and  binding  obligation  of  the  covenants,  which  the  Secession  held  and 
the  Free  Church  did  not  hold ;  (2)  the  Divine  right  of  presbytery,  which 
the  Secession  held  and  the  Free  Church  did  not  hold;  (3)  the  total 
opposition  of  the  views  held  by  the  Free  Church  and  the  Secession  with 
regard  to  the  Revolution  settlement  and  the  Treaty  of  Union.  On  these 
grounds  judgment  must  be  given  in  favour  of  the  pursuers. 

Douglas  v.  Momteath's  Trustees. — Dec.  7. 

Judicial  Factor — Trust, 

In  this  case,  the  Court  last  session  had  determined  that  the  trust- 
estates  of  Archibald  Monteath  and  James  Monteath  must  be  kept  dis- 
tinct, and  it  was  thought  necessary  that  a  judicial  factor  should  now  be 
appointed  on  Archibsdd's  estate.  The  Lord  Justice-Clerk  said  it  was 
unnecessary  to  consider  the  question  whether  or  not  it  was  possible  to 
do  without  a  judicial  factor;  but  to  appoint  one  was  clearly  the  course 
most  expedient  for  the  interest  of  both  parties.  The  trust-funds  could 
not  be  conveyed  under  the  petition,  except  by  one  who  had  a  proper  title 
of  administration.  It  was  an  unrepresented  trust-estate,  in  so  far  as  the 
title  to  administer  was  concerned. 

Bbtce  v.  Chalmers. — Dec,  14. 

Contingency — Judicature  Actj  sec,  9. 

The  decree  in  a  suspension,  although  final,  was  never  extracted,  and 
the  suspender  has  since  lodged  a  minute  of  reference  to  the  respondent's 
oath.  In  this  state  of  matters  the  respondent  caused  a  second  charge  to 
be  given  on  the  same  diligence.  A  second  suspension  having  been  pre- 
sented, the  Lord  Ordinary  (Mackenzie)  passed  the  note  on  the  ground 
that  "  it  is  incompetent  for  the  charger  to  give  a  new  charge  on  the 
original  diligence  before  the  decree  in  the  process  of  suspension  is  ex- 
tracted." When  the  case  appeared  in  the  printed  roll,  the  respondent 
lodged  a  minute  abandoning  the  charge.  The  suspender  then  moved  the 
Lord  Ordinary  to  find  him  entitled  to  expenses  in  that  suspension.  This 
motion  was  met  by  a  counter-motion,  that  the  process  should  be  remitted 
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to  Lord  Ardmillan  ch  contmgentiam  of  the  first  suspension,  in  terms  of  the 
9Ui  section  of  the  48  Greo.  III.,  cap.  151,  which  provides,  ''  that  where 
anj  action,  etc.,  has  been  brought  before  one  of  the  said  Divisions  or  the 
Lord  Ordinary  thereof  the  other  Division  or  the  Lords  Ordinary  thereof 
shall  remit  any  action,  etc.,  subsequently  brought  before  them  relating  to 
the  same  subject,  matter,  or  thing,  or  having  a  connection  or  contingency 
therewith,  to  the  consideration  of  the  Division  or  Lord  Ordinary  before 
whom  the  first  action,  etc.,  had  been  previously  brought."  The  Lord 
Jostice-Clerk : — ^The  peculiarity  in  the  present  case  was,  that  the  original 
action  before  Lord  Ardmillan  had  been  exhausted  by  a  judgment  on  the 
merits,  including  expenses,  while  the  action  brought  before  Lord  Mac* 
kenzie  to  try  the  competency  of  the  charge  was  disposed  of,  except  with 
reference  to  expenses.  Both  causes  were  thus  in  substance  at  an  end. 
In  that  before  Lord  Ardmillan,  although  there  had  been  a  judgment  on 
the  merits  and  on  the  question  of  expenses,  which  had  become  final,  it 
was  still  competent  to  make  a  reference  to  oath,  and  a  minute  making 
such  reference  had  been  lodged.  Judgment  could  be  pronounced  on  that 
reference,  and  the  cause  was  therefore  in  Court.  The  cause  before  Lord 
Mackenzie  was  also  a  depending  process,  the  question  of  expenses  still 
remaining  to  be  settled.  It  might,  however,  have  been  a  delicate  ques- 
tion whether,  if  Lord  Mackenzie  had  pronounced  a  judgment  on  the 
merits,  the  cause  could  have  been  remitted  to  another  Lord  Ordinary  to 
decide  the  question  of  expenses. 

Cochrane  v.  Smith. — Dec.  16. 

Prescription — Property — Church. 

This  wafl  a  declarator  of  right  by  the  minister  of  the  first  charge  of 
Cupar  to  a  piece  of  ground  as  part  of  his  benefice.  The  ground  was 
possessed  for  more  than  thirteen  years  previous  to  1824,  by  his  prede- 
cessors in  office,  and  he  founds  his  claim  to  it  on  the  decennalis  et  trieiv- 
nalis  posaessio.  The  defender  is  at  present  in  possession,  and  has  been  so 
during  most  of  the  time  that  has  elapsed  since  1824.  The  Court 
assoilned  the  defender,  holding  that  there  was  neither  real  nor  constructive 
possession  on  the  part  of  the  pursuer.  Actual  possession  having  been 
abandoned  since  1824,  he  could  not  found  on  the  thirteen  years'  pos- 
session prior  to  that  date,  for  the  purpose  of  depriving  the  present  pos- 
sessor of  his  possession,  or  requiring  him  to  produce  a  valid  title  in  sup- 
port of  it. 


OUTER  HOUSE. 

November  26.— LORD  KINLOCH. 

Smith  v.  Hewetson. 

DefimU. — The  defender  stated  that  the  pursuer  had  failed  to  comply 
with  an  order  pronounced  in  June  last,  to  print  the  record.  The  Lord 
Ordinary  observed,  that  it  was  competent  to  decern  against  the  pursuer 
for  de&ult,  in  the  event  of  his  continued  refusal  to  obtemper  the  order, 
and  of  new  ordained  him  to  print  "  with  certification." 

Beattie  v.  Matheb. 
Record. — ^Where  a  defender's  revised  condescendence  had  been  enlarged 
firom  twelve  to  twenty-eight  articles,  the  Lord  Ordinary  observed,  that 
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tbia  was  eontrnry  to  the  spirit  of  the  statutory  provisions.  He  should 
allow  the  pursuer  time  to  coasi^er  whether  he  would  require  a  second 
perisal*  If  such  were  necessary,  it  must  be  at  the  expense  of  the  other 
party. 

November  29.— LORD  JERVISWOODE, 

Ex  parte  Wilson. 

Juriadiation, — ^This  was  a  petititm  for  authority  to  dispense  with  the 
eitattOQ  of  next  of  kin ;  and  it  was  argued  that,  as  the  summons  bad 
not  thus  been  served,  the  petition  was  not  ^^  incident  to  a  depending 
action,''  and  was  therefore  competently  brought  before  the  liOtA  Ordi- 
nary. The  Lord  Ordinary  observed,  that  the  Court  was  not  disposed  to 
attach  much  weight  to  the  general  descriptive  words  above  quoted ;  and 
that  the  rule  was,  that  all  petitions  except  those  specially  enumerated  in 
the  4th  section  of  the  Act  (20  db  21  Vict,  cap.  56)  must  be  enrolled  in  the 
Inner  House.    Petition  withdrawn. 

December  1.— LORD  JERVISWOODE. 

DouGiJLfl  tx.  Douglas. 

liafermi  Pa^nicn<.-~On  a  motion  for  payment  of  L.1000  to  General 
Douglas,  a  claimant  in  this  estate— oljected  by  the  trustees,  that  the  claim- 
ant had  already  received  L.  12,000,  besides  entering  into  the  possesion 
of  heritable  estate  under  the  trust ;  and  that  it  was  doubtfiil,  in  one  view 
of  the  settlement,  whether  any  balance  remained  due.  The  trustees  were 
at  least  entitled  to  withhold  payment  until  the  accounts  had  been  adjusted. 
His  Lordship  said  they  might  renew  the  motion,  after  the  accounts  had 
beena^usted. 

Deeember  2.— LORD  JERVISWOODE. 

Ex  parte  Fbasbb. 

infmiafMm.-— The  petition  prayed  for  intimation  to  the  known  agents 
of  certain  parties,  resident  abroad,  who  were  claimants  in  a  relative  pro- 
cess of  multiplepoinding.  Observed — ^That  the  responsibility  of  resort- 
ing to  intimation  in  this  way,  instead  of  edictal  citation,  must  rest  w  ih 
the  petitioner.  If  the  agents  of  the  parties  were  willing  to  accept  service, 
that  would  probably  remove  the  difficulty. 

December  6.— LORD  ARDMILLAN. 
MTT.T.ATt  V.  Cook. 

Amendment  of  Libel, — ^This  was  an  action  of  declarator  and  molestation, 
in  which  the  pursuer  sought  to  have  it  declared  that  he  had  the  sole 
right  of  property  in  the  lands  of  Wester  Sheardale  and  others  in  Clack- 
mannanshire free  from  any  right  of  way,  etc.,  over  and  upon  the  said 
fande.  I^ft&r  defences  had  been  lodged,  the  pursuer  moved  for  leave  to 
amend  the  libel  by  inserting  words  of  limitation  after  the  word  '*  lands," 
viz.,  ^  Whether  running  in  a  direction  fh)m  east  to  west,  or  other  direc- 
tion, through  the  low  lands  of  Wester  8heardale  near  Mollockfoot.* 
Lord  Ardmillan  held  that  this  was  substantially  a  restriction  of  the  con- 
clusions of  the  summons,  and  not  an  '*  amendment ;"  and  therefore 
fdlowed  the  pursuer  to  lodge  a  minute  of  restriction  in  similar  ternis  to 
the  prppfljsed  amendment,  reserving  the  question  of  expenses. 


THE  COUBX  OF  SSSSION.  45 

December  8.— LOBD  JERVI8W00DE. 

Bannermans  v.  Innes. 
Baknermans  v.  Mitchell. 

DQigenct, — The  pursuers  are  claimants  of  the  large  succession,  herit- 
able and  moveable,  left  by  the  late  Miss  Jane  Innes  of  Stow,  alleged  to 
be  worth  about  L.2,000,000  sterling. 

The  case  was  now  heard  upon  a  motion  of  the  pursuers  for  leave  to 
search  the  churchyard  of  Belhelvie,  in  Aberdeenshire,  for  a  certain  tomb- 
stone, which  the  pursuers  say  stood  in  that  churchyard  till  about  twenty 
years  ago,  when  it  disappeared,  and  which,  they  say,  they  have  recenly, 
learnt  was  buried  and  hid  somewhere  in  the  churchyard.  This  tomb- 
stone is  alleged  to  have  recorded  the  deaths  of  one  Thomas  Simpson, 
who  resided  at  Darrahill,  and  his  wife,  Jean  Adams.  The  pursuers 
allege  that  they  have  ground  for  suspecting  that  the  defenders  are  de* 
aoended,  not  from  the  ^omas  Simpson,  Darrahill,  who  married  an  Innes, 
but  from  a  cotemporary  of  the  same  name,  whose  tombstone  is  sought  to 
be  recovered.  It  appeared  from  the  statements  at  the  bar,  that  for  some 
months  past,  each  party  had  three  persons  watching  the  churchyard  day 
and  night,  lest  the  other  party  should  do  anything  in  the  churchyard  to 
alter  its  existing  condition.  The  Lord  Ordinaiy  said  that  he  would  not 
himself  dispose  of  a  matter  so  novel  and  important  in  its  character,  but 
would  report  it  to  the  Court ;  and  asked  Mr  Black  to  consider  whether 
the  pursuers  would  not  make  their  motion  in  more  favourable  circum- 
stances if  they  first  got  issues  adjusted.    Motion  delayed  accordingly. 

December  18.— LORD  NEAVES. 

MoirrGOMERY  r.  Watson. 

Decree  in  Absence. — ^This  was  a  process  of  suspension  and  interdict,  to 
prohibit  the  public  from  fishing  in  Loch  Leven.  A  considerable  num- 
ber of  persons  resident  in  the  vicinity  were  called  as  defenders.  A 
motion,  to  have  the  interdict  made  perpetual  against  three  parties  who 
did  not  appear,  was  opposed  by  the  other  defenders,  on  the  ground  that 
it  might  be  prejudicial  to  the  alleged  public  right.  Lord  Neaves  held, 
that  as  there  were  no  declaratory  conclusions,  the  decree  sought  oould 
have  no  efiect  except  as  regards  the  interests  of  the  absent  defenders, 
and  granted  interdict  as  craved. 

December  15.— LORD  ARDMILLAN. 


V, 


Evidence-^PrmUge. — ^In  an  action  of  divorce,  held,  on  appeal  from  the 
Sheriff  Commissary,  that  it  might  be  the  duty  of  the  ju^ge  to  wain  a 
witness  that  she  was  not  bound  to  answer  the  question,  Whether  she  had 
passed  the  night  with  the  defender.  It  was  necessary,  however,  that  his 
Lordship  should  put  the  preliminary  question.  Whether  she  knew  the 
defender  was  a  married  man;  because,  if  she  were  not  aware  of  his  status, 
the  adultery,  as  an  indictable  offence,  had  not  been  committed  by  the 
witness,  and  she  was  not  entitled  to  protection.  In  any  view,  the  ex- 
amination might  be  carried  up  to  a  point  which  would  enable  a  legal 
infc^rence  to  be  drawn  as  to  the  conduct  of  the  defender.  The  question 
was  raised  on  an  ol^ection  by  the  defender's  counseL 
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Decmber  17.— LORD  EINLOCH. 

Mn.T.AR  V.  MUBBAY. 

Record — JuHsdictum, — ThiB  was  a  process  of  division  of  commonty. 
Lord  Handyside  had  ordered  condescendences  to  be  lodged  hj  the 
parties  interested ;  and  papers  had  been  lodged,  bnt  the  record  was  not 
closed.  It  was  now  objected,  that  the  procedure  was  irregular,  as  the 
Court  of  Session  had  no  power  to  make  up  a  record  in  actions  of  this 
nature.  His  Lordship,  after  advising  the  case,  found  that  it  was  neces- 
saiy  to  remit  to  the  Sheriff  of  the  bounds  to  make  up  a  record,  and  re- 
mitted accordingly. 

December  20.— LORD  JERVISWOODB. 

PeL  Joel  fob  begaix  of  Gill's  Sequestration. 

Li  this  case  the  petitioner's  mandatories  recently  lodged  a  minute 
withdrawing  as  mandatories ;  and  to-day  the  Lord  Ordinaiy  pronounced 
an  interlocutor,  holding  them  as  having  withdrawn.  The  case,  we 
understand,  is  about  to  be  carried  by  appeal  to  the  House  of  Lords. 

Dawson's  Trustees  v.  Colonel  and  Mrs  Maclean. 

JwrisdMon — Foreign. — This  is  a  branch  of  the  case  relating  to  the 
Carron  Company,  in  which  the  complainers  and  respondents  were  both 
partners.  In  1839  the  respondents  sold  to  Mr  Joseph  Dawson  ten 
shares  of  the  company's  stock.  In  February  of  the  present  year  the 
respondents  filed  a  bill  of  complaint  in  the  Court  of  Chancery  against 
the  complainers  as  trustees  and  executors  of  Joseph  Dawson,  praying  to 
have  the  sale  set  aside.  Two  of  the  complainers,  William  and  Thomas 
Dawson,  refused  to  become  parties  to  the  Chancery  suit;  and  ultimately 
the  present  respondents  had  to  apply  to  the  Court  of  Chancery  to  get  an 
executor  nominated  to  Joseph  Dawson.  The  complainers,  W.  and  T. 
Dawson,  in  name  of  Dawson's  trustees,  have  also  raised  in  the  Court  of 
Session  a  process  of  multiplepoinding  and  exoneration,  calling,  among 
others,  the  respondents  and  all  the  other  persons  from  whom  it  was 
alleged  that  Joseph  Dawson  had  bought  shares  firaudulently.  The  re- 
spondents and  others  have  raised  in  the  Court  of  Session  actions  of  reduc- 
tion of  the  sales  of  shares,  which  have  abready  attracted  some  notoriety. 
In  these  circumstances,  Dawson's  trustees  raised  a  process  of  suspension 
and  interdict  to  have  the  respondents  interdicted  from  prosecuting  the 
proceedings  in  the  Court  of  Chancery,  on  the  ground  that  the  Courts  in 
Scotland  are  the  only  competent  tribunals  for  determining  the  questions 
raised  as  to  the  estate  of  Joseph  Dawson ;  and  in  respect  that  the  respon- 
dents have  themselves  raised  an  action  in  Scotland.  The  respondents, 
on  the  other  hand,  maintain  that  they  are  resident  and  domiciled  in  Eng- 
land, and  are  not  subject  to  the  Scotch  Courts ;  that  as  the  acts  sought 
to  be  interdicted  are  to  be  performed  beyond  the  jurisdiction  of  the  pre- 
sent Court,  an  interdict  could  not  be  enforced.  The  Lord  Ordinary  on 
the  Bills  passed  the  note,  but  refused  the  interdict. 

Decmber  8-21.— LORD  KINLOCH. 

Pearson  v.  Western  Bank  Directors. 

Inolis  v.  Idem. 

Biei  novUer — Sist, — ^In  these  actions  the  defenders  have  given  in  a  con- 
descendence of  res  notnter^  in  which  they  state  that  since  the  record  was 
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closed,  an  action  has  been  raised  against  them  at  the  instance  of  the  liqui- 
dators. The  grounds  of  the  action  set  forth,  and  the  conclusions  founded 
thereon,  in  the  last-mentioned  action,  they  state,  embrace  the  whole  of  the 
pursuers'  averments  in  the  present  actions,  and  also  substantially  embrace 
the  conclusions  of  the  present  actions.  The  sums  concluded  for  in  the  new 
action,  with  the  assets  in  the  hands  of  the  liquidators,  would  more  than 
replace  all  the  paid-up  capital  and  all  the  paid-up  calls,  and  enable  the 
liquidators  not  only  to  reheve  the  pursuers  of  the  calls  on  their  shares, 
but  also  to  pay  to  them  a  sum  equal  to  the  price,  with  interest,  which 
they  paid  for  dieir  shares.  The  defenders  plead — (1.)  that  the  present 
actions  should  be  dismissed,  in  respect  of  accumulatio  actionum;  or  (2.) 
that,  at  all  events,  they  should  be  sisted  until  the  liquidators'  action  is 
disposed  of.  The  pursuers  oppose  the  sisting,  but  offer,  if  the  defenders 
make  payment  to  them  of  the  sums  concluded  for  in  their  actions,  to 
grant  assignations  in  their  favour  of  all  their  claims.  Counsel  have  been 
heard  at  great  length,  both  in  regard  to  the  proposed  sist  and  on  the 
relevancy ;  and  the  Lord  Ordinary  has  taken  both  cases  to  avizandum. 
We  shall  report  his  interlocutor. 

December  21.— LORD  ARDMILLAN. 

Gillespie  v.  Kussell. 

In  this  celebrated  case,  issues  were  reported  to  the  Inner  House.  The 
pursuer  proposed  issues  (1.)  o^  fraudulent  misrepresentation  and  con- 
cealment ;  and  (2.)  of  fraudulent  misrepresentation  alone.  The  defenders 
objected  to  the  firist  issue  altogether,  and  desired  to  introduce  a  specific 
statement  of  &cts  into  the  second. 

December  22 LORD  JERVISWOODE. 

Stedward  V,  Mollison. 

Value  of  Actum, — ^An  advocation  ob  conikigentiam,  where  the  sum  in  the 
original  summons,  although  a  multiplepoinding,  was  under  L.25,  held 
incompetent,  in  respect  of  §  22  of  the  Sheriff  Court  Act,  16  &  17  Yict., 
cap.  80 ;  and  action  dismissed,  with  expenses. 
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Adv.-Gen.  v.  Simon  Fraser. 

Forgery —  Uttering, 

Simon  Fraser,  a  sheriff-officer  in  Linlithgowshire,  was  indicted— (1 .) 
with  the  forgery  and  uttering  of  the  subscription  of  a  witness  to  an 
execution  of  citation ;  (2.)  the  forgery  and  uttering  as  genuine  of  a  false, 
fabricated,  and  forged  execution.  The  facts  averred  were,  that  he  had 
forged  the  signature  of  a  certain  James  Donaldson  to  a  citation,  as  wit- 
ness to  the  service,  and  delivered  it  as  genuine  ;  and  that,  having  pro- 
cured the  signature  of  one  John  Forrest  to  a  blank  piece  of  paper,  he 
inserted  above  it  an  execution  of  citation.  Objections  were  ta^en  to 
both  charges  as  laid  in  the  indictment.  The  Court  had  no  difficulty  in 
repeUing  the  first  objection ;  but  on  the  second  charge,  they,  by  a  majority, 
found  the  libel  not  relevant.  The  Lord  Justice-General  concurred  with 
the  majority : — Assuming  that  the  signatures  to  the  execution  were 
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genuine,  was  the  offence  averred  here  a  forgerj  in  the  sense  in  which 
that  nomen  juris  was  used  in  the  Court  of  Justice?  Forgery  was  ori^- 
tially  tried  in  the  Civil  Court,  and  in  capital  cases  transferred  to  Uie 
Court  of  Justiciary ;  only  in  the  middle  of  last  century  had  a  privative 
jurisdiction  on  forgery  been  given  to  the  Court  of  Justiciary.  His  Lord« 
ship  had  examined  all  the  cases  from  1500  downwards,  and  could  not 
find  a  single  case  to  support  this  charge  of  forgery.  The  distinction 
drawn  by  Hume  was  broad  and  clear.  If  a  messenger  returned  a  genuine 
execution  containing  false  statements,  it  was  still  a  genuine  writ  of  the 
parties  who  made  it.  It  was  a  different  case  from  that  where  what  waft 
inserted  above  was  not  what  was  intended.  The  case  of  a  fidse  attesta- 
tion by  notaries  was  made  forgery  by  statute.  Lord  Ivory — was  of  a  dif- 
ferent opinion,  holding  that  the  offence  was  relevantly  libelled  as  forgeiy. 
In  the  analogous  case  of  notaries  subscribing  for  a  party  who  eould  not 
write,  falsehood  by  them  was  foi^ery,  although  their  signatures  were 
genuine.  This  was  a  fabricated  execution,  representing  that  an  ctettm 
iegitmus  had  taken  place,  which  had  not  taken  place ;  and  the  docmment, 
as  an  actus  legitmusy  affected  the  property  of  individuals.  Lord  Deas 
concurred  with  Lord  Ivoiy.  The  other  judges  concnnred  in  the  deciaon 
of  the  Court 

Baul  op  KiNNOtnx  v.  Todd.— Z>ec.  15. 

Game  Laws — Treq)as8. 

Lord  Kinnoull  presented,  on  the  5th  September  last,  to  the  Justices  of 
the  Peace  in  Perthshire,  a  complaint  founded  on  the  1st  section  of  2  db  3 
William  lY.,  cap.  68  (Day  Poaching  Act),  against  David  Todd,  a  tenant 
of  his  own,  for  trespassing  in  pursuit  of  game  without  his  leave,  on  the 
farm  of  which  Todd  was  the  occupant  The  defender  objected,  that  he 
being  tenant  of  the  lands  in  question,  there  could  be  no  trespass  under 
the  Act ;  and  the  Justices  sustained  his  objection.  Lord  Kinnoull  advo- 
cated the  case.  The  Lord  Justice-General  delivered  the  judgment  of  the 
whole  Court : — It  did  not  appear  whether  it  was  set  forth  in  the  com- 
plaint that  Todd  was  at  the  time  on  the  lands  of  which  he  was  tenant ; 
but  the  objection  was  taken  on  that  footing,  and  the  fact  of  his  being  the 
tenant  of  the  lands  on  which  the  alleged  trespass  was  committed  was  not 
disputed.  In  the  case  of  Smellie,  1  June  1844,  the  question  was  raised 
as  to  the  application  of  the  statute  to  tenants  of  the  lands  on  which  tree- 
pass  was  alleged  to  have  been  committed.  The  judgment  then  pro- 
nounced by  a  full  bench  was  against  the  application  of  the  statute  to 
such  a  case ;  and  though  there  was  a  difierence  of  opinion,  still  that  was 
a  deliberate  judgment  of  the  whole  Court.  They  were  now  aaked  to 
pronounce  a  different  judgment,  based  on  the  arguments  submitted  to 
them,  and  on  the  course  taken  by  the  Court  in  certain  subsequ^it  eases. 
One  of  these  was  that  of  Uie  Earl  of  Sdkirk,  14  Deo.  1850,  where  it 
was  found  that  the  statute  was  applicable  to  the  ease  of  the  &isn*«ewiuit 
of  liie  tenant ;  and  it  was  contended  that  While  the  Court  in  that  case 
found  that  the  servant  of  a  tenant  might  be  a  trespasser,  the  doctrine 
laid  down  would  extend  to  a  tenant  himself.  Looking  at  the  ease  of 
Selkirk,  it  did  not  appear  that  the  farm-servaaat  of  a  tenant  of  the  lands 
must  neoessttrihf  be  a  trespasser,  but  only  that  he  might  be  a  trespasser. 
It  could  not  be  known  wiiat  would  have  been  the  ukimoie  jwigaeni 
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of  the  Court  if  the  servant  had  entered  upon  the  lands  in  the  execution 
of  the  agricaltural  purposes  of  his  master.  The  ease  of  Smeaton,  to 
which  reference  had  also  been  made,  was  not  under  this  statute,  but 
onder  that  of  George  IV.,  the  objects  of  which  were  of  an  entirely 
different  nature.  Neither  of  these  decisions  derogated  at  all  from  the 
judgment  in  the  case  of  Smellie,  the  authority  of  which  was  indeed 
recognised.  Very  strong  arguments,  indeed,  would  be  needed  to  justify 
the  Court  in  going  back  on  a  judgment  which  their  predecessors  had  so 
deliberately  pronounced.  It  would  be  a  bad  precedent  to  overturn  such 
a  dedflion  on  light  grounds.  The  Court  therefore  were  of  opinion,  that 
the  present  bill  of  advocation  should  be  refused. 


Jpeal  in  %  ^r%  ConncU* 

Bell  v.  OBAEAMy  falsely  calling  herself  Bejll,^ 

Scotch  Marriage — Foreign — Evidence  of  Consent, 

(Qth  December  1859.) 

The  appellant,  John  Bell,  was  a  gentleman  resident  at  Appleby,  in  West- 
moreland) and  had  for  many  years  held  the  office  of  clerk  of  the  peace  for  the 
county  of  Westmoreland.  The  respondent  was  a  person  in  an  inferior  station  of 
life,  and  resided  with  her  brother,  who  was  a  shoemaker.  It  appeared  that  on 
or  about  the  1st  of  November  1843,  when  the  appellant  was  forty-three  years 
of  age  and  the  respondent  was  only  nineteen,  an  illicit  connection  was  com- 
menced between  them.  On  the  occasion  of  her  second  pregnancy,  in  1847, 
certain  communications  passed  between  Mr  Bell  and  the  brother  of  the  re- 
spondent. The  result  of  such  commauications  appears  to  have  been  an  arrange- 
nient  that  Mr  Bell  should  go  through  the  ceremony  of  marriage  with  the 
respondent.  In  pursuance  of  this  arrangement,  Mr  Bell,  on  the  13th  June 
1847,  proceeded  with  the  respondent  and  her  brother  by  train  to  Gretna.  On 
arrinng  at  the  Gretna  station,  which  is  on  the  English  side,  they  walked  across 
the  border  to  the  toll-house  on  the  Scotch  side,  where  marriages  were  commonly 
performed  ;  and,  in  the  presence  of  John  Murray^  the  keeper  of  the  house,  who 
was  there,  they  went  through  the  usi^al  ceremony  of  declaring  themselves  to 
be  man  and  wife,  received  the  usual  certificate,  and  signed  an  entry  in  the 
register  in  the  following  terms  : — 

^' Annan,  Parish  of  Annan,  18th  November  1843. 

**  We,  John  Bell,  residing  in  the  pariah  of  Bongate,  in  the  county  of  West- 
moreland, and  Elizabeth  Bell,  residing  in  the  parish  of  Appleby,  in  the  county 
of  Westmoreland,  do  hereby  acknowledge  ourselves  to  be  married  persons  from 
the  Isl  of  November  1843 ;  in  testimony  whereof,  we  have  requested  Mary 
Murray  and  David  Murray  to  sign  this  as  witnesses  to  the  genuineness  of  our 
signatures." 

Disputes  having  afterwards  arisen  between  them,  in  December  1853  Mr 
Bell  commenced  proceedings  in  the  Consistory  Gomt  of  Carlisle,  in  order  to 
obtain  a  decree  of  nullity  of  marriage.  The  suit  came  to  a  hearing  in  March 
1858,  when  Mr  Bell,  Elizabeth  Graham,  and  John  Murray,  who  had  performed 
the  ceremony,  were  all  examined  as  to  what  had  taken  place  on  the  13th  of  No- 

*  Before  Lord  Cran worth,  Lord  Kingsdown,  Lord  Chelmsford,  Sir  E.  Ryan, 
and  Sr  Lawienoe  Peel. 

you  J?; — MO,  XXXVII.  januart  1860.  o 
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yember  1847.  According  to  Mr  Bell«  no  marriage  had  ever  taken  place  at  all ; 
the  ceremony  was  a  purely  fictitious  one,  and  was  never  meant  to  have  any 
other  effect  than  that  of  satisfying  the  scruples  of  the  respondent's  brother,  who 
had  threatened  to  turn  the  respondent  out  of  his  house  unless  Mr  Bell  married 
her.  Nothing  was  said  except  by  John  Murray,  who  muttered  something  he 
did  not  understand  ;  all  that  witness  did,  was  to  fill  up  and  sign  the  papers. 
The  respondent  denied  that  her  brother  had  ever  interfered  in  the  matter,  but 
insisted  that  Mr  Bell  had  often  promised  to  marry  her,  and  repeated  his  pro- 
mises when  she  became  pregnant  the  second  time.  Both  she  and  her  brother 
fully  understood,  when  they  went  to  Gretna,  that  they  went  there  for  the  pur- 
pose of  being  lawfully  married,  and  she  had  no  other  object  nor  understanding. 
He  always  spoke  of  the  marriage  as  a  good  one  ;  but  he  subsequently  ofifered 
her  L.30  a  year  if  she  would  go  with  him  to  London  and  do  away  with  it;  and 
said  that  unless  she  did  so  he  would  give  her  no  more  money.  George  Graham, 
the  brother  of  the  respondent,  confirmed  his  sister's  statements. 

John  Murray  deposed  that  he  lived  at  Sack  Toll-bar.  Remembered  perform- 
ing the  ceremony  of  marriage  between  Mr  Bell  and  Elizabeth  Graham,  on  the 
18th  November  1847.  Mr  Bell  had  come  to  him  two  days  previously,  and  had 
inquired  if  a  marriage  could  be  dated  back,  for  he  had  been  married  nearly  four 
years  before  at  Annan,  and  his  wife  was  now  unwilling  to  live  with  him  unless 
she  had  something  to  show  for  her  marriage  ;  tliat  he  had  been  to  Annan  to  find 
the  party  who  had  married  him,  but  could  not,  as  he  was  gone  to  America. 
Witness  replied  that  he  had  no  objection  to  date  the  certificate  back,  but  they 
must  go  through  the  same  ceremony  as  other  people.  On  the  Idth  of  November 
Mr  Bell  came  with  Elizabeth  Graham  to  his  house,  and  was  married  to  her  in 
the  usual  manner.    The  witness  then  described  the  nature  of  the  ceremony. 

Mr  Cook,  advocate,  was  called  on  behalf  of  Mr  Bell,  to  prove  the  law  of  Scot- 
land in  such  matters,  and  deposed  that  if  the  parties  distinctly  acknowledge 
themselves  to  be  husband  and  wife,  or  accept  of  or  take  each  other  as  husband 
and  wife,  and  at  the  same  time  make  a  declaration  to  that  effect,  provided  it  ia 
done  bona  fide  with  the  intention  of  contractinff  marriage,  it  was  sufficient  to 
make  a  marriage.  Such  a  marriage  was  irregular,  but  lawful,  and  was  called 
a  marriage  by  declaration  de  prcesenti.  It  was,  however,  always  competent  for 
the  parties  to  show  that  the  exchange  of  the  declarations  was  not  really  for  the 
purpose  of  constituting  a  marriage,  but  aiio  iniuitUj  for  some  other  purpose ;  and 
if  tliis  could  be  established  to  the  satisfaction  of  the  Court,  then,  notwithstand- 
ing the  formal  declaration,  there  was  no  marriage. 

On  the  24th  day  of  April  1856,  the  Rev.  Charles  James  Butler,  Chancellor  of 
the  Consistory  Court  of  Carlisle,  delivered  an  elaborate  judgment,  and  pro- 
nounced sentence  in  favour  of  the  marriage,  which  sentence  was  duly  confirmed 
by  the  Chancery  Court  of  York.  From  this  Court  Mr  Bell  appealed  to  the 
Privy  Council.  Twiss,  Q.  C,  and  Anderson,  appeared  for  the  appellant,  and 
cited  the  following  cases  : — Daltymple  v.  Dalrymple,  2  Hag.  ;  M^Innes  v. 
Mor€f  2  Paton  ;  Tayhr  v.  KeUo,  Mor.  12,687  ;  APAdatn  y.' Walker,  5  Paton, 
675 ;  M^IiOchian  v.  Dobson,  1  Dow,  188  ;  Jolly  v.  M'Qregor^  3  W.  and  S.  85  ; 
Cutmwffham  v.  Cutminpham,  2  Dow,  502  ;  Stewart  v.  Menzies,  8  CI.  and  Fin. 
300  ;  LocJfyerr.  Sinclair,  8  D.  603 ;  Campbell  y,  Sasson,  2  W.  and  S.  319 ;  Ham- 
Hum  V.  HoinUtm,  9  CI.  and  Fin. ;  Swift  v.  Kdfy,  3  Knapp,  P.C.C.  257. 

Deane,  Q.  C,  and  Neish,  for  the  respondents,  were  not  called  upon. 

Lord  Cranworth  delivered  the  judgment  of  their  lordships.  In  this  case 
we  have  come  to  a  clear  conclusion  on  the  facts,  which  renders  the  discussion 
of  difficult  points  of  law  unnecessary  ;  and  our  decision  will,  therefore,  rest  on 
the  fiicts  alone.  The  following  facts  we  regard  as  established  : — That  Mr  Bell 
did  represent  to  Elizabeth  Graham  that  it  was  his  intention  to  marry  her  ; 
that  such  marriage  did  actually  take  place  by  some  proceeding  across  the 
border ;  that  he  induced  her  to  accompany  him  across  the  border,  and  to  go 
through  the  ceremony  of  marriage,  with  a  view  to  carry  such  intention  into 
effect ;  that  she  did  actually  accompany  him  and  go  through  the  eeiamoiiy  of 
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jnarriagCy  and  that  the  considered  that  a  marriage  had  actually  taken  place  be- 
tween them.    It  ia  uiged  on  the  part  of  Mr  Bell  that,  whatever  Elizabeth 
Graham  might  have  thought  on  the  subject,  he,  Mr  Bell,  had  a  very  different 
object  in  view,  which  was  to  enable  himself  to  obtain  a  certificate  of  a  previoas 
marriage,  which  had,  in  fact,  never  taken  place.    Whether,  if  it  were  the  fact 
that  he  had,  at  the  time  of  the  marriage,  any  such  intention,  the  marriage 
would  be  inv^idated  thereby,  is  a  point  as  to  which  we  do  not  give  any  opi- 
nion, because  it  is  our  clear  opinion  that,  although  he  might  have  had  the  object 
in  view  to  obtain  a  fidse  certificate  of  a  marriage  which  had  never  taken  place, 
yet  he  had  also,  on  that  ISth  of  November  18479  ^  deliberate  intention  of  being 
married  to  Elizabeth  Graham.    It  is  unimportant  to  inquire  into  his  motives  for 
endeavouring  to  obtain  the  prior  certificate ;  but  I  may  observe,  that  it  struck 
tts  ail  that  the  anxiety  he  showed  to  obtain  the  prior  certificate  offered  the 
atrongest  evidence  that  he  intended  a  real  marriage,  because  in  such  case  it  was 
important  for  him  to  prove  to  the  world  that  his  wife  was  a  virtuous  woman. 
Except  for  this  purpose,  I  do  not  see  what  object  he  could  have  had  in  ante- 
dating the  certificate.     What,  then,  is  the  evidence,  and  how  is  it  shown  that 
ipmm  mtUrimonium  was  contracted  ?     There  were  three  witnesses  of  the  fact ; 
and  perhaps  it  might  have  been  more  satisfactory  if  the  wife  and  son  of  Murray, 
who  were  present,  had  been  also  examined  ;  but,  as  it  appears  that  these  parties 
were  in  the  habit  of  witnessing  upwiurds  of  400  marriages  in  the  course  of  the 
year,  it  would  not  have  been  of  much  value.    It  might  be  thought  that  Murray 
would  be  no  better  witness  than  his  wife  or  son  ;  but  such  is  not  the  case,  for 
there  were  peculiar  circumstances  which  called  his  attention  to  this  marriage, 
and  fixed  it  m  his  memory.   There  was  the  attempt  to  induce  him  to  grant  a 
false  certificate,  and  the  statements  as  to  the  previous  marriage,  which  led  him 
to  doubt  whether  any  such  previous  marriage  had  ever  been  actually  solem- 
nized.     According  to  Mr  Bell's  statement,  he  went  two  days  previously  to 
Murray,  to  endeavour  to  obtain  a  certificate  of  the  alleged  former  marriage,  but 
failed  m  so  doing ;  he  afterwards  went  with  Elizabeth  Graham,  with  the  same 
object ;  no  ceremony  whatever  took  place ;  he  took  her  hand  certainly,  but  he 
said  nothing.     Now,  contrast  this  evidence  with  the  evidence  of  the  party 
equally  interested  on  the  other  side,  and  with  the  evidence  of  Murray.     Ac- 
cording to  Mnrrav,  they  joined  hands  before  witnesses  ;  and  Murray  abked  Mr 
Bell  if  he  took  the  woman  to  be  his  lawful  wife,  to  live  together  for  better  or 
for  worse,  so  long  as  they  should  be  spared,  before  God  and  the  two  witnesses 
present;  to  which  Mr  Bell  answered,   "I  do."      He  then  asked  a  similar 
question  of  the  woman,  and  received  a  siniilar  answer.    He  then  said  to  them, 
•*  You  have  acknowledged  yourselves  to  be  man  and  wife,  joined  together 
as  one.    Whom  God  joins  together  let  no  man  put  asunder.     You  have  this 
day  declared  yourselves,  in  the  presence  of  God  and  of  these  two  witnesses, 
to  be  man  and  wife,  according  to  the  laws  of  Scotland."    And  then  he  says 
that  Mr  Bell  put  a  ring  on  her  finger.    It  is  to  be  remarked  that  the  woman 
denied  the  circumstance  of  the  ring,  but  it  is  unimportant,  except  as  a  test 
of  the  accuracy  of  the  witness.    On  these  facts  we  have  come  to  our  con- 
cluuon,  and  none  of  us  have  the  least  doubt  that  the  account  given  by 
Murray  and  Elizabeth  Graham  is  the  correct  one ;  that  the  parties  were  married 
in  the  ordinary  mode  in  which  marriages  are  celebrated  on  the  border ;  and  that 
the  proceeding  was  seriously  understood,  and  intended  by  Mr  Bell,  as  well  as 
by  everybody  else,  to  be  ipsum  matrimonium.    The  evidence  Ib  irresistible  that, 
at  the  time  the  ceremony  took  place,  both  of  the  parties  bona  fide  considered 
that  they  were  contracting  a  valid  marriage.    If  tnis  be  the  case,  the  circum- 
stanoe  of  their  not  cohabiting  together  in  the  ordinary  mode  is  immaterial.  Un- 
qnestionably,  if  there  had  been  a  reasonable  doubt  as  to  the  ipaum  matrimonium, 
it  would  have  been  to  be  taken  into  account;  but  we  do  not  think  it  out- 
we%hs  the  other  circumstances.     What  may  have  been  the  motives  which  ac- 
tuated Mr  Bell  on  this  occasion,  we  cannot  conceive ;  but  it  appears  that  he 
a  person  holding  a  responsible  situation  in  the  county,  under  the  eye  of  the 
and  there  might  be  motives  which  would  make  him  wish  to  marrv 
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and  yet  keep  the  fact  concealed  from  the  public  ;  but  what  these  motiyes  were 
is  immaterial,  if  it  be  the  fact  that  he  did  actually  contract  matrimony  with  the 
respondent.  As  to  this,  we  have  come  to  the  same  conclusion  as  the  Court  be- 
low, and  the  appeal  is  dismissed  with  costs.^ 


f ngliBJi  <lMts, 


Contract. — Penalty — Liquidate  Damages. — ^Parties  bargained  for  the  sale  of 
furniture  according  to  valuation,  and  the  agreement  specified  a  day  on  which 
possession  was  to  be  given,  and  provided  that,  in  the  event  of  either  not  complying 
^'  with  every  particular  set  forth  in  the  agreement,  he  shall  forfeit  and  pay  the 
sum  of  L.50/^  Held  to  be  a  penalty.  Bramwell,  B. — ^According  to  the  authori- 
ties, the  use  of  the  word  "  penalty,"  or  of  the  expression  ^'  liquidated  damages,^' 
in  connection  with  the  stipulated  sum,  is  not  conclusive  as  to  its  character. 
Notwithstanding  the  use  of  the  one  expression  or  the  other,  the  scope  and  nature 
of  the  agreement  is  to  be  looked  at,  with  a  view  to  see  what  was  the  intention 
of  the  parties.  Although  the  agreement  provides  for  the  doing  of  various 
things,  yet,  if  they  are  all  of  them  of  uncertain  value,  or  involve  a  damage  in- 
capable of  pecuniary  estimate,  the  sum  will  be  recoverable  as  lic^uidated  danoages, 
and  not  as  a  penalty.  But  whether  I  regard  this  case  by  the  hght  of  the  autho- 
rities, or  view  it  with  relation  to  the  statute,  I  am  satisfied  that  the  stipulated 
sum  is  a  penalty,  and  consequently  that  the  plaintiff  is  entitled  only  to  recover 
the  actual  damage  he  has  sustained. — (Betts  v.  Burch^  7  W.  R.  546.) 

Sale. — Variance  of  (Quantity. — Sale  of  wheat  in  London,  to  be  shipped  in  the 
Black  Sea  for  England ;  amount  "  about  2000  quarters,  say  from  1800  to  2200, 
at  the  price  of  62s.  per  delivered  quarter  free  on  board  at  Toganrog,  and  in- 
cluding freight,"  etc.  Payment,  cash  in  London  in  exchange  for  ususu  shipping 
documents.  The  shipping  documents  showed  a  quantity  over  1800,  but  the 
quantity  actually  shipped  was  less.  Held^  that  the  buyer  was  relieved,  the 
meaning  of  the  contract  being,  ^^  unless  the  quantity  on  board  come  up  to  1800 
quarters,  I  am  not  bound  to  take  the  cargo." — (Tauvaco  v.  LucaSy  7  W.  R.  568.) 

Evidence. — Pedigree — Hearsay. — Suit  instituted  at  the  beginning  of  the 
century  to  recover  L. 20,000,  taken  possession  of  by  the  Crown  as  the  estate  of 
Brigadier-General  Kayler.  The  claimants  produced  a  large  mass  of  evidence 
to  make  out  their  relationship,  on  which  Kindersley,  Y.C,  remarked,  that 
gradually,  by  decisions  and  statutory  enactments,  there  had  arisen  a  just  dispo- 
sition to  consider  the  rules  for  shutting  out  hearsay  evidence,  which  were  almost 
peculiar  to  this  country,  as  too  strict,  and  modifying  and  relaxing  them.  In 
cases  of  i)edigree,  ex  necessitate  rei,  unless  you  admitted  such  evidence,  except 
in  cases  of  yesterday,  it  was  impossible  to  arrive  at  the  truth,  although  there 
might  be  a  moral  conviction  of  it.  Every  species  was  not  admitted ;  but  living 
witnesses  were  allowed  to  state  that  which  they  had  heard  certain  persons,  now 
deceased,  say  with  respect  to  the  pedigree  of  their  family,  they  being  proved  to  be 
aliunde  members  of  that  family  to  wluch  the  statements  related,  but  tney  must  be 
proved  to  be  relations  by  extrinsic  evidence,  and  this  Court  did  not  require  very- 
strong  evidence  of  their  being  members.  Here  there  was  the  evidence  of  the 
declarations  of  deceased  persons ;  but  it  was  said  that  was  a  matter  of  })edigree 
as  to  some  person's  birth,  death,  marriage,  or  burial,  forming  a  link,  and  it  was 
not  permissible  to  produce  hearsay  evidence  of  these  facts.  His  Honour  thought 
the  evidence  was  not  of  that  description.  In  a  great  number  of  cases  of  pedi- 
groe  the  difficulty,  the  crux  of  the  case,  was  the  identity ;  not  whether  A. 
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married  C  or  died,  but  whether  a  particular  person  was  proved  to  he  the  same 
as  another  person  proved  to  have  existed;  whither  such  person  came  from, 
where  he  resided,  whether  he  had  gone  to  India  or  France ;  and  these  were  very 
important  in  questions  of  identification,  as  to  make  out  that  A.  was  the  son  of 
B.  On  principle,  if  you  once  admitted  this  evidence,  you  ought  also  to  admit 
evidence  on  questions  not  of  pedigree,  unless  the  admission  would  be  dangerous. 
No  doubt  there  might  be  danger  and  mischief  in  admitting  hearsay  evidence ;  at 
the  same  time,  notwithstanding  that  it  was  admitted  to  get  at  the  truth  in 
pedigree  cases,  and  once  having  got  over  the  difficulty,  why  was  the  admission 
more  dangerous  in  one  case  than  another  ?  There  was  some  difference  of  opinion 
between  Lord  Truro,  the  Chief  Justice  of  the  Common  Pleas,  and  Lord  Justice 
Knight  Bruce,  in  which  lus  Honour  could  not  help  siding  with  the  Lord  Justice ; 
Lord  Cottenham  also  differed  from  the  Vice-chancellor  of  England ;  but  the 
result  of  the  authorities  was,  that  there  was  a  growing  tendency  to  admit  such 
evidence,  particularly  in  the  case  of  Shields  v.  Bouchier.  The  evidence,  there- 
fore, ought  to  be  admitted,  leaving  the  question  of  credibility  open.  Here  the 
greatest  jealousy  ought  to  be  exercised,  because  most  of  the  witnesses  were 
interested.  Johann  George  Khoeler  was,  his  Honour  thought,  identified  with 
George  Frederick  Eayler,  who  was  clearly  proved  to  have  been  the  father  of  the 
intestate,  and  the  claim  had  therefore  been  established.  The  exceptions  must 
be  overruled,  and  the  costs  must  be  costs  in  the  cause. — {Bauer  v.  Mitford^  7 
W.  R.  570.) 

Insurance. — Condition — Suicide. — A  policy  of  insurance  contained  a  condition 
that  it  would  be  void  if  the  assured  died  by  his  own  hands,  the  hands  of  justice, 
duelling,  or  suicide ;  but,  "  if  any  third  party  have  acquired  a  bona  fide  interest 
therein  by  assignment,  or  by  legal  or  equitable  lien  for  a  valuble  consideration, 
or  as  security  for  money,  the  assurance  thereby  effected  shall  nevertheless,  to 
the  extent  of  such  interest,  be  valid  and  of  full  effect."  During  the  currency 
of  the  policy  he  became  bankrupt,  and  a  few  days  after  committed  suicide. 
Did  the  creditors  take  it  ?  Held  by  Ex.  C.  they  did  not.  Cockbum,  C.  J. — 
*^  Persons  who,  as  assignees  of  a  bankrupt,  acquire  an  interest  merely  as  personal 
or  legal  representatives  by  operation  of  law,  are  not  third  parties  within  the 
meaning  of  the  clause.  They  represent  the  bankrupt  himself,  and  simply  take 
his  estate  for  the  purpose  of  distributing  it  amongst  his  creditors,  and  are  not 
such  third  parties  as  are  intended  in  the  condition,  the  object  of  wliich  was  to 
make  the  poticy  more  valuable  by  enabling  the  assured  to  raise  money  on  it." — 
{Jackson  v.  Foster,  7  W.  R.  578.) 

Marine  Insurance. — Goods  were  insured  on  a  voyage  to  B.  In  Nov.  1854 
the  ship  and  cargo  were  seized  and  condemned  on  suspicion  of  being  for  the 
slave  trade.  In  December  the  assured  gave  notice  of  abandonment  to  the 
underwriters.  Part  of  the  goods,  being  perisliable,  were  sold,  and  the  residue 
detained  as  security  for  the  penalties.  The  assured  appealed  to  the  P.  C.  against 
the  decision  of  the  Court  of  Admiralty,  and  in  Feb.  1858  the  sentence  was 
reversed,  and  the  goods  ordered  to  be  restored  to  the  assured.  Upon  this  the 
question  was,  whether  the  assured  could  recover  against  the  underwriters  as  for 
a  total  loss.  It  was  held  that  he  could  do  so,  for  that  the  loss  was  not  the  less 
total  because  the  residue  of  the  goods  existed  in  specie  at  the  time  of  the  decree 
for  restitution. — (Lozano  v.  Janson^  33  L.  T.  Rep.  270.) 

LiABiLmr  TO  Income-tax  in  a  Partnership. — ^B.  was  a  .partner  with  six 
others  who  resided  in  America,  and  who  there  and  in  other  pkces  abroad  sold 
the  goods,  which  it  was  the  business  of  B.,  w^ho  resided  in  England,  to  buy 
there,  and  ship  to  his  partners  in  America.  The  partnership  had  a  counting- 
house  in  England,  with  the  name  of  the  partnership  over  the  door,  and  there 
also  they  had  clerks  and  servants,  and  a  banking  account  in  England,  but  no 
money  was  ever  received  in  England  except  that  sent  by  the  partners  from  New 
Tork.  Was  the  firm  liable  for  income-tax,  and  to  what  extent  ?  It  was  held 
that  it  was  liable  upon  the  whole  of  the  profits  earned  by  the  exportation  of 
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goods  from  England  for  ale  in  the  United  Qtaia.'^AttofniyGeneral  v.  Sidky^ 
33  L.  T.  Rep.  276.) 

LiABiUTiES  OF  Railways. — In  an  action  under  Lord  Canmbell^B  Act,  it  ap- 
peared that  the  accident  was  occasioned  by  the  defect  of  a  seli-actingswitch  on 
the  line  leading  into  the  station  at  B.,  which  was  the  property  of  the  B.  C.  Com- 
pany. The  defendants  had  a  right  to  use  the  station,  but  had  not  the  control 
of  it,  or  of  that  portion  of  the  line  where  the  switch  was ;  but  there  was  a  gate 
not  far  from  the  switch,  and  the  defendants^  servant  in  charge  of  the  gate  was 
in  the  habit  of  looking  after  the  switch,  although  it  was  not  in  his  charge. 
This  was  hdd  to  be  evidence  to  go  to  the  jury  of  negligence  on  the  part  of  tiie 
defendants.— (JKrifceW  v.  The  Whitehaven,  etc.,  Company,  33  L.  T.  Rep.  226.) 

LiABiuTiES  OF  Trustees. — ^It  is  the  duty  of  tmstees  to  inform  thdr  cettuU 
que  trust  of  breaches  of  trust  committed,  and  of  tiieir  right,  before  taking  from 
them  a  release ;  and  where  the  cestuis  qwt  trust  had  given  receipts  and  executed 
releases  to  thev  trustees  in  ignorance  of  their  breaches  of  trust,  those  instra- 
ments  were  wholly  set  aside  and  the  trustees  were  declared  to  be  peraonaJly 
liable.— <Ii(>y</  v.  AUwood,  33  L.  T.  Rep.  209.) 

LiABiLnr  OF  Executor  of  a  Shareholder. — A  oompany^s  private  Act  pro- 
vided that  shareholders  should  continue  liable  on  any  judgment,  etc.,  as  if  the 
Act  had  not  passed,  and  that,  after  failure  to  obtain  satisfaction  from  the  oom- 
panv,  execution  might  be  enforced  against  the  property,  etc.,  of  any  shareholder, 
or  former  shareholder,  who  was  such  at  the  time  of  the  contract  made.  It 
was  held  that  the  executor  of  a  shareholder  who  had  died  before  judgment 
obtained  against  the  company  was  not  liable  under  this  provision.^Poo/^  v. 
Knott,  33  L.  T.  Rep.  182.) 

WiNDoro  Up. — A  company  is  to  be  wound  up  whenever  three-fourths  of  its 
capital  shall  be  lost  or  become  unavailable.  It  was  held  that,  in  estimating 
this,  its  stock-in-trade  must  not  be  valued  according  to  the  probable  selling 
price.— (£a:  parte  Hawkins,  33  L.  T.  Rep.  188. ) 

Privilege  of  a  Witness. — ^A  stockbroker  was  held,  in  Ex  parte  Aston,  33  L. 
T.  Rep.  229,  7  W.  R.  539,  not  to  be  entitled  to  refuse  to  answer  a  question  put  to 
him,  whether  he  had  had  dealings  in  the  scrip  or  shares  <^  a  certain  company  on 
the  ffround  that  ^^  he  was  advised  that  the  company  was  illegal,  and  that  he  might 
ren&r  himnplf  liable  to  criminal  proceedings  or  to  penalties."  It  was  nothing 
to  say  that  he  was  advised  of  its  illegality.  The  Court  will  decide  whether  the 
reason  alleged  1^  the  witness  is  a  valid  one ;  the  doctrine  of  Maule,  J.,  in  Fisher 
V.  Ronalds,  12  C.  B.  766,  that  "  the  privilege  would  be  worthless  if  the  witness 
were  required  to  point  out  how  his  answers  would  tend  to  criminate  himself,^ 
was  not  disputed,  but  it  was  held  to  apply  only  to  a  case  where  the  witness  lutd 
given  no  reason  at  all. 

CoNTRiBUTORT. — The  Secretary  falsely  told  B.  that  he  might  be  appointed 
medical  officer  of  a  c(Mnpany,  but  that  to  hoki  that  office  he  must  take  a  certain 
number  of  shares,  and  that  only  two  medical  men  would  be  appointed.  B.  took 
the  shares,  and  signed  the  deed ;  but  afterwards  discovered  that  there  were  four 
medical  men,  and  that  it  was  not  necessary  to  hold  so  many  shares.  He  re- 
signed his  office  and  repudiated  the  shares ;  but  he  was  held,  nevertheless,  to  be 
a  contributory,  there  having  been  no  sudi  misrepresentation  as  to  exonerate 
him. — {Re  The  Home  Counties  Life  Assurance  Company,  83  L.  T.  Rep.  196 ;  7 
W.  R.  540.) 

Consideration. — ^B.  was  indebted  to  C.  on  two  bills  of  exchange,  a&d  had  a 
buDding  accoimt  against  D.  At  C.^s  request,  B.  cave  him  this  order : — '^  I 
hereby  agree  to  authorize  D.  to  pay  C.  or  his  order  the  sum  of  L.113,  ISs.,  the 
amount  of  two  acceptances,  together  with  the  expenses  on  the  bills  and  int^ereet 
thereon,  towards  my  account  for  building ;  D.  to  debit  my  account  with  the 
above  money ;  also  C.^s  receipt  to  D.  I  a<^owl6dge  shall  be  binding  between 
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myself  and  D.  on  the  contract/'  At  foot  D.  wrote,  ^^acknowledged,"  and 
BigQed  it.  It  was  held  that  G.  could  not  maintain  money  had  and  received 
against  D.  on  these  facts,  nor  an  action  on  the  agreement,  as  there  was  no  con- 
6i<ieration  for  it. — {Liversidge  v.  Broadbelty  33  L.  T.  Rep.  226.) 

CoPTRiGHT. — ^B.,  the  proprietor  of  an  illustrated  weekly  periodical,  called  the 
Loudon  Journal^  sold  it  to  C.  for  L.20,0l)0,  and  coyenantea  not  to  publish  any 
periodical  of  a  nmilar  description.  Afterwards  he  published  a  daily  paper  called 
the  Daihf  London  JoumaL  This  was  held  to  be  a  colourable  alteration  of  the 
name.— {Ingram  v.  Stiff,  33  L.  T.  Rep.  195. ) 

Reotraints  on  Trade. — Distance. — ^In  an  agreement  not  to  carry  on  business 
within  a  certain  distance  from  a  place  named,  the  distance  must  be  measured 
in  a  straight  line,  and  not  by  the  nearest  practicable  mode  of  access.— (i>ut^2an 
▼.  Walker,  88  L,  T.  Rep.  256.) 

Trustee  and  Cestui  que  Trust. — Solicitor  and  Client — Notice. — This 
was  an  appeal  from  a  decision  of  the  M.  R.,  and  the  sole  question  was, 
which  of  two  purchasers  was  entitled  to  priority,  according  to  the  doctrine  of 
notice.  A  legacy  of  L.  10,000  3  per  Gents,  was,  under  the  will  of  John  Durand, 
deceased,  in  1820,  vested  in  four  trustees.  On  the  5th  June  1820,  a  legatee, 
entitled  to  one-fourth  share,  sold  and  assigned  it  to  Fletcher  and  others.  On  the 
26th  July  1824,  he  sold  and  assigned  the  same  to  the  present  appellant,  who 
immediately  served  formal  notice  tiiereof  on  each  of  the  then  trustees.  In  1826, 
the  first  purchasers  also  served  formal  notice  of  the  sale  to  them,  and  stated  that 
they  had  done  so  in  1820  through  John  Corfield,  one  of  the  trustees,  and  also 
solicitor  of  his  co-trustees,  in  the  matter  of  the  trust.  On  the  retirement  of 
John  Corfield  in  1824,  his  son  and  former  clerk,  William  Corfield,  was  appointed 
trustee  in  his  place,  and  he  was  one  of  the  trustees  in  1824,  when  the  second 
nle  took  place.  The  question  now  was,  whether  there  had  been  sufficient  notice 
ol  the  first  assignment  to  enable  it  to  retain  priority.  The  Lord  Chancellor  said, 
that  the  case  could  be  satisfactorily  disposed  of,  on  the  ground  that  Durand  the 
trustee  had  actual  notice  of  the  assignment.  Nearly  forty  years  had  elapsed 
since  the  transaction,  and  there  was  as  much  evidence  as  could  reasonably  be 
expected  under  such  drcumstanoes ;  that  Durand  had  actual  notice,  even  assum- 
ing tiiat  it  was  necessary  to  prove  that  notice  must  be  given  personally.  If  in 
a  chain  of  sequence  some  facts  were  proved,  others  might  be  inferred  ;  and  there 
were  in  the  present  case  sufficient  facts  proved  to  lead  to  the  conclusion  that 
Durand  had  personal  notice,  and  was  rully  aware  of  the  iussignment. — (Re 
Dnrand's  Trugts.,  8  W.  R.  83.) 

Will. — Legacy — Nephew  and  Niece  and  Grand-Nephew  and  Grand-Niece. — 
A  bequest  to  A.  and  B.  as  ^^  nephew  and  niece, ^^  although  in  the  subsequent 
part  of  the  wUl  the  testator  alludes  to  them  as  the  children  of  his  nephew,  held 
not  sufficient  to  indicate  that  in  a  subsequent  bequest  to  '^  nephews  and 
nieces"  the  testator  intended  that  his  grand-nephews  and  grand-nieces  should  be 
included.  The  Master  of  the  Rolls  said — ^^  It  appears  to  me  that  there  are 
in  the  present  case  persons  answering  the  description.  The  testator,  after 
certain  bequests,  directed  his  houses  and  premises  in  Jane  Street,  Workington, 
to  be  sold,  and  the  proceeds,  after  paying  a  certain  debt,  to  be  divided  into  three 
BfaareB ;  that  is  to  say,  one-third  to  \m  niece,  Ann  Graham ;  one-third  to  his 
sister,  Ann  Jackson ;  and  the  remaining  one-third  to  his  nephew  and  niece, 
John  and  Sarah  Pearson — ^but  who,  in  fact,  were  his  great-nephew  and  great- 
niece.  I  am  of  opinion  it  was  a  distinct  mode  of  designating  tnose  two  persons, 
and  that  the  testator  had  no  intention  of  extending  the  meaning  of  the  terms 
nephews  and  nieces  to  a  general  class.  I  adhere  to  the  rule  laid  down  by  Sir 
James  Wi^ram,  to  abide  as  much  as  possible  by  the  exact  words  of  a  will,  and  I 
find  here  in  this  will  two  persons  that  answer  the  description.  I  am  of  opinion^ 
therefore,  that  *"  nephews  and  nieces*  designate  a  particular  class,  and  that  the 
onuM  prohandi  lies  witii  those  who  desire  to  extend  the  meaning  of  these  terms. 
Nevertheless,  I  hold  that  the  mere  fact  of  the  testator^s  designating  these  two 
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persons  incorrectly  is  not  sufficient  to  extend  the  meaning  of  the  words '  nephews 
and  nieces^  throughout  the  will,  and  accordingly  there  will  be  a  declaration  to 
that  effect."— (rAompwn  v.  Robinson,  8  W.  R.  34.) 

Partnership. — Construction  of  Agreement. — G.  L.,  a  retiring  partner  of  the 
firm  of  B.  and  Co.,  applied  to  G.  and  Co.,  bankers,  for  a  loan  of  L.20,000  on  the 
security  of  his  share  in  the  partnership,  and  informed  them  by  letter  that  the 
amount  of  his  share  might  be  taken  at  about  L.25,000 ;  and  that  he  was  in- 
formed by  W.  B.,  his  former  partner,  that  part  of  the  balance  at  credit  with 
C.  L.  and  Co.,  of  which  6.  L.  was  a  member,  on  account  of  B.  and  Co.,  would 
be  appropriated  towards  payment  thereof,  and  that  he  would  authorize  W.  B.  to 
^y  the  amount  to  0.  and  Co.,  and  he  thereby  bound  himself  to  give  G.  and 
Co.  a  full  and  perfect  lien  therein.  Afterwards,  W.  B.  wrote  to  G.  and  Co., 
through  G.  L.,  stating  that  they  had  instructed  C.  and  Co.  to  transfer  to  them 
L.dOOO,  the  surplus  partnership  assets  of  B.  and  Co.,  in  their  hands,  and  en- 
gaging to  pay  the  remaining  balance  of  G.  L.'s  capital.  G.  L.  sent  to  G.  and  Co. 
a  promissory  note  payable  to  the  order  of  C.  L.  and  Co.,  with  the  letter -of  W.  B., 
as  a  collateral  security,  and  the  L.20,000  was  accordingly  adyanced.  The  firm 
of  C.  L.  and  Co.  beciune  insolvent,  and  the  promissory  note  when  due  was  pre- 
sented and  dishonoured.  G.  and  Co.  filed  a  bill  against  the  smrviYing  members 
of  the  firm  of  B.  and  Co.,  and  the  representatives  of  a  deceased  partner,  who 
claimed  to  be  allowed  to  deduct  the  L.5000  in  the  hands  of  C.  L.  and  Co.,  re- 
ferred to  in  the  letter.  Held — That  the  plaintiffs  were  equitable  assignees  of 
G.  L.'s  share,  and  were  entitled  to  recover  the  whole  amount  without  deduct- 
ing the  L.5000  alleged  to  be  in  the  hands  of  C.  L.  and  Co.— ^Glyn  v.  Hood. 
8W.  R.37.) 

Power. — Appointment, — Testator  gave  to  A.  a  power  of  appointing  L.3000  3i 
per  cents,  reduced  ^^  amongst  such  of  my  children  as  shall  be  living  at  the  death 
of  A.  in  such  shares  and  proportions  as  A.  shall  by  will  appoint."  A.  by  will  gave 
to  two  of  testator ^s  children  L.IO  each,  and  to  the  third  ^^  all  the  residue  of  my  pro- 
perty to  be  found  in  the  3  J  Reduced  Bank  Annuities  (now  reduced  to  3^  per  cent.), 
and  all  other  property  whatsoever  and  wheresoever,  to  be  by  her,  the  said  Charlotte 
Elizabeth  Dixon,  possessed  and  enjoyed  absolutely  during  the  term  of  her  natural 
life,  and  to  be  disposed  as  she  shall  think  fit  at  her  death."  Held — That  the  gift  to 
Mrs  Dixon  was  a  valid  exercise  of  the  power ;  and  that  she  was  entitled  to  the 
residue  absolutely.  Wood,  V.C. — "The  main  question,  however,  was,  whether 
the  power  of  appointment  was  well  executed ;  and  then,  whether  under  the  ap- 
pointment Mrs  Dixon  took  a  Ufe  inte?"est,  with  a  power  of  disposition  by  will, 
or  an  absolute  interest,  subject  only  to  any  disposition  that  she  might  make! 
Here  there  was  the  additional  circumstance,  thai  the  power  did  not  justify  the 
exclusion  of  any  individual.  L.IO  was  given  to  each  of  the  two  other  objectB 
of  the  power,  and  all  the  residue  to  the  only  remaining  object.  There  might  be 
some  question  as  to  whether  these  were  specific  gifts  of  L.IO  out  of  the  stock 
and  then  a  subsequent  definite  gift  of  all  her  other  property ;  but  he  conf e^ed 
that  it  appeared  that  he  was  justified,  under  the  two  circumstances  of  the  pre- 
ceding gifts  of  L.IO,  and  the  residue  to  the  only  other  object  of  the  power  and 
of  this  singular  description  of  the  fund  (so  much  more  appropriate  to  the  pro- 
perty which  had  been  changed,  than  to  property  hereafter  to  be  invested  in  funds 
which  had  long  since  ceased  to  bear  the  name  of  3  J  Reduced),  though  with  some 
hesitation,  that  she  meant  to  operate  upon  her  power ;  it  must,  therefore,  be 
held,  that  the  power  had  been  well  exercised.  Upon  the  other  question,  as  to 
the  amount  of  interest  taken  by  Mrs  Dixon,  he  thought  that  there  was  no  doubt. 
The  property  was  given  to  her  for  her  life,  absolutely  to  be  disposed  of  ;  and  he 
was,  therefore,  not  justified  in  inserting  the  words  *  by  wiD.'  Mrs  Dixon  was 
therefore,  entitled  to  the  residue  of  the  fund  absolutely." — (Re  David* a  Trusts  * 
8  W.  R.  39.)  '• 
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StiO  more  touching  was  it  when,  turning  the  comer  of  a  lane,  in  the  Scottish 
town  of  Edinburgh,  I  came  upon  a  signpost,  whereon  stood  written  that  such 
and  such  a  one  was  "  Breeches-Maker  to  His  Majesty  ;"  and  stood  painted  the 
effigies  of  a  pair  of  leather  breeches,  and  between  the  knees  these  memorable 
words,  Sic  itur  ad  Astra. — Sartor  JResartus^  8d  Ed.  p.  315. 

As  Montesquieu  wrote  a  Spirit  of  Laws,  a  modem  essayist  has 
proposed  to  indite  a  "  Spirit  of  Clothes."  For  neither  in  tailoring 
nor  in  legislating  is  the  element  of  chance  regarded  by  the  philoso- 
pher, who  in  every  field  of  human  ingenuity  seeks  only  for  illustra- 
tions of  the  uniformity  of  the  primary  laws  of  causation.  The  secret 
of  the  fiiscination  which  resides  in  official  costumes  and  other 
symbols  of  dignity  may  baffle  the  penetration,  and  ever  elude  the 
grasp  of  the  discoverer ;  but  the  fact  has  been  notorious  in  all  ages. 
We  need  not  revert  to  those  remote  epochs  which  bear  witness 
to  the  mystical  efficacy  of  Jacob's  hairy  covering,  on  which  the 
fortunes  of  the  younger  branch  of  the  Abrahamic  family,  and 
through  them  the  welfare  of  the  entire  human  race,  were  said  to 
have  depended.  Yet  can  we  read  without  emotion  of  a  Roman 
emperor  who  was  thrown  into  hysterics  by  the  news  that  a  sub- 
altern bad  assumed  the  purple,  or  is  it  possible  to  repress  a  smile 
on  perusing  the  story  of  that  episode  in  Lord  Eldon's  career,  when 
it  was  discovered  that  the  Great  Seal,  the  talisman  of  authority,  the 
ark  of  the  covenant  of  the  British  constitution,  had  been  filched 
from  the  custody  of  its  iUustrious  worshipper  and  hierophant  ? 

^  Beport  of  the  (Committee  of  Faculty  on  Silk  Gowns,  and  Pleading  within 
the  Bar.  19th  Nov.  1869.  Address  by  Sheriff  Alison  to  the  Faculty  of  Procu- 
ratotB  of  Glasgow.    1858. 
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Various,  indeed,  and  important  are  the  functions  of  costume ;  and 
not  the  least  striking  is  the  illusion  with  which  it  invests  the  wearer. 
No  Aladdin  transformation  is  half  so  wonderful  as  the  revulsion  of 
feeling  experienced  on  beholding  your  intimate  friend  or,  it  may  be, 
your  bitterest  enemy,  for  the  first  time  attired  in  the  habiliments  of 
official  masquerade.     Look  at  that  elderly  gentleman  on  the  bench. 
But  yesterday,  the  individual  in  prison-dress  standing  before  him 
would  have  passed  him  in  the  street  without  notice,  or  (O  horror  I) 
picked  his  pocket  without  compunction.    Now,  we  will  suppose,  the 
elderly  gentleman  resplendent  in  satin  and  scarlet  brocade,  politely 
informs  his  fellow-worm  that  he  deserves  to  be  hanged,  yet,  such  is 
the  clemency  of  the  law,  that  he  will  give  him  another  chance  of  re- 
formation, and  therefore  the  sentence  of  the  Court  is  limited  to 
twenty-one  years  penal  servitude.    Prison-dress  listens  in  dumb 
surprise,  and  goes  his  way,  wondering  at  the  benignity  of  the  dis- 
pensers of  justice.     Or  take  another  case.    Two  men,  honourable 
gentlemen  both,  we  will  suppose  to  have  entered  the  world  political, 
charged  with  the  mission  of  entertaining  their  friends  by  publicly 
abusing  one  another.    A.  dons  a  mantle  of  silk,  or  encases  his  limbs 
in  the  thing  called  Windsor  Uniform ;  and  forthwith,  in  the  pleni- 
tude of  his  generosity,  he  calls  B.  his  friend.    Old  injuries  and 
animosities  are  at  once  buried  in  oblivion.    Thus  are  friendships 
cemented  and  antipathies  corrected  by  the  magical,  all-pervading, 
humanizing  influences  of  costume. 

To  penetrate  the  disguises  of  character,  to  unlock  the  secret  springs 
of  influence,  and  by  such  artifices  as  experience  teaches,  to  establish 
the  supremacy  of  superior  culture  over  weaker  minds,  have  long 
been  regarded  as  part  of  the  legitimate  pursuits  of  the  legal  profes- 
sion.   As  the  analyst,  by  purely  conventional  forms  of  reasoning, 
investigates  the  profoundest  problems,  and  in  a  few  combinations  of 
alphabetic  characters  expresses  the  mutations  of  all  material  pheno- 
mena ;  so  the  lawyer,  with  the  aid  of  certain  conventional  phrases, 
customs,  and  formulas,  sanctioned  by  usage  and  consecrated  by 
ancient  tradition,  controls  the  whole  mechanism  of  society,  and  with- 
out a  fulcrum  sets  the  world  in  motion.    It  need  not,  therefore, 
excite  surprise,  that  the  lawyer  thus  intimately  conversant  with  the 
forms,  rather  than  the  realities  of  things,  should  display  a  proper  and 
philosophic  appreciation  of  the  true  worth  and  inherent  dignity  of 
clothes. 

Two  of  the  branches  of  the  profession  have  lately  been  moving  ia 
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the  matter  of  professional  costume, — the  Faculty  of  Advocates,  and 
certain  of  the  Societies  of  Procurators  in  the  provincial  Courts.    We 
sfcall  give  to  the  proceedings  of  the  Faculty  the  precedence  which 
their  position  entitles  them  to  claim. — Shortly  before  the  advent  of 
the  last  Conservative  administration,  a  letter  was  laid  before  the 
Faculty  from  Mr  Moncreiff  (then  engaged  in  London  with  his 
parliamentary  duties  as  Lord  Advocate),  proposing  to  confer  the 
rank  and  privilege  of  Queen's  Counsel  on  a  certain  number  of  the 
Scotch  Bar,  by  issuing  patents  of  precedence  in  their  fiivour.    As 
was  due  to  the  Bar,  his  Lordship  at  the  same  time  disclaimed  the 
intention  of  innovating  upon  established  customs,  unless  his  proposi- 
tions were  consonant  with  the  wishes  of  the  profession.    The  matter 
was  referred  to  a  committee ;  and  on  considering  their  report,  the 
proposed  institution  of  Queen's  Counsel  was  approved  of,  but  by  a 
majority  so  small,  that  the  Faculty  did  not  feel  justified  in  accepting 
the  offer  of  the  Lord  Advocate.     It  has  been  surmised,  not  without 
reason,  that  political  motives  had  their  usual  influence  in  modifying 
this  decision  of  the  Faculty.     At  all  events,  a  large  proportion  of 
the  successful  minority  belonged  to  a  different  school  of  politicians 
from  Mr  Moncreiff.    Be  this  as  it  may,  the  Faculty  w*ere  not  long  in 
discovering  that  they  had  proceeded  too  hastily  or  too  far.   Although 
still  repudiating  the  interference  of  the  Crown,  it  waa  determined 
that  the  Faculty  could  give  precedence  as  senior  counsel  by  a  reso- 
lution of  their  own  bedy,  and  that  not  only  to  specified  individuals, 
but  per  aversionem.    And  accordingly,  on  the  retirement  from  office 
of  the  present  Lord  Advocate  and  Mr  Maitland  in  1858,  it  was 
resolved  on  20th  March,  "  That  those  of  their  number  who  may 
have  held  either  of  the  foresaid  offices  (the  offices  of  Lord  Advocate 
and  Solicitor-General),  shall  have  precedence  next  after  the  Lord 
Advocate,  Dean  of  Faculty,  and  Solicitor-General  for  the  time." 

Under  this  resolution,  the  gentlemen  we  have  named,  and  also 
the  late  Lord  Advocate  and  Solicitor-General,  are  entitled  as  a  per- 
sonal privilege  to  seniority  next  after  the  Crown  Counsel  and  Dean 
of  Faculty  for  the  time  being. 

So  far,  the  proceedings  of  the  Faculty  were  unexceptionable. 
But  when,  in  order  to  carry  out  this  arrangement  in  a  liberal  spirit, 
they  proceeded  to  appoint  a  committee  with  a  view  to  authorizing 
the  ex-Advocate  and  ex-Solicitor  to  wear  silk  gowns  and  plead  within 
the  Bar,  we  apprehend  they  committed  a  grave  mistake.  We  shall 
not  allow  ourselves  to  entertain  a  moment's  hesitation  with  respect 


60  PBOFESSIONAL  CLOTHES-PHILOSOPHY. 

to  the  real  efficacy  and  value  of  silk  gowns.  As  professed  clothes- 
philosophers,  we  will  repel  every  lurking  dubiety  on  the  matter,  and 
confront  the  world  in  the  profession  of  a  bold  and  unfaltering  ortho- 
doxy. These  indeed  are  not  the  times  for  seeking  to  cast  discredit 
on  the  lustre  of  the  cloth.  Is  it  not  notorious  that,  within  a  period 
that  shall  be  nameless,  gentlemen  modest  enough  to  abstain  from 
the  affectation  of  ability,  and  too  destitute  of  local  connection  to 
have  attained  by  means  of  it  a  practice  worth  L.500  a-year,  have, 
as  soon  as  they  were  appointed  Crown  Counsel,  stepped  at  once  into 
the  receipt  of  a  handsome  professional  income  ?  Let  not  the  too 
sceptical  reader  suggest  that  the  reputation  of  enjoying  the  confi- 
dence of  the  Crown,  and  the  influence  which  the  possession  of  public 
patronage  implies,  had  anything  to  do  with  the  prosperity  of  these 
dignitaries.  Depend  upon  it,  the  whole  secret  of  success  lay  in  the 
costume ;  the  dress,  from  cocked-hat  to  shoe-buckles,  the  dress  con- 
junctly and  severally,  in  its  toiU  ensemble  and  plenitude  of  detail — 
this  alone  would  suffice  to  impose  upon  the  multitude. 

It  has  been  gravely  maintained  by  English  jurists,  that  if  a 
stranger  should  surreptitiously  attach  the  Great  Seal  to  a  patent  pf 
nobility,  the  title  would  be  good,  although  the  offender  would  be 
liable  to  a  prosecution  for  felony.  We  are  equally  confident  that  a 
barrister  wearing  by  counterfeit  authority  the  garb  which  royalty 
alone  can  prescribe,  though  he  might  be  chargeable  with  disrespect 
to  his  sovereign,  would  reap  an  immediate  reward  in  an  enhanced 
reputation  for  ability  and  learning,  and  a  corresponding  accession  to 
his  practice.  Of  course  we  are  only  speaking  hypothetically ;  for 
though  if.  the  matter  had  been  supposed  to  rest  on  consuetudinary 
right,  there  is  no  saying  how  far  the  Faculty  might  have  gone  in 
vindication  of  their  assumed  privileges,  in  point  of  fact  the  proposed 
innovation  was  given  up  after  it  had  been  ascertained  that  the  legal 
costume  of  the  country  was  regulated  by  statute.  In  the  able  Re- 
port of  the  Committee  of  Faculty,  of  which  Mr  Fraser  was  convener, 
a  variety  of  interesting  details  will  be  found  relative  to  the  costume 
worn  at  different  periods  of  our  history,  and  the  origin  of  the  privi- 
lege  of  speaking  within  the  Bar.  Suffice  it  to  say,  that  by  the 
statute  of  1609,  c.  8,  the  regulation  of  the  costume  of  all  judges, 
civil,  criminal,  and  ecclesiastical,  as  also  ^'  advocates,  lawyers,  and 
all  others  living  by  law  and  practice  thereof,'*  was  referred  to  His 
Majesty  James  YI,,  who  by  proclamation,  dated  30th  January  1610, 
authorized  the  use  of  the  exbting  dress  worn  by  judges,  and  also 
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directed  ^^  that  the  advocatis,  clerkis  of  the  Sessioun  and  Signet,  sail 
baif  their  goanis  of  black,  lyned  with  some  grave  kind  of  lyning  or 
fiirring."   Patterns  of  the  different  robes  were  also  sent  by  the  King, 
of  which  drawings  are  preserved  in  the  Lyon  Office.    Among  these 
is  the  silk  gown  of  the  King's  Advocate,  which  is  similar  to  the  full 
dress  gown  worn  at  the  present  day.     On  one  point  only  we  feel 
compelled  to  differ  from  the  conclusions  of  the  Faculty  Committee. 
If  we  correctly  apprehend  the  import  of  the  concluding  paragraph 
of  their  Beport,  they  appear  to  have  considered  that,  inasmuch  as 
the  existing  dress  was  prescribed  by  statutory  authority,  nothing  less 
than  an  Act  of  the  Legislature  can  change  it.     With  all  deference 
to  the  Committee,  this  is  mere  pedantry.     The  Crown  is  the  recog- 
nised fountain  of  all  honours,  dignities,  and  distinctions.     We  have 
outlived  the  time  for  discussions  on  the  prerogative  of  the  sovereign 
in  her  "  political"  capacity ;  and  there  are  few  who  would  wish  to 
see  the  Crown  deprived  of  any  relic  of  regal  authority  which  may 
still  remain  to  it.     No  constitutional  lawyer  will  deny  that  the 
right  of  conferring  decorations  and  instituting  orders  belongs  ex- 
clusively to  the  sovereign,  who  moreover  may  prohibit  the  wearing 
of  such  badges  when  conferred  by  a  foreign  government.     We  are 
not  such  casuists  in  sartorial  philosophy  as  to  be  able  to  distinguish 
between  the  authority  entitling  a  subject  to  wear  a  ribbon,  and  that 
which  is  required  for  the  adoption  of  an  embroidered  dress.    The 
&ct  that  the  Solicitor-General  wears  a  silk  gown  without  parlia- 
mentary authority,  is  against  the  theory  of  the  Conmiittee ;  and  we 
think  it  would  have  well  become  the  Faculty  expressly  to  recognise 
the  ju$  corona^  in  regard  to  a  right  which  can  nowhere  be  vested 
with  such  propriety,  as  in  the  office  of  the  most  exalted  personage 
in  the  realm. 

While  on  the  subject  of  costume,  it  would  be  unpardonable  to 
omit  all  reference  to  the  recent  assumption  of  professional  attire  by 
a  few  of  the  provincial  bodies.  We  have  already  seen  that  the 
right  to  wear  the  gown  as  a  symbol  of  professional  status,  is  among 
lawyers  confined  to  Advocates  and  Writers  to  the  Signet  The 
drawings  before  alluded  to,  show  that  the  wig  was  worn  by  the  Bar 
alone.  We  may  mention,  however,  for  the  benefit  of  our  firiends 
in  the  country,  that  the  professor*s  gown  may  be  worn  as  of 
right  by  all  graduates  of  universities ;  the  law  on  this  point  re- 
cognising no  distinction  between  professors  and  other  graduates. 
Now  that  the  standard  of  education  for  the  local  bars  has  been 
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raised  so  high,  there  must  be  many  in  that  branch  of  the  profession 
who  are  either  graduates  or  well  qualified  to  take  degrees.  The 
number  so  qualified  is  increasing ;  and  if  it  is  thought  desirable  that 
procurators  in  the  Sheriff  Courts  should  adopt  a  distinctive  costume, 
we  can  see  no  impropriety  in  those  gentlemen  who  are  members  of  a 
university  wearing  the  dress  pertaining  to  their  degree,  as  is  done  in 
the  English  Ecclesiastical  Courts,  where  the  black  robes  and  crimson 
hoods  of  the  doctors  present  a  picturesque  appearance.  It  is  not 
unusual,  we  believe,  among  members  of  the  local  profession,  to  make 
the  decadence  of  the  national  Bar  a  topic  of  conversation.  It  seems 
to  be  assumed,  because  our  Jeffreys,  Cockbums,  and  Kutherfurds 
are  numbered  with  a  past  generation,  that  there  are  no  longer  any 
eminent  pleaders  in  the  profession.  We,  who  have  sat  for  hours 
entranced  by  the  commanding  eloquence  of  Inglis,  and  still  listen 
with  pleasure  to  the  graceful  periods  of  Maitland  and  Moncreiff, 
and  the  cogent  reasoning  and  felicitous  illustrations  of  Young,  may 
be  pardoned  for  entertaining  a  different  opinion.  It  happens,  also, 
that  two  of  the  gentlemen  we  have  named,  who  are  or  were  members 
of  the  most  critical  assembly  in  the  world,  have  been  very  favourably 
received,  although  not  pretending  to  take  rank  with  the  leading 
debaters  of  the  House  of  Commons.  And  let  it  be  remembered,  that 
in  that  House  such  men  as  Palmer,  Bethell,  and  Kelly  take  but  a 
secondary  rank.  However,  if  it  must  be  assumed  that  all  learning, 
eloquence,  and  genius  have  departed  from  the  Bar  of  Scotland,  per- 
haps it  is  well  also  that  their  professional  dress — ^which  in  common 
with  the  Bar  of  the  sister  kingdoms  they  have  worn  exclusively  for 
nearly  three  centuries,  and  which  hundreds  of  their  number  laid 
down  rather  than  submit  to  usurpation— should  be  taken  firom  them 
and  shared  with  others  who  have  inherited  everything  else  that  was 
wont  to  be  distinctive  of  the  Faculty.  For  what  are  clothes  but 
visible  emblems  of  man's  spiritual  nature ;  and  how  valueless  is  the 
symbol  when  the  animating  presence  is  departed  ?  We  could  never 
look  at  the  cast-off*  suit  of  a  great  character  without  a  touch  of  sad- 
ness, akin  to  that  experienced  by  Hamlet  in  turning  up  the  skull  of 
his  old  companion.  No  smile  of  intelligence,  no  looks  of  defiance, 
emanate  from  beneath  that  vacant  head-dress.  The  coat-arm  is 
stretched  out,  but  no  longer  in  graceful  accompaniment  to  the  voice 
of  the  speaker ;  the  waistcoat  shrinks  not  with  emotion,  nor  expands 
with  the  generous  impulse  of  humour  or  kindly  feeling.  Or  it  is 
like  the  flag  of  a  disbanded  regiment — now  a  tattered  rag — once 
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the  symbol  of  duty  and  of  brotherly  union,  an  incentive  to  honour- 
able exertion,  hallowed  by  the  memory  of  a  thousand  triumphs  and 
inscribed  with  names  illustrious  in  history. 

Apart  from  the  traditionary  respect  which  is  accorded  to  any 
oatward  memorial  of  past  greatness,  there  is  nothing  in  the  style  of 
the  forensic  garb  to  recommend  it,  either  on  the  score  of  comfort  or 
utility.    The  wearer  of  a  wig  is  too  often  a  martyr  to  headaches, 
and  is  liable  to  become  prematurely  bald.     The  gown  is  difficult  to 
keep  on,  and  restrains  most  provokingly  the  motion  of  the  hands 
both  in  writing  and  in  addressing  the  Court.     He  must  be  a  very 
modest,  or  else  a  very  vain  man,  who  thinks  his  appearance  is  im- 
proved by  the  use  of  either.   In  ancient  and  lawless  times,  the  adop- 
tion of  a  professional  garb  may  have  been  useful  in  securing  to  the 
wearer  that  respect  which  learning  and  eminence  do  not  always 
spontaneously  command.   Nay,  is  it  not  probable  that  a  gown  would 
be  received  as  presumptive  evidence  of  familiarity  with  literature, 
thus  entitling  the  wearer  to  "  benefit  of  clergy"  and  consequent 
inununity  fix)m  hanging  ?     But  in  the  present  sceptical  age,  such 
adjuncts  to  dignity  are  fast  losing  their  value ;  and  now  that  the 
costume  of  the  Bar  is  no  longer  distinctive,  an  excellent  opportunity 
presents  itself  for  laying  it  aside  altogether.     Nobody  thinks  the  less 
of  the  judgments  of  the  House  of  Lords  because  they  are  delivered 
by  men  destitute  of  the  adornment  of  judicial  robes.     Mr  Carlyle, 
indeed,  makes  meny  with  the  conceit  of  a  ^'  naked  Duke  of  Windle- 
straw  addressing  a  naked  House  of  Lords ;"  and  sagely  observes 
that  imagination,  choked  as  in  mephitic  air,  recoils  from  the  contem- 
plation of  such  a  spectacle.    But  we  are  not  proposing  any  such 
revolutionary  change,  nor  even  a  return  to  that  primitive  costume 
of  "a  blanket  twelve  feet  in  diagonal,"  with  an  aperture  for  the 
heady  which  the  same  author  elsewhere  recommends.     Whatever  of 
dignity  or  comfort  may  be  associated  with  black  cloth  and  fine  linen, 
we  would  still  retain  and  zealously  defend,  as  part  of  the  privileges 
of  tlie  Faculty.     A  shirtless  brother,  or  worse  still,  a  brother  whose 
shirt  has  "  once  been  white,"  we  would  cut  ofi^  unrelentingly,  in  the 
face  of  all  the  people.     Nor  do  we  think  the  forensic  debater  would 
have  cause  to  regret  the  loss  of  monkish  habiliments,  and  the  re- 
sumption of  that  ordinary  attire  which  appears  to  be  quite  compatible 
with  the  choicest  efibrts  of  living  eloquence  in  the  senate,  the  pulpit, 
and  on  the  hustings. 
If,  however,  the  costume  is  to  be  retained,  it  would  be  desirable 
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that  the  minds  of  our  brethren  in  the  countiy  shonld  be  set  at  rest 
regarding  this  matter,  and  that  each  community  should  no  longer 
be  left  to  follow  the  devices  of  their  own  imagination.  Why  is  it,  we 
would  respectfully  inquire,  that  the  project  of  a  convention  has  not 
hitherto  been  mooted,  or  at  any  rate  an  association  of  lawyers  of 
every  grade,  through  which  the  collective  sartorial  wisdom  of  the 
country  might  be  brought  to  bear  upon  so  important  a  subject  ? 
Should  such  a  scheme  find  favour  in  the  profession,  we  under- 
take that  the  weight  of  editorial  sanction  will  not  be  withheld,  if 
necessary,  to  strengthen  their  hands  for  the  task.  Nor  do  we  appre- 
hend, if  legal  sanction  were  desired,  that  the  Lord  Advocate  would 
refuse  to  set  the  royal  prerogative  in  motion  were  the  matter  pro- 
perly represented  to  him.  Yet,  on  the  other  hand,  a  somewhat 
general  and  indefinite  form  of  sanction  would  probably,  in  these 
critical  times,  be  thought  most  consistent  with  the  dignity  of  a 
royal  proclamation  ;  and  thus  a  margin  might  still  be  left  for  con- 
struction and  the  subtleties  of  contemporanea  expositio.  Aft;er  all, 
a  code  of  regulations  by  some  central  professional  authority  (perhaps 
the  Court  of  Session)  would  appear  to  be  necessary ;  and  in  illustra- 
tion of  the  advantages  of  the  plan,  we  beg  to  subjoin,  as  a  specimen 
of  the  sort  of  rules  we  would  recommend,  a  short  extract  (slightly 
altered)  from  the  authority  already  alluded  to  : — 

[Act  OF  Sederl^t.] 

^^  1.  Croats  should  have  nothing  of  the  triangle  about  them ;  at 
the  same  time,  wrinkles  behind  should  be  carefully  avoided. 

^^  2.  No  license  of  fashion  can  allow  a  man  of  delicate  taste  to 
adopt  the  posterial  luxuriance  of  a  Hottentot. 

"  3.  There  is  safety  in  a  swallow-tail. 

^^4.  The  gown  should  not  be  long-sleeved;  the  collar  also  is 
an  important  point — ^it  must  be  massive  and  well  scolloped  out 
behind. 

^^  5.  Starch  is  recommended ;  but  gentlemen  of  apoplectic  habit 
may  obtain  a  dispensation,  on  production  of  medical  certificates. 

"  6.  It  is  not  permitted  to  mankind,  except  under  certain  restric- 
tions, to  wear  tweed  waistcoats. 

"  7.  Regulation  trousers  ought  to  be  discarded.** 

To  be  serious,  we  would  desire,  with  all  possible  respect,  to  tender 
to  the  gentlemen  of  the  local  bars  the  same  advice  which,  with 
greater  latitude  of  remark,  we  have  ventured  to  submit  to  their 
Edinburgh  compeers.    Let  each  individual  procurator  stow  away 
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his  forensic  costume  in  the  inmost  recesses  of  his  wardrobe,  and 
dismiss  the  whole  subject  from  his  mind,  satisfied  that  a  civilian  is 
never  more  respectable  than  when  attired  in  the  ordinary  habili- 
ments which  belong  to  his  rank  in  society.     There  may  be  some 
excuse  for  clinging  to  an  obsolete  habit  when  prescription  has  sur- 
rounded it  with  a  halo  of  respectability,  and  custom — or  say,  the 
express  authority  of  statute — has  rendered  its  use  obligatory.     But 
the  profession  may  rest  assured  that  any  extension  of  caste  distinc- 
tions is  a  step  in  the  wrong  direction,  and  is  likely  to  lead  to  a 
reaction  in  public  sentiment,  which  will  speedily  consign  the  entire 
paraphernalia  of  judicial  pageantry  to  merited  oblivion.     Already 
we  can  see  clearly,  as  in  prophetic  anticipation,  the  whole  train  of 
consequences,  from  the  first  inception  to  the  final  catastrophe,  when 
the  Presidents  of  our  Chambers  of  Commerce  (now  become  Tribu- 
naux  de  Commerce)^  wearing  the  "  bonnet  rouge,"  attended  by  a  posse 
of  constables  as  raesst-ngers-at-arms  and  carrying  for  insignia  a 
sheaf  of  small-debt  decrees,  shall  pace  the  echoing  halls   of  the 
Parliament  House,  and  at  the  words  "  Take  away  that  bauble,"  the 
venerated  mace  of  the  Court  of  Session,  with  all  the  learning, 
dignity  and  worth  which  it  Sjrmbolized,  will  be  numbered  amongst 
the  things  that  were. 

The  moral  of  these  random  speculations  will  not  be  mistaken  by 
the  candid  and  courteous  reader.  If  our  opinions  should  appear 
sometimes  inconsistent,  and  our  doctrines  tinctured  with  obscurity, 
he  will  please  to  remember  that  the  Clothes-Philosophy  is  yet  in  its 
infancy ;  and  that  similar  charges  have  been  maintained,  with  some 
show  of  success,  against  sciences  of  graver  repute.  We  desire  not 
to  cast  ridicule  upon  established  usages ;  but  we  would  deprecate 
the  march  of  the  antiquarian  spirit,  when  it  takes  the  form  of  de- 
votion to  such  trivial  matters  as  titles  and  costumes.  The  waggish 
tailor,  whose  novel  application  of  an  ancient  aphorism  is  celebrated 
in  the  quotation  prefi:xed  to  our  essay,  understood  the  weaknesses  of 
human  nature.  Yet  though  imagination,  yielding  to  the  mad  sug- 
gestion, might  mount  its  Pegasus  and,  cased  in  impenetrable  buck- 
skins, soar  to  celestial  altitudes,  we  hesitate  to  affirm  that  the 
constellations  will  ever  have  cause  to  start  affrighted  from  their 
spheres  by  the  appearance  above  their  crystal  battlements  of  such  a 
sublunary  portent  as  a  Paisley  procurator  in  a  wig  and  gown. 

VOL.  IV. — KO.  XXX Fni.  FEBRUART  I860.  I 
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It  cannot  be  denied  that  the  greatest  success  in  recent  legislation 
has  been  the  Sheriff  Court  Act  of  1853.     The  reform  it  effected  was 
complete  and  sweeping.     It  changed  not  only  the  forms  of  process 
in  use  in  the  inferior  courts,  but,  in  some  respects,  the  sort  of  talent 
requisite  for  the  successful  conduct  of  business  on  the  part  of  the 
Sheriff  Court  practitioners.     The  statute  was  therefore  an  experi- 
ment, the  result  of  which  was  watched  with  some  anxiety ;  but  it 
has  now  stood  the  test  of  seven  years'  experience,  and  the  longer  it 
is  known,  the  more  is  the  sound  policy  of  its  provisions  thoroughly 
realized*     The  country  writers,  with  remarkable  readiness,  adapted 
themselves  to  the  altered  circumstances  in  which,  without  any  pre- 
vious preparation,  they  were  suddenly  placed.     The  higher  salaries 
provided  by  the  Act  secured  the  services  of  an  entirely  new  and 
superior  class  of  men  for  the  office  of  Sheriff.     In  short,  no  tribunal 
was  ever  more  popular  with  the  public  than  the  Sheriff  Court  as 
now  constituted.     The  secret  of  this  popularity  is  the  despatch  with 
which  a  case  is  heard  and  determined.     The  introduction  of  the 
minute  of  defence  was  a  violent  inroad  on  the  traditional  prejudices 
of  Scotch  lawyers  in  favour  of  these  ponderous  and  elaborate  written 
pleadings — condescendences,  revised  and  re-revised — representations 
and  memorials — which  formerly  clogged  the  wheels  of  the  judicial 
machine.     But,  in  spite  of  this  circumstance,  it  has  on  the  whole 
worked  so  well  that  the  opinion  is  beginning  to  be  entertained,  that  in 
many  cases  it  might  with  advantage  be  introduced  into  the  forms  in 
use  in  the  Court  of  Session.     We  believe  that  the  greatest  vice  of 
Scottish  law  is  the  style  of  the  Record;  and  no  Bill  for  the  reform 
of  the  Court  of  Session  will  be  complete  which  does  not  remove  this 
great  barrier  in  the  way  of  the  Court  and  the  parties  getting  at  the 
real  question  involved  in  the  suit.     Prepared  on  a  hypothetical  view 
of  the  facts,  scrutinized  and  discussed  as  irrelevant — sent  back  to  the 
Outer  House  for  amendment — it  plays  for  a  while  the  game  of 
battledore  and  shuttlecock  between  the  Outer  and  Inner  House^ 
till  it  is  finally  superseded  by  that  which  the  parties  should  com- 
mence with  at  the  beginning — an  inquiry  into  the  facts}     Frona 

*  We  must  admit,  however,  that  some  improvement  has  been  effected  in  the 
forms  of  process,  since  the  period  of  the  famous  cause  described  by  the  innkeeper 
in  the  *'  Antiquary'' — *^a8  a  ganging  plea  that  my  father  left  to  me,  and  his 
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this  tuifortunate  feature  of  our  system  the  inferior  courts  are  now, 
in  a  great  measure,  happily  free.  A  suit  in  the  Sheriff  Court 
now  generally  resolves  into  the  questions  which  arise  on  the  proof 
as  it  is  taken  by  the  Sheriff.  It  is  a  species  of  Jury  Trial  without 
a  record,  and  the  saving  to  the  parties  in  time  and  money  is  almost 
beyond  calculation.  As  a  consequence,  there  has  been  a  large  in- 
crease of  business ;  and,  in  short,  the  functions  of  the  Sheriff  Courts 
were  never  discharged  with  more  satisfaction  to  the  public  or  advan- 
tage to  the  practitioners. 

But  in  this  Act  of  1853  there  is  a  most  unfortunate  provision, 
which  has  been  long  a  puzzle  to  every  lawyer  in  the  kingdom.  No 
one  can  tell  how,  when,  or  where  it  got  into  the  original  draft  of  the 
statute,  or  of  whose  legislative  skill  and  statesmanlike  forethought 
it  is  the  striking  memorial.  No  noisy  agitation  heralded  its  enact- 
ment— ^no  one  wanted  such  a  clause.  But  there  is  the  Act  with 
this  hideous  blot  standing  on  its  face  ;  and  to  this  day — to  the  dis- 
credit of  the  profession  be  it  spoken — standing  unrepealed.  It  is 
sec.  22,  and  is  in  these  terms —    , 

^  It  shall  not  be  competent,  except  as  hereinafter  specially  pro- 
vided, to  remove  from  a  Sheriff  Court,  or  to  bring  under  review  of 
the  Court  of  Session,  or  of  the  Circuit  Court  of  Justiciary,  or  of  any 
other  Court  or  tribunal  whatever^  by  advocation,  appeal,  suspension, 
or  reduction,  or  in  any  other  manner  or  way^  any  case  not  exceeding 
in  value  L.25  sterling,  or  any  interlocutor,  judgment,  or  decree 
pronounced,  or  which  shall  be  pronounced,  in  such  cause  bv  the 
Sheriff." 

The  reader  will  observe  the  remarkable  fecundity  of  expression 
which  characterizes  the  draughtsman  of  the  above  section  of  the 
Act.  The  expression,  "  the  Court  of  Session,'*  etc.,  "  or  any  other 
Court  or  tribunal  whatever,^  is  only  equalled  by  the  enumeration 
of  all  the  known  modes  of  appeal,  with  the  addition  of  the  words, 
^  any  other  manner  or  way."  Thus  he  has  succeeded  in  most  ef- 
fectually preventing  the  review  of  every  case  under  L.25,  how- 

Catber  afore  left  to  him.  It  is  about  our  back-yard.  Ye'U  maybe  hae  heard  of 
it  in  the  Parliament  House — Hutchinson  against  Mackitchinson ;  it^s  a  weel- 
ken'd  plea ;  it^s  been  four  times  in  afore  the  fifteen,  and  de^il  onything  the 
wisest  o^  them  could  make  o't  but  just  to  send  it  out  again  to  the  Outer  House. 
O  Ws  a  heauti/ul  thing  to  see  how  long  and  how  carefully  justice  is  considered 
in  this  country, ^"^^ 

•  Antiquary,  Vol.*  I.  chap.  ii. 
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ever  unjust   the  decision^  or  whatever  the  ignorance   or  caprice 
manifested  by  the  judge. 

The  clause  has  led  to  a  remarkable  anomaly.  By  the  31st  section 
of  the  Small  Debt  Act  of  1839,  a  limited  appeal  is  given  to  the 
Circuit  Court  against  the  decisions  ^  of  the  Sheriff  in  Small  Debt 
cases.  These  appeals,  it  is  declared,  shall  only  be  competent  ^*  when 
founded  on  the  ground  of  corruption,  or  malice  and  oppression  on 
the  part  of  the  Sheriff,  or  on  such  deviation  in  point  of  form  from 
the  statutory  enactments  as  the  Court  shall  think  took  place  wilfully 
or  have  prevented  substantial  justice  being  donsj  or  on  incompetency, 
\nclnding  defect  of  jurisdiction,  of  the  Sheriff."  This  provision,  which 
at  one  time  extended  only  to  cases  under  L.8,  6s.  8d.,  is  now  by 
the  Sheriff  Court  Act  of  1853  extended  to  all  cases  under  L.12.  So 
that,  reading  the  clause  with  sec.  22  of  the  16  &  17  Vict.,  c.  80, 
these  anomalous  consequences  follow :  There  is  a  limited  appeal 
in  all  cases  below  L.12 ;  there  is  none  whatever  between  L.12 
and  L.26  (see  Aitken  v.  Learmonthy  2  Irv.).  It  has  truly  been 
observed,  that  under  tbese  enactments  a  Small  Debt  judge  is  the 
only  utterly  irresponsible  man  in  this  country.  Under  our  admirably 
balanced  constitution,  the  ministry  of  the  day  is  controlled  by  the 
House  of  Commons — ^the  House  of  Commons  by  the  constituencies 
— the  constituencies  by  the  press  and  public  opinion.  As  to  the 
judicial  establishments  of  the  country,  every  word  that  falls  from  a 
judge  of  the  Supreme  Court  is  uttered  with  the  consciousness  that 
not  impossibly  it  may  be  criticised,  distorted,  perverted,  or  ridiculed 
at  the  bar  of  the  House  of  Lords.  But  a  Small  Debt  judge  may 
snap  his  fingers  at  Queen,  Lords,  and  Commons.  If  he  is  ever 
written  down  an  ass,  he  exclaims,  after  a  recent  eminent  precedent, 
with  perfect  self-satisfaction,  that  he  "  never  reads  the  rubbish  con- 
tained in  newspapers."  Thus  it  has  arisen,  that  day  by  day  and 
year  after  year  there  is  every  day  more  legal  iniquity  practised  in 
most  Small  Debt  Courts,  than  characterizes  the  proceedings  of  all 
the  other  courts  of  the  kingdom  for  years  together. 

And  the  Sheriffs  are  not  to  blame.  We  do  not  mean  to  insinuate 
anything  of  that  kind.  But,  as  Lord  Deas  observed  the  other  day 
— "  The  Sheriffs  sitting  in  their  Small  Debt  Courts  don't  do  justice, 
because  they  can^t,^*  Look  at  the  mass  of  business  which  they  have 
annually  to  dispose  of:  the  following  figures  are  taken  from  Mr 
Cowan's  Return  of  1857: — 
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It  will  be  seen  that  in  Lanarkshire  there  are  over  24,000  cases 
raised  every  year  in  the  Small  Debt  Court ;  and  in  other  counties 
in  proportion.  It  is  perfectly  true  that  many  of  these  cases  result 
in  decrees  in  absence;  but  still  the  spectacle  is  frequently  to  be  seen 
in  Glasgow,  of  the  Sheriff  beginning  at  ten  in  the  morning  to  a 
roll  of  from  200  to  300  cases. 

This  mass  of  business  is,  however,  not  the  only  evil.  Patience 
and  attention  might  enable  a  conscientious  man  to  get  through  it 
in  course  of  time.  But  with  the  perverse  policy  which  has  marked 
the  whole  of  our  legislation  on  this  subject,  Parliament  has  deprived 
the  judge  of  all  chance  of  his  doing  so.  The  Sheriff's  difficulty  in 
the  Small  Debt  Court  is  not  in  deciding  the  case,  but  in  finding  out 
what  the  case  is  about.  Two  ignorant  rustics,  or  say,  a  pair  of  trades- 
men's wives,  are  suddenly  placed  in  what  it  is  not  too  much  to  say  is 
the  most  trying  situation  of  their  lives.  It  is  needless  to  say  that 
between  the  two  it  is  impossible  to  make  out  an  intelligible  story. 
They  are  either  both  unable  to  express  themselves  clearly,  or  one 
bolder  and,  as  a  consequence,  less  scrupulous  than  the  other,  profits 
by  the  perturbation  of  her  opponent.  A  simple  solution  of  the 
difficulty  would  be  the  employment  of  a  person  whose  business  it 
is  to  know  the  laws,  who  is  familiar  with  the  methodizing  and 
arrangement  of  facts,  and  who  sees  at  once  what  is  essential  to  the 
case,  and  what  is  not.  But  the  law  has  expressly  forbidden  recourse 
to  any  such  assistance.  By  sec.  14  of  1  Vict.,  c.  41,  it  is  en- 
acted that  no  procurators,  '^  solicitors,  nor  any  persons  practising  the 
law,  shall  be  allowed  to  appear  or  plead  for  any  party  without  leave 
of  the  Court  or  special  cause  shown  ;  and  such  leave,  and  the  cause 
thereof,  shall  in  all  cases  be  entered  in  the  Book  of  Causes  to  be  kept 
by  the  Sheriff-Clerk." 

A  liberal  interpretation  of  this  clause  has  saved  the  County  Courts 
from  all  the  disastrous  conse(}uences  which  it  is  calculated  to  pro- 
duce. In  many  parts  of  the  country  it  is  practically  repealed, 
because  it  was  found  impossible  to  do  without  the  assistance  of 
lawyers.  This  shows,  however,  wherein  the  Small  Debt  Act  has 
failed.  It  was  conceived  in  too  jealous  a  spirit  of  lawyers.  The 
theory  on  which  it  proceeds  is,  that  the  parties  must  be  entirely  left 
to  themselves  ;  that  they  should  have  one  hearing  of  their  case,  and 
be  done  with  it ;  and  that  the  existence  of  the  first  condition  is  abso- 
lutely essential  to  the  other.  No  principle  was  ever  more  false; 
none  ever  so  completely  disproved  by  experience.     The  policy  of 
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providing  for  one  hearing  on  the  fojcU  of  a  case  was  in  itself  per- 
fectly sound.  We  have  before  observed^  that  justice,  to  be  effectual, 
must  always  be  obtainable  at  a  cost  bearing  no  disproportion  to  the 
value  of  the  subject  in  dispute.    We  must  draw  the  line  somewhere, 
below  which  we  must  sacrifice  the  quality  of  the  justice  administered 
in  return  for  the  cheapness  and  despatch  with  which  it  is  obtained. 
The  Act  rests  on  this  basis.    It  was  mainly  designed  to   enable 
tradesmen  to  recover  their  accounts ;  so  that,  after  a  poor  man  was 
deep  enough  in  their  books,  they  might  have  it  in  their  power  to 
sell  him  up  without  either  much  trouble  or  delay.     The  fact  was 
overlooked,  that  a  claim  competent  in  the  Small  Debt  Court  may  be 
a  fortune  to  a  poor  man  ;  and  that  under  the  form  of  a  Small  Debt 
suit,  questions  not  only  of  the  greatest  legal  difficulty,  but  involving 
in  reality  no  inconsiderable  pecuniary  value,  may  frequently  present 
themselves  for  decision.    The  right  of  a  pauper  to  aliment, — raising 
perhaps  one  of  the  nicest  questions  in  the  law  of  settlement, — the 
right  to  levy  a  toll,  or  the  right  of  a  public  board  to  impose  an  assess- 
ment— may  be  all  competently  tried  under  a  Small  Debt  summons. 
The  very  last  case  to  which  public  attention  has  been  turned  is  a 
good  illustration  of  the  importance  of  this  branch  of  the  Sheriff's 
jurisdiction.     The  owners  of  a  Dundee  whaler  promised  their  crew 
so  much  of  the  oil  they  got,  on  their  return,  in  addition  to  certain 
monthly  payments  in  money.     The  money  was  paid ;  but  as  the 
ship,  after  capturing  a  number  of  whales,  was  wrecked  in  Davis 
Straits,  they  refused  them  anything  in  respect  of  the  blubber  they 
had  secured.    The  loss  to  the  owners  was  covered  by  an  insurance 
on  ^^  succors ;"  and  the  men  felt  it  to  be  a  grievous  hardship  that 
their  employers  should  reap  the  fruits  of  their  daring  and  endai^ 
ance,  when  they  received  no  share  of  the  spoil.     The  question  was 
tried  in  the  form  of  a  Small  Debt  summons  at  the  instance  of  one 
of  the  crew ;   and,  after  an  imperfect  discussion  of  the  case,  he 
obtained  decree  in  his  favour.     As  between  the  pursuer  and  the 
defenders,  the  sum  involved  was  L.12  only ;  but  as  between  the 
crew  and  the  ship,  the  decision  affected  nearly  L.800.    The  legal 
question  raised  was  one  of  great  nicety  and  difficulty  ;•  and  yet  the 
Iaw  provides  no  possible  form  of  ascertaining  whether  the  law  laid 
down  by  the  Sheriff  was  well  or  ill  founded. 

Yet  there  are  individuals  to  be  found  who  gravely  propose  that 

>  2  J.  J.,  p.  13. 
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this  evil,  instead  of  being  abated,  should  be  aggravated.  The  shop- 
keepers of  our  large  towns  wish  to  have  their  grasp  extended,  so  as 
to  reach  a  more  respectable  class  of  defaulters.  Thej  seek  an  ex- 
tension of  the  Sheriffs  Small  Debt  jurisdiction  toL.25  or  L.50.  To 
the  adoption  of  the  forms  of  the  Small  Debt  Court  in  all  clses  under 
that  amount,  we  see  no  possible  objection.  But  this  can  only  be 
allowed  under  the  two  following  conditions,  which,  from  inquiries  we 
have  made,  would,  we  believe,  be  acquiesced  in  bj  the  great  majo- 
rity of  the  most  respectable  among  the  class  to  which  we  have  just 
referred.  The  conditions  are, — (1.)  The  admission  of  prof essianal 
CLSsiatance ;  and  (2.)  the  granting  of  an  appeal^  not  on  the  facts,  but 
the  law  of  the  case. 

In  cases  out  of  the  Small  Debt  Court,  the  delay  and  expense  of 
litigation  mainly  arise  from  causes  connected  with  the  facts  of  the 
case.  The  correspondence  with  the  country  agent,  the  enrolments 
and  motions  in  the  Outer  House,  connected  with  the  making  up  of 
the  record,  involve  the  client  in  an  expense  to  which  the  cost  of  the 
argument  is  but  a  trifle.  Now,  if  a  machinery  could  be  provided 
for  the  adjustment  of  a  case,  setting  forth  all  the  facts  necessary  to 
a  decision  of  the  points  of  law  involved,  an  appeal  would  obviously 
be  a  simple  and  inexpensive  afiair.  If  the  parties  cannot  agree  on 
that  subject,  make  it  compulsory  on  the  judge  to  state  the  case  for 
them,  setting  forth  at  the  end  the  question  of  law  on  which  the 
opinion  of  the  Court  above  is  required.  The  idea  is  not  our  own. 
A  form  of  review  of  the  above  nature  has  been  in  operation  in 
England  for  several  years,  and  is,  amongst  all  the  Law  Reforms  of 
the  last  decade,  that  which  has  given  the  most  unqti^lified  and 
universal  satisfaction.  To  no  class  has  it  proved  more  acceptable 
than  to  the  counsel  and  attorneys  practising  in  the  three  superior 
Courts  of  common  law,  to  which  it  has  brought  an  immense  acces- 
sion of  business.  The  Act  is  the  20  and  21  Vict.,  c.  43,  entitled 
'^  An  Act  to  improve  the  administration  of  the  law  so  far  as  respects 
summary  proceedings  before  Justices  of  the  Peace."  The  following 
sketch  of  a  Bill  for  providing  an  appeal  from  the  decisions  of  the 
Sheriffs  in  cases  in  which  their  judgment  is  now  declared  final,  has 
been  framed  on  this  model.  Obviously  it  is  a  matter  of  indifference 
whether  the  appeal  is  taken  to  either  Division  of  the  Inner  House, 
to  the  Lord  Ordinary,  or  the  Judges  on  Circuit : — 

Whereas  it  is  expedient  that  provision  should  be  made  for  ob- 
taining the  opinion  of  the  Judges  of  the  Supreme  Courts  on  ques- 
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tioiis  of  law  arising  in  cases  in  the  Sheriff  Courts^  whereof  the 
valae  does  not  exceed  L.25  :  Be  it  enacted,  etc., — 

1.  In  every  action  raised  in  the  Sheriff  Court,  of  which  the  valae 
does  not  exceed  L.25,  it  shall  be  competent  to  a  party  who  is  dis- 
satisfied with  the  decision  of  the  Sheriff  by  whom  the  case  was  heard 
and  determined,  on  the  points  of  law  involved  or  upon  the  admission 
or  rgection  of  evidence,  to  make  application  to  the  Sheriff,  within 
days  after  the  hearing  and  determination  of  the  said  action,  to 
state  and  sign  a  case,  setting  forth  the  facts  and  grounds  of  his 
judgment ;  and  the  party  so  applying,  hereinafter  called  the  appel- 
lant, may  thereafter  bring  the  same  under  review  of  the  Judges  of 
either  Division  of  the  Court  of  Session  [or  of  any  of  the  Lord 
Ordinaries  thereof;  or  of  the  Judge  or  Judges  of  the  next  Circuit 
Court  to  be  held  for  the  district  within  which  is  situated  the  County 
in  the  Sheriff  Court  of  which  the  said  action  was  brought,  as  the 
case  may  be].     And  the  said  appellant  shall,  within  days 

after  receiving  the  said  case  so  stated  and  signed  by  the  Sheriff, 
transmit  a  copy  thereof  to  the  opposite  party,  with  notice  in 
writing  of  the  Court  or  Judge  to  which  he  has  appealed. 

3.  If  the  Sheriff  be  of  opinion  that  the  application  is  frivolous,  but 
not  otherwise,  he  may  refuse  to  sign  a  case ;  at  the  same  time  grant- 
ing a  certificate  of  his  reftisal. 

3.  The  Court  to  which  the  case  is  transmitted  under  this  Act 
shall  hear  and  determine  the  questions  of  law  or  evidence  arising 
thereon,  and  shall  reverse,  affirm,  or  amend  the  determination  in 
respect  of  which  the  case  has  been  stated,  or  remit  the  matter  to 
tbe  Sheriff,  with  the  opinion  of  the  Court  thereon,  or  make  such 
other  order  in  relation  to  the  matter,  and  make  such  order  as  to 
costs,  as  to  the  Court  shall  seem  fit;  and  all  such  orders  shall 
be  final  and  conclusive.  Provided  always  that  the  Court  shall 
have  power,  if  they  see  fit,  to  cause  the  case  to  be  sent  back  for 
amendment,  and  thereupon  the  same  shall  be  amended  by  the 
Sheriff,  and  the  judgment  of  the  Court  delivered  on  the  case  so 
amended. 

4.  Where  the  Sheriff  reftises  to  state  a  case,  it  shall  be  lawfiil  for 

the  appellant  to  apply  by  petition  to  the  Lord  Ordinaiy  on  the 

Bills,  setting  forth  the  facts  of  the  case ;  and  the  Lord  Ordinary 

shall  de  piano  remit  to  the  Sheriff  to  state  a  case  or  refuse  the 

petition. 

vou  rv. — ifo.  xxxvm.  February  I860.  k 
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5.  Sections  16  and  22  of  16  &  17  Vict.,  c.  80,  so  far  as  relates 
to  cases  under  L.25j  to  be  repealed. 

6.  Bepeals  sections  14  and  31  of  1  Vict.,  c.  41. 

7.  Interpretation  clause — Sheriff  to  mean  Sheriff-Substitute,  etc. 

8.  Court  to  have  power  to  frame  Act  of  Sederunt. 

The  above  is  presented  not  as  a  draft  but  as  a  sketch  of  a  Bill 
suitable  to  the  circumstances ;  and  we  hope  to  see  some  such  measure 
passed  into  law  during  the  present  Session  of  Parliament. 

J.  G.  S. 
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In  a  former  impression,  we  took  occasion  to  direct  attention,  in  a 
general  way,  to  the  rights  which  form  the  subject  of  controversy 
in  this  much  agitated  case ;  and  to  indicate  the  limits  and  bearing 
of  the  argument  .on  either  side.  Adhering  to  the  time-honoured 
principle  which  forbids  dogmatism,  and  shrinks  from  partisan  and 
ad  captandum  appeals  pending  the  decision  of  questions  before  the 
courts  of  competent  judicature,  we  have  hitherto  refrained  from  in- 
dicating any  opinion  relative  to  the  purely  legal  questions  involved 
in  this  case.  Nor  should  we,  in  the  present  advanced  stage  of  the 
litigation,  think  it  incumbent  on  us,  in  our  profession  as  public  jour- 
nalists, to  enter  the  field,  but  that  the  matter  has  been  forced  upon 
us  in  consequence  of  the  unusual  and  highly  unconstitutional  cha- 
racter of  the  comments  in  which  a  section  of  the  press  and  the  public 
have  thought  fit  to  indulge.  It  was  not,  of  course,  to  be  expected 
that  so  favourable  an  opportunity  for  provoking  the  odium  tkeoloffu- 
cum  would  be  missed  by  those  whose  vocation  it  is  to  minister  to 
the  cravings  of  this  amiable  propensity.  That  extreme  views  should 
be  taken  by  members  of  that  community  so  deeply  interested  in  the 
cause,  is  natural  and  excusable ;  but  we  are  somewhat  at  a  loss  to 
understand  why  the  recent  decision  should  have  been  converted  into 
an  occasion  for  libelling  the  administration  of  justice  in  our  superior 
courts. 

We  are  especially  anxious  upon  this  collateral  question,  that  the 
views  of  the  profession  should  neither  be  misrepresented  nor  misun- 
derstood. We  are  not,  as  Dr  Begg  puts  it  in  his  speech  to  the 
Commission,  claiming  the  attribute  of  infallibility  for  any  four  men 
who  may  for  the  time  constitute  the  court  of  review  in  the  Parlia- 
ment House ;  nor  do  we  claim  even  for  the  solemn  judgments  of  the 
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Court  any  special  immunity  from  that  public  criticism  to  which 
eveiy  institution  of  the  country  is  amenable.  If  a  judge  lays  down 
bad  law,  by  all  means  let  us  have  the  ignorance  or  sophistry,  or 
whatever  the  cause  which  has  perverted  his  judgment,  thoroughly 
sifted  and  exposed.  Respect  for  the  high  office  of  the  magistrate — 
loyalty  to  the  institutions  of  the  country,  will  dictate  that  in  such 
cases  criticism  should  not  exceed  the  bounds  of  moderation  and 
courtesy ;  and,  above  all,  that  nothing  should  be  said  calculated  to 
weaken  the  just  confidence  of  the  public  in  the  impartiality  of  these 
tribunals.  Such,  at  least,  was  the  opinion  of  a  great  constitutional 
authority  and  fearless  critic,  Mr  Fox,  who,  in  moving  for  a  Parlia* 
mentary  Committee  to  inquire  into  the  administration  of  the  law  of 
libel,  spoke  in  the  language  of  respect  and  admiration  of  the  learn- 
ing and  impartiality  of  the  judges  whose  conduct  he  was  reviewing ; 
although  that  respect  did  not  prevent  him  from  exposing,  with  con- 
summate ability,  the  errors  into  which  they  had  fallen,  and  from 
calling  on  Parliament  to  restore  the  common  law  by  an  act  of 
declaratory  legislation.  But  the  agitation  to  which  we  think  it 
necessary  to  advert,  is  widely  different  in  its  tendencies.  We  have 
looked  through  the  newspaper  articles  and  reports ;  and,  with  the 
single  exception  which  we  shall  afterwards  notice,  we  have  looked 
in  vain  for  anything  like  a  rational  argument  directed  to  the  legality 
of  the  judgment  which  has  just  been  acquiesced  in.  We  are  not  of 
those  who  would  discourage  the  taste  for  legal  controversy  outside 
of  the  profession.  A  knowledge  of  the  law  is  presumed  to  be  attain* 
able  by  every  one  of  Her  Majesty's  subjects ;  and  the  principles 
applicable  to  the  decision  of  the  Cardross  Case  are  so  simple,  as  to 
leave  no  excuse  for  affecting  ignorance  on  the  subject.  Yet  the 
coarse  which  has  been  taken  by  organs  professing  to  represent  the 
religious  sentiment  of  the  community,  involves  a  more  arrogant 
encroachment  on  the  rights  of  conscience  than  any  court  in  modem 
times  has  witnessed.  The  Judges  of  the  First  Division  (none  of 
whom,  we  believe,  are  members  of  the  Free  Church,  and  who  at 
any  rate,  in  their  public  political  capacity,  can  only  take  cognizance 
of  religious  tenets  as  matter  of  fact)  have  been  assailed  with  asperity, 
because  they  do  not  recognise  the  jurisdiction  of  the  Free  Church 
courts  as  deriving  its  authorit}  from  the  Word  of  God.  Their 
carefully  guarded  language  as  to  the  non-recognition  of  a  judicial 
character  in  these  convocations,  has  been  twisted  into  something  like 
an  avowal  of  practical  infidelity ;  and,  finally,  an  exemption  from 
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civil  control  has  been  claimed  for  the  Free  Charcb^  such  as  has 
never  been  mooted  in  this  country  since  the  day  when  a  Plantagenet 
king  repelled  the  hanghty  pretensions  of  the  papal  legate.  We 
wonder  if  it  ever  occurred  to  these  intemperate  critics  to  consider 
what  would  be  the  result,  were  judges  to  permit  their  private  opinions 
on  matters  of  religion  or  policy  to  influence  their  judicial  determina- 
tions. We  had  imagined  that  as  all  sects  were  equal  in  the  eye  of 
the  law,  the  recognition  of  any  divine  authority  as  regards  one  body, 
would  imply  a  disallowance  of  the  like  authority  in  all  others.  But 
if  it  be  right  for  a  Presbyterian  or  Protestant  magistrate  to  consider 
the  status  of  the  Free  Church  Assembly  in  any  other  light  than 
that  of  a  secular  association,  it  must  be  equally  proper  for  a  Boman 
Catholic  or  Jewish  judge  to  treat  that  association  as  a  confederation 
of  firaudnlent  pretenders  to  the  sacred  office,  whose  decisions  are  in* 
herently  null,  because  wanting  the  sanction  of  that  spiritual  autho- 
rity which  the  judge  as  an  individual  would  recognise.  Thus  the 
rights  of  parties  would  come  to  depend  on  the  opinions,  the  caprice, 
or  the  intolerance  of  the  judge. 

We  have  no  desire  to  enter  upon  the  merits  of  the  subject  of 
litigation  ;  and  we  should  be  sorry  to  become  universally  responsible 
for  the  doctrines  that  have  been  broached  on  either  side.  We  have 
no  sympathy  with  those  precisians  who  can  affect  to  regard  the 
Free  Church,  or  any  other  society  of  Christians,  as  a  body  merely 
^^  tolerated"  by  the  State.  Why,  in  a  free  country,  should  any  class 
of  persons  pretend  to  tolerate  the  existence  of  another  class  ?  Tole- 
ration implies  the  abstinence,  on  whatever  grounds,  from  a  right  to 
repress.  But  no  such  right  is  at  present  recognised  by  the  State. 
The  phrase  might  be  appropriate  enough  while  the  Test  and  Cor- 
poration Acts  were  in  force,  but  is  a  mere  impertinence  when 
applied  to  the  present  benignant  state  of  the  law,  under  which 
Dissenters  are  entitled,  in  common  with  all  Her  Majesty's  subjects, 
to  aspire  to  every  office  of  honour  and  emolument,  and  to  demand^ 
in  the  determination  of  their  rights,  not  merely  toleration,  but  the 
active  protection  and  assistance  of  the  law.  The  supporters  of  Mr 
McMillan  have  fallen  into  another  fallacy,  in  assuming  that  the  au- 
thority claimed  by  the  Court  of  Session  as  a  court  of  review,  in 
dealing  with  tlie  judgments  of  the  established  Ecclesiastical  Courts, 
necessarily  implies  a  corresponding  power  of  reviewing  the  proceed- 
ings of  the  Free  Church  Assembly,  who,  they  say,  cannot  pretend 
to  a  higher  or  more  exclusive  jurisdiction  than  that  possessed  bv  the 
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Church  of  Scotland  tinder  the  authority  of  Parliament.  This  is 
perhaps  fair  enough  as  an  answer  ad  hominem  to  the  plea  of  exclu- 
sive "jurisdiction;"  but  its  force  is  entirely  destroyed  when  we 
remember  that  this  jurisdiction,  whatever  its  nature,  is  derived  from 
the  Toluntary  act  of  the  parties.  The  Court  of  Session,  in  common 
with  the  superior  courts  of  every  civilized  country,  must  have  the 
power  of  keeping  all  other  tribunals  and  public  functionaries  within 
the  line  of  their  duty ;  but  it  is  otherwise  with  private  parties,  who 
may  unquestionably  contract  to  settle  their  disputes  amongst  them- 
selves, and  thus  for  ever  exclude  the  jurisdiction  of  the  Courts  of 
law,  in  regard  to  any  matter  so  undertaken  to  be  settled. 

This  brings  us  at  once  to  the  only  question  at  issue  between  the 
Free  Church  and  the  public, — we  say  advisedly,  the  pubh'c,  because 
every  citizen  is  interested  in  maintaining  the  common  law  in  its 
native  purity  and  vigour  against  the  encroachments  of  ecclesiastical 
intolerance.  While  the  point  of  competency  was  still  sub  judicey  the 
organs  of  the  more  democratic  portion  of  the  Church  made  it  their 
interest  to  keep  up  a  continuous  wail  of  discontented  clamour,  as  to 
the  violence  that  was  to  be  done  to  their  consciences  by  compelling 
them  to  "  satisfy  the  production."  Martyrdom,  prison  diet,  and  con- 
fiscation of  moveables  were  imprecated  upon  their  party  with  a 
fervour  which  seemed  designed  either  to  awaken  the  sympathies  of 
the  public  or  to  coerce  the  opinions  of  the  judges.  Both  these  ob- 
jects having  signally  failed,  the  pretensions  to  independence  of  the 
civil  power  are  at  length  finally  abandoned ;  and  now  that  produc- 
tion of  the  sentence  has  been  formally  made,  we  are  glad  to  see, 
from  the  judicious  and  moderate  speeches  of  Mr  Murray  Dunlop, 
M.P.,  and  other  members  of  the  Commission,  that  the  case  of  the 
Free  Church  is  to  be  put  upon  principles  which  are  generally  recog- 
nised. Two  points  indeed  are  raised  :  (1.)  Whether  Mr  McMillan 
can  obtain  relief  by  damages ;  (2.)  Whether  he  can  obtain  relief  by 
way  of  reduction.*  The  former  is  the  only  point  in  which  the  public 
have  any  interest;  because,  practically,  the  power  of  recovering 
damages  will  always  be  an  effectual  check  upon  those  arbitrary  ten- 
dencies which  have  ever  been  the  opprobrium  of  corporate  bodies ; 
and  because  this  form  of  redress  necessarily  brings  the  matter  before 
a  jury — the  best  possible  tribunal  for  the  determination  of  a  question 
of  ordinary  justice  between  man  and  man.  This  question,  indeed,  is 
not  purely  raised  in  the  Cardross  Cases;  because  the  conclusions  for 
damages  in  these  actions  are  directed  not  against  the  General  As- 
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semblj,  but  against  the  Moderator  and  the  mover  and  seconder  of 
the  resolution  of  deposition  as  individuals,  who  are  charged,  more- 
over, with  having  acted  maliciously  and  without  probable  cause* 
Mr  Dunlop  pointed  out  very  clearly  how  it  was  impossible  to  resist 
conclusions  based  on  such  grounds  of  action  as  these,  except  by 
meeting  the  pursuer  on  the  facts  of  the  case.  On  the  general 
question,  whether  an  action  of  damages  against  the  members  of  As- 
sembly conjunctly  and  severally,  would  be  relevant,  we  confess  we 
entertain  not  the  slightest  doubt,  assuming  (what  is  of  coarse  denied 
in  this  case)  that  the  Acts  of  the  Assembly  were  'lawless,"  or  in  viola- 
tion of  the  rules  and  constitution  of  that  body.  But  as  this  point 
will  doubtless  be  regarded  by  our  legal  readers  as  settled  by  the 
cases  o{DuriJ>ar  v.  Skinner  (3  Mar.  1849,  10  D.  945)  and  Edwards 
V.  Begbie  (28  June  1850,  12  D.  1134),  we  do  not  consider  it  neces- 
sary to  argue  the  matter,  or  to  insist  that  the  same  measure  of  justice 
which  has  already  been  dealt  to  that  comparatively  uninfluential 
body,  the  Episcopal  Church  in  Scotland,  must  be  meted  out  with 
an  even  hand  to  all  other  religious  denominations.  We  had  rather 
conclude  by  offering  some  suggestions  relative  to  the  other  branch 
of  the  case,  in  which,  we  confess,  our  sympathies  are  entirely  with 
the  Assembly. 

The  power  exercised  by  the  Court  of  Session,  of  reducing  infor- 
mal deeds  or  acts  of  parties,  is  one  peculiar  to  the  jurisprudence  of 
Scotland.  A  Seduction  has  been  defined  as  a  negative  Declarator  ; 
and  if  not  confined  within  the  limits  and  rules  applicable  to  proper 
declaratory  actions,  this  form  of  action  might  be  attended  with  un- 
foreseen and  absurd  consequences.  In  England  there  are  no  such 
forms  as  reductive  and  declaratory  actions ;  but  certain  fictions  are 
resorted  to  which  subserve  an  equivalent  purpose.  Questions  of 
right  to  land,  which  are  truly  declaratory  in  their  nature,  are  tried 
under  the  fictitious  action  of  '*  ejectment ;"  and  the  validity  of  wills 
is  contested  under  the  issue  "  devisavit  vel  non,"— the  question  of 
validity  of  the  particular  deed  being  thus  resolved  into  the  more 
general  issue,  whether  the  testator  made  a  will  at  all.  Now,  it  is 
worthy  of  notice,  that,  although  the  declaratory  form  of  action  gives 
ostensibly  a  wider  scope  to  the  decisions  of  our  courts  ;  yet  the  ia<- 
convenience  of  calling  on  the  Court  to  find  in  terms  of  abstract  con« 
elusions  which  would  lead  to  no  practical  result,  has  long  since  led 
to  the  recognition  of  the  rule  by  which  the  pursuer  must  show  a 
substantial  pecuniary  interest  in  the  matters  which  he  asks  the  Couct 
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to  affirm.  The  principles  which  guided  the  Judges  in  establishing 
this  rale  will  be  found  fully  explained  in  Gifford  v.  Traill  (7  S.  854), 
where  the  Court  refused  to  affirm  certain  abstract  conclusions  rela- 
tive to  the  divisions  of  the  counties  of  Orkney  and  Zetland,  the 
mode  of  valuing  the  lands  therein  situated,  and  the  privileges  of  the 
freeholders.  The  argument,  put  in  the  light  of  .a  reductio  ad  ab" 
surdumy  was  very  neatly  stated  by  one  of  the  Judges,  when  he  ex- 
claimed that  the  Court  might  as  well  be  asked  to  find  and  declare, 
^'  that  Queen  Elizabeth  died  in  the  year  1601," — true  enough  as 
matter  of  history,  but  of  no  consequence  to  the  patrimonial  interests 
of  any  one  now  living.  It  is  clear  that  this  principle  of  law,  if  good 
for  anything,  has  an  obvious  application  to  actions  of  reduction, 
which  are  only  a  particular,  namely,  a  negative,  form  of  the  decla- 
ratory process.  It  seems  to  be  admitted  on  all  hands  that  the  no- 
tion of  reponing  Mr  McMillan  to  his  seat  in  the  ministry  of  the  Free 
Church  is  out  of  the  question.  The  Court  cannot,  even  if  it  were 
willing,  compel  the  Church  to  recognise  him ;  and  Courts  do  not 
generally  decree  specific  performance^  when  from  the  nature  of  the 
case  their  decree  may  be  disregarded  with  impunity.  Locum  factum 
impresiabile  subit  damnum  ac  interesaey  is  the  maxim  which  deter- 
mines the  character  of  the  redress  which  a  Court  of  law  will  give  in 
any  particular  case.  If  Mr  McMillan  is  entitled  to  obtain  pecu- 
niary reparation  for  the  injury  supposed  to  be  done  to  his  atattts 
and  character,  there  can  be  no  injustice  in  refusing  the  conclusions 
for  reduction ;  while  the  fact  that  the  conclusions,  if  sustained,  would 
remain  inoperative,  and  would  merely  amount  to  an  abstract  asser- 
tion of  the  informal  nature  of  the  Assembly's  proceedings,  rather 
seems  to  bring  the  cause  into  the  category  of  those  ineffectual  de- 
claratory actions  which  the  Court  have  hitherto  refused  to  counte- 
nance. We  may  here  anticipate  an  answer  that  will  probably  be 
made  to  the  view  just  submitted.  The  reductive  conclusions,  we 
hesitate  not  to  say,  cannot  be  regarded  as  ancillary  to  any  petitory 
demand  for  damages  that  may  be  competent.  They  are  not  so  put 
In  the  summons ;  and  the  cases  of  Skinner  and  Begbie  prove  that  no 
rednction  is  necessary  to  clear  the  way  for  a  verdict  of  damages. 

Believing,  as  all  history  teaches,  that  law  and  religion  move 
in  separate  orbits,  and  cannot  come  together  without  danger 
of  disastrous  collision,  we  should  regret  if  a  judgment  were  pro- 
nounced that  had  even  the  appearance  of  restricting  the  perfect 
liberty  of  action  now  enjoyed  by  religious  bodies.     Reduction  of 
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ecclesiastical  decrees  is  a  proceeding  which  bears  a  saspicious  family 
resemblance  to  the  censorship  of  the  press.  The  tme  remedy  for  the 
abnse  of  liberty  in  both  cases  is  by  damages.  We  tmst  that  the 
right  of  the  individual  sufferer  to  obtain  pecuniary  redress  will  never 
be  called  in  question.  To  gain  exemption  irom  civil  responsibility 
would  indeed  be  a  loss  to  the  churches ;  as  it  would  then  become 
the  duty  of  all  who  value  the  dignity  of  manhood  more  highly  than 
the  external  decencies  of  religion,  to  abstain  from  entering  into  re- 
lations which  might  subject  them  to  a  form  of  tyranny  peculiarly 
obnoxious,  injurious,  and  insupportable. 
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Mcintosh  V.  Eraser  and  Others. 

The  pursuer  in  this  case  raised  an  action  of  damages  against  certain 
persons  for  having,  as  he  alleged,  illegally  procured  his  confinement 
and  detention  in  a  lunatic  asylum.  The  jury,  however,  returned  a 
verdict  in  favour  of  the  defenders.  The  pursuer  then  moved  for  a  new 
trial,  ( 1)  on  the  ground  that  the  verdict  was  contraiy  to  evidence,  and 
(2)  on  the  ground  of  the  conduct  of  the  Solicitor-General,  who  was 
his  leading  counsel  at  the  trial.  It  would  appear  from  the  affidavit 
put  in  by  the  pursuer  that  "  he  specially  mstructed  the  Solicitor- 
General  to  examine  him,  and  that  he  insisted  upon  this  as  absolutely 
essential  in  support  of  his  case.  .  .  That  when  his  case  was  about  to 
be  closed,  he  was  engaged  in  looking  over  certain  memoranda  which 
he  had,  for  the  purpose  of  assisting  his  memory  in  giving  evidence, 
and  came  into  Court  in  order  to  be  examined ;  but  when  he  arrived 
he  found,  to  his  astonishment,  that  the  Solicitor-General  had  de- 
clared the  pursuer^s  case  closed,  and  the  said  Solicitor-General 
informed  the  deponent  that  he  had  resolved  not  to  examine  him  : 
That  this  was  contrary  to  the  foresaid  special  instructions  given  to 
the  Solicitor-General,  and  contrary  to  the  understanding  upon 
which  he  was  authorized  to  act  as  counsel  for  the  deponent ;  and 
had  the  deponent  been  in  Court  at  the  time  when  his  case  was  so 
closed  without  examining  him,  he  would  have  protested  against  the 
closing  of  the  case,  and  would  have  withdrawn  the  authority  which 
he  had  given  to  the  Solicitor-General  to  act  as  his  counsel  in  the 
cause."  The  affidavit  frirther  narrates  an  attempt  made  by  the 
pursuer  to  have  himself  examined  as  a  witness  for  the  defenders^ 
which  came  to  nothing,  and  then  proceeds :  "  That  the  defenders, 
having  closed  their  evidence  without  examining  the  deponent,  he 
determined  to  make  another  attempt  to  put  before  the  jury  his  evi- 
dence; and  accordingly,  at  the  close  of  the  judge's  charge,  the 
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deponent  rose  to  state  to  the  judge  the  manner  in  which  he  had 
been  treated  bj  the  exclusion  of  bis  evidence,  as  above  set  forth, 
and  to  request  the  judge  then  to  have  him  examined  as  a  witness  : 
That  before  the  deponent  made  his  said  statement,  he  was  inter- 
rupted by  the  presiding  judge,  and  he  was  not  allowed  to  make  the 
statement  and  request  which  he  intended  to  do."  Upon  these 
statements  it  was  contended  for  the  pursuer  that  the  case  came 
within  the  authority  of  the  celebrated  case  of  Swinfen  v.  Stoinfen 
(1  Con.  B.  Rep.  N.  S.  364,  and  24  Beevan  549),  and  that,  following 
the  course  therein  adopted,  the  verdict  must  be  set  aside  and  a  new 
trial  granted.  The  First  Division  unanimously  refused  to  set  aside 
the  verdict  on  either  of  the  grounds  above  stated.  In  regard  to  the 
first  of  these  it  is  unnecessary  to  make  any  observation,  but  the 
second  raised  a  question  of  v^ry  considerable  interest  in  regard  to 
the  relations  between  counsel  and  client.  The  case  of  Swinfen, 
which  was  relied  on  by  the  pursuer,  was  of  this  nature: — ^The  Master 
of  the  Rolls  directed  the  trial  of  an  issue  as  to  the  validity  of  the 
will  of  one  Samuel  Swinfen,  deceased.  The  issue  came  on  for  trial 
at  the  Spring  Assizes  at  Stafford  in  1856.  At  the  close  of  the  first 
day,  negotiations  for  an  arrangement  took  place  beween  Sir  F. 
Theaigery  the  leading. counsel  for  the  plaintifi^  Mrs  Swinfen,  and 
Sir  A.  Cockbum,  the  leading  counsel  for  the  defendant,  Captain 
Swinfen.  The  nature  of  the  proposed  arrangement  having  oeen 
communicated  to  Mrs  Swinfen,  she  expressed  her  determination 
oot  ^^  to  listen  to  the  proposal,''  and  to  this  she  throughout  adhered. 
Notwithstanding  of  this,  Sir  F.  Thesiger,  acting  on  what  he  believed 
to  be  the  best  thing  he  could  do  for  his  client,  agreed  to  a  compro- 
mise, under  which  Mrs  Swinfen  was  to  give  up  the  estate  on  con- 
dition of  receiving  an  annuity  of  L.IOOO  a-year.  The  memorandum 
embodying  this  arrangement  was  made  a  rule  of  Court,  and  the 
question  came  before  the  Common  Fleas  on  the  defendant's  motion 
to  have  the  rule  enforced  by  attachment.  Mr  Justice  Crowder  was 
of  opinion  that  there  was  no  sufficient  proof  of  a  valid  agreement 
between  the  plaintiff  and  defendant  to  entitle  the  latter  to  nave  the 
rule  founded  on  it  so  enforced.  His  lordship  thus  states  the  ground 
of  his  opinion : — *^  When  a  litigant  party  in  a  cause  entrusts  his 
brief  to  a  counsel,  his  object  is  to  have  the  benefit  of  his  advocacy, 
and  not  to  employ  an  agent  to  negotiate  terms  of  compromise. 
Taking  the  general  rule  laid  down  in  Smith's  Mercantile  Law, 
5th  ed^  p.  134,  to  be  correct — viz.,  that  '  the  extent  of  the  agenfs 
anthority  is  (as  between  his  principal  and  third  parties)  to  be  mea- 
sured by  the  extent  of  his  usual  employment' — can  it  be  said  that  it 
is  part  of  counsel's  usual  employment,  not  only  to  plead  the  cause 
of  his  client  in  Court,  but  to  negotiate  for  the  division  of  the  pro- 
perty in  dispute  between  the  litigant  parties?  A  client  might  think 
a  pa^cular  barrister  an  excellent  aavocate,  and  therefore  employ 
him,  but  might  have  no  confidence  in  his  power  as  a  negotiator  of 
rob.  IV.— ?ro.  xxxvm.  fkbrttart  1860.  b 
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terms  of  compromise.    .    .    .    He  professes,  in  conducting  a  caose, 
to  act  entirely  upon  his  own  iudgment  and  discretion,  uncontrolled 
by  his  clieut;  and  the  client  leaves  the  whole  management  of  the 
cause  to  his  counsel.     But  where  a  compromise  is  contemplated,  and 
litigation  is  to  cease  upon  terms  to  be  arranged,  counsel  then  can 
only  act,  as  I  believe,  under  special  instructions."    In  consequence  of 
this  opinion.  Justices  Cresswell  and  Williams,  though  diffenng  from 
it,  declined  to  enforce  the  rule  by  attachment.    The  case  then  came 
before  the  Master  of  the  Bolls  on  a  supplemental  bill  filed  by  Cap^ 
tain  Swinfen.     His  honour  was  of  the  same  opinion  with  Justice 
Crowder,  and  dismissed  the  bill.    In  his  judgment  the  following 
passages  occur : — '^  An  agent  has  full  authority  to  do  everything  that 
is  within  the  scope  of  his  authority,  expressed  or  implied.     What  is 
the  authority  which  is  vested  in  an  attorney  in  these  cases  ?     He  is 
employed  to  conduct  a  suit  for  a  client,  but  I  apprehend  it  to  be 
penectly  clear,  that  a  compromise  does  not  come  within  the  term 
'conduct  of  a  suit,'  and' that  a  compromise  is  not  within  the  mean- 
ing of  the  words  ^  management  of  a  cause.'     ...     I  should  no 
more  consider  the  attorney  I  employ  to  conduct  a  suit  authorized 
to  dispose  of  the  property  sought  to  be  recovered  or  defended  (his 
honour  held  the  compromise  in  question  to  be  nothing  less  than  a 
sale  between  the  parties,  upon  certain  terms),  than  I  should  expect 
that  a  person  employed  to  take  horses  to  a  particular  place  to  feed  or 
to  break  them  in,  would  have  an  authority  to  sell  or  exchange  them ; 
or  that  a  coachman,  employed  to  drive  a  carriage,   would  have 
authority  to  exchange  it."     Throughout  these  opinions^  (fi^^  ^^^ 
were  the  opinions  of  those  Judges  who  were  against  the  verdict),  it 
will  be  observed  that  the  distinction  is  clearly  drawn  between  the 
counsel's  discretionary  powers  in  the  *'  conduct"  of  a  cause  and  his 
power  of  ending  it  by  a  compromise,  and  whilst  the  latter  is  denied 
the  former  is  fully  recognised.     Such  a   distinction   is  perfectly 
essential  to  the  continuance  of  the  system  of  professional  advocacy. 
Counsel  are  employed  as  persons  of  skill  and  discretion  in  the  con- 
duct of  suits,  and  unless  they  are  allowed  to  take  their  own  course 
in  the  management  of  the  case,  in  justice  to  their  own  reputation, 
they  will  refuse  to  undertake  it.    The  footing  on  which  the  relation 
of  client  and  counsel  rests  is,  that  the  former  has  not  the  skill  neces- 
sary for  the  management  of  his  own  case.     It  would  be  absurd, 
therefore,  to  hold  that  counsel,  selected  on  account  of  their  possess- 
ing that  very  skill,  should  be  obliged  to  take  their  client's  directions 
as  to  every  witness  who  is  or  is  not  to  be  examined,  and  as  to  the 
particular  questions  which  are  to  be  put  to  each.     No  doubt  a 
counsel  might  expressly  undertake  to  examine  a  certain  witness  or 

{)ur8ue  a  certain  line  of  examination,  and  if  he  failed  to  do  so  and 
ose  the  verdict,  possibly  the  client  might  have  an  action  of  damages 
against  him.  But  it  is  unnecessary  to  consider  that  question  now, 
for  it  did  not  arise  in  the  case  of  M'Intosh,  there  being  really 
nothing  in  the  affidavit  to  show  that  the  SoIicitor^G^neraf  under- 
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took  to  examine  the  pursuer,  which  the  Lord  President  said  he 
would  have  been  veiy  much  surprised  to  have  found  that  he  had 
done. 

The  case  of  Swinfen,  thus  explained,  clearly  afforded  no  sanction 
to  the  pursuer's  demand  for  a  new  trial.  On  the  contrary,  it  is  an 
anthonty  the  other  way,  for  it  is  very  obvious  that  neither  the  Master 
of  the  Rolls  nor  Justice  Crowder  would  have  interfered  with  the 
exercise  of  Sir  F.  Thesiger's  discretion  in  the  conduct  of  the  case^ 
though  they  denied  him  the  right  of  compromising  and  so  ending  it. 

From  the  terms  of  the  affidavit,  which  we  quoted,  it  will  be  ob- 
served that  the  pursuer  complained  of  the  conduct  of  the  Lord 
President  in  refusing  to  hear  his  explanation,  or  to  examine  him  at 
the  close  of  the  trial.  When,  however,  it  is  borne  in  mind  that  he 
did  not  address  the  Court  till  after  the  speeches  of  counsel  and  the 
charge  of  the  Judge,  it  is  perfectly  manifest  that  whatever  other 
remedy  was  or  is  open  to  him,  he  was  not  entitled  to  expect  to  have 
himself  examined  at  that  stage,  or  to  demand  that  the  verdict  should 
be  set  aside  because  he  was  not  then  examined. 
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In  an  article  on  the  annual  Parliamentary  paper  on  Judicial  Statistics^ 
the  Law  Magazine  and  Review  calls  attention  to  the  disproportionate 
number  of  cases  actually  litigated  in  the  English  courts,  in  com- 
parison with  the  number  compromised  or  abandoned.  The  unequal 
distribution  of  business  among  the  courts  of  co-ordinate  jurisdiction, 
such  as  the  Common  Pleas  and  Exchequer,  is  also  noticed.  The 
following  remarks  on  judicial  arbitrations  will  be  read  with  interest: — 

That  413  causes  shotdd  have  been  referred  to  the  masters  is  also  a  notable  fact, 
but  one  not  to  be  contemplated  with  unmixed  approbation.  For,  in  the  first 
place,  we  have  heard  complaints  of  the  too  great  zeal  exhibited,  both  on  the 
bench  and  ready  acquieecence  on  the  nart  of  uie  bar,  to  send  down  causes  for 
the  masters  to  try,  which  might  more  legitimately  have  been  disposed  of  in  open 
court ;  and,  next,  it  is  notorious  that  the  masters  have  been  overburdened  with 
these  references,  which  are  superadded  to  their  proper  official  duties.  The  con- 
sequence is,  that  there  are  perpetual  postponements  and  prolonged  intervals 
between  the  meetings ;  great  expenses  are  incurred,  considerable  inconvenienceB 
endured,  and  the  result  frequently  not  accepted  with  satisfaction.  We  do  not 
speak  on  behalf  of  the  junior  bar,  who  no  doubt  regard  these  arbitrations  as  an 
onnecesaary  withdrawfid  from  themselves  of  a  remunerative  occupation ;  for,  in 
our  judgment,  they  have  themselves  to  thank  for  any  preference  shown  herein 
for  Uie  master^s  office.  In  the  latter,  the  fees  are  reasonable,  whereas  the  cus- 
tomary scale  of  counsePs  fees  on  arbitrations  are  excessive  and  unjustifiable.  The 
heavy  additional  fees  demanded  by  counsel  for  each  sitting,  frequently  of  short 
duration,  and  the  frightful  amount  of  costs  which  the  losing  side  has  often  to 
pay,  has  rendered  the  practice  of  referring  cases  to  gentlemen  of  the  bar  very 
unpopular.  The  plea  which  is  set  up  by  counsel,  that  in  undertaking  an  arbitra- 
tion, or  in  appearing  before  an  arbitrator,  they  ^re  leaving  their  on&nary  duties, 
and  should  therefore  receive  special  remiueralion,  is  as  rotten  as  any  ancient 
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Taeation  plea ;  for  the j  luiye  been  retained  to  ccmdnct  the  cause,  and  if  their 
time  is  not  occupied  in  Court,  their  client  has  a  claim  to  it  out  of  CSourt ;  and, 
moreover,  the  reterenceB  are  in  practice  held  at  times  most  convenient  to  counsel. 
The  arbitrator,  of  course,  must  be  adequately  reipunerated,  and  any  additional 
labour  or  expense  of  time  imposed  upon  counsel,  arising  from  the  peculiar  nature 
of  the  suit  or  oouxve  of  proceeding,  should  be  provid^  for ;  but  the  practice  of 
making  a  ^*  good  thing  **  out  of  arbitrations  cannot  be  too  loudly  eondemned. 

No  one  can  read  the  very  interesting  paper  from  which  we  have 
quoted,  without  being  impressed  with  the  great  value  and  import- 
ance of  a  comprehensive,  accurately  digested  return  of  Juoidal 
Statistics.  We  trust  that  another  year  will  not  be  allowed  to  pass 
over  without  obtaining  an  extension  of  these  tables  to  the  courts  in 
Scotland.  A  comparison  of  the  amount  of  business  transacted  in 
the  Superior  and  Sheriff  Courts  respectively,  and  of  both  with  the 
corresponding  judicatories  in  England,  could  not  fail  to  throw  light 
on  the  true  causes  of  that  delay  which  has  fallen  like  a  blight  upon 
the  business  of  the  Court  of  Session. 

The  Taimo  Times  of  14th  January,  in  an  article  which  we  subjoin, 
complains  that  the  judges  and  counsel  in  the  Courts  of  Chancery  nave 
combined  to  render  the  statutory  provisions  for  importing  Jury  Trial 
into  the  practice  of  that  Court  inoperative.  If  the  framers  of  the 
statute  had  studied  the  history  of  tne  introduction  of  Jury  Trial  into 
Scotland,  this  blunder  would  not  have  occurred.  The  remedy  is 
still  within  their  power.  It  is,  as  our  Scotch  readers  will  anticipate, 
to  ^^appropriate"  certain  classes  of  cases  to  Jury  Trial — ^in  other 
words,  to  make  Jury  Trial  imperative  in  the  specified  cases.  Thus, 
and  thus  only,  will  the  Chancery  bar  be  educated  to  overcome  its 
repugnance  to  Jury  Trial : — 

The  present  week  has  witnessed  the  empanelling  of  the  first  jury  in  the  Court 
of  Equity.  For  this  great  improrement  the  proression  is  indebted  to  ^  Hugh 
Cairns.  But  his  measure,  although  it  became  law,  was  for  a  long  time  nullified 
by  the  reluctance  of  the  courts  to  adopt  it  in  practice.  The  Equity  judges  did 
not  like  it,  and  tlie  Equity  Bar  were  averse  to  it.  The  former  looked  upon  it  as 
an  invasion  of  time-honoured  pinciples — a  sort  of  trespass  of  the  common  law 
upon  their  proper  province.  The  latter  wete  conscious  that  thdr  training  bad 
not  qualified  them  for  dealing  with  witnesses  and  a  jury.    So  both  assisted  in 

?uietly  burying  the  new  law.    Lord  Lyndhurst  last  year  called  the  attention  of 
^arlhunent  to  the  manner  in  which  its  decrees  had  been  nullified,  and  a  com- 
mission  was  appointed  to  make  further  inquiry  into  a  subject  which  was  leaDy 
settled  long  before.    That  commission  is  still  continuing  its  labours,  and  we  are 
glad  to  see  that  Lord  Lvndhurst  is  giving  to  its  investigations  the  benefit  of  his 
presence.    We  cannot  doubt  that  the  result  will  be  to  lead  to  the  general  en- 
forcement of  that  rational  procedure  by  viva  voce  examination  and  a  imy,  of 
which  the  first  specimen  has  been  given  this  week.    We  congratulate  tne  pro- 
fession and  the  public  on  Sir  Hugh  Cairns'  Act  being  put  in  motion  at  last ;  aiul 
we  hope  Uuftt,  even  without  awaiting  the  report  of  the  commission,  thesolidtoTs 
will  insist  upon  the  adoption  of  trial  by  jury  in  Chancery  wherever  facta  are  in 
dispute,  whatever  aversion  may  be  shown  to  it  by  their  advisers.    It  is  the  only 
procedure  adapted  to  the  discovery  of  truth,  as  reason  asserts  and  experienoe 
proves ;  and  tliis  finit  successful  instance  of  it  should  induce  otheni  to  fouow  the 
example. 

The  same  paper  comments  upon  the  miscarriage  of  justice  in  the 
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case  of  the  Rev.  Mr  Hatch  ;  and  insists  on  the  necessity  of  extend- 
ing the  remedy  of  new  trial  to  the  criminal  if  we  woald  save  the  Jury 
system  from  merited  opprobrium.  We  heartily  concur  in  the  recom- 
mendation. The  Law  Times  thus  exposes  the  injustice  sustained 
by  prisoners  in  England,  in  conseauence  of  the  inducement  held 
oat  to  counsel  to  suppress  evidence  m  exculpation,  with  the  view  of 
securinj?  the  last  word  with  the  jury,  and  adverts  to  the  superiority 
of  the  Scotch  system  : — 

The  notoriety  of  this  case  has  given  to  the  particular  defect  in  the  law  a  too- 
ndnence  which  ought  to  be  turned  to  account  by  improvers  of  the  law.  JBut 
the  incident  is  by  no  means  uncommon;  It  occuib  every  day  in  the  criminal 
oonrts.  There  is  not  an  assize  or  a  quarter  flfassion  at  which  counsel  and  attor- 
nevB  acting  for  prisoners  are  not  compelled  to  choose  between  the  suppression  of 
a  defence  and  the  danger  of  a  reply ;  and,  as  a  general  rule,  they  seldom  resolve 
in  favour  of  entering  upon  a  defence  without  having  cause  to  rue  the  resolution. 

The  Scotch  law  is  more  just  to  prisoners.  Not  only  does  it  not  give  the  last 
word  to  Hie  prosecution,  but  in  aU  cases  the  prisoner  has  the  last  word.  With- 
out adopting  the  Scotch  efystem  in  its  entirety,  it  would  be  a  very  great  improve- 
ment in  onr  own  procedure  in  criminal  cases  if  the  last  word  were  to  be  given  to 
the  prisoner,  so  that  his  safety  may  not  be  jeopardized,  as  now  it  is,  by  the  practical 
exclusion  of  his  witnesses  through  the  pruoent  dread  of  the  consequences  of  a 
re|^.  Some  fears  have  been  ezpreased  that  the  privilege  might  be  abused  by 
me  opportunity  it  would  give  for  two  speeches  instead  of  one.  But  this  might 
be  prevented,  as  it  now  is  at  Nisi  Prius,  by  making  it  a  rule  that,  at  the  close 
of  the  case  for  the  prosecution,  the  prisoner's  counsel  should  state  whether  he 
intends  to  call  witnesses,  and  if  so,  that  his  speech  should  be  in  the  nature  of 
an  opening,  strictly  limited  to  a  statement  of  the  facts  he  proposes  to  prove ;  at 
the  close  of  his  case  the  prosecution  should  reply,  and  then  the  prisoner's  counsel 
■hould  make  his  general  defence  on  the  whole  case. 

Or,  we  see  no  substantial  objection  to  the  witnesses  for  the  defence  being 
called  at  the  close  of  the  case  for  the  prosecution  without  an  opening  speech, 
giving  to  the  prosecution  a  reply  upon  it,  and  to  the  prisoner  the  general  ddtenoe. 

But,  however  it  be  accomplished,  we  hope  to  see  the  defect  removed,  and  the 
last  word  permitted  to  the  prisoner. 

The  following  article  conveys  a  hint  which  we  hope  will  not  be 
thrown  away  on  the  Scotch  profession ;  though  we  are  bound  to 
say,  the  reasons  for  complaint  do  not  exist  to  the  same  extent  in 
this  country  as  they  appear  to  do  in  Bngland  : — 

An  incident  in  the  Divorce  Court  deserres  to  be  noted,  because  it  gives  the 
authority  of  a  distinguished  judge  to  a  complaint  not  unfrequent  in  all  our 
oonrto — the  nondelivery  of  bnefs  to  counsel  in  sufficient  time  to  enable  them 
properly  to  master  their  contents.  The  reasons  for  this  delay  in  briefing  counsel 
are  various ;  but  the  rarest  is,  that  the  brief  is  not  ready  for  delivery.  More 
frequently  it  is  the  result  of  a  very  proper  desire  on  the  part  of  the  attorney  to 
flBwe  to  his  dient  the  oonnadl^s  fees,  should  there  be  an  amicable  settlement  at 
the  latest  moment ;  and  it  is  at  the  latest  moment  that  compromises  are  most 
frequent,  for  clients  are  most  phicable  when  the  possibility  of  defeat  as  well  as 
the  hope  of  victory  stares  them  in  the  face.  But  this  caution,  creditable  in  its 
motive,  is  often  carried  too  far,  to  the  injury  of  the  client  whom  it  is  designed 
to  boiefit,  and  upon  counsel  operating  as  a  positive  injustice.  The  aptitude  of 
an  eiqwrienoad  advocate  in  seiang  the  points  of  a  case  almost  at  a  glance  is 
truly  marveDous,  and  seems  more  like  an  instinct  than  an  effort  of  the  mteUect. 
and  his  power  of  concealing  his  ignorance  of  a  case  he  has  only  partialhr  studied 
ia  acarceiy  less  astonishing ;  but  the  attorney  is  not,  therefore,  juatifiad  in  rely- 


86  THE  MONTH. 

ing  upon  the  exerciae  of  either  faculty  in  hk  own  bdbalf .  Nor  must  he  forget 
that  his  case  is  not  the  only  one  for  which  the  attention  of  counsel  i&  demanded. 
Other  attorneys  having  briefs  which  they  at  least  look  upon  as  equally  im- 
portant, and  who  have  also  deferred  the  delivery  of  them  to  the  latest  moment 
for  the  same  reasons,  will  have  piled  them  upon  his  table,  and  there  must  be 
consultations  and  conferences,  and  perhaps  only  a  night  for  the  doing  of  it  alL 
In  such  circumstances  it  is  physically  impossible  that  justice  can  be  rendered  to 
a  brief  so  delivered.  The  utmost  that  uie  leader  can  attempt  is  to  peruse  the 
statement  of  the  case ;  he  cannot  look  at  the  evidence,  and  ne  must  rely  upon 
his  junior  for  prompting  in  the  details.  At  the  assizes  there  is  some  excuse  for 
this  late  delivery  of  a  brief.  Counsel  does  not  arrive  at  the  assize  town  until  the 
evening  before  the  opening  of  the  court,  and  that  one  night  i&  alone  allowed  ta 
him  for  reading  all  his  brie£s  and  holding  all  his  consultations.  If  the  number 
of  sheets  to  be  read,  and  the  number  of  minutes  allowed  for  the  reading,  were 
counted,  it  would  be  found,  in  many  instances,  that,  with  a  counsel  in  good 
practice,  all  the  hours  of  the  night  would  be  insufficient  for  the  most  rapid 
reading  of  the  pile  of  manuscript,  and  that  not  a  moment  remains  for  reflection 
or  research.  In  London,  however,  there  is  no  such  excuse.  The  brie£B  might 
always  be  delivered  some  days  before  the  sittings ;  and  whenever  it  is  possible,  it 
is  the  duty  of  the  attorney  so  to  do.  Even  at  the  assizes  it  would  be  well  if 
the  attorney  would  not  wait  for  the  commission  day,  but  forward  the  brief  to 
counsel  some  days  before.  Instances  are  not  rare  of  briefs  of  considerable 
magnitude  being  thrust  into  the  hands  of  counsel  in  court,  not  long  before  the 
cause  is  to  be  csJled  on.  How  can  the  dient^s  interest  be  properly  advocated 
by  the  ablest  man  in  such  circumstances? 

The  Solicitors*  Journal  refers  to  the  strictures  formerly  made  in 
this  Joamal  regarding  the  delay  and  expense  of  suits  in  the  Court 
of  Session,  and  adds : — 

Judging  by  what  one  sees  in  the  House  of  Lords  appeals  from  the  decisions  of 
the  Court  of  Session,  its  procedure  certainly  requires  simplification  and  a  closer 
approach  to  a  rational  method.  We  agree  wiui  our  contemporary,  that,  until 
some  amendment  in  this  respect  taked  place,  the  Advocates  and  Writers  to  the 
Signet  of  Edinburgh  will  find  it  harder  every  day  to  compete  with  the  rougher 
but  cheaper  justice  of  the  Sheriffs  Courts. 
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It  will  be  observed  from  the  extract  in  another  column,  that  the 
Lord  President  has  lightened  the  dead  weight  of  the  First  Division 
Boll,  by  transferring  forty-five  cases  to  that  of  the  Second  Division. 
This  timely  measure,  to  the  necessity  of  which  we  called  attention 
in  our  last  impression,  has,  we  understand,  given  very  general  satis- 
faction. Where  the  law  is  so  well  administered  as  it  is  at  present 
in  both  Divisions  of  the  Court,  it  is  a  matter  of  indifierence,  alike  to 
agents  and  suitors,  by  whom  their  cases  fall  to  be  determined ;  and 
we  suspect  that  habit  and  old  associations  have  a  great  deal  to  do 
with  the  practice,  now  become  inveterate,  of  enrolling  the  majority 
of  cases  before  the  Division  which  is  entitled  by  courtesy  to  pre« 
cedence. 


THE  MONTH.  87 

Notwithstanding  the  exertions  which  have  been  made  to  keep 
down  the  arrears  of  the  Division  Bolls,  it  is  quite  plain  to  all  who 
are  conversant  with  the  practice  of  the  Court  of  Session,  that  an 
effectaal  remedy  will  never  be  provided  until  a  Third  Division  is 
constituted.  This  proposition,  which  first  assumed  a  definite  and 
tangible  form  in  our  impression  of  last  month,  in  virtue  of  the  sug- 
gestion we  then  made  for  abolishing  the  Outer  House  Debate  Boll, 
has  already  been  received  with  favour  by  persons  whose  opinions 
are  entitled  to  the  highest  consideration  from  the  profession.  And, 
what  is  perhaps  of  greater  importance  than  the  countenance  of  dis* 
tinguished  names,  the  justice  of  this  scheme  has  commended  itself 
to  the  good  opinion  of  sensible  and  moderate  men  in  the  various 
walks  of  the  profession  both  in  Edinburgh  and  in  the  country. 
The  Outer  House  has  not,  in  recent  times,  been  held  in  very  high 
esteem.  It  was  bad  as  originally  constituted,  and  has  not  been 
much  improved  by  subsequent  changes.  For  all  practical  purposes, 
its  functions  may  be  regarded  as  obsolete,  since  the  parties  seldom 
think  of  acquiescing  in  its  decisions  if  it  is  possible  to  take  them  to 
review.  When  we  speak  of  doing  away  with  the  Outer  House 
system,  we  do  not  of  course  imply  that  the  time  of  the  Divisions 
should  be  occupied  with  the  hearing  of  formal  motions.  One  judge 
from  each  Division  would  still  sit  at  Chambers  to  dispose  of  formal 
and  incidental  motions ;  and,  as  their  Lordships  might  be  required 
to  undertake  this  duty  in  rotation,  the  additional  labour  devolved 
upon  each  would  be  comparatively  trifling,  and  would  be  more  than 
compensated  by  the  new  Division  relieving  them  of  a  large  share 
of  their  regular  business. 

Among  the  causes  which  contribute  their  share  to  the  general 
retardation  of  business  in  the  Court  of  Session,  there  are  two  which 
admit  of  easy  remedy.  We  refer  to  the  plea  of  ^^  irrelevancy,"  and 
the  practice  of  stating  preliminary  pleas.  Under  the  present  system, 
the  Lord  Ordinary  is  required  to  find  the  unsuccessful  party  liable 
in  the  expenses  of  discussing  preliminaiy  pleas,  but  only  in  the  event 
of  his  availing  himself  of  the  right  to  reclaim  ;  that  is,  in  the  very 
case  where  the  party  has  shown  his  bona  Jides  by  refusing  to  rest 
satisfied  with  a  decision  against  him.  But  in  the  large  class  of 
cases,  in  which  such  pleas  are  stated  mainly  with  a  view  to  delay, 
the  parties  shrink  from  taking  their  frivolous  objections  into  the 
Inner  House ;  yet  the  Lord  Ordinary  has  no  power  to  award  ex- 
penses against  such  temere  lUigantesy  who  are  thus  encouraged  to  go 
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on  wasting  the  time  of  the  public,  and  delaying  the  settlement  of 
the  caose,  without  perhaps  the  shadow  of  a  case  on  their  objections. 

As  to  the  plea  of  relevancy,  it  is  much  to  be  desired  that  the 
Court  in  this  matter  would  conform  to  the  provisions  of  the  Judi- 
cature Act.  The  Lord  Ordinary,  before  ordering  a  revisal  of  papers, 
ought  to  examine  the  summons  and  defences,  and  if  he  finds  that 
a  case  has  not  been  ^^  relevantly  laid,"  he  should  either  dismiss  the 
action,  or  order  an  amendment*  It  is  quite  competent  to  parties  at 
this  stage  to  raise  any  question  as  to  relevancy  of  averment ;  and  if 
they  do  not  avail  themselves  of  that  opportunity,  they  should  be 
held  foreclosed  from  afterwards  insisting  in  any  plea  of  the  kind. 
In  shorty  once  a  case  has  got  out  of  the  printed  roll,  there  should  be 
nothing  to  intercept  its  passage  to  a  jury  except  the  necessary  dis- 
cussion on  the  adjustment  of  issues;  and  the  less  that  is  encouraged 
the  better.  There  is,  however,  a  difficulty  at  present  in  absolutely 
excluding  the  consideration  of  relevancy  from  the  preliminary  stages 
of  the  cause.  It  arises  from  the  practice  of  allowing  passages  of  the 
original  record  to  be  struck  out  on  revisal,  the  effect  of  which  may 
be  to  deprive  the  pursuer's  case  of  whatever  relevancy  there  was  in 
its  original  statement.  The  practice  is  of  no  use  to  the  party  him- 
self, because  his  original  condescendence  or  defences  may  be  put  in 
evidence  against  him.  Why  then  should  a  party  be  allowed  to  re- 
tract any  statement  deliberately  made  in  a  judicial  proceeding  ?  The 
present  system  of  making  up  records  is  unsatisfactory.  A  much 
shorter  statement  of  facts  would  in  most  cases  be  sufficient,  and  re- 
visal ought  only  to  be  allowed  in  the  way  of  addition.  We  wish  to 
guard  ourselves,  however,  from  the  supposition  that  any  blame  is 
meant  to  be  imputed  to  counsel  as  regards  the  system  of  lengthen- 
ing out  records.  So  long  as  the  rule  is  in  force,  that  nothing  can 
be  proved  at  the  trial  but  what  is  set  forth  in  the  record,  there  is 
an  obvious  propriety  in  setting  out  everjrthing  that  can  be  conceived 
to  have  any  bearing  on  the  merits. 

Among  the  cases  which  have  been  decided  this  session,  the  Car- 
dross  Case  and  that  of  Joel  v.  Gill  continue  to  attract  a  large  share 
of  public  attention.  The  Law  Times  is  fierce  in  its  denunciations 
of  the  Scottish  system,  and  demands  that  the  Lord  Chancellor 
(whom  failing  Lord  Wensleydale)  shall  bring  in  a  bill  on  the  very 
first  night  of  the  Parliamentary  session,  to  deprive  the  Scotch 
Courts  of  their  assumed  jurisdiction.  In  another  place  we  have  re- 
ferred at  length  to  the  Cardross  decision,  and  the  unreasoning 
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clamour  to  which  it  has  given  birth.  Another  case,  familiar  in  the 
annals  of  the  Court  of  Session,  has  quietly  dropped  out  of  view, 
having  been  settled  by  a  compromise.  We  refer  to  the  great  mineral 
ease  of  Gillespie  v.  Russell,  The  opportunity  has,  in  the  meantime, 
been  lost,  of  determining  the  effect  to  be  given  to  the  plea  of  con- 
cealment as  evidence  of  ^^  fraud  inducing  a  contract."  We  under- 
stand the  pure  question  is  likely  to  be  raised  in  an  action  which  is 
about  to  be  broaght  by  another  proprietor,  from  whom  Messrs 
Russell  obtained  a  lease  of  part  of  their  mineral  fields. 

In  connection  with  the  Bargage  Titles  Bill,  which  the  Lord 
Advocate  has  promised  to  introduce  into  Parliament,  it  seems  de- 
sirable to  call  the  attention  of  law  reformers  to  the  possibility  of  still 
fiuther  amplifying  the  transference  of  landed  property.  There  are 
obviously  two  means  of  effecting  the  object  in  view.  We  may  pro- 
ceed by  abolishing  superiorities  altogether,  thereby  enabling  the 
vassal  to  obtain  a  confirmation  direct  from  the  Crown, — a  method 
which  would  be  distasteful  to  the  great  feudal  proprietors,  and  which 
would  give  no  relief  to  the  actual  owner,  being  in  effect  only  a 
transference  of  the  servitude  to  a  more  powerful,  and  probably,  a 
more  exacting  superior.  The  other  method  which  we  have  in  view 
is  the  total  abolition  of  the  ceremony  of  confirmation  as  regards  all 
proprietors  not  holding  from  the  Crown,  and  a  compulsory  addition 
of  a  universal  rate  of  five  per  cent.,  or  such  other  rate  as  may  be 
just,  to  the  amount  of  the  annual  feu-duty,  in  lieu  of  each  dapli- 
cand  exigible  in  respect  of  renewals.  We  content  ourselves  with 
merely  throwing  out  this  hint  to  the  profession,  as  the  subject 
demands  a  more  carefrd  discussion  than  we  can  ^ve  to  it  in  this 
place. 


Segal  3ntielli0ient£. 


Inner  House. — Transference  of  Causes, — ^The  following  announcement 
appeared  in  the  Rolls  of  the  Court  of  Seanlon,  of  date  the  17  Januaiy: — 
*^^  Under  authority  of  the  Act  20  and  21  Vict.,  cap.  56,  the  Lord  President 
has  transferred  from  the  First  Division  to  the  Second  Division,  the  forty-five 
causes  specified  in  the  following  list,  which  stood  in  the  First  Division  Short 
Roll,  and  he  directs  the  list  of  causes  so  transferred  to  be  entered  in  the  Books 
ai  Sederunt,  and  to  be  forUiwith  printed  and  published  on  the  waUs  of  the 
C<jurty  and  also  to  be  published  in  the  Minute  Book,  in  terms  of  the  Statute. 
(Signed)  Dun.  McNeill,  Lord  Prudent.  [Tlie  list  of  causes  so  transferred 
inefiides  all  causes  remitted  to  the  Short  KoU,  from  and  after  the  first  day  of 
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the  Summer  SeasioD  (13  May  1859),  and  prior  to  the  said  17  of  January. — 
Ed.  J.  J.] 

Faculty  of  Advocates. — ^At  the  Annual  General  Meeting  held  on  the  20 
ult.,  a  plan  was  submitted  to  the  Faculty,  for  the  endowment  of  hospital  for 
sick  children,  from  the  funds  of  the  Chalmers'  Bequest,  of  which  the  Faculty  are 
trustees.  The  proposal  was  generally  approved  of,  and  the  matter  was  remitted 
to  a  committee. 

The  Coming  Reform  Bill. — Government  have  obtained  two  returns  from 
the  registrars  of  Sheffield,  the  first  showing  the  number  of  male  persons  occupy- 
ing houses  at  L.5,  L.6,  L.7,  and  L.8  rating  and  rental ;  and  the  latter  showing 
the  niunber  of  such  occupancies  at  L.8,  L.9,  and  L.10  and  upwards.  A  further 
return  has  just  been  obtained  from  the  town-clerk,  showing  the  acreage  of  the 
borough,  the  relative  proportions  of  town  and  country,  the  amount  of  assess- 
ment to  the  income-tax,  the  present  number  of  voters,  and  the  proportion  who 
voted  in  the  two  last  contests,  the  number  of  houses  rated  at  L.5,  L.6,  L.8, 
L.10,  and  upwards,  the  ratio  of  the  rateable  value  of  property  to  the  gross 
rental,  etc.  From  these  returns  it  appears  that  there  are  only  at  present  7381 
voters  on  the  register,  though  the  present  rental  of  L.10  and  upwards  gives 
8615  voting  quaMcations ;  that  a  L.9  rental  franchise  would  give  9780  voting 
qualifications;  an  L.8  rental,  10,950;  a  L.7  rental,  13,066;  a  L.6  rental, 
20,668 ;  and  a  L.5  rental,  27,058,  or  more  than  three  times  the  present  number. 
A  L.10  rating  franchise  would  give  6052  qualifications;  a  L.9  rating,  6890 ; 
an  L.8  rating,  7748 ;  a  L.7  rating,  9110 ;  a  L.6  rating,  11,200 ;  and  a  L.5 
rating,  15,200,  or  nearly  double  the  present  constituency.  Houses  and  manu- 
factories are  rated  at  about  75  per  cent,  on  the  rental,  and  land  at  about  85  per 
cent.  The  borough  is  assessed  to  the  income-tax  under  Schedules  A,  B,  C,  and 
D,  at  L.1,220,411. 

The  Edinburgh  Reformatory  for  Juvenile  Male  Criminals. — ^The  Gazette 
of  January  13  contains  the  intimation  that  ^^  the  Wellington  Farm  School,  near 
Penicuik,  in  the  county  of  Edinburgh,  has  been  certifiS  by  the  Secretary  of 
State  as  fit  to  be  a  reformatory  school  for  boyft,  under  the  provisions  of  the 
Statute  17  and  18  Vict.,  c.  86."  It  is  expected  that  the  reformatory  will  be 
ready  for  the  reception  of  inmates  about  the  20  February.  It  will  now, 
therefore,  be  in  the  power  of  the  sitting  magistrate  to  take  advantage  of  the 
Act,  under  which  delinquents  committed  to  reformatory  institutions  must 
undergo  a  certain  period  of  imprisonment — a  qualification  which  it  is  well 
known  has  been  frequently  made  ^e  subject  of  much  discussion  and  denunciation. 

Consular  Judges  and  their  Powers. — Our  readers  may  recollect  that  some 
years  ago,  at  the  close  of  the  Russian  war,  Mr  Edmund  Hornby,  formerly  a 
commissioner  on  the  American  boundary  question,  was  appointed  consular 
judge  in  the  Levant,  to  adjudicate  upon  the  various  matters  which  had  become 
too  numerous  and  responsible  for  the  consular  authorities  to  investigate 
thoroughly.  The  cases  coming  under  his  jurisdiction  last  year  numbered  about 
1400,  Sius  showing  the  great  necessity  for  such  a  tribunal  in  these  regions. 
Mr  Hornby,  we  understand,  is  at  present  in  this  country,  with  the  view  of 
having  his  appointment  settled  upon  a  more  definite  basis.' — Law  Times, 

The  Torbanehill  Mineral  Case. — ^The  litigation  in  this  case  has  at  lengtli 
been  closed  by  a  compromise.  It  is  agreed  that  Mr  and  Mrs  Gillespie  of  Tor- 
banehill shaU  give  up  to  Messrs  Russell,  on  certain  conditions,  including  a 
specified  lordship,  the  whole  of  the  disputed  mineral  which  may  be  found  in 
tte  barrier  along  the  north  march  of  Torbanehill  lands,  between  Torbanehill 
and  Torbane ;  or,  in  other  words,  where  the  lands  of  Torbanehill  and  those  of 
Torbane  join  and  meet.  Messrs  RusseU,  on  the  other  hand,  give  up  the  minerals 
under  the  mansion-house,  farm-buildings,  and  offices.  The  important  part  of 
the  agreement  is,  that  on  all  the  disputed  mineral  put  out  and  removed  by  Messrs 
Ruasdl  prior  to  Ijammas  1859,  a  lordship  of  one-tenth  of  the  net  prices  realised 
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shall  be  paid ;  and  after  that  term  a  lordship  of  one-seventh  of  the  net  priceB 
realised ;  or  a  lordship  of  one-seventh  part  of  the  whole  out-put  of  the  mineral 
itself. 

Legal  Appointments. — Mr  James  Lawson  Hill,  of  the  firm  of  Messrs  Hill 
and  Robertson,  W.S.,  Frederick  Street,  has,  ou  the  nomination  of  the  Lord 
Advocate,  received  the  appointment  of  Commissary  Clerk,  vacant  by  the  death 
of  the  late  Mr  W.  Alexander.  Mr  R.  P.  Collier,  Q.C.,  has  been  appointed 
Counsel  to  the  Admiralty,  and  Judge- Advocate  of  the  Fleet,  in  succession  to 
Mr  Atherton,  now  her  Majesty's  Solicitor-General.  This  appointment,  not 
being  an  office  under  the  Crown,  does  not  vacate  Mr  Collier's  seat  in  the  House 
of  Commons,  as  member  for  Plymouth.  The  AttornOT^-General  has  directed  the 
junior  briefs  in  the  department  of  the  office  of  Woods,  Forests,  and  Land  Revenues 
of  the  Crown  to  be  sent  to  Mr  P.  M^Mahon,  of  the  Oxford  Circuit,  in  place  of  Mr 
W.  N.  Willes,  who  has  been  appointed  a  County  Court  judge. 

LsoAL  Education  in  the  Colonies. — The  Upper  Canada  Law  Journal  of  last 
month  contains  some  interesting  information  about  the  course  of  education 
prescribed  by  the  Law  Society  of  that  province,  for  persons  desirous  of  becoming 
either  barristers  or  attorneys.  It  is  to  be  noted,  in  the  first  place,  that  in 
either  case  it  is  absolutely  necessary,  in  Upper  Canada,  to  pass  a  preliminary 
examination ;  and  that  the  same  body — the  **  Law  Society  *' — ^has  the  power  of 
conferring  t^  degree  of  barrister-at-law,  and  of  admitting  and  certifying 
attorneys  and  solicitors.  The  students  for  the  bar  appear  to  be  divided  into 
three  classes,  into  any  of  which  it  is  impossible  to  gain  admission  without  first 
passing  an  examination.  According  to  the  regulations  of  the  Society  at  present 
in  force,  the  examination  for  admission  into  the  ranks  of  bar  students  is  in  the 
following  books : — 

For  the  University  Class. — ^Homer,  first  book  of  Iliad ;  Lucian,  Charon,  Life 
or  Dream  of  Lucian,  and  Timon ;  Odes  of  Horace ;  Mathematics  or  Metaphysics, 
at  the  option  of  the  candidate,  according  to  the  following  courses  respectively : 
— Mathematics — ^Euclid,  1st,  2d,  8d,  4th,  and  6th  looks,  or  Legendre's 
Geometry,  Ist,  2d,  Sd,  and  ith  books ;  Hindis  Algebra,  to  the  end  of  Simul- 
taneous Equations ;  Metaphysics — Walker^s  and  Whately^s  Logic,  and  Lockers 
Essay  on  tne  Human  Understanding.     HerscheFs  Astronomy,  chapters  1,  3,  4, 

and  5 ;  and  such  works  in  Ancient  and  Modern  Geography  and  History  as  the 
candidates  may  have  read. 
For  the  Senior  Class. — The  same  subjects  and  books  as  for  the  University 

Class. 

For  the  Junior  Class. — ^The  1st  and  3d  books  of  the  Odes  of  Horace ;  Euclid, 
Ist,  2d^  and  3d  books,  or  Legendre^s  Geometry  by  Davies,  1st  and  3d  books, 

with  the  problems ;  and  such  works  in  English  History  and  Modern  Geography 

as  the  candidates  may  have  read. 
The  ^* class  or  order"  of  the  examination  passed  by  each  candidate  for 

admission  is  stated  in  the  certificate  obtained  by  him  if  successful;    and 

^'  honours/'  similar  to  those  conferred  at  our  Universities,  are  awarded  in  cases 

of  distinguished  success.    At  the  final  examination,  students  belonging  to  the 

University  Class  are  arranged  according  to  their  University  rank ;  but  in  the 

other  clanes  they  are  placed  in  the  list  according  to  the  relative  merit  of  their 

answering. 
The  examination  of  candidates  for  admission  as  students  intending  to  become 

attorneys  or  solicitors,  is  in  the  following  "  books  and  subjects,"  with  which 

such  candidates  are  expected  to  be  thoroughly  familiar : — 
Blackstone's  Commentaries,  1st  vol. ;  Smith's  Mercantile  I^w ;  Williams  on 

Ileal  Property ;   Storey's  Equity  Jurisprudence ;    The  Statute  Law ;  and  the 

Pleadinga  and  Practice  of  tibe  Courts. 
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A  Manual  of  Canveyancingj  in  the  farm  of  Eaaminatians ;  embrae- 
ins  both  I^ersonal  and  Heritable  Rights.  By  John  Hendrt. 
Edinburgh  :  Bell  and  Bradfute. 

This  Manual^  as  the  author  informs  as,  is  compiled  from  the  notes 
and  memoranda  used  inpreparing  for  the  examinations  in  the  Con- 
veyancing Class  of  the  TJniversity  of  Edinburgh.  The  standard  of 
proficiency  attained  in  this  class,  both  under  the  late  Professor 
Menzies  and  his  successor,  stands  deservedly  high;  the  rank  of 
prizeman  in  the  conveyancing  class  being  still  the  chief  object  of 
scholastic  ambition  amongst  our  law  students.  We  are  not  surprised 
that  one  who  has  studied  with  zeal  and  success  under  the  tuition  of 
Professor  Bell  should  have  produced  an  able  and  instructive  text- 
book, which,  we  venture  to  hope,  will  lighten  the  labours  of  mainr 
who  are  hereafter  to  tread  tne  same  slippery  ascent  which  mi 
Hendry  has  successfully  surmounted. .  Mr  Hendry  has  adopted  the 
'^  Socratic  method,"  as  the  one  best  adapted  for  imparting  informa- 
tion to  beginners ;  and,  beyond  doubt,  the  form  of  question  and 
answer  gives  a  certain  measure  of  relief  to  the  otherwise  arid  and 
dreary  level  of  a  continuous  commentary  on  so  abstruse  a  subject  as 
conveyancing.  We  will  even  go  so  far  as  to  assert,  on  logical  prin- 
ciple, that  the  form  of  a  catechism  is  of  all  others  the  best  suited  for 
the  enunciati(»i  of  abstract  doctrine.  In  readin;^  the  questiony  the 
mind  is  directed  to  the  nature  of  the  right  which  the  answer  is 
intended  to  elucidate ;  and  this  sounding  of  a  preparatory  note,  like 
the  strophe  and  antistrophe  of  tragedy,  lends  matenal  aid  to  the  con- 
centration of  thought  on  the  particular  topic.  By  the  form  of  the 
dialogue,  the  personality  of  the  author  as  a  real,  and,  we  will  add,  a 
sensible  and  cultivated  instructor,  is  kept  before  the  student ;  thus 
securing  something  of  the  advantages  of  oral  instruction.  Mr  Hendry 
appears  to  have  taken  good  care  to  leave  no  part  of  his  field  unoccu- 
pied ;  and  yet  within  the  compass  of  an  ordinary  duodecimo  he  has 
presented  a  complete  and  accurate  epitome  of  the  whole  science  of 
conveyancing,  under  its  most  recent  phases.    In  these  days  of  '^  ex- 

Eress"  legislation,  the  legal  author  must  not  linger  over  his  work,  else 
e  may  find  that  the  first  sheets  have  become  antiquated  before  the 
volume  has  got  out  of  the  hands  of  the  printer.  In  looking  over  the 
table  of  contents  in  Mr  Hendry's  volume,  we  see  everywhere  evi- 
dence of  the  manifold  amendments  which  have  in  recent  times  so 
completely  changed  the  aspect  of  the  law  of  property.  Since  the 
date  of  Bell's  Principles  there  is  scarcely  any  description  of  right,  the 
transference  of  which  has  not  been  facilitated  by  the  invention  of  new 
forms  of  conveyance.  In  all  these  requisites  of  modern  statutory  law 
Mr  Hendry  shows  himself  to  be  proficient,  dexterously  intercalating 
the  new  terminology  of  his  science  into  the  ancient  formulas  and 
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mazinui  which  were  wont  to  be  the  solace  of  the  feudalist  under 
difficulties.  The  law  of  heritable  property,  as  modified  by  the  Titles 
to  Land  Act,  and  the  new  form  tor  completing  titles  to  moveables 
by  conformation!  are  treated  with  especial  minuteness  and  care.  The 
proyisions  of  the  various  Entail  Acts,  and  the  methods  of  summary 

I>rocednre  therein  enjoined,  have  also  been  fully  mastered  and 
acidly  exhibited.  We  have  marked  one  or  two  passages  to  which 
some  slight  exception  might  be  taken,  less  with  the  view  of  criticis- 
ing, than  as  showing  how  difficult  it  is  to  criticise.  One  of  these 
is  the  answer  to  question  162,  in  which  there  appears  to  be  a  slight 
confusion  as  to  the  effect  of  homologation  and  rei  interventus.  In 
speaking  of  the  effect  of  mutual  settlements,  the  author  omits  to 
notice  the  case  of  Browriy  reversed  on  error  in  the  House  of  Lords 
(1  M^Q.  79),  in  which  it  was  held  that  such  deeds  are  not  properly 
testamentary,  but  rather  of  the  nature  of  contracts  inter  vivos. 
The  author  falls  into  the  common  error  of  assuming  that  the  word 
ditpone  is  essential  to  the  validity  of  a  conveyance  of  land.  In 
point  of  fact,  the  decisions  have  never  gone  further  than  to  say  that 
words  must  be  used  importing  de  present  conveyance,  and  that 
'^  give,"  ^  grant,"  and  the  like,  are  inadequate.  The  creation  of 
an  entail  by  procuratory  is  one  example  ot  a  conveyance  without 
dispositive  words ;  and  some  of  the  greatest  conveyancers  of  our 
time  have  also  been  of  opinion  that  the  words  alienate  and  transfer 
are  of  themselves  sufficient  to  pass  heritable  property.  That  such 
waa  the  view  of  Lord  Jervisw(X)de  when  Lord  Advocate,  we  infer 
from  the  terms  of  a  clause  which  he  introduced  into  his  abortive 
Burgage  Titles  Bill,  and  which  was  intended  to  be  declaratory  of 
the  law  as  to  <fe  presenti  conveyances.  We  heartily  wish  the  law 
student  all  the  pleasure  and  advantage  which  Mr  Ilendry  prognos- 
ticates from  the  perusal  of  his  volume ;  though  we  must  add,  that 
if  accompanied,  as  he  recommends,  with  a  systematic  exploration  of 
aU  the  decisions  and  authorities  noted  on  its  pages,  it  will  furnish  a 
more  remarkable  instance  of  felicity,  attained  under  ^  creditable  cir- 
cumstances," than  any  that  has  fallen  under  our  observation. 


77<e  Poor  Law  Magazine  for  Scotland*    Glasgow :  N.  Adshead. 

This  useful  periodical  continues  to  be  carried  on  with  vigour  and 
saocess.  As  a  medium  of  intercommunication  amongst  that  class 
of  officials  whose  interests  it  represents,  it  fills  a  niche  in  our  current 
literature  which  the  ordinair  law  periodicals  do  not  undertake  to 
supply.  In  difiusing  sound  information  on  legal  subjects  connected 
with  the  administration  of  the  poor  laws,  it  may  also  be  of  essential 
service  to  the  public,  by  preventing  that  system  of  litigation,  the 
enormous  and  unjustifiable  extent  of  which  is,  we  presume,  attri- 
butable to  ignorance  on  Uie  part  of  these  officials  of  the  rights  of  the 
parish.    Li  the  later  numbers  of  this  periodical  we  observe  marks 
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of  improvement,  and  a  higher  tone  of  legal  criticism  is  discernible. 
An  article  on  Paternal  Dominion  and  Forisfamiliation  displays  con- 
siderable research  and  taste,  along  with  a  power  of  dealing  with 
general  principles  not  always  exhibited  by  those  whose  profession 
should  elevate  them  above  the  rank  of  legal  mechanics*  Some 
interesting  details  are  brought  out  relative  to  the  extent  of  the 
pcUria  potestas  in  this  country  and  elsewhere,  in  modem  times.  The 
author  can,  with  difficnity,  bring  himself  to  believe  that  so  late  as 
the  time  of  Lord  Stair  it  was  doubted  whether  a  child,  even  after 
majority,  could  leave  the  paternal  mansion  without  his  father^s  con- 
sent. But  this  ought  not  to  have  excited  surprise,  if  he  had  been 
aware  that,  a  century  later,  namely,  prior  to  the  Revolution  of  1788, 
a  younger  son,  in  the  south  of  France,  could  not  at  any  period  of 
his  life  separate  himself  from  his  family  without  authority  ;  and  if 
he  did  so,  his  property  was  confiscated  to  the  father  (see  Nogu6s, 
Coutume  de  Haut-Pyrenees,  p.  318).  Another  peculiarity  of  the 
institutions  of  the  ancien  rigifne  was  the  exception  of  the  peculium 
castrense  and  qtuzsi-ccistrense.  The  reports  in  this  Magazine  are 
carefully  edited.  Altogether  it  is  well  deserving  of  the  support  of 
all  who  are  interested  in  the  Poor  Law  system. 


A  Treatise  09i  Judicial  Factors^  Curators  Bonis^  and  Managers  of 
Burghs;  with  an  Appendix^  Relative  Acts  of  Parliament^  of  Sede- 
runt, and  Practical  Forms.  By  Geobge  Uunteb  Thoms,  Esq., 
Advocate.     Edinburgh ':  Bell  and  Bradfute. 

The  powers  exercised  by  the  Court  of  Session  in  the  appointment 
of  Judicial  Guardians  were  assumed,  we  are  told,  on  the  abolition 
of  the  Privv  Council,  who  were  in  use  to  interfere,  in  a  variety  of 
cases,  in  wnich  "  summary  proceeding  was  necessary."  Though 
there  are  a  few  earlier  cases  on  record,  the  first  formal  recognition 
of  this  branch  of  the  Court's  jurisdiction  is  the  A.  S.  1730,  in  which 
the  Lords,  considering  ^^  that  they  had  been  often  applied  to  for  the 
appointment  of  factors  on  the  estates  of  pupils,  etc.,  to  the  end,  that 
they  might  not  suffer  in  the  meantime,  but  be  preserved  for  the 
general  behoof  and  of  all  having  interest  therein,' — laid  down  cer- 
tain rules  for  the  guidance  of  the  officers  so  appointed,  and  these 
formed  the  basis  of  the  important  legislation  of  1849,  when  the 
matter  was  placed  on  its  present  footing  by  the  Pupils  Protection 
Act. 

The  passing  of  this  statute  has  entirely  superseded  the  ancient 
forms  of  procedure  which  we  borrowed  from  the  Soman  law,  as 
to  the  appointment  of  tutors,  etc.,  for  the  protection  of  the  property 
of  persons  unable  to  take  charge  of  their  own  stairs.  The  office  of 
tutor  is  a  gratuitous,  a  thankless,  and  in  the  end  frequently,  a  thriiY.* 
less  one.  But  a  paid  guardian,  acting  as  the  officer  of  Court,  and 
constantly  under  the  supervision  of  the  Accountant*General,  is  ob- 
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vioasly  the  safest  and  most  proper  party  to  whom  the  interests  of  a 
minor  can  be  intrusted.  Having  no  right  to  the  succession,  he  is  dis- 
interested ;  and  being  remunerated,  he  has  some  motive  to  the  due 
discharge  of  his  duties.  Further,  the  procedure  introduced  by  the 
Act  of  1849,  was  simple,  expeditious,  and  altogether  a  vast  improve- 
ment on  these  old  forms  of  proceeding,  which  must  still  be  resorted 
to  in  the  appointment  of  tutors  at  law  or  dative. 

We  need  not  wonder,  therefore,  at  the  vast  importance  which  this 
branch  of  the  jurisdiction  of  the  Supreme  Court  has  of  late  years  as- 
sumed. The  property  administered  by  judicial  factors  must  amount 
to  several  millions  sterling.  In  fact,  the  summary  business  of  the 
Inner  House  latterly  encroached  so  seriously  on  the  ordinary  busi- 
ness of  the  Court,  that  it  was  found  necessary,  in  1856,  to  transfer 
it  to  the  junior  Lord  Ordinary.  The  effect  of  this  change  has  been 
to  give  to  the  Court  of  the  junior  Lord  Ordinary  almost  the  import- 
ance of  a  distinct  tribunal,  with  a  jurisdiction  of  its  own — a  class  of 
business  of  its  own — a  form  of  process  of  its  own.  It  was,  therefore, 
in  every  sense  well  worthy  of  a  separate  treatise ;  and  it  is  with 
some  satisfaction  we  find  that  so  industrious  a  man  as  Mr  Thoms 
has  undeitaken  to  supply  the  defect,  which,  in  this  particular,  was 
generally  felt  to  exist  in  our  legal  literature. 

The  work  embraces  the  examination  of  over  twelve  hundred  cases. 
It  must,  therefore,  have  involved  no  inconsiderable  labour ;  and, 
labour,  too,  for  which  the  author  deserves  all  the  more  credit,  con- 
sidering that  it  ranges  over  one  of  the  most  arid  regions  of  legal 
inquiry.  The  jurisdiction  exercised  by  tlie  Court,  in  virtue  of  its 
nobile  oiRcium,  depends  so  entirely  upon  judicial  "  discretion," 
tliat  any  review  of  their  labours  forcibly  reminds  one  of  Selden's 
remark,  that  a  Judge's  conscience  seems  to  vary  with  the  size  of  his 
foot.  Every  case  in  this  department  of  law  is  so  entirely  a  case  of 
circumstances ;  and  when  some  semblance  of  a  rule  is  discovered,  it 
is,  in  its  application  in  practice,  so  varying  and  uncertain,  that  we  may 
well  thank  the  author,  who  has  made  it  his  business  to  reduce  the  con- 
fusion more  confounded  into  some  kind  of  consistency.  For  many 
years,  what  was  law  in  one  Division  was  scouted  in  the  other.  The 
one  would  grant  a  petition  de  piano ;  in  the  other,  it  was  certain 
either  to  be  cast  altogether,  or,  as  an  unusual  favour,  sent  back  for 
amendment — a  courtesy  oflen  spoilt  with  the  ungracious  remark, 
that  "  it  must  not  be,  drawn  into  a  precedent."  The  result  was 
very  perplexing.  No  one  could  advise  whether  a  petition  was  in 
fonn  or  not.  One  good  result,  however,  of  sending  this  branch  of 
business  wholly  to  one  Judge,  will  be  to  introduce  certainty  and 
uniformity  in  this  branch  of  the  law.  Lord  Jerviswoode  must  feel 
deeply  indebted  to  Mr  Thoms  for  having  reduced  his  twelve  hun- 
dred precedents  to  the  moderate  compass  of  396  clearly  printed 
]>ages.  Mr  Thoms  fails  frequently  (and  no  wonder)  to  extract 
much  principle  out  of  them ;  but  his  Lordship  may  be  safely  trusted 
with  the  doing  of  that ;  and  the  author  would  complete  the  debt  we 
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already  owe  fainiy  were  he  to  constitute  himself  recorder  of  the 
process.  Lord  Jerviswoode  is  clearly  entitled  to  have  a  set  of  re- 
ports to  himself. 

In  case  a  second  edition  be  called  for,  we  beg  to  offer  a  few  sug- 
gestions for  the  author's  consideration.  In  the  first  place,  it  is  our 
humble  opinion  that  the  whole  structure  of  the  book  is  capable  of 
amendment  The  distribution  of  a  subject  is  always  more  or  less  a 
matter  of  taste ;  but,  in  a  legal  treatise,  no  subject  is  more  important 
than  method,  and  no  one  is  more  frequently  overlooked.  Mr  Thorns 
divides  his  work  into  five  chapters, — the  Circumstances  in  which 
Factors  are  Appointed — ^the  Parties  to  Factorial  Appointments — ^the 
Powers  of  Factors— Cautioners —and  Procedure.  We  think  a 
clearer  view  of  the  subject  might  perhaps  have  been  possible,  and 
that  within  narrower  limits,  if  a  mrther  and  more  logical  distribution 
of  it  had  been  attempted.  He  makes  no  provision  for  the  most  im- 
portant matter  of  all,  the  Discharge  of  Factors.  Secondly,  he  should 
not  be  so  painfully  minute  in  noting  every  case  that  has  ever  occurred. 
By  doing  so  his  work  has  assumed  too  much  the  ferm  of  a  digest ; 
but,  in  next  edition,  we  would  advise  him  to  take  more  independent 
ground,  and  reduce  to  one  proposition  such  passages  as  this-: — 

■**  but  the  fotrndation  of  that  interference  is  neceasity :  Hunter,  27th 
Dec.  1711 ;  M'Lellan,  25th  Feb.  1832 ;  a  legal  necessity :  M'Connochie,  3d  Feb. 
1S57 ;  as  distinguished  from  expediency :  TVeedie,  2d  May  1836." 

This  may  be  ven*^  convenient  for  reference ;  but,  besides  increasing 
the  size  of  the  book  to  an  extent  that  is  altogether  out  of  porportion 
to  the  ground  traversed,  it  makes  any  attempt  to  read  it  utterly 
hopeless.  Thirdly,  we  would  advise  Mr  Thoms,  in  preparing  the 
next  issue  for  the  press,  to  get  some  literary  fnei^^  to  revise  the 
proof  sheets,  so  as  to  avoid  such  funny  expressions  as  ^^  recognition 
of  this  jurisdiction  has  taken  place  in  the  various  Acts  of  Parlia- 
ment." These  exceptions,  we  repeat,  however,  are  all  matters  of 
taste,  and  do  not  detract  firom  the  solid  merits  of  the  work,  which 
will  be  found  to  present,  in  an  accessible  form,  the  fruits  of  a  labori- 
ous and  careful  examination  of  the  decided  cases  and  various  Acts  of 
Parliament  bearing  on  this  important  branch  of  the  law.  There  is 
a  good  index,  which  makes  what  \&  undoubtedly  a  very  unreadable 
a  very  useful  book. 

The  Nature^  Vcduej  and  Dieputability  of  Life  Assurance  Policiea 
considered^  and  Indisputable  Policies  recommendedy  in  a  Letter  to 
Lord  Campbell.  By  Alexander  Robertson.  Edinbnivrh: 
T.  and  T.  CUrk.    1860. 

In  the  form  of  a  letter  to  Lord  Campbell,  the  author  of  this 
pamphlet  enters  a  vigorous  and  ably  reasoned  protest  against  the 
extravagant  theories  which  have  been  incorporated  with  Uie  law  of 
representation  in  contracts  of  assurance.    The  result  of  the  de- 


COBRESPONDENCE.  97 

cisions  has  been,  as  he  justly  observes,  to  make  an  ordinary  life 
poh'cy  no  longer  a  security  on  which  a  prudent  man  can  rely  as  a 
provision  for  his  family.  In  a  recent  case,  it  appears  the  Lord 
Chancellor  had  made  some  disparaging  remarks  with  reference  to 
^^  Indisputable "  Assurance  Companies ;  and  insinuated  that  no 
"  respectable"  office  would  grant  policies  on  such  terms.  We  were 
aware  that  respectability  was  associated  in  some  minds  with  the 
idea  of  repudiation  of  lawful  obligations ;  but  had  supposed  that 
this  peculiar  estimate  of  what  is  necessary  to  social  distinction,  was 
confined  to  individuals  of  the  Brummel  type,  or  to  those  whose 
opinions  on  the  monetary  question  had  ripened  in  the  latitude  of 
Pennsylvania.  A  moment's  reflection  must  convince  any  candid 
person  that  the  law  which  vitiates  a  policy  on  proof  of  misrepre- 
sentation, however  innocent,  and  how  immaterial  soever,  is  grossly 
unjust ;  because,  while  the  contract  is  broken  on  the  one  side,  the 
consideration,  the  premiums  paid  for  assurance,  are  not  restored  on 
the  part  of  the  other.  The  principle  of  the  Indisputable  Policy, 
which  is  already  in  course  of  being  adopted  by  the  leading  Scotch 
companies,  is  to  throw  the  onus  of  making  inquiry  into  health,  etc., 
on  the  company,  and  to  protect  the  assured  from  the  consequences 
of  any  mistake  or  concealment  that  may  hereafter  be  discovered. 
The  only  wonder  is,  that  people  can  be  got  to  insure  their  lives  on 
any  other  terms ;  and  it  seems  very  desirable  that  the  protection 
against  fraud  thus  accorded  by  indisputable  companies  should,  by  an 
Act  of  the  Legislature,  be  extended  to  all  others.  Mr  Robertson  is 
entitled  to  the  gratitude  of  the  public  for  bringing  this  subject  so 
prominently  berore  them.  The  letter  will  be  perused  with  interest 
by  the  profession,  as  it  has  the  merit  of  being  a  readable  as  well  as 
a  learned  paper. 


[W.  G. — ^We  cannot  allow  the  Journal  to  be  converted  into  a  Court  of  Appeal 
from  the  decisions  of  the  Inferior  Courta. — Ed.  J,  J.] 

COURT  OF  SESSION  REFORM. 

To  the  Editor  of  the  Journal  of  Jurisprudence. 

I  AM  glad  to  see  that  you  have  been  turning  your  attention  to  Law  Reforms ; 
and  I  believe  that  no  change  would  be  more  generally  acceptable  than  an  altera- 
tion  in  the  direction  you  have  indicated,  with  respect  to  tne  constitution  of  the 
Court  of  Session.  At  a  time  when  a  section  of  the  public  are  clamouring  vaguely 
for  innovations,  which  would  result  in  the  abolition  of  all  law,  or  the  erection  of 
as  many  separate  systems  of  jurisprudence  as  there  are  counties  in  Scotland,  it  is 
incumbent  on  those  who  are  concerned  in  the  administration  of  justice  to  give 
a  practical  turn  to  the  agitation,  and  enlist  public  sympathy  in  their  favour,  by 
supporting  any  moderate  and  well-consider«d  plan  for  that  amendment  of  our 
existing  tribunals. 

voir.  IV. — ^NO.  XXXVIII.  FEBRUARY  18C0.  N 
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The  recent  improvement  in  appellate  procedure,  Eonoe  advocationfi  may  be  re- 

?:>rted  directly  to  the  Inner  House,  is  an  improvement  in  the  right  direction, 
he  advantage  which  has  been  taken  of  this  wise  provision  proves  its  benefi- 
cial tendency.  The  intervention  of  a  third  individual  Judge,  and  the  delay  and 
expense  of  an  intermediate  state  or  mid-passage,  had  not  one  single  argument  in 
its  favour.  There  are  cases  on  record  where  tiie  Sheriff-Substitute  decided  in 
one  way,  the  Sheriff  in  another,  the  Lord  Ordinary  in  a  third,  and  the  Inner 
House  differed  from  all  three. 

The  various  modes  of  review  are,  however,  the  subjects  of  just  complaint. 

First,  There  is  appeal  in  cases  below  L.12,  and  in  cases  above  L.25  in 
value  (and  which  is  not  always  of  easy  ascertainment). 

Second,  Advocation. 

Third,  Suspension. 

Fourth,  Reduction. 

These  modes  are  all  different  in  form.  The  example  so  judiciously  set  in  ad- 
vocations, and  to  so  creat  an  extent  adopted,  ought  to  be  extended  to  all  modes 
of  review.  A  simpe  Note  of  Appeal^  accompanied  with  caution  for  oosta, 
should  suffice  to  carry  all  prior  judgments  directly  from  the  Sheriff  to  the  Inner 
House.  The  effect  of  such  speedy  and  economical  mode  of  review  would 
speedily  be  found  to  have  a  most  salutary  effect  both  on  the  energies  of  the 
Bench  and  Bar  of  County  Courts. 

No  doubt  the  increase  of  such  appeals  would  greatly  add  to  the  BqQs  of  the 
Inner  House ;  and  here  the  remedy  of  a  Third  Division,  so  ably  argued  in  the 
Journal^  would  faQ  to  be  adopted.  There  appears  no  possible  objection  to  this 
plan.  Even  at  present,  the  diminished  Rolls  of  the  Outer  House  Judges  point  in 
that  direction.  In  England  there  are  three  Supreme  Courts  of  Law.  Scotland, 
until  recently,  besides  her  Court  of  Session,  vrithji/teen  Judges,  had  her  Supreme 
Courts  of  Excheq^uer,  Admiralty,  and  Commissary.  All  have  been  mereed  into 
tlie  Court  of  Session,  which,  notwithstanding  ihe  increased  business,  has  nad  two 
of  her  Judges  withdrawn. 

All  incidental  matters  could  easily  be  conducted  by  the  Judges  in  rotation, 
sitting  in  the  Outer  House,  as  was  the  practice  before  the  division  oi  the  Courts 
and  the  appointment  of  permanent  Ordinaries  in  1808, — or  in  chambers,  as  is 
done  to  so  great  an  extent  in  England. 

If  the  Court  was  divided  into  three  chambers,  the  abolition  of  Outer  House 
practice  would  enable  senior  counsel  to  attend  to  the  cases  in  full  Court.  It 
would  be  for  the  further  advantage  of  the  profession  were  the  practice  of  En^> 
land  to  be  adopted,  and  certain  counsel  were  to  attach  thexnselves  to  certain 
divisions.  In  fact,  this  is  an  arrangement  which  the  agency  by  an  understanding 
could  easily  introduce.  In  this  way  something  more  Sian  the  name  of  a  counsd 
might  be  obtained  in  return  for  his  fee. 

With  one  other  remark,  these  observations  are  concluded.  The  addition  of  a 
third  chamber  would  of  course  increase  the  possibility  of  conflict  of  decisions 
(luckiW^,  not  now  of  frequent  occurrence,  and  not  more  so  than  between  ihe 
three  Courts  of  England).  But  in  order  to  check  appeals  to  the  House  of  Lords, 
so  tedious  and  expensive,  an  intermediate  Court  of  Appeal  might  be  instituted, 
after  the  pattern  of  the  Exchequer  Chamber  of  England.  This  might  be  con- 
stituted of  the  three  chiefs  of  the  chambers,  who  could  sit  for  a  certain  time  after 
each  Session.  The  number  would  insure  a  deliberate  judgment,  and  prevent  an 
equal  division  of  opinion.  It  would  impart  uniformity  to  our  law,  ana  assuredly 
diminish  appeals  to  the  House  of  Lords,  which  might  perhaps  be  altogether 
abolished  in  cases  of  unanimous  judgment  of  this  Court  of  Appeal.  Advantage 
should  be  taken  of  the  proposed  change  to  revise  the  nomenclature  of  judicial 
titles.  There  might  be  then  the  Lord  Justice-General,  the  Lord  President,  and 
the  Lord  Justice -Clerk,  or,  as  that  name  is  one  which  sounds  strange  to  English 
ears,  it  might  be  well  changed  into  the  Chief -Justice  of  the  Third  Division. 

A  County  Coubt  Jldge. 
23d  January  1860. 
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SHOULD  THERE  BE  A  THIRD  DIVISION  ? 

Sir, — ^The  suggestions  which  you  make  for  expediting  the  biisiness  of  the  Coiirt 
of  Session,  so  as  to  reyive  somewhat  the  confidence  of  the  country  in  it,  are  un- 
doubtedly worthy  of  consideration  by  the  Government.  The  great  evil  of  the 
present  system  of  pleading  in  the  Court,  is  the  immense  amount  of  labour  and 
expense  involved  in  preparing  a  process  for  discussion,  and  then  the  very 
summary  way  in  which  it  is  disposed  of  when  it  is  heard.  The  long  records 
are  rendered  necessary  by  the  absurd  decisions,  which  will  allow  nothing  to  be 
proved  except  what  is  specifically  set  forth  as  matter  of  averment.  I  met  an 
English  solicitor  lately,  who  informed  me  that  even  in  the  worst  days  of 
Chancery  pleadings  in  England,  nothing  like  this  was  ever  known ;  and  until 
the  Court  depart  horn  these  decisions,  the  records  in  the  Court  of  Session  will 
be  the  clumsy,  verbose,  and  inartistic  compositions  which  they  now  are. 

But  unquestionably  the  great  evil  is  the  delay  in  the  Inner  House.  I  cannot 
eay  that  this  is  the  fault  of  the  Judges.  They  give  a  fair  day^s  work  for  a  fair 
day^s  wages,  and  the  shortness  of  the  Session  is  not  attributable  to  them.  Un- 
doubtedly they  have  it  in  their  power  to  lengthen  the  Sessions  somewhat ;  but 
I  question  whether  this  would  be  reasonable,  except  to  the  extent  of  taking  off 
two  or  three  weeks  from  the  long  vacation.  The  true  remedy  is  a  Third  Divi- 
sion, and  the  abolition  of  the  Outer  House,  for  the  purpose  at  least  of  pro- 
nouncing judgment.  The  four  junior  Judges  might  sit  in  the  Outer  House  tiU 
eleven  o  clock,  making  up  records  and  hearing  motions  for  diligence,  and  the 
like ;  and  then  at  eleven  o^clock,  four  of  them  might  proceed  to  the  Justiciary 
Court-room  and  serve  out  the  remaining  three  hours  till  two  o^clock,  hearing  and 
deciding  causes  as  a  Third  Division.  No  one  cares  for  a  judgment  of  a  Lord 
Ordinary.  It  is  treated  with  such  contempt  by  the  Divisions,  that  although  it 
were  acquiesced  in  by  the  best  counsel  at  the  Bar,  the  Court  will  not  allow  it  to  be 
refeired  to  as  of  any  authority,  thereby  indicating  their  opinion  of  it.  In  every 
important  case,  a  Lord  Ordinary^s  judgment  is  reclaimed ;  and  thus  there  is  the 
expense  of  two  litigations,  when  one  might  serve.  Add  to  all  this  the  delay, 
and  itB  oonaequent  anxieties  and  worry,  and  nothing  more  need  be  said  for  the 
transformation  of  four  useless  functionaries  into  an  admirable  Court. 

It  only  requires  a  little  vigour  on  the  part  of  those  interested  in  this  matter, 
to  get  tbjs  real  reform  carri^ ;  and  I  merely  write  this  to  say,  that  it  is  in  ac- 
ooidance  with  the  prevailing  opinion  of  that  branch  of  the  profession  to  which 
I  bek>ng. — ^I  am,  etc. 

A  Practitioneb. 
Edin.,  20th  January  1860. 


MARRIAGE  WITH  A  DECEASED  WIFE'S  SISTER. 

Sjb, — ^I  haye  often  beard  it  stated,  that  opinions  in  favour  of  the  l^aHty  of 
the  marriage  of  a  man  with  his  deceased  wife's  sister  were  given  by  Presiaent 
Blair  when  at  the  Bar,  and  also  by  Lord  Moncreiff ,  and  by  some  of  the  lawyers 
at  the  end  of  the  last  century.  These  opinions  may  be  still  in  the  hands  of 
some  professional  gentlemen,  and  if  so,  I  trust  they  wiU  be  made  public.  The 
question  is  a  very  interesting  one,  and  such  opinions  as  these  would  tend  very 
much  to  settle  it.  I  trust  some  of  your  readers  will  in  your  next  number  be 
able  to  furnish  information  on  the  point. — ^I  am,  etc. 

One  who  is  Intrbested. 
22d  January  1860. 
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COURT  OF  SESSION. 


FIRST  DIVISION. 

Susp.j  Rankik  V,  Marshall. — Jan.  11. 

LeoM — Ckttise  of  Reference — Extinction  of  Subject. 

John  Marehall)  Esq.  of  Chapelton,  let  the  ironstone,  lime,  and  coal, 
except  splint  coal,  to  J.  T.  Rankin,  younger  of  Auchingray,  nnder  a  lease 
containing  a  stipulation  that  the  lessee  could  abandon  on  the  mineral 
field  becoming  unworkable  or  sterile,  which  fact,  if  the  parties  differed, 
was  to  be  determined  by  one  of  three  arbiters  named  in  succession. 
Sankin,  in  November  1856,  gave  notice  of  his  intention  to  abandon  the 
lease ;  but  though  the  parties  differed  as  to  the  nature  of  the  field,  no 
application  was  made  to  the  arbiters.  Marshall  has  recorded  the  lease, 
and  given  his  tenant  a  charge  for  rent,  which  he  suspends  on  the  ground 
that  he  had  abandoned  the  lease.  Lord  Kinloch  sis  ted  process,  to  allow 
the  suspender  to  apply  to  the  arbiters.  He  reclaimed,  contending  that 
the  charge  should  be  at  once  suspended,  as  being  improperly  given  before 
the  condition  of  the  mineral  field  was  ascertained ;  but  to-day  the  Court 
adhered  (Lord  Curriehill  dissenting),  the  pleas  of  parties  being  reserved 
entire  till  it  was  seen  what  was  the  result  of  the  proposed  inquiry. 

Pet.j  A.  B. 

Lunatic — Curator  Bonis — Forms  of  Cert^cate  of  Sanity. 

In  a  petition  for  the  recall  of  the  curatory  of  a  person,  formerly  insane^ 
now  restored  to  health,  the  certificate  bore  that  ''  he  had  been  examined 
in  the  Crichton  Institution,'*  whither  the  petitioner  had  gone  to  see  the 
doctors  for  the  purpose  of  saving  expense.  The  Court  observed  that 
certificates  of  sanity  ought  not  to  bear  on  their  face  that  they  were 
granted  in  a  lunatic  asylum ;  and  they  were  ordered  to  be  withdrawn. 
The  patient,  it  was  said,  should  have  been  visited  in  a  hotel. 

App.<,  EwiNG  IN  Watson's  Sbquestsation. 

Bankruptcy — Appeal — Service — Mandatory. 

Appeal  at  the  instance  of  John  Ewing,  writer  in  AUoa,  as  trustee  and 
as  mandatory  for  the  trustees,  acting  under  the  trust  disposition  and 
settlement  of  the  late  Robert  Chambers,  shoemaker,  Alloa,  against  a  de- 
liverance of  the  Sheriff-substitute  of  Clackmannanshire,  in  the  seques- 
tration of  John  Watson,  writer  in  Alloa.  Mr  Ewing  attended  the 
meeting  of  creditors  as  mandatory  of  the  trustees ;  and  carried  a  resolu- 
tion agisdnst  which  some  of  the  creditors  appealed  to  the  Sheriff,  who 
ordered  service  "  on  the  said  John  Ewing,"  and  sustained  the  creditor's 
appeal.  Mr  Ewing  now  brought  this  judgment  under  review,  and  the 
objection  was  taken  that  the  appeal  was  incompetent,  in  respect  that  the 
mandate  under  which  Mr  Ewing  acted  empowered  him  only  <^  to  attend, 
act,  and  vote  at  all  meetings  under  the  sequestration,"  not  to  bring  an 
appeal  in  the  Court  of  Session.  The  Court  held  that  if  the  objection 
was  to  be  entertained,  as  regards  these  proceedings,  it  went  much  deeper 
than  the  present  appeaL     It  went  back  to  the  original  appeal  to  the 
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Sheriff,  at  the  instance  of  the  present  respondents,  notice  of  which  was 
serred  upon  John  Ewing  alone,  and  not  upon  any  other  parties,  and  he 
alone  had  been  found  liable  in  expenses.  It  appeared  to  the  Court  that 
as  this  defect  in  the  instance  went  back  to  the  beginning  of  the  proceed- 
ings, the  proper  course  was  to  quash  them,  and  remit  to  the  Sheriff  to 
commence  anew.     Expenses  reserved. 

Buchanan  v.  Heugh's  Tbustees. — Jan,  13. 

Extract— \^  ^  14  Vkty  c.  36. 

In  this  case  the  Court  held  that  the  section  28  of  the  Court  of  Ses- 
sion Act^  13  &  14  Yict.,  c.  36,  applies  only  to  the  particular  species  of 
interlocutor  called  an  **  Act  and  Warrant  of  Decree,'*  and  not  to  the 
decrees  of  Court  generally,  which  still  require,  as  formerly,  an  interim 
allowance  of  extract,  where  the  cause  is  not  exhausted.     On  this  point, 
the  following  memorandum  was  prepared  by  the  Extractor,  and  ad- 
dressed to  the  Lord  President : — The  clause  as  it  originally  stood  in  the 
Bill  (14  Mar.  1850),  proposed  to  enact,    "That  even/  interlocutor  or 
decree  "  should  be  extractable,  without  special  allowance  granted  by  the 
Court  or  Lord  Ordinary  to  that  effect.     This  proposed  provision  was 
altered  on  considering  a  printed  Report  on  the  Bill  by  the  Writers  to 
the  Signet,  p.  18-19  ; — and  after  meetings  with  a  committee   of  that 
body,  together  with  observations  on  the  clause  for  Mr  Pitt  Dundas  as 
Deputy-Clerk  He^ster,  and  explanations  required  from  the  principal 
Extractor, — and  it  was  ultimately  restricted  to  "  every  Act  and  War- 
rant ANB  Decree,"  the  peculiar  nature  of  which  will  be  immediately 
adverted  to.     As  in  the  Court  of  Session,  there  are  certain  writs, — 
SummonaeSy  Petitions,  Notes  of  Suspension,  etc., — by  which  causes  may  be 
originated  (no  one  of  which  can  be  competently  substituted  for  the  other), 
so  there  are  distinct  statutory  forms  of  extracts,  by  which  causes  may 
be  wholly  or  partially  sent  out  of  Court     Reference  is  respectfully  made 
to  the  Schedule  of  Forms  in  the  Act  50  Geo.  IIL,  c.  112  (1810).      To 
each  and  all  of  these  decrees,  the  Extractor  is  bound  by  1  and  2  Vict., 
c  114,  to  annex  a  "  Wan^ant  of  Charge'*  for  payment  or  implement, 
Tvhere  personal  diligence  is  competent.     There  is  also  a  distinct  and 
separate  Form  of  Extract,  called  an  "  Act  Warrant  and  Decree,"  which 
is  obtained,  in  a  large  majority  of  cases,  without  litigation.^     To  this 
form  there  is  no  warrant  in  execution  attached ;  and  it  was  to  this  writ 
alone,  as  the  statute  expressly  bears,  that  the  28tb  §9 — it  was  thought, — 
might  be  made  to  apply  with  safety.     But  the  clause  does  not,  with  de- 
ference, embrace — as  the  unaltered  Bill  would  have  done — evert/  descrip- 
tion of  partial  or  interim  decree,  deciding  only  part  of  a  litigated  cause, 
and  which  may  be  enforced  by  personal  diligence,  while  there  are  other 
points  still  in  dependence  between  the  parties.     The  Court  has  always 
exercised  great  caution  in  allowing  such  partial  judgments  to  go  to 
execution, — Sinclair  v.  Sinclair j  19  Nov.  1833,  S.  and  D,;  and  there 
are  many  other  unreported  cases.     In  June  last,  Lord  Mackenzie  re- 

1  JE,g, — Granting  authority  to  a  Judicial  Factor  to  make  up  titles ;  to  the 
Accountant  of  Court  to  deliver  up  deposit  receipts ;  to  Banks  to  pay  consigned 
fiinda;  to  the  Keepers  of  the  Public  Records  to  deliyer  documents, — Record 
Deeda  of  Entail,  Disentail,  Excambrous,  etc.,  etc. 
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fased  to  grant  warrant  to  extract  a  partial  decree  which  did  not  exhaust 
the  cause,  because  when  the  suit  came  to  be  finally  disposed  of,  the 
party  who  had  obtained  it  might  ultimately  be  found  to  be  the  debtorj 
not  the  creditor  of  his  opponent.  For  the  guidance  of  the  Extractor, 
therefore,  and  the  preservation  of  the  records,  and  many  other  important 
reasons, — ^it  is  essential  that  he  should  know  when  he  is  to  issue  an 
nUerim  decree,  by  the  Court  or  the  Lord  Ordinary,  in  an  interlocutor, 
granting  an  allowance  to  that  effect  according  to  immemorial  practice. 
It  may  only  further  be  observed,  that  it  is,  and  has  always  been,  the  duty 
of  the  extractor  to  transmit  the  warrants  of  every  extracted  decree  (un- 
less mterim  extract  be  allowed),  to  the  general  record  ;  and  that  had  the 
original  clause  passed  into  a  law,  one  evil  consequence — amongst  many 
others — would  (as  stated  by  Mr  Pitt  Dundas)  have  been  that  processes, 
returned  to  the  clerks  on  the  Extractor's  supposition  that  the  interlocutor 
eictracted  was  interim^  when  perhaps  it  exhausted  the  case,  ^^may  be 
borrowed  up  and  lost  sight  of  altogether,  while  all  that  appears  in  the 
register  of  the  Court  is  a  record  copy  of  the  extract,  with  a  marking  to 
show  that  the  process  is  not  there."  As  the  note  in  to-morrow's  Roll  is 
calculated  to  raise  doubts  as  to  the  meaning  of  the  Act  of  Parliament, 
and  to  maintain  that  it  applies,  in  the  words  of  the  original  Bill,  ^*  to 
every  interlocutor  or  decree,"  it  is  extremely  desirable  that  the  question 
should  be  definitely  settled ;  and  the  Extractor  has  taken  this  liberty, 
most  respectfully  to  lay  this  memorandum  before  your  Lordship,  as  the 
view  which  the  Court  may  adopt  in  this  case  must  regulate  the  practice 
of  his  office  in  future. — Humbly  submitted  by 

JoBN  Parreb. 
Extractor's  Chambers, 
12th  January  1860. 

It  may  not  be  improper  to  add,  that  the  Sheriff  Courts  Bill  (1853) 
contained  a  clause  exactiy  the  same,  mutatis  muiandiSi  as  that  which  is 
now  law  in  the  Court  of  Session.  But  is  was  entirehf  struck  out  in  the 
House  of  Lords  on  cause  shown.  J.  P. 

Secretary  of  War  v.  The  Citt  of  Edinburgh. 

Expenses —  CounseL 

In  this  case  the  Crown  was  found  entitled  to  expenses,  and  the  question 
was  now  raised  as  to  whether  they  were  entitled  to  chai^  for  three 
counsel,  the  other  side  having  only  had  two.  The  Lord  President 
observed  that  there  was  no  absolute  rule  as  to  the  class  of  cases  in  which 
the  expenses  of  three  counsel  will  be  allowed.  Whether  they  were  to 
be  allowed  or  not  must  always  depend  on  the  circumstances  of  the 
particular  case,  and  to  some  extent  on  the  pressure  brought  to  bear  on 
it  by  the  losing  party.  The  mere  bulk  of  a  case  was  not  tiie  sole  con* 
sideration  to  be  looked  at.  If  it  had  been,  then  the  present  case  would 
have  required  more  than  three  counsel  on  each  side.  The  table  was 
covered  with  the  plans  which  were  produced,  and  these  were  only  a 
^election.  He  didn't  know  that  the  Crown  was  to  be  dealt  with  other- 
wise than  a  private  party  would  have  been  dealt  with.  It  was  very  likely 
that  in  every  case  the  Crown  had  three  counsel,  and  it  was  quite  right  to 
have  so  many,  if  it  thought  them  necessary  for  the  protection  of  its 
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interests;  but  that  was  no  reason  wfaj  more  than  two  should  be  aillowed 
against  the  ansuccessful  party. 

Cochrane  v.  Ewart. 
Property — Servitude — Part  and  Pertinent, 
The  pursuers  are  tanners  and  curriers  in  Newton-Stewart,  and  the 
defender  a  draper  there.  The  claim  sought  bj  the  pursuers  to  be  asserted 
and  enforced  was  of  a  right  to  the  use  of  a  subterranean  di'ain  and  cess- 
pool witliin  the  defender's  ground,  for  the  purpose  of  carrying  off  the 
surplus  water  of  their  tan-yard.     The  action  accordingly  concluded  for 
the  restoration  of  the  drain,  and  for  the  removal  of  a  wall  erected  by  the 
defender  behind  the  east  wall  of  the  tan-yard,  and  of  the  clay  puddling 
inserted  by  the  defender  between  the  two  walls,  in  so  far  as  they  interfered 
with  the  free  passage  of  the  water  from  the  tan-yard  into  the  defender's 
ground.     It  appeared  that,  till  recently,  the  whole  snbj^ts  were  held  by 
one  proprietor,  and  since  they  had  come  into  the  hands  of  the  pursuer  and 
defender,  the  latter  refused  to  receiye  the  foul  water  from  the  pursuers'  tan- 
yard,  lie  Lord  Ordinary  (Neaves)  allowed  a  proof;  and  on  considering 
it,  decided  against  the  pursuers,  holding  that  tliey  had  failed  to  prove 
facts  and  circumstances  sufficient  to  support  their  claim.     The  pursuers 
having  reclaimed,  the  case  was  argued  before  the  First  Division.     To- 
day Lord  Deas  delivered  the  opinion  of  the  Court,  altering  the  judgment 
of  the  Lord  Ordinary,  holding  that  the  pursuers  were  entitled  to  the 
servitude  claimed  by  them,  on  the  ground  of  an  implied  grant  thereof 
established  by  the  actings  of  the  proprietors  of  the  subjects  during  a 
period  of  more  than  forty  years,  and  that  they  were  entitled  to  reason- 
able access  for  the  purpose  of  cleaning  the  drain. 

CUTUBERTSON  V,  ElIOTT. 

Expenses — Haver — Cost  of  Search. 

In  this  case  the  pursuer  was  found  entitled  to  L.950  of  expenses.  The 
defender  objected  inUr  alia  to  a  charge  of  L.41,  being  6s.  8d^  an  hour 
for  123  hours  engaged  in  a  search  for  documents  which  he  was  called  on 
to  produce  as  a  haver.  The  Court  held  that  in  doing  so  he  was  not 
acting  pro^Msionally,  and  therefore  not  entitled  to  professional  profit, 
inasmuch  as  be  was  cited  not  because  he  was  a  professional  man,  but 
because  he  was  custodier  of  the  documents  who  happened  to  be  a  profes- 
sional man.  But  he  was  entitled  to  some  remuneration  like  any  other 
witness,  and  the  Court  allowed  him  in  the  circumstances  L.16  of  the 
L.4i  claimed.  Another  objection  was  stated  to  the  professional  charges 
of  the  pursuer  at  a  meeting  in  London  for  the  examination  of  the  de- 
fender, where  the  pursuer  was  further  represented  by  counsel  and  a 
London  agent.  The  Court  repelled  the  objection  to  the  pursuer's 
charges,  but  ordered  those  for  the  London  agent  to  be  struck  off. 


SECOND  DIVISION. 

Joel  v.  Gill. — Jan,  11. 

Process — Reclaiming  Days, 

In  this  case.  Lord  Jerviswoode,  on  the  16th  of  December,  pronounced 
an  interlocutor  approving  of  the  auditor's  report  taxing  the  amount  of 
the  expenses  due  by  the  pursuer,  against  whom  the  Court  had  decided, 
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at  L.  191,  28.  3d.,  besides  the  dues  of  extract.  A  reclaiming  note  for  the 
pursuer  having  been  lodged  on  the  4th  of  January,  the  box-day  in  the 
Christmas  recess,  it  was  objected  to  as  incompetent,  on  the  ground  that, 
under  the  Bankruptcy  Act,  section  171,  the  reclaiming  note  ought  to  have 
been  presented  within  fourteen  days.  The  Lord  Justice-Clerk — ^The 
171  St  section  of  the  present  Act  must  be  construed  with  the  aid  of  the 
129th  section  of  the  Act  of  1839.  That  Act  ordained  that  in  such  cases 
an  interlocutor  might  be  reclaimed  against  by  '^  a  reclaiming  note  in 
common  form.'*  At  that  time  a  reclaiming  note  in  common  form  meant 
a  note  which  had  been  presented  in  twenty-one  days  during  session,  or 
by  the  box-day  if  the  twenty-one  days  expired  during  vacation.  The 
only  alteration  made  by  section  171  of  the  present  Act  was,  that  it  sub- 
stituted fourteen  for  twenty-one  days.  The  note  had,  therefore,  been 
well  presented  at  the  box-day  in  the  recess,  as  fourteen  days,  in  the  sense 
of  the  Act,  had  not  elapsed.  Lords  Cowan  and  Benholme  being  of  the 
same  opinion,  the  Court  repelled  the  objections  to  the  reclaiming  note. 

Cooper's  Trustees  r.  Mackenzie  et  al. — Jan.  13. 

Trust —  Vesting — Legacy. 

The  late  John  Pennycook,  merchant  in  Dundee,  by  his  trust  settle- 
ment dated  16th  November  1838,  declared  that  he  considered  himself 
morally  bound  to  make  up  to  his  creditors  the  loss  they  had  sustained 
through  his  insolvency,  and  therefore  provided  that  after  his  death  his 
trustees  should  pay  to  the  creditors  whatever  sums  might  still  remain 
unpaid ;  not,  however,  with  the  view  that  these  payments  should  '^  be 
made  in  all  cases  to  the  original  creditors  themselves,  or  those  who  by 
succession,  assignation,  or  legal  diligence,  have  or  may  come  to  be  in  the 
eye  of  the  law  the  legal  representatives  in  such  debts,  but  in  the  case  of 
insolvency  or  other  such  change,  to  their  families,  or  others  to  be  named 
in  the  list  to  be  left  by  me  the  said  James  Pennycook,  in  which  list  I 
will  specify  the  amount  which  I  consider  to  be  owing,  and  the  persons 
to  whom  I  mean  the  payments  to  be  made."     David  Mackenzie  and 
Colonel  Rickard  were  two  of  Mr  Pennycbok's  creditors.     In  a  list  left  by 
Mr  Pennycook,  but  denied  to  be  probative  by  the  pursuers,  '^  D.  Mac- 
kenzie's family  "  were  mentioned  as  the  parties  to  whom,  in  Mackenzie's 
case,  the  payment  was  to  be  made ;  but  Rickard  himself  was  named  in 
his  own  case.     The  pursuers,  who  are  creditors  of  David  Mackenzie  and 
Rickard,  brought  action  against  the  representatives  of  Mackenzie  and 
Rickard,  maintaining  that  they  are  entitled  to  the  sums  received  by  the 
latter  parties  under  Mr  Pennycook's  settlement.     The  Lord  Justice-Clerk 
(with  whom  the  other  Judges  concurred)  held  that  as  what  Pennycook 
had  done  was  clearly  gratuitous,  his  creditors  could  only  take  those  pay- 
ments as  gifts.    This  was  done  by  the  form  of  a  legacy.    Both  Mackenzie 
and  Rickard  predeceased  Pennycook  ;  the  legacy  therefore  lapsed  so  &r 
as  respected  them.     These  sums  could  not  therefore  be  held  to  be  sub- 
ject to  the  debts  of  Mackenzie  and  Rickard.     The  motive  assigned  for 
the  legacy,  no  doubt,  was  unusual,  but  that  had  nothing  to  do  with  its 
legacy  character. 

Law  et  al.  i\  Wilson  et  al. — Jan.  13. 
Partnership — Clause. 
The  late  Mr  A.  Liddell  and  the  late  Mr  R.  McLaren  were  in  pnrtser- 
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sliip  as  ironmongers  in  Glasgow,  under  a  contract  containing  a  provision 
that  "  the  books  of  the  company  shall  be  balanced  by  the  said  Andrew 
Liddell  on  the  1st  day  of  January  yearly,  and  the  balance-sheet,  being  signed 
by  the  partners  within  two  months  ailer  that  date,  shall  be  probative/' 
The  last  balance  was  struck  at  the  close  of  1825,  but  the  balance-sheet 
was  not  signed  till  the  25th  April  1826.  In  a  question  between  the  re- 
presentatives of  the  partners,  it  was  maintained  for  the  pursuers  that 
these  balance-sheets  were,  under  the  contract,  ineffectual  and  improba- 
tive.  The  Court,  adhering  to  the  Interlocutor  of  the  Lord  Ordinary,  held 
that  even  if  any  objection  could  originally  have  been  taken,  it  had  been 
passed  from  by  the  partnera  in  signing  the  balance-sheet. 

Johnstons  r.  the  Provisional  Committee  of  the  Dundee  and 
Northern  Junction  Railway  Company. — Jan  19. 

The  pursuers  alleged  that  they  were  instructed  by  the  Provisional 
Committee  to  engrave  certain  plans,  in  payment  for  which  they  now 
claim  L.110,  6s.  The  Lord  Ordinary  had  decided  that,  under  the  pre- 
scription of  the  Act  of  1579,  the  claim  of  the  pursuers  must  be  proved 
by  the  writ  or  oath  of  the  defenders.  The  pursuers  accordingly  next 
founded  their  case  on  four  minutes  of  the  meetings  of  the  defenders,  and 
on  their  judicial  admission  that  they  had  instructed  Mr  Grainger,  the 
engineer,  to  proceed  with  the  s«fvey  and  parliamentary  plans.  The 
Court  held  that  the  constitution  of  the  debt  was  not  proved.  The  Lord 
Justice-Clerk  observed : — ^A  provisional  committee  was  not,  as  had  been 
argued,  of  the  nature  of  a  partnership,  in  such  a  manner  as  to  imply  that 
a  mandate  was  given  to  any  one  member  of  it  to  act  on  behalf  of  others. 
In  making  sucif  a  claim,  the  pursuers  would  have  to  prove  it  against  all 
the  fourteen  defenders.  Now,  it  was  not  averred  that  more  than  seven  of 
them  had  ever  been  present  at  the  meetings  in  question  ;  at  the  meeting 
which  alone  was  of  any  importance  on  this  question  (that  of  the  28th  No- 
vember 1848),  only  four  were  present ;  and  the  minute  was  only  signed  by 
one.  By  the  pursuer's  own  showing,  they  had  really  no  case  except 
against  these  four.  This  minute,  which  was  merely  a  minute  of  private 
parties,  could  not  even  bind  the  three  present  who  did  not  sign,  in  con- 
formity with  the  opinion  of  Lord  Eldon  in  the  case  of  Macartney,  although 
i  t  might  be  used  among  other  adminicles  of  evidence.  The  debt  w^as  not 
even  proved  against  the  man  who  signed  the  minute,  for  the  minute  did 
not  contain  any  admission  of  the  debt  at  all.  Lord  Wood,  Lord  Cowan 
(on  the  special  ground  that  the  minute  of  28th  November  1848  really 
contained  no  admission  of  the  debt),  and  Lord  Benholme  concurred. 

Scott  v.  Hall  and  Sons  et  e  contra. — Jan.  19. 

Sale — Delivery, 

This  was  an  advocation  from  the  Sheriff  Court  at  Forfiir.  The  facts 
are  sufficiently  detailed  in  the  following  opinion  of  the  Court  delivered  by 
the  Lord  Justice-Clerk : — ^It  is  not  necessary  to  caU  for  an  answer.  The 
contract  in  this  case  was  reduced  to  writing,  certainly  in  a  very  short- 
hand way,  still  as  distinctly  as  is  usual  in  such  contracts.  It  is  a  con- 
tract for  the  sale  of  a  quantity  of  potatoes  for  a  slump  sum.  The  conditions 
of  the  contract  are,  that  the  defenders  were  to  put  the  potatoes  in  sacks, 
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and  that  the  pursuer  was  to  drive  them  to  Bridge  of  Dunn  Station,  and 
there  tender  delivery  by  the  first  week  in  March.     This  last  condition 
seems  to  have  been  departed  from  by  mutual  consent     There  is  no 
stipulation  as  to  the  time  for  payment  of  the  price.     The  defenders 
seem   to  have   felt  this  deficiency,   and  have   been   under  the   belief 
that  they  might  supply  it  by  a  proof.      I  do  not  think  it  necessary 
to  give  an  opinion  on  the  competency  of  the  evidence  led,  as  I  hold 
it  to  be  utterly  worthless,  the  one-half  of  it  being  neutralized  by  the 
other.     In  a  contract  like  this,  where  nothing  is  said  about  the  pay- 
ment of  the  price,  the  law  reads  it  as  a  ready-money  bargain.     A 
ready-money  bargain  means  one  in  which  the  obligations  of  payment 
and  of  delivery  are  reciprocal.      Bnt  what  did  the  parties  do  here? 
So  far  from   the  defenders   standing  upon   their  strict  legal  rights, 
they  made  a  payment  of  L.800  to  account,  and  we  have  it  clearly  and 
distinctly  proved  that  when  Scott  wrote  demanding  a  payment  of  the 
price,  he  had  not  delivered  anything  like  the  quantity  corresponding  to 
the  sum  which  he  had  received.     In  short,  he  had  got  payment  of  the 
price  of  a  quantity  far  exceeding  what  he  bad  delivered.    In  stopping  de- 
livery, I  am  of  opinion  that  he  committed  a  breach  of  contract.     He  was 
bound  to  go  on  delivering,  at  least  up  to  L.300  worth,  before  demanding 
any  further  payment.     I  adopt  entirely  the  interlocutor  of  the  interim 
Sherifi'-substitute  (Mr  Guthrie  Smith),  which  thoroughly  exhausts  the 
case,  and  puts  both  facts  and  law  in  the  clearest  light 

M.  Bradie  v.  Macbroom  et  al. — Jan.  19. 

Nuisances  Removal  Act — Bye-Law, 

This  was  a  reduction  of  a  decree  and  warrant  of  the  Justices  of  Ayr- 
shire, finding  the  defender  guilty  of  a  contravention  of  a  bye-law  passed 
in  execution  of  the  powers  conferred  by  the  Act  19  &  20  Vict,  c.  103. 
The  bye-law  in  question  was  to  the  efiect  '^  that  no  pig-stye  shall  be  kept 
within  ten  yards  of  any  dwelling-house,  workshop,  or  place  of  business 
within  the  burgh  of  Girvan  or  suburbs  thereof,  under  the  penalty  of  being 
removed  at  the  cost  of  the  party  to  whom  it  belongs,  after  intimation  of 
two  days*  notice  from  the  Inspector  of  Nuisances  to  remove  the  same." 
The  Lord  Justice-Clerk,  after  adverting  to  the  importance  of  the  juris- 
diction which  the  Court  was  bound  to  exercise  for  preventing  the  local 
authorities  from  overstepping  their  powers,  went  on  to  show  that  in  this 
case  there  had  been  a  deviation  not  only  in  form  but  in  substance  from 
the  requirements  of  the  Act.     The  efiect  of  the  bye-law  was  to  make 
it  the  law  of  Girvan,  in  the  matter  of  nuisance,  that  a  pig-stye  within 
t«n  yards  of  any  dwelling-house,  etc.,  is  a  nuisance  in  terms  of  the  8th 
section  of  the  Act.     The  Act  itself  describes  what  is  to  be  held  as  a 
nuisance, — "  Any  animal  so  kept  as  to  be  injurious  to  health."     But  the 
bye-law  proscribes  as  a  nuisance  a  pig  within  ten  yards  of  a  dwelling- 
house,  without  any  inquiry  as  to  whether  it  is  kept  in  such  a  manner  as 
to  be  injurious  to  health  or  not.    Now,  that  may  be  the  opinion  of  the 
Girvan  authorities,  and  it  may  be  well  founded,  but  it  is  not  what  the 
Act  says.     They  might  as  well  say  that  all  pigs  were  nuisances ;  asd,  if 
they  have  power  to  act  as  they  have  done,  they  might  put  down  all  pigs- 
It  was  argued  that  this  was  only  a  direction  to  the  inspector,  that  he  is  to 
hold  it  as  a  prima  facie  case  of  nuisance  where  there  was  a  pig-stye  in 
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SQch  proxiinity  to  a  dwelling-house,  and  that  it  still  remained  for  the 
parochial  aathorities  to  consider  whether  the  possessor  of  a  pig-stye  in 
such  a  position  should  be  compelled  to  remove  it  as  a  nuisance.     That  is 
to  mistake  entirely  the  position  of  matters,  because  it  is  the  parochial 
authorities  who  are  complainera,  and  it  is  the  proceedings  of  the  Justices 
that  we  are  considering.    Instead  of  inquiring  whether  the  nuisance  com- 
plained of  was  injurious  to  health,  the  parochial  authorities  presented  the 
petition  oq  the  allegation  that  the  nuisance  was  a  contravention  of  their 
own  bye-laws,  and  the  judgment  was  in  terms  of  the  prayer  of  the  peti- 
tion.   The  attempt  to  give  the  bye-law  the  construction  of  being  a  mere 
direction  to  the  inspector  cannot  be  listened  to,  because  it  is  a  prohibi- 
tion under  the  sanction  of  a  penalty,  and  to  have  a  statutory  effect.     I 
bold  that  this  is  not  a  proceeding  sanctioned  by  the  Act,  and  I  have 
therefore  no  difficulty  as  to  the  provisions  of  the  finality  (sec  49),  because 
in  maidng  and  in  giving  effect  to  the  bye-law  the  Parochial  Board  clearly 
exceeded  the  powers  conferred  by  the  statute.    The  other  judges  con- 
carred. 

Inglis  v.  Directors  of  Western  Bank. — Jan.  21. 

Contingency — BemiL 

In  this  action,  at  the  instance  of  the  liquidators  of  the  Western  Bank, 
a  motion  was  made  by  the  defenders  to  have  the  case  remitted  to  the 
First  Division,  oh  amiingentiam  of  the  actions  by  individual  shareholders 
now  in  dependence  in  that  Division.  At  advising,  the  Lord  Justice-Clerk 
said : — ^The  Court  have  now  had  an  opportunity  of  fully  examining  the 
pleadings  in  this  case,  and  comparing  them  with  the  records  in  the  seven 
different  actions  at  the  instance  of  Inglis  and  others,  the  shareholders  oi 
the  Bank.    We  have  also  conferred  with  the  Judges  of  the  First  Division, 
and  we  are  all  of  opinion  that  there  is  no  sufficient  reason  for  remitting 
this  case  to  the  cases  depending  in  that  Division.    When  an  action  has 
heen  brought  before  one  Division  of  the  Court  or  Lord  Ordinary,  the 
statute  requires  the  other  Division  or  Lord  Ordinary  to  remit  to  that 
Arst  action  any  others  that  may  thereafter  come  before  them  relating  to 
the  same  subject,  matter,  or  thing,  or  having  a  connection  or  contingency 
therewith.     It  was  not  contended  that  the  case  now  before  us  relates  to 
the  same  subject,  matter,  or  thing  with  the  actions  depending  before  the 
First  Division.    But  it  was  very  earnestly  contended  that  there  was  a 
neoeasary  contingency  between  the  cases,  which  rendered  their  trial  in 
one  Cohrt  expedient  and  proper,  and  thus  brought  them  within  the  mean- 
ing of  the  clause  of  the  statute.    It  may  not  be  very  easy  to  define  the 
legal  term  contingency,  but  it  is  at  least  clear  that  the  defenders  attach 
to  it  fSu:  too  loose  a  meaning  when  they  say  that  any  two  cases  have  con- 
tingency which  may  throw  light  on  one  another,  or  which  may  incident- 
ally involve  an  inquiry  into  some  of  the  substantial  matters  of  fact.    The 
grounds  on  which  the  Court  held  that  there  was  no  contingency  as  re- 
gards the  cases  under  consideration  are  chiefly  these : — 1st,  The  parties 
are  not  the  same.  The  liquidators,  in  pursuing  this  action,  do  not  in  any 
way  represent  the  interests,  rights,  or  claims  sought  to  be  enforced  in  any 
of  these  other  cases.     Neither  are  the  defenders  the  same.     2d,  The 
objecto  of  the  action  are  essentially  different.    In  this  case  the  object  is 
to  make  the  defenders  responsible  to  the  company,  and  all  its  partners, 
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for  all  the  losses  sustained  by  the  Bank  from  certain  causes  during  the 
period  libelled.  The  object  of  the  pursuer  in  each  of  these  other  cases  is 
to  make  certain  individual  directors  I'elieve  him  of  his  whole  obligations 
and  liabilities  as  a  partner  of  the  Bank,  and  so  to  escape  entirely  from 
the  consequences  of  having  purchased  shares,  and  become  in  law,  and  in 
a  question  with  the  public  and  the  other  partners,  a  partner  of  the  com- 
pany. 3d,  The  results  of  the  action  will,  if  they  are  successful,  be 
entirely  different  Nothing  that  is  recovered  in  this  action  can  be  avail- 
able to  satisfy  the  demands  maintained  in  any  of  the  others.  Nothing 
that  is  recovered  by  any  individual  pursuer  in  any  of  the  other  actions 
can  be  converted  or  used  to  satisfy  to  any  extent  the  interests  or  rights 
represented  by  the  pursuer  of  this.  4th,  The  grounds  of  action  are  sub- 
stantially different.  In  this,  the  ground  of  action  is  the  malversation  of 
the  defenders  in  their  offices  of  directors  and  managers  respectively;  in 
those,  it  is  fraudulent  misrepresentation  and  concealment  by  certain  in- 
dividuals of  the  state  of  the  Bank's  affairs,  whereby  each  of  the  pursuers 
was  misled  and  induced  to  purchase  shares,  but  which  fraudulent  misre- 
presentation and  concealment  would  be  an  equally  good  ground  of  action 
whether  the  ruinous  condition  of  the  Bank  was  brought  about  by  malver- 
sation of  the  directors  and  managers  or  by  innocent  misfortune. 
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January  10. — Lord  Kinloch. 

Inglis  v.  Douglas. 
Pearson  v.  Douglas,  etc. 

In  the  first  of  these  actions.  Lord  Kinloch  has  issued  the  following 
interlocutor : — 

Edinburgh^  \Otk  January  1860. — ^The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  process,  Repels  the  pleas  founded 
on  the  institution  of  the  action  at  the  instance  of  the  Western  Bank  and 
its  liquidators  against  the  defender,  Mr  Douglas,  and  others :  And  finds 
that  the  present  process  ought  neither  to  be  dismissed  nor  sisted  in  re- 
spect of  the  dependence  of  that  other  action  :  Repels  also  the  objections 
to  the  form  and  structure  of  the  summons  and  record,  and  to  the  title  to 
sue ;  reserving  all  pleas  on  the  merits  of  the  case :  (luoad  vitro,  Finds 
that,  in  the  present  case,  it  is  not  expedient  or  proper  to  determine  any 
question  of  law  and  relevancy  anterior  to  trial ;  and  appoints  the 
pursuer,  within  eight  days,  to  lodge  the  drafl  issue,  or  issues,  which  he 
proposes  for  the  trial  of  the  cause.  W.  Pennet. 

A  similar  interlocutor  was  pronounced  in  the  cases  of  Pearson  v. 
DoiiglaSy  Wilson  v.  Douglas,  etc.  As  these  decisions  are  no  longer 
recent,  we  do  not  feel  justified  in  transferring  to  our  pages  the  learned 
and  elaborate  notes  which  accompanied  these  interlocutors.  In  the 
cases  of  Graham  v.  Douglas,  and  Landale  v.  Douglas,  interlocutors  were 
pronounced  in  the  following  terms  : — 

Edinburgh,  10th  January  1860. — ^The  Lord  Ordinary  having  heard 
parties'  procurators,  and  considered  the  process.  Repels  the  plea  that  all 
parties  interested  have  not  been  called :  Repels  also  the  pleas  founded 
on  the  institution  of  the  action  at  the  instance  of  the  Western  Bank  and 
its  liquidators  against  the  defender,  Mr  Douglas,  and  others  :  And  finds 
that  the  present  process  ought  neither  to  be  dismissed  nor  sisted  in  re- 
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spect  of  the  dependence  of  that  other  action  :  Repels  also  the  objections 
to  the  form  and  structure  of  the  summons  and  record,  and  to  the  title  to 
sae ;  reserving  all  pleas  on  the  merits  of  the  case :  Quoad  ultra,  Finds 
that,  in  the  present  case,  it  is  not  expedient  or  proper  to  determine  any 
question  of  law  or  relevancy  anterior  to  trial ;  and  appoints  the  pursuer, 
within  eight  days,  to  lodge  the  draft  issue,  or  issues,  which  he  proposes 
for  the  trial  of  the  cause.  W.  Penney. 

January  13. — ^Lord  Kinloch. 

Addie  v.  Western  Bank. 

Reduction, — ^Where  the  pursuers  of  a  reduction  were  in  possession  of 
the  documents  called  for  in  the  summons,  and  an  order  for  satisfying  the 
production  was  past  due,  the  Lord  Ordinary  appointed  the  pursuer  to 
produce  the  documents  in  question,  and  thereafter  held  the  production 
as  satisfied. 

Jmiuary  13. — Lord  Bjnloch. 

Binney  and  Co.  v.  Clydesdale  CHE&ncAL  Co. 

Title  of  Issues. — His  Lordship  said  he  wished  to  call  the  attention  of 
agents  to  the  importance  of  accurately  framing  the  titles  to  issues. 

The  proper  style,  in  all  cases,  was  as  follows : — "  Issues  in  the  cause  in 
which  A.  B.  is  pursuer,  and  C.  D.  is  defender."  Juries  did  not  under- 
stand what  was  meant  hy  ''  suspender  or  complainer." 

Jcamary  18. — Lord  Ardmillan. 

Nelson  v,  Pearson  and  Jackson. 

Dilatory  Plea, — ^Where  it  was  ohjected  to  the  title  of  a  pursuer  (who 
sued  as  administrator-in-law  for  his  wife),  that  the  parties  were  not 
married, — held  that  this  was  not  a  proper  dilatory  ohjection,  hut  must 
he  reserved  for  prohation  as  a  question  of  merits. 

Januai-y  18. — Lord  Mackenzie. 

M'Eellar  V,  M^Kellar. 

DeaA  of  Parly, — Counsel  for  the  pursuer  stated  that  intimation  had 
just  been  received  of  the  death  of  his  client,  who  was  resident  in  Aus- 
tralia ;  and,  with  consent  of  the  other  party,  moved  the  Court  to  dis- 
charge the  order  for  trial,  which  had  been  taken  subsequent  to  that 
event,  and  therefore  without  authority.  His  Lordship  held  that  it  was 
nnnecessaiy,  in  the  circumstances,  to  pronounce  any  order;  but  sug- 
gested that  a  letter  should  be  written  to  the  defender's  agent  stating  the 
circumstance,  which  might  be  lodged  in  process  to  preserve  evidence  of 
the  cause  of  the  failure  of  the  proceedings. 

January  20. — Lord  Jerviswoode. 

Marshall  v,  Marshall. 

Entail — Approbate, — ^In  this  action,  which  was  a  declarator  of  free- 
dom from  the  fetters  of  the  entail,  it  appears  that  the  deeds  were  defective 
in  certain  of  the  statutory  solemnities.  It  was  maintained,  however, 
that,  even  supposing  the  entails  to  be  defective,  the  pursuer  could  not 
innst  in  the  present  action,  because  taking  benefit  through  the  trust- 
dimosition  of  James  Marshall,  he  was  either  barred  from  pleading  the 
defects  of  the  existing  entails,  or  was  subject  to  a  personal  obligation  to 
Jnake  a  good  entail.    This  argument  was  rested  mainly  upon  a  provision 
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in  the  trust-disposition,  that  the  conveyance  of  the  trustees'  lands  was 
to  be  made  upon  John  lilarshall  and  his  heirs  for  the  time  in  possession 
of  the  binds  of  Chapelton,  making  up  a  feudal  right  thereto,  and  granting 
'^  a  valid  and  formal  -disposition,  containing  all  clauses  necessary,  to  the 
said  lands  in  precise  terms  hereinafter  mentioned."  The  case  of  Qraham 
V.  Lord  LynsdocKa  Trustees^  IVIarch  15,  1853,  was  quoted  as  supporting 
the  argument,  that  the  obligation  to  insert  all  clauses  necessary  included 
all  clauses  necessary  to  make  an  entail  effectual  by  the  law  of  Scotland. 
The  Lord  Ordinary  held,  however,  that  the  provision  in  the  settlement 
referred  merely  to  those  clauses  necessary  to  a  valid  and  formal  disposi- 
tion, and  that  the  words  which  follow,  ^'  in  precise  terms  hereinafter 
mentioned,"  were  to  be  read  as  words  of  limitation  of  the  general 
directions. 

APPEAL  IN  THE  HOUSE  OF  LORDS. 

Dolphin  «.  Robins. 

Divoroe — Sootch^^Husband  and  Wi/e-^Doaicile, 

(4  Auffwt,  1859;  7  W.  R.  674.) 

In  the  year  1822,  Mr  Dolphin,  an  Englishman,  domiciled  in  England,  mar- 
ried Mary  Ann  Payne,  an  Englishwoman,  at  St  George's,  Hanover  Square. 
He  and  his  wife  afterwards  lived  together  at  different  places  in  England,  and 
there  was  issue  of  the  marriage  one  child  only,  who  died  shortly  after  its  birth. 
In  the  year  1839,  differences  having  arisen  between  the  appellant  and  his  wife, 
they  separated,  and  deeds  were  then  executed  whereby  provision  was  made  for 
the  separate  maintenance  of  the  wife,  then  Mary  Ann  Dolphin,  for  her  life  ; 
and  it  was  agreed  that  the  trustees  named  in  the  deeds  should  hold  certain 
property  therein  specified  upon  such  trusts  as  the  said  Manr  Ann  Dolphin, 
notwithstanding  her  coverture^  should  from  time  to  time  declare,  direct,  and 
appoint.    Mary  Ann  Dolphin  died  on  the  28th  September  1856,  and  in  the 
following  year  the  respondents  propounded  in  the  Court  of  Probate  eertidn 
papers  purporting  to  be  her  last  will  and  a  codicil  thereto,  both  dated  on  the 
11th  April  1854,  whereby  she  appointed  them  to  be  her  executors.  But  before 
this,  in  the  month  of  February  1854,  Mr  Dolphin  left  England  and  went  to  Scot- 
land, where,  in  July  following,  a  divorce  was  obtained  at  the  instance  of  the 
wife,  on  the  ground  of  adultery.     After  this  decree  for  a  divorce,  namely,  in 
October  1854,  Mrs  Dolphin  was  duly  married  in  Scotland  to  Amedee  Theodore 
Davesies  de  Pontes,  a  General  in  the  French  army,  and  they  thenceforth  lived 
and  cohabited  together  as  man  and  wife,  and  took  up  their  permanent  residence 
at  Paris.   In  18^  she  made  another  wil],  valid  by  the  law  of  France ;  and  the 
question  was,  whether  that  will  was  valid.     The  learned  judge  of  the  Court  of 
Probate  rejected  this  allegation  of  the  appellant,  on  the  ground  that  it  stated 
no  case  impeaohing  the  validity  of  the  will  of  1854»  propounded  by  the  respon> 
dents.     The  Court  of  Probate  was  of  opinion,  that  the  English  marriage  waa 
not  dissolved  by  the  Scotch  divorce,  and  that  so  the  deceased  remained  up  to 
the  time  of  her  death  the  wife  of  the  appellant,  whose  domicile  was  and  had 
always  been  in  England  ;  that  his  domicile  was  her  domicile  ;  and  that  the  wiU, 
or  alleged  will,  of  June  1856,  not  having  been  executed  in  the  mode  required 
by  our  laws,  had  no  effect  on  the  will  and  codicil  of  1854.     He  further  held 
that  the  Scotch  decree  did  not  operate  as  a  divorce  d  mensd  et  thoro^  and  so 
made  a  decree  rejecting  the  allegation.     On  appeal,  the  House  of  Lorda 
affirmed  the  decision.      Lord  Cranworth  said — '^  On  the  first  question,  the 
validity  of  tJie  Scotch  divorce  to  dissolve  the  English  marriage,  the  dedsion  ia 
LoU^B  case,  Rns.  and  B.C.C.  237,  is  conclusive.    It  was  contended  in  the 
argument  here  that  Lolfy's  cote  did  not  necessarily  govern  that  now  under  con- 
sideration, for,  that  since  that  decision,  the  principles  applicable  to  this  qnes- 
tion  have  been  materially  changed  by  the  statute  9  Geo.  IV.  c.  81.      But  thia 
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seems  to  me  altogether  a  mistake.    In  Lclly'^s  case  it  appeared,  that  he,  haying 
been  married  in  England,  afterwards  went  to  Scotland,  and  while  he  was  there, 
not  having  become  a  domiciled  Scotchman  (for  that  must  be  assumed  to  have 
been  the  state  of  the  facts),  his  wife  obtained  a  Scotch  decree  for  a  divorce  on 
the  ground  of  adnltery  committed  by  him  in  Scotland.   After  the  decree  was  pro- 
nounced he  returned  to  England,  and  married  a  second  wife  at  LiverpooL 
This  was  held  by  the  unanimous  opinion  of  the  judges  to  be  bigamy,  on  the 
gronnd, '  That  no  sentence  or  act  of  any  foreign  country  or  state  could  dissolve 
an  English  marriage  d  vinculo  matrimonii,^  meaning,  I  presume,  could  dissolve 
the  matrimonial  vinculum;  and  that  no  divorce  of  an  ecclesiastical  court  was 
within  the  esception  in  1  Jac.  1,  c.  11,  s.  3,  unless  it  was  the  divorce  of  a  court 
within  the  limits  to  which  the  1  Jac.  I  extends.     The  exception  in  the  statute 
1  Jac.  1,  was,  '  of  any  person  divorced  by  sentence  in  the  ecclesiastical  court.' 
It  was  contended  here  chat  the  decision  might  have  been  different,  if  the  case 
had  arisen  since  the  9  Geo.  IV.,  c.  31,  which  repeals  the  statute  1  Jac.  1,  c.  11 ; 
and  by  s.  22  again  makes  bigamy  a  felony ;  but  with  a  proviso,  that  the  enact- 
ment  shall  not  extend  to  any  person  who  at  the  time  of  the  second  marriage 
shall  have  been  divorced  from  the  bonds  of  the  first  marriage.    It  was  said  that 
the  Scotch  Court  was  not  the  ecclesiastical  court  contemplated  by  the  statute 
1  Jac.  1 ;  and  that  so  Lolly  was  not  within  the  exception  contained  in  that 
statute,  but  that,  as  he  had  been  in  fact  divorced,  he  would  now  have  been 
within  the  proviso  of  the  statute  of  9  Geo.  IV.,  c.  31.     This,  however,  is  evi- 
dently a  mistake.     He  was  not,  and  could  not,  be  divorced ;  for,  according  to 
the  express  opinion  of  the  judges,  no  court  can  dissolve  the  bonds  of  an  Eng- 
lish marriage.     LoU^b  ease  has  been  frequently  acted  on.     In  Conway  v. 
Beazl^^  3  Hagg.  642,  Dr  Lushington,  after  much  consideration,  acted  on  it, 
treating  it  as  settled  law,  where  there  is  no  bona  fide  domicile  in  Scotland,  mean- 
ing by  <  bona  fide  domicile'  a  real  domicile,  and  not  a  domicile  assumed  merely 
for  the  purpose  of  giving  iurisdiction  ;  and  I  believe  your  Lordships  are  all  of 
opinion  that  it  must  be  taken  now  as  clearly  established  that  the  Scotch  Court 
has  no  power  to  dissolve  an  English  marriage,  where,  as  in  this  case,  the  parties 
are  not  really  domiciled  in  Scotland,  but  have  only  gone  there  for  such  a  time  as, 
according  to  the  doctrine  of  the  Scotch  Courts,  gives  them  jurisdiction  in  the 
matter.     Whether  they  could  dissolve  the  marriage  if  there  be  a  bona  fide 
domicile,  is  a  matter  upon  which  I  think  your  Lordships  will  not  be  inclined 
now  to  pronounce  a  decided  opinion.    On  the  other  pohit,  decided  in  the  Court 
below,  I  think  there  can  be  no  doubt.    If  the  Scotch  divorce  did  not  operate 
as  a  dissolution  of  the  marriage,  it  clearly  did  not  operate  as  a  divorce  d  mme& 
et  ikoro.     It  was  not  intended  so  to  operate,  and  it  is  by  no  means  certain  that 
the  deceased  would  have  desired  to  obtain  such  a  decree.    It  appears,  therefore, 
to  me  that,  on  both  the  points  raised  in  argument  before  him,  the  learned 
judge  below  was  clearly  right.     But  on  the  argument  here,  a  new  point  was 
started.    It  was  contended  that,  without  any  dissolution  of  the  marriage,  or  any 
divorce  d  mensd  et  thoro,  the  deceased  was,  by  the  acts  of  the  husband,  appear- 
ing on  the  allegation,  placed  in  a  situation  enabling  her  to  choose  a  domicile  for 
herself  separate  from  that  of  her  husband;  and  that,  in  fact,  she  did  choose 
Paris  as  her  domicile,  and  there  lived  and  died ;  that  when  so  domiciled  she 
made  the  will  of  the  23d  June  1856,  valid  according  to  the  law  of  the  place  of 
her  domicile,  which  therefore  ought  to  have  been  admitted  to  proof ;  or  at  all 
events,  that  aa  her  domicile  was,  at  her  death,  French,  the  English  will  and 
codicil  ceaaed  to  be  operative.     On  the  part  of  the  respondents,  it  was  argued 
that  even  if  there  had  been  a  divorce  d  mensd  et  thorot  the  wife  could  not  nave 
acquired  a  domicile  of  her  own.     And  in  support  of  that  argument,  reliance 
was  had  on  the  clear  and  undoubted  doctrine  of  ova  law,  that  husband  and  wife 
are  to  be  treated  as  one  person — ^that  their  union,  whatever  decree  may  have 
been  made  by  the  ecclesiastical  court,  is  by  the  common  law  absolutely  indis* 

soluble that  the  wife  can  neither  sue  nor  be  sued  without  her  husband — that 

the  husband  is  bound  to  maintain  her,  and  afford  her  a  home — that,  vrith  refer^ 
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ence  to  the  poor  laws,  her  settlement  is  her  husband's  settlement — and  generally, 
that  in  the  eye  of  the  law  they  are  so  completely  identified,  that  the  notice  of  her 
acquiring  a  separate  home  could  not  for  a  moment  be  admitted.     I  desire  not 
to  be  taken  to  adopt  this  argument  at  once,  to  the  full  extent  to  which  it  was 
pushed.     If  in  this  case  the  deceased  had  obtained  a  dlTorce  d,  mensd  et  thoro,  and 
had  then  gone  to  Paris,  and  there  established  herself  in  a  permanent  home, 
living  there  tiU  her  death  as  the  wife  of  General  de  Pontes,  I  desire  not  to  be 
understood  as  giving  any  opinion  on  the  point,  whether  in  such  a  case  her 
domicile  would  or  would  not  have  been  French.      The  question  where  a 
person  is  domiciled  is  a  mere  question  of  fact.      Where  has  he  established 
nis  permanent  home?    In  the  case  of  a  wife,  the  policy  of  the  law  inter- 
feres, and  declares  that  her  home  is  necessarily  the  home  of  her  husband.    At 
least  it  is  8o  prima  facie.    But  where  by  judicial  sentence  the  husband  has  lost 
the  right  to  compel  the  wife  to  live  with  him,  and  the  wife  can  no  longer  in- 
sist on  his  receiving  her  to  partake  of  his  bed  and  board,  the  argument  which 
§oes  to  assert  that  she  cannot  set  up  a  home  of  her  own,  and  so  establish  a 
omicile  different  from  that  of  her  husband,  is  jiot  to  my  mind  altogether  satis- 
fiictory.    The  power  to  do  so  interferes  with  no  marital  right  during  the  mar- 
riage, except  that  which  he  has  lost  by  the  divorce  d  mensd  et  thoro.  She  must 
establish  a  home  for  herself  in  point  of  fact ;  and  the  only  question  is,  suppos- 
ing that  home  to  be  one  where  the  laws  of  succession  to  personal  property  are 
different  from  those  prevailing  at  the  home  of  her  husband,  which  law,  in  case 
of  her  death,  is  to  prevail?    Who,  when  the  marriage  is  dissolved  by  death,  is 
to  succeed  to  her  personal  estate — those  entitled  by  the  law  of  the  place  where 
in  fact  she  was  established,  or  those  where  her  husband  was  established  ?    On 
this  question  it  is  unnecessary  and  it  would  be  improper  to  pronounce  an 
opinion ;  for  here  there  was  no  judicial  sentence  of  divorce  d  menea  et  thoro  ; 
no  decree  enabling  the  wife  to  quit  her  husband's  home  and  live  separate  from 
him.    I  have  a4verted  to  the  point  only  for  the  purpose  of  pointing  out  that 
the  conclusion  at  which  I  have  arrived  in  the  case,  now  under  discussion, 
would  afford  no  precedent  in  the  case  of  a  wife  judicially  separated  from  her 
husband ;  for,  whatever  might  have  been  the  case  if  such  a  decree  had  been  pro- 
nounced, I  am  clearly  of  opinion  that  without  such  a  decree  it  must  be  con- 
sidered that  the  marital  rights  remain  imimpaired.  It  was  indeed  argued  strongly, 
that  here  the  facts  show  that  the  husband  never  could  have  compelled  the  wife 
to  return  \o  him.    The  allegation  of  the  appellant,  it  was  contended,  contained 
a  distinct  averment,  that  the  husband  had  committed  adultery ;  and  this  would 
have  afforded  a  valid  defence  to  a  suit  for  restitution  of  conjugal  rights,  and  so 
would  have  enabled  the  wife  to  live  permanently  apart  from  her  husband, 
which,  it  is  alleged,  he  agreed  she  should  be  at  liberty  to  do.    But  this  is  not 
by  any  means  ec^uivalent  to  a  judicial  sentence.    It  may  be  that  where  there 
has  been  a  judicial  proceeding  enabling  the  wife  to  live  away  from  her  husband, 
and  she  has  accordhigly  selected  a  home  of  her  own,  that  home  shall,  for  pur- 
poses of  succesuon,  carry  with  it  all  the  consequences  of  a  home  selected  by 
a  person  not  under  the  disability  of  coverture.    But  it  does  not  at  all  follow 
that  it  can  be  open  to  any  one  after  the  death  of  the  wife  to  say,  not  that 
she  had  judicially  acquired*  the  right  to  live  separate  from  her  husbfmd,  but 
that  facts  existed  which  would  have  enabled  her  to  obtain  a  decree  givin^^  her 
that  right,  or  preventing  the  husband  from  insisting  on  her  return.     It  would 
be  very  dangerous  to  open  the  door  to  any  such  discussions ;  and,  as  was  forcibly 
put  in  argument,  if  the  principle  were  once  admitted,  it  could  not  stop  at  cases 
of  adultery;  for  if  the  husband,  before  the  separation,  had  been  guilty  of 
cruelty  towards  the  wife,  that,  no  less  than  adultery,  might  have  been  pleaded 
in  bar  to  a  suit  for  restitution  of  conjugal  rights.     It  is  obvious  that  to  admit 
questions  of  this  sort  to  remain  nnlitigated  during  the  life  of  the  wife,  and  to 
be  brought  into  legal  discussion  after  her  death,  for  the  purpose  only  of  r^u- 
lating  the  succession  to  her  personal  estate,  would  be  to  the  last  degree  incon- 
venient and  improper.'* 
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Tms  effect  of  recent  statutes  in  creating  new  offences,  to  be  pnnishod 
criminallj,  has  seldom  if  ever  been  looked  at,  in  connection  with 
jurisprndence,  or  with  the  increase  of  crime,  in  so  far  sus  that  in- 
crease may  be  deduced  from  the  number  of  commitments  to  prison ; 
and  yet  it  is  capable  of  proof,  that  every  new  offence  created  by^ 
statute  must,  at  least  when  the  Act  is  first  put  in  operation,  cause 
an  increased  number  of  commitments.  This  and  many  other 
curious  facts  have  been  suggested  to  us  by  the  perusal  of  a  table  of 
commitments  to  the  prison  of  Aberdeen,  prepared  by  Sheriff  Wat- 
son, and  classified  according  to  the  supposed  motives  which  led  to 
the  different  classes  of  offences.  The  table,  as  a  whole,  from  its 
bulk  and  very  minute  details,  extending  over  many  years,  would 
not  be  suitable  for  our  pages,  but  we  propose  to  notice  some  of  its 
more  remarkable  results.  In  order  to  avoid  undue  complexity,  we 
shall  take  only  the  eight  years  from  1851  to  1858,  both  inclusive, 
and  divide  them  into  four  periods  of  two  years  each. 

As  one  instance  of  new  criminal  offences  created  by  recent  statutes, 
exhibited  by  this  table,  there  were  nine  commitments  under  the 
Beformatory  School  Acts  in  1855  and  1856,  and  sixteen  in  1857 
and  1858.  Those  who  do  not  look  beyond  the  surface  would  say, 
^^  See  how  much  more  criminal  the  people  of  Aberdeen  are  be- 
coming ;  here  is  an  increase  of  twenty-five  offences,  and  of  a  kind 
not  to  be  found  in  any  earlier  year/'  But  there  being  no  law  ap- 
plicable to  such  cases  in  the  earlier  years,  there  could  be  no  trans- 
gression. Deducting  these  offences,  there  is  a  remarkable  degree 
of  uniformity  in  the  commitments  during  these  four  periods  of  two 
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years  each.  We  doubt  whether  any  business  in  Aberdeen  has  been 
carried  on  with  the  same  degree  of  uniformity  during  the  same 
period  as  the  business  of  crime.  In  the  first  two  years^  the  total 
number  of  commitments  was  1401 ;  in  the  next  two,  1478  ;  in  the 
third  period,  1492 ;  and  in  the  last  two  years,  1567.  Now,  the 
population  must  have  increased  at  the  rate  of  three  per  cent,  during 
each  period  of  two  years ;  and  if  the  same  per  centage  be  successively 
added  to  the  amount  of  crime  during  each  of  the  first  three  periods, 
the  result  will  be,  that  crime  has  increased  very  nearly  in  the  ratio 
of  the  increased  population. 

While  the  general  result  is  thus  uniform,  there  is  by  no  means 
the  same  degree  of  uniformity  as  respects  the  different  classes  of 
crimes.  The  crimes  classed  by  the  learned  Sheriff  as  proceeding 
from  ^*  malevolent  motives,"  show  these  results :  Murder  and  culp- 
able homicide  for  the  four  periods,  3,  8,  4,  and  1  respectively,  indi- 
cating a  considerable  improvement  in  the  most  serious  class  of 
offences  during  the  last  eight  years.  The  same  remark  applies  to 
^^rape  and  assault  with  intent,"  the  commitments  being  respectively 
one  for  the  first  two  years,  four  for  second,  and  none  during  any  of 
the  last  four  years.  Those  classed  by  the  learned  Sheriff  under  the 
head  ^^  concupiscent,"  including  ^^  concealment  of  pregnancy  and 
abortion,"  unhappily  show  an  opposite  result.  During  the  first  two 
yearo  there  were  five  commitments  of  this  class ;  during  the  next 
two,  none;  but  during  the  third  period  there  were  seven;  and  during 
the  fourth  period,  three.  Those  classed  as  "malevolent"  ("fire- 
raising  and  attempt  at")  likewise  show  a  change  for  the  worse. 
There  were  no  cases  of  this  class  during  either  of  the  first  two 
periods,  and  yet  there  were  seven  cases  during  the  third  period,  and 
three  during  the  fourth.  The  "  malicious  mischief"  class  also  shows 
a  change  for  the  worse,  the  numbers  having  been  respectively,  20, 
0,  44,  and  36,  for  the  four  periods. 

In  the  various  classes  described  as  "  Acqui^tive,"  there  are  inex- 
plicable contradictions  respecting  the  different  descriptions  of  cas^ 
Thus  "  robbery"  shows  an  immense  improvement,  the  numbers  being 
19,  14,  9,  and  3;  while  of  "cattle  and  sheep-stealinf^'  cases,  the 
numbers  are  2,  8,  14,  and  4.  "  Thef);  by  housebreaking"  is  on  the 
increase:  the  numbers  are  24, 12, 21,  and  27;  but  "  thefl  by  opening 
lockfast  places"  appears  to  have  become  extinct :  the  numbers  for 
the  first  two  years  were  9 ;  for  the  second,  21 ;  and  none  for  the 
third  or  fourth  period.    In  the  ordinary  class  of  thefts  there  is  a 
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con^derable  decrease^  the  numbers  being  respectively  651,  691^ 
592,  and  527.  The  "  resetters,"  on  the  other  hand,  appear  to  be  a 
namerons  and  increasing  class,  the  commitments  being  11,  19,  25, 
and  15.  "  Forgery  and  uttering"  follow  in  the  same  track ;  the 
numbers  are  5,  2,  4,  and  8.  "  Breach  of  trust"  goes  on  very  steadily, 
the  numbers  being  12,  9,  11,  and  9.  "Fraud"  is  equally  steady, 
except  for  the  last  period,  when  it  has  increased.  The  numbers  are 
38,  32,  31,  and  42. 

The  cases  classed  by  the  learned  Sheriff  as  "  resulting  from  intem- 
perance" show  a  melancholy  increase,  which  more  than  neutralizes 
the  decrease  under  all  the  other  heads.     These  cases  are  "  breaches 
of  the  peace"  and  "  assaults."    The  aggregate  numbers  for  the  four 
periods  of  two  years  each  are  respectively  567,  598,  672,  and  862. 
These  figures  show  a  sad  falling  off  in  the  peaceful  habits  of  the 
metropolis  of  the  north,  and  the  county  of  which  it  forms  so  large  a 
part.    A  good  deal  of  light  is  thrown  on  the  probable  causes  of  this 
extraordinary  increase,  by  the  very  small  number  of  commitments  for 
"  breaches  of  the  Excise  laws."    The  total  number  of  commitments 
of  this  dass  during  the  four  periods  of  two  years  each,  has  been 
only  6,  4,  0,  and  3  respectively.    It  is  obvious  from  these  figures^ 
that  the  officers  of  Excise,  the  procurators-fiscal,  sheriffs,  magistrates, 
and  justices  of  the  peace,  have  held  nearly  sinecure  offices  in  so  far 
as  regards  the  punishment  of  Excise  law  offences ;  and  that  they 
have  preferred,  in  place  of  nipping  crime  in  the  bud,  to  wait,  as  the 
officers  of  police  in  London  did  in  former  times,  till  crimes  of  a 
more  serious  kind  were  committed,  when  the  criminals  were  in  due 
course  laid  hold  of,  and  punished  according  to  law. 

The  "  miscellaneous  cases"  show  no  remarkable  results.  The 
Game  Law  commitments  are  respectively  20,  21,  29,  and  12.  The 
commitments  for  offences  under  the  Poor  Law  Act  (many  of  them 
under  recent  statutes),  are  respectively  8,  35,  22,  and  13.  But  for 
the  great  increase  in  the  cases  of  breaches  of  the  peace  during  the  last 
four  years,  and  more  especially  during  the  last  two  years,  the  result 
of  the  whole  commitments  would  have  shown  a  large  decrease  in  the 
amount  of  crime ;  but  the  increase  in  cases  arising  from  intemper- 
ance has,  as  we  have  shown,  more  than  counterbalanced  the  decrease 
under  all  the  other  heads.  Facts  like  these  show  the  great  practical 
value  of  properly  classified  returns  of  criminal  offences ;  and  that, 
without  them,  it  is  impossible  to  draw  any  safe  conclusion  respecting 
the  increase  or  diminution  of  crime ;  and  we  hope  this  first  and 


116  FURTHER  REFORM  IN  TITLES  TO  LAND. 

most  interesting  attempt  at  a  proper  classification,  by  Sheriff  Wat- 
fion,  will  be  followed  up  in  other  quarters. 
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It  is  not  probable  that  the  Legislature  will  remain  content  with 
what  it  has  already  accomplished  in  reforming  the  law.  The  path 
upon  which  it  has  entered  is  beneficial  to  the  community,  and  is  one 
in  which  all  parties  may  compete  with  a  generous  rivalry  for  the 
public  welfare.  There  is  still  much  to  be  done  in  all  departments 
of  the  law,  and  especially  is  there  yet  room  for  further  improvement 
in  conveyancing.  Every  year  the  traffic  in  heritable  property  is 
becoming  more  extensive.  Purchases  are  made  much  more  freely 
than  formerly  for  the  sake  of  temporary  investments ;  and  we  b^ 
lieve  that  if  titles  were  still  more  simplified,  and  the  transfer  of 
property  accordingly  cheapened,  the  commerce  in  land  and  houses 
would  reach  dimensions  hitherto  scarcely  even  anticipated.  The 
Titles  to  Lands  Act  was  a  great  step  in  the  right  direction,  and  pro- 
bably did  as  much,  and  went  as  fiir,  as  the  country  was  at  the  mo- 
ment inclined  for.  There  are  always  many  prophets  of  evil  ready 
with  their  dismal  criticisms  upon  measures  which  deal  even  gently 
with  abuses,  and  their  prognostications  have  invariably  some  weight 
with  those  whose  interests  are  to  be  affected  by  the  reforms.  The 
law  reformer  ought  therefore  to  be  especially  cautious,  for  he  deals 
with  great  interests,  and  lays  himself  open  to  the  opposition  of  the 
timid,  the  factious,  and  the  interested,  as  well  as  oi  the  illiberal  of 
the  community.  When,  however,  one  reasonable  step  has  been 
taken,  and  the  result  has  been  shown  to  be  beneficial,  tnat  is  not  a 
reason  for  pausing  in  the  course,  but  is  of  all  arguments  tbie  strongest 
and  most  convincing  for  further  progress.  This  is  what  induces  as 
to  believe  that  the  present  Government  will  in  all  probability  bring 
in  a  measure  to  supplement  the  Titles  to  Lands  Act.  There  may 
seem,  to  the  superncial  observer,  to  be  something  savouring  of 
rivalry  in  this  anxiety  of  successive  Governments  to  act  the  part  of 
law  reformers ;  but  even  if  it  were  so,  it  is  an  honourable  rivalry, 
and  one  which  results  in  benefit  to  the  country.  We  do  not  refer 
merely  to  the  expected  bill  to  place  lands  held  burgage  in  the  same 
position  as  others,  but  to  a  measure  which  will  go  deeper  into  the 
feudal  system  than  anything  yet  proposed. 

The  Titles  to  Lands  Act,  Desides  simplifying  and  shortening  the 
style  of  writs  from  the  superior,  contained  clauses  providing  the 
means  by  which  mid-superiorities  might  be  relinquished.  A  JLax^ 
portion  of  the  public  are  prepared  to  go  much  further,  and  to  sup- 
port such  compulsory  arrangements  as  shall  entirely  set  aside  the 
feudal  character  of  our  system.  No  doubt  this  must  be  the  ultimate 
aim  of  legislators ;  for  the  traffic  in  land  can  never  be  free  until  it 
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can  be  said  to  belong  wholly  and  solely  to  one  proprietor.  At  pre- 
sent there  may  be  two,  three,  half  a  dozen,  or  twenty  proprietors, 
all  having  their  distinct,  and  it  may  be  nominal,  interest  in  the 
same  piece  of  soil, — a  series  of  middle-men  who  cannot  be  shaken 
off  or  set  aside.  One  is  amazed  how  such  a  system  could  have  gone 
on  side  by  side  with  the  much  more  excellent  system  of  England, 
without  being  modified.  It  shows  how  completely  stagnant  Scotr 
land  must  have  been  in  all  such  questions  from  the  Union  down 
to  a  date  within  living  memory.  But  the  time  has  now  come 
for  progress,  as  not  only  is  the  profession  ripe  for  gradual  improve- 
ment, but  the  public  beyond*are  determined  to  have  cheap  convey- 
ancing, as  well  as  penny  newspapers  or  French  wines.  Let  none 
of  our  more  antiquated  and  timid  readers  be  startled.  We  do  not 
propose  that  the  relation  of  superior  and  vassal  should  be  at  once 
abrogated,  and  a  commission  appointed  to  fix  the  value  of  feu-duties 
and  casualties,  which  the  supenor  would  be  compelled  to  accept  of 
as  compensation  for  his  rights.  Such  a  proposition  will  be  made 
in  good  time,  and  at  no  distant  date.  But  we  should  prefer  that 
the  great  change  should  be  accomplished  gradually,  and  not  in 
the  sweeping  summary  way  which  some  of  the  more  radical  re- 
formers might  prefer.  We  discussed  this  subject  two  years  ago ; 
and  already  one  decided  step  has  been  taken  which  brings  us 
far  on  the  way.  The  superiors'  titles  have  been  roughly  handled, 
and  reduced  to  much  more  reasonable  dimensions  than  before. 
The  sacredness  of  centuries  has  thus  been  destroyed,  and  the  way 
opened  for  further  improvements.  It  is  now  contemplated,  we 
believe,  to  introduce  a  measure  which  will  save  the  vassal  taking 
out  titles  from  his  superior  at  all.  The  writ  of  confirmation,  the 
writ  of  resignation,  and  the  writ  of  clare  constat,  will  soon  follow 
their  venerable  sister,  the  instrument  of  sasine,  to  the  tomb.  And  in 
sooth  they  are  of  no  use  here,  except  to  create  expense  and  delay  to 
clients ;  irritation,  vexation,  and,  in  the  end,  little  profit  to  agents. 
Now  that  these  documents  have  been  reduced  to  the  mere  shadow 
of  their  former  selves,  it  would  almost  be  an  act  of  mercy  to  put 
them  out  of  pain.  At  least,  the  writ  of  confirmation  is  but  a  sad 
substitute  for  the  charter,  in  the  eyes  of  un-reforming  bigoted  old 
gentlemen,  who  used  to  consider  the  crackle  of  parchment  as  the 
sweetest  of  music.  The  charter  of  resignation  has  had  a  longer 
tenure  of  existence  than  was  intended,  from  an  error  having  crept 
into  the  clause  which  provided  for  the  effect  of  the  writ  which  was 
to  take  its  place,  and  this  has  accordingly  prevented  the  final  ex- 
tinction of  the  charter.  But  it  is  a  merely  temporary  respite,  and 
both  of  the  modes  of  entry  may  be  considered  as  similarly  curtailed 
to  the  smallest  possible  dimensions.  The  question  may  be  asked, 
whether  there  is  any  practical  grievance,  now  that  the  style  of  the 
writs  has  been  simplified  and  shortened  I  Such  a  question  may  be 
very  easily  answered.  It  is  against  good  policy  to  have  the  convey- 
ance of  land  hampered  with  any  unnecessary  burdens  or  restrictions ; 
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and  although  the  writs  substituted  for  the  old  charters  are  in  every 
sense  vast  improvements,  they  still  create  expense  and  delay.  When 
a  property  is  sold,  the  first  thing  the  purchaser's  agent  does,  is  to  see 
whether  the  seller  is  "  entered"  with  the  superior.  If  not,  then  the 
seller  must  either  enter,  or  an  arrangement  be  made  under  which 
the  superior  undertakes  to  enter  the  purchaser.  The  first  difficulty 
may  be  to  find  the  superior,  because,  occasionally,  the  feu-duty  may 
be  some  nominal  sum  of  one  shilling  per  annum,  which  has  not  been 
collected  for  many  years,  and  the  parties  be  unable  to  tell  who  the 
superior  is,  or  where  he  may  be  found.  Assuming,  however,  that  he 
is  Known,  the  titles  must  be  sent  to  his  agent,  wno,  after  expending 
the  usual  amount  of  ingenuity,  writing  the  usual  number  of  letters 
for  explanations,  and  wasting  the  usual  number  of  weeks,  sends  the 
draft  of  the  writ  to  the  purcnaser's  agent,  who  revises  it  and  sends 
it  back  to  the  agent  for  the  superior.  In  due  time  notice  is  received 
that  the  writ  has  been  signed,  and  will  be  delivered  on  payment  of 
the  fees,  which  may  be  very  heavy.  Independent  of  the  mere  money 
burden,  the  delay  and  annoyance  thus  occasioned  is  often  intolerable, 
especially  in  commercial  cities,  where  the  exigencies  of  business 
frequently  require  that  property  be  transferred  with  rapidity.  And 
all  this  must  be  gone  tnrough  where  the  pecuniary  interest  of  the 
superior  in  the  subject  does  not  exceed  one  shilling,  or  ten  shillings, 
or  a  pound.  Clearly  there  is  something  here  which  requires  further 
reform ;  and  the  Government  will  receive  very  wide  support,  if  it 
should  bring  forward  a  measure  to  render  entry  with  the  superior 
unnecessary.  This  is  a  very  difierent  propossu  from  that  which 
would  alter  the  relation  of  the  superior  to  the  land.  Anything  which 
touches  upon  the  peculiar  nature  of  the  property  held  by  the  superior 
would  be  a  more  difficult  and  deUcate  subject ;  but  the  "  entry" 
is,  after  all,  a  mere  question  of  title,  which  may  be  dealt  with  on  pre« 
cisely  the  same  principles  as  have  already  received  sanction  in  the 
various  recent  Acts. 

The  rights  of  the  superior  must  be  protected  in  any  change  of 
this  nature.  He  has  at  present  a  check  over  the  vassal  with  regard 
to  the  casualties,  when  the  vassal,  or  his  disponee,  is  compelled  to 
take  out  a  title.  And  provision  must  be  made  in  any  measure 
such  as  has  been  suggested,  to  give  the  superior  an  equivalent. 
What  this  equivalent  ought  to  be  is  a  matter  for  arrangement :  pro* 
bably  the  feu-duty  and  casualties  may  be  stated  as  real  burdens  on 
each  conveyance  or  assignation  of  the  property ;  and  by  making  re- 
gistration compulsory,  the  superior  could  always,  by  an  inspection 
of  the  register,  discover  the  various  transferences.  He  could  not, 
indeed,  from  the  Register  of  Titles,  discover  whether  any  casualty 
was  due  by  the  death  of  a  vassal,  but  by  the  published  List  of  Ser- 
vices of  Heirs  he  c-ould  have  no  difficulty  in  tracing  his  rights.  It 
may  be  assumed  that  a  casualty  would  be  of  very  small  amount  if 
the  superior  did  not  discover  when  it  was  exigible ;  and  even  if, 
under  any  possible  or  conceivable  system  to  take  the  place  of  the 
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present,  the  superior  was  required  to  look  after  his  own  debtors,  it 
IS  doubtful  whether  the  Legislature  would  consider  such  an  arrange- 
ment as  a  hardship.    At  least  any  hardship  to  him  seems  very 
visionary,  comparea  to  the  annoyance,  delay,  and  heavy  pecuniary 
burden  upon  tne  vassal  of  taking  out  titles.     The  country  will  not 
stand  this  antiquated  and  meaningless  system  much  longer;  and  if 
the  question  is  to  come  to  this,  whether  the  superiors  are  to  be  put 
to  a  little  additional  trouble  in  looking  after  their  own  casualties,  or 
the  whole  land  rights  of  the  country  to  be  subjected  to  a  serioas 
burden,  we  may,  without  any  gift  of  prophecy,  venture  to  predict 
what  the  decision  of  the  Legislature  will  be.     If,  therefore,  any  bill 
should  be  shortly  introduced — and  if  not  brought  forward  by  Go- 
vernment, a  measure  will  in  all  likelihood  be  laid  on  the  table  by  a 
private  member — we  would  seriously  counsel  superiors  and  those 
interested  on  their  side  of  the  question,  not  to  attempt,  by  any  cry 
of  vested  interests,  to  deceive  themselves  into  the  belief  that  nothing 
will  be  done.    They  ought  rather  to  endeavour  to  adjust  the  best 
mode  of  preserving  the  substantial  part  of  their  own  rights,  while 
giving  the  public  the  relief  to  which  they  are  entitled. 

The  great  end  which  is  desired  by  legal  reformers  is,  that  a  series 
of  conyeyaiK^  for  the  prescriptive  period  shall  be  considered  a  com- 
plete  thief  without  reference  to  the  superior  at  all.  We  are  borne 
down  at  present  by  a  technical  system,  which  is  out  of  place  in  a 
commercial  age, — a  system  which  may  have  excited  the  wonder  and 
delight  of  practitioners  a  hundred  years  since,  but  which  has  accom- 

Elished  its  mission,  and  must  now  give  place  to  something  more  in 
eeping  with  the  times.  We  appeal  to  every  lawyer  who  has  had 
transactions  to  carry  through  involving  the  completion  of  titles, 
whether  it  is  not  a  most  difficult  matter  to  convince  his  client  as  to 
the  propriety  or  necessity  of  the  step.  It  seems  so  extraordinary 
that  a  house  or  piece  of  land  which  belongs  to  A  should  not  be  per- 
mitted to  pass  to  B  for  a  price,  without  a  reference  in  some  shape 
or  other  to  C,  whose  sole  interest  in  the  house  or  land  may  oe 
nominal,  but  whose  agent  must  nevertheless  be  paid  a  handsome 
sum  for  SL  title.  Clients  on  these  oco^ons  frequently  express  their 
opinion  that  they  have  fallen  among  thieves,  and  that  the  title  from 
the  snperior  is  taken  out,  not  because  such  a  course  was  necessary, 
but  because  the  lawyers  thought  it  profitable  for  themselves.  The 
granting  of  the  title  puts  nothing  into  the  superior's  pocket.  His 
auties  and  casualties  he  may  obtain  without  enjoying  the  antiquated 
and  worthless  honour  of  being  a  feudal  lord.  It  is  not  to  the  money 
payments  to  the  superior  to  which  the  public  object,  but  to  the  pile 
of  technicalities  to  which  these  payments  give  rise.  Nor  is  the 
sjrstem  even  profitable  to  the  lawyer.  His  class  sinks  in  public 
esteem  for  every  rag  of  old  form  which  is  thus  left  unremovea,  and 
the  public  esteem  means  emoluments.  The  gains  of  the  profession 
will  not  increase,  but  steadily  diminish,  with  the  growth  of  intelli- 
gence  and  education,  unless  men  can  be  persuaded  that  lawyers 
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look  first  to  the  good  of  their  clients,  and  only  to  their  own  remu- 
neration so  far  as  they  confer  benefits  upon  those  who  employ  them. 
The  great  proportion  of  the  profession,  we  believe,  understand,  and 
are  willing  to  act  upon  those  principles,  as  they  have  approved  all 
the  recent  steps  in  refonn  legislation.  But  apart  from  tnose  higher 
considerations,  the  system  is  not  profitable  for  the  lawyer,  as  it  dis- 
courages investments  in  and  transferences  of  heritable  property.  A 
feeling  has  long  existed  that  it  is  dangerous  and  costly  to  invest  for 
temporary  purposes  in  land,  in  consequence  of  the  intricacy  of  the 
titles.  The  transaction  too,  in  place  of  being  done  in  a  forenoon,  is 
kept  hanging  up  for  weeks  and  months,  to  the  great  disgust  of  men 
who  are  accustomed  to  invest  thousands  in  the  stocks  without  either 
expense  or  delay.  We  are  not  Utopian  enough  to  expect  that 
land  will  ever,  in  all  respects,  occupy  tne  position  of  moveable  pro- 
perty, but  at  present  it  occupies  anything  out  a  favourable  position, 
m  consequence  of  the  feudal  technicalities  with  which  it  is  sur- 
rounded. A  disposition  is  springing  up  to  invest  more  largely  in 
heritable  property  for  temporary  purposes ;  and  if  such  reforms  as 
we  have  suggested  were  carried  out,  so  as  to  make  the  public  more 
confident,  and  the  transactions  less  complicated  and  more  speedily 
settled,  the  result  would  be  better  for  the  legal  profession  than  any 
attempt  to  retain  the  expeding  of  writs  from  the  superior. 

We  confess  that  there  are  many  and  grave  difficulties  in  the  way 
of  the  change  now  suggested.    The  superior  is  a  proprietor,  and  a 
proprietor  having  powers  of  no  ordinary  kind  for  concussing  refrac- 
tory vassals.     Superiorities  are  rather  a  favourite  investment ;  and 
would  the  Legislature  touch  rights  so  venerable,  so  well  understood, 
and  so  valuable?     To  constitute  the  feu  a  real  burden  preferable  to 
all  others  on  the  land,  might  secure  it  safely  enough ;  but  what  com- 
pulsitor would  the  superior  have  on  the  vassal  if  "  two  years  were  to 
run  into  the  third  unpaid."     Is  he  to  have  the  remedy  of  declarator 
of  irritancy  ob  non  sol.  can.  ?  and  if  not,  by  what  other  known  pro- 
cess in  law  will  the  superior  have  an  equal  command  over  what  is 
due  to  him  ?     How  can  a  casualty  such  as  a  double  feu  at  the  entry 
of  heirs  and  singular  successors  be  created  a  real  burden,  in  the 
sense  in  which  we  at  present  construe  the  words,  when  it  only  be- 
comes  exigible  perioaically?    And  then,  are  there  not  casualties 
which  are  even  more  uncertain,  but  which  superiors  may  consider 
not  less  valuable?     These  questions  can  only  be  met  by  the  answer, 
that  it  is  clear  no  satisfactory  change  can  be  made  without  alterini; 
the  remedies  which  the  superior  presently  ^ssesses.    But  i^medies 
are  not  rights ;  and  if  to  bring  conveyancing  more  into  harmony 
with  the  age,  the  Legislature  jealously  respects  the  rights  of  the 
superior,  he  may  anticipate  considerable  change  in  the  mode    of 
making  these  rights  effectual.     The  existing  remedies  are  as  un- 
suited  to  modem  ideas  as  the  titles  which  a  vassal  is  compelled   to 
take  out.    Actions  of  the  kind  indicated  are  getting  less  frequent 
every  day,  and  we  cannot  believe  that  superiors  would  gravely  p>ro- 
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pose  to  the  Legislature  to  re-enact  in  the  year  1860,  that  if  two  years' 
fen-duty  should  run  into  the  third  unpaid,  that  the  vassal  should  lose 
his  right  to  the  feu.     While  such  a  remedy  is  unsuited  to  modem 
ideas,  its  stringency  undoubtedly  tends  to  give  superiorities  a  great 
value ;  and  probably  the  loss  of  such  rights  might  be  fairly  pleaded 
by  superiors  as  a  reason  for  giving  to  them  an  increased  feu- 
duty,  if  it  was  to  be  placed  on  the  footing  of  a  real  burden,  and  not 
a  right  of  property.     This  mode  of  providing  an  equivalent  is  not  to 
be  overlooked ;  and  looking  at  the  vast  advantages  which  vassals 
would  gain  by  what  we  have  proposed,  they  could  scarcely  refuse  to 
agree  to  some  small  increase  in  their  payments.     What  the  amount 
of  increase  ought  to  be  is  matter  of  calculation,  and  need  not  now 
be  gone  into ;  but  we  are  satisfied  that  a  well-considered  measure, 
based  on  this  idea,  would  not  excite  any  great  opposition.     It  would 
give  to  feus  practically  all  the  advantages  attainable  under  freehold 
tenure,  without  subjecting  the  owner  to  the  annoyance  and  expense 
of  making  up  a  title  under  the  Crown.    It  would  be  a  measure  only 
second  in  importance  to  the  Heritable  Jurisdictions  Act,  and  would 
confer  lasting  honour  on  any  statesman  who  had  the  courage  to 
introduce  it,  and  the  good  fortune  to  carry  it  successfully  through 
Parliament. 

The  proposition  is  in  itself  too  reasonable  not  to  have  supporters 

everywhere  ;  and  the  feudal  party,  if  such  a  designation  can  apply 

to  any  portion  of  our  countrymen,  would  have  little  sympathy  in  the 

House  of  Commons.     As  we  have  more  than  once  pointed  out,  the 

ideas  generally  prevalent  in  that  quarter,  as  to  the  transfer  of  land, 

are  even  more  sweeping  than  any  one  in  Scotland  has  yet  ventured  to 

broach.     The  great  leading  idea  of  many  is  to  have  the  property  of 

the  country,  as  presently  distributed,  delineated  on  vast  parochial 

plans,  to  which  reference  might  be  made  in  the  conveyance ;  and 

that  the  conveyance,  being  the  only  title  connected  with  property, 

should  simply  bear,  *'  I,  A.,  sell  to  you,  B.,  for  L.         ,  the  house 

and  piece  of  ground,  marked  No.  32  on  the  Government  plan,  of 

the  parish  of  X.  Y.     In  witness  whereof."     No  doubt  a  deed  of 

this  description  would  have  the  charm  of  brevity  and  simplicity ;  but 

perhaps  simplicity  may  be  found  to  be  the  ruling  characteristic  of 

those  who  believe  in  the  practicability  of  the  scheme.     However, 

such  are  the  proposals  wnich  are  fermenting  in  men's  minds,  no 

doubt  stimulated  and  encouraged  by  the  clumsy  and  absurd  methods 

of  conveyancing  now  in  force.     The  way  to  kill  extravagant  theories 

is  to  promote  moderate  and  useful  reforms ;  and  as  the  system  which 

we  have  exposed  in  this  article  is  a  fruitful  source  of  annoyance  and 

expense  in  Scotland,  it  is  to  be  hoped  that  all  parties  will  approach 

the  consideration  of  the  remedies  with  an  anxious  desire  to  promote 

the  public  well-being. 
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NOTES  IN  THE  INNER  HOUSE. 
FIRST  DIVISION. 

Lindsay  v.  The  London  and  North'  Western  Railway  Company. 

This  case  has  been  the  means  of  throwing  considerable  light  on  a 
subject  very  little  treated  of  by  our  authorities^  viz.|  arrestment 
jurisdictionis  fundandce  causa.  The  facts  of  the  case  were  very 
simple : — 

The  action  was  raised  by  the  pursuer,  who  is  a  fruit  merchant  in 
Edinburgh,  against  the  defenders,  who  are  common  carriers  in 
England!,  to  recover  damages  from  the  latter  for  loss  alleged  to  have 
been  sustained  through  their  breach  of  obligation.      In  order  to 
found  jurisdiction  against  the  defenders,  the  pursuer  used  arrestments 
in  the  hands  of  the  Caledonian  Railway  Company.     The  subjects 
arrested  were  (1.)  certain  stock  of  the  Caledonian  Railway  Company 
held  by  or  for  the  defenders ;  (2.)  certain  trucks  and  carriages  of 
the  defenders  in  the  custody  of  the  Caledonian  Company  ;  and  (3^) 
snndry  sums  of  money  due  to  the  defenders,  as  their  share  of  the 
joint  trafBc  of  the  lines,  then  in  the  hands  of  the  Caledonian  Com- 
pany.    The  First  Division  held  that,  in  the  event  of  its  appearing 
that  funds  belonging  to  the  defenders  had  been  duly  arrested  within 
Scotland  jurisdictionis  fundandce  causa^  the  Court  had  jurisdiction 
to  entertain  the  action.     This  judgment  was  affirmed  by  the  House 
of  Lords.     The  defenders  then  maintained  that  <^  no  funds  belong- 
ing to  them  had  been  competently  arrested  in  the  hands  of  the 
Caledonian  Company,  and  that  the  arrestment  used  was  inept  to 
found  jurisdiction.*'    A  proof  was  accordingly  allowed,  and    the 
Court  (altering  the  judgment  of  the  Lord  Ordinary)  held  it  proved 
that  funds  and  effects  belonging  to  the  defenders  had  been  duly 
arrested  within   Scotland  ad  fundandam  jurisdictionemy  and  there- 
fore sustained  their  jurisdiction. 

The  civil  law  did  not  recognize  any  jurisdiction  of  the  nature  of 
that  now  under  consideration,  and  our  earlier  institutional  writers, 
Balfour,  Stair,  Bankton,  are  silent  upon  it.  During  the  17th 
century,  however,  the  Scottish  courts  borrowed  the  practice  from 
the  Dutch,  among  whom  it  had  been  for  some  time  established  (see 
John  Voet,  ii.  4,  sees.  22-25).  ^  The  policy  of  the  courts  in  sustain- 
ing such  a  jurisdiction  unquestionably  was  to  facilitate  the  recovery 
of  debts  arising  in  the  course  of  trade  with  persons  abroad.  This 
requires  to  be  borne  in  mind  in  considering  tne.  extent  of  the  juris- 
diction and  the  character  of  the  actions  which  may  be  brought 
under  it. 

1.  The  object  of  the  arrestment  is  not  to  obtain  security  or  satis- 
faction for  debt,  but  solely  to  subject  the  foreign  defender  to  the 
jurisdiction  of  the  courts  of  this  country  (per  Lord  President 
M'Neill).  The  moment,  therefore,  that  the  foreigner  appears  in  the 
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tctioD,  tbe  nexw  laid  on  his  goods  flies  off.  From  this,  it  follows 
that  SQch  arrestment  can  have  no  effect  in  competition  vnth  ordinary 
anestments.  For  that  purpose,  after  the  jurisdiction  is  founded, 
the  creditor  must  raise  an  action  against  his  debtor,  on  the  depend- 
eooe  of  which  he  may  arrest  in  common  form. 

2.  The  subject  of  the  arrestment  must  not  be  illusory.  Lord 
Hailes  was  therefore  wrong  in  saying,  in  the  case  of  Scruton,  1  Dec. 
1772,  that  ^  it  matters  not  whether  the  subject  arrested  be  a  bag 
containing  a  thousand  guineas,  or  a  single  toothpick,  at  a  penny 
the  dozen."  An  unliquidated  debt,  or  unascertained  balance,  may, 
however,  be  arrested  so  as  to  found  jurisdiction  {Douglas  v.  Jones^ 
1831,9  8.856). 

3.  The  jurisdiction  founded  by  arrestment  is  not  universal.     It 
entitles  the  courts  of  this  country  to  sustain  some  actions  against 
foreigners,  but  not  to  sustain  others.    Yoet  says  (xiii.  2,  sees.  4,  25), 
it  extends  to  all  personal  actions  in  which  the  defender  is  bound 
^  ad  dandum  faciendum  et  praestandum.^'  In  other  words,  it  extends 
to  all  personal  petitory  actions,  or  actions  of  which  the  conclusions 
can  be  enforced  by  means  of  an  arrestment  on  the  dependence  or 
on  the  decree.    Accordingly,  in  the  case  of  Scruton  above  men- 
tioned, the  Court  refnsed  to  entertain  an  action  of  declarator  of  mar- 
riage against  an  Irishman,  though  9Sve&Uskentjun8dictioni8fu'ftdand(B 
eauaa  had  been  used  against  him.    And  so  in  regard  to  all  ques- 
tions of  statusj  and  snch  like,  the  general  rule  actor  sequitur  forum 
rei  will  obtain.    Were  it  otherwise,  most  serious  conflicts  might 
arise  between  the  courts  of  this  and  other  countries,  through  the 
excessive  use  of  a  device  introdnced  merely  for  the  convenience  of 
mercantile  persons.     It  would,  perhaps,  be  going  too  far  to  say  that 
no  declaratory  conclusions  could  be  sustained  under  this  species  of 
jurisdiction,  but  certainly  they  would  only  be  sustained  if  introduc- 
tory or  ancillary  to  proper  petitory  conclusions. 

4.  If  the  foreigner  appear,  or  give  caution  judicio  sisti^  the  juris- 
diction of  the  Court  will  not  be  limited  to  the  amount  arrested  in 
order  to  found  jorisdiction  ;  if  he  do  not  appear,  the  jurisdiction  will 
be  measured  by  the  amount  arrested.  This  is  clearly  the  doctrine 
of  the  text  writers.  Thus  Story  says  (  Conflict  of  Laws^  p.  898),  "  If 
the  defendant  has  never  appeared  and  contested  the  suit,  it  is  to  be 
treated  to  all  intents  and  purposes  as  a  mere  proceeding  in  rem^  and 
not  as  personally  binding  on  the  party  as  a  decree  or  judgment  in 
perionam"  When  the  case  under  consideration  was  before  the 
House  of  Lords  (23  Feb.  1858),  their  Lordships  expressed  no 
opinion  upon  this  point.  But  the  First  Division,  when  the  case 
came  a^in  before  them,  gave  very  decided  opinions  upon  it  The 
Lord  President  said  that  no  Scottish  lawyer  had  ever  doubted  the 
doctrine  as  it  is  above  stated ;  and  Lord  Ivoiy,  plaiply  having  the 
language  of  Story  in  bis  eye,  said,  ^'  Confusion  had  sometimes  oeen 
made  between  processes  in  absence  and  processes  in  faro  in  regard 
to  this  matter.    When  the  party  appeared  the  decree  was  taken  in 
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persotiam,  and  if  f;ood  for  a  shilling  was  good  for  a  pound.  If  he 
did  not  appear,  the  decree  would  not  be  good  beyond  the  subjects 
attached." 

Such  appear  to  be  the  more  important  rules  in  regard  to  this  ex- 
traordinary kind  of  jurisdiction.  It  has  been  found  very  convenient 
in  practice,  but  being  obviously  an  exception  to  the  general  prin- 
ciples which  regulate  this  branch  of  law,  it  oaght  to  be  exercised 
within  well-defined  limits,  and  never  pressed  beyond  very  clear 
precedents. 

SECOND  DIVISION. 

Adamson  v.  Clyde  Navigation  Trustees — 27th  January  1860. 

The  inspector  of  the  poor  of  the  City  parish  of  Glasgow  sued  the 
Clyde  Navigation  Trustees  for  poor  rates,  on  the  ground  of  their 
liability  to  be  assessed  under  the  provisions  of  the  Act  8  and  9  Vict., 
cap.  83,  in  respect  of  lands  and  heritages  belonging  to  and  occupied 
by  them,  situated  within  the  parish.  The  defenders  pled  right  to  a 
total  exemption, — the  plea  stated  in  defence  being,  that  any  pro- 
perty vested  in  them  having  been  vested  in  them  as  trustees  for 
public  purposes,  and  the  revenues  derived  therefrom,  and  from  the 
trust  under  their  management,  having  been  all  appropriated  by 
statute  to  specific  public  purposes,  among  which  the  payment  of  poor 
rates  was  not  included,  tney  were  entitled  to  absolvitor. 

The  grounds  of  this  plea  resolve  into  two  heads — I  sty  That  the 
free  annual  revenues  are  applicable  solely  to  the  improvement  of  the 
subjects ;  and,  2dy  That  the  subjects  themselves  are  held  solely  for 
public  purposes,  namely,  the  purposes  of  trade  and  navigation,  ia 
which  the  whole  members  of  the  public  are  equally  interested.  By 
statute  the  revenues  of  the  trust  are  appropriated  to  the  maintaining 
and  improving  of  the  harbour,  docks,  and  navigation  of  the  Kiver 
Clyde,  and  to  paying  the  debt  which  has  been  contracted  in  the 
formation  of  the  works.  There  being  thus  no  diversion  of  any  part 
of  the  revenues  for  the  benefit  of  any  individual  or  corporation,  it 
was  argued  for  the  defenders  that  the  subjects  had  no  value  with 
reference  to  which  an  assessment  could  be  made.  The  case  was 
heard  before  all  the  judges,  who  (with  the  exception  of  Lord  Kin- 
loch)  unanimously  repelled  the  defence.  This  decision  determined 
nothing  as  to  the  mode  in  which  the  assessable  value  of  the  property 
should  be  ascertained.  The  opinion  of  the  Lord  Justice-Ulerk 
went  on  the  general  principle,  that  there  is  no  exemption  from  taxa- 
tion, general  or  local,  of  any  property  in  this  country  except  Crown 
property,  that  is  to  say,  property  belonging  to  the  State,  or  devoted 
to  State  purposes.  This  proposition  seems  to  be  sound  in  principle, 
and  to  afford  the  best,  if  not  the  only  practical,  rule  for  ascertaining 
the  liability  of  property  to  taxation.  The  principle  that  property  is 
entitled  to  exemption  from  taxation,  provided  its  revenues  are  de- 
voted to  public  purposes,  in  the  sense  contended  for  by  the  Clyde 
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Trustees,  wonld,  if  adopted,  involve  considerable  practical  difficulty 
aod  unfairness  in  its  operation.    In  carrying  it  out  it  would  not  be 
easy  to  limit  its  application,  or  to  draw  the  line  between  institutions 
really  public  and  of  public  benefit,  and  those  which,  under  cover  of 
a  public  character,  were  in  reality  of  private  or  local  benefit,  or  even 
injurious  to  the  public.     In  one  sense,  all  institutions  for  the  public 
benefit,  and  to  which  the  public  are  admitted  on  certain  conditions 
of  payment  or  otherwise,  and  in  which  no  private  party  has  a  pecu- 
niary interest,  may  be  said  to  devote  their  revenues  to  public  pur- 
poses.   It  would  be  unfair,  however,  to  exempt  such  institutions 
irom  taxation,  because,  from  their  local  character,  and  from  the  con- 
ditions under  which  their  benefits  can  be  taken  advantage  of,  the 
general  public  cannot  be  said  to  be  benefited  by  them.    Adverting 
to  the  case  in  hand,  although  the  Clyde  Trustees,  in  one  sense,  hold 
their  property  and  employ  their  revenues  for  the  benefit  of  the  whole 
naval  ana  mercantile  world,  who  may,  if  they  please  to  comply  with 
certain  conditions,  make  use  of  the  river  and  harbour,  still  the 
trustees  cannot  be  said  to  hold  their  property  for  behoof  of  the 
whole  public,  but  only  for  that  portion  of  the  public  who  are  in  a 
position  to  take  advantage  of  their  works,  and  who  can  afibrd  to  pay 
the  dues  levied  for  such  enjoyment.     As  was  remarked  by  some  of 
the  judges,  the  mere  fact  that  every  one  might  enjoy  the  right  on 
complying  with  the  condition  of  payment,  did  not  place  the  defenders 
in  a  different  position  from  the  owners  of  a  public  inn,  a  public  rail- 
way, or  a  public  ferry.    And  looking  at  the  matter  in  an  equitable 
point  of  view,  it  is  but  fair  that  those  who  frequent  the  port  should, 
by  the  increase  in  harbour  dues  which  would  result  from  the  impo- 
sition of  poor  rates,  be  made  to  contribute  indirectly  to  the  support 
of  that  pauperism  which  is  fostered  and  increased  by  the  trade  and 
commerce  which  benefit  them. 

The  Poor  Law  Amendment  Act  creates  no  special  statutory 
exemption  in  favour  of  any  species  of  property, — tne  only  exemp- 
tions being  in  favour  of  persons  the  annual  value  of  whose  means 
does  not  exceed  L.30  (sec.  47),  and  persons  assessed  but  unable  to 
pay  (sec.  42).  Sec.  34  provides,  that  where  an  assessment  is  to  be 
imposed,  the  Parochial  Board  may  ^^  resolve  that  one  half  of  such 
assessment  may  be  imposed  upon  the  owners,  and  the  other  half  upon 
the  tenants  or  occupants  of  all  hnds  and  heritages  within  the  parish 
or  combination,  rateably  according  to  the  annual  value  of  such  lands 
and  heritages.*'  By  the  interpretation  clause,  the  word  owner  is 
made  to  apply  to  commissioners  or  trustees  who  shall  be  in  the  actual 
receipt  of  the  rents  and  profits  of  lands  and  heritages ;  and  the 
words  '^  Lands  and  lieritages^^  are  made  to  include  quays,  docks,  and 
vrharfs.  From  these  clauses  it  would  appear  that  the  Clyde  Trus- 
tees, if  not  exempt  from  taxation  at  common  law,  or  by  their  own 
statutes,  are  certainly  not  exempted  firom  the  operation  of  the  Poor 
Law  Act  either  by  the  nature  of  their  ownership  or  the  nature  of  the 
property  held  by  them. 
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Mr  Dunlop,  in  his  treatise  on  the  Poor  Law,  saj8^  p.  96,  ^^  It 
would  rather  appear  that  heritable  property  mortified  or  appropriated 
for  charitable  purposes,  or  for  the  use  of  the  poor,  and  in  so  far  as  not 
occupied  beneficially  by  others,  would  not  be  subject  to  assessment.** 

In  the  case  of  Bakeri  Society  of  Paisley  v.  Magigtrates^  6  Dec. 
1836,  where  the  assessment  had  been  imposed  upon  means  and 
substance,  it  was  held  that  the  revenues  of  the  association,  so  far  as 
devoted  to  charitable  purposes,  were  not  assessable.  This  decision 
seems  questionable,  and  it  is  still  more  doubtful  whether  the  right 
to  exemption  extends  to  heritable  property  held  by  charitable  insti- 
tutions. There  is  no  judgment  of  the  Court  upon  the  point,  the 
only  case  being  that  of  Greville  v.  Beuttie^  in  which  Loixi  Neares 
(wnose  decision  was  not  reclaimed  against)  held  that  property  owned 
as  a  House  of  Befuge  was  assessable. 

Whether  such  institutions  are  legally  exempt  or  no,  the  common 
practice  seems  to  be  not  to  impose  the  assessment  upon  them, — a 
practice  which  is  justified  by  the  common  sense  rule,  that  there  is 
no  use  in  taking  out  of  one  pocket  to  put  into  the  other. 

The  exemption  from  assessment  of  parochial  manses  and  glebes 
was  sustainea  in  the  case  of  Cargilly  27  Feb.  1816,  and  more  recently 
in  the  case  of  Forbes^  18  Dec.  1850  (affirmed  14  June  1852).  The 
principle  of  the  latter  decision  seemed  to  be,  that  this  right  of  exemp- 
tion being  a  very  ancient  privilege,  founded  on  immemorial  usage 
and  understanding  in  the  country,  it  could  not  be  taken  away  by 
mere  implication,  more  especially  as  an  express  provision  is  inserted 
in  the  statute  to  make  stipends  liable. 

The  manses  and  glebes  of  parish  clergymen,  therefore,  constitute 
an  exception  to  the  general  rule,  that  all  property  but  Crown  pro- 
perty is  liable  for  poor  rates. 

Certain  institutions  also  are,  in  respect  of  the  land  and  buildings 
occupied  by  them,  exempt  by  special  statutory  enactment ;  as,  for 
example,  societies  established  exclusively  for  purposes  of  science, 
literature,  or  the  fine  arts,  provided  the  conditions  of  the  Act  are 
complied  with  (6  and  7  Vict,  cap.  36). 


THE  LAW  MAGAZINES. 

The  Law  Tijnes,  apropos  of  Sir  F.  Kelly's  letter  to  Lord  Brougham, 
has  some  sensible  observations  on  the  new  mania  for  extinguishing 
bribery  by  inquisitorial  legislation.  We  give  the  argumentative 
portion  of  the  article  : — 

An  oath  is  proverbially  a  frail  reliance,  as  Sir  F.  Eelly^s  experience  at  the  bar 
must  have  convinced  him,  and  therefore  he  propoaeB  to  aurround  the  oath  with 
other  and  better  fiecurities.  He  suggesta  that  all  payments  whatever  at  an 
election  shall  be  made  by  the  election  auditor,  so  that  the  candidate  will  have 
nothing  more  to  do  than  to  send  him  a  check  for  bo  much  money  as  may  be 
required,  Uie  auditor  being  responsible  for  spending  no  part  of  it  in  other  than 
legal  expenses.     The  oath  is  to  be  as  comprehensive  as  words  can  make  it,  em- 
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bracing  the  past,  the  present,  and  the  future,  and  extending  not  only  to  his  own 
acte,  but  to  thoee  of  any  person  on  his  behalf,  with  his  knowledge.  This  oath 
i8  to  be  taken  by  all  the  candidates  at  the  election,  and  again  by  the  elected 
members  on  taking  their  seats.  The  penalties  for  violation  of  this  oath  are  the 
real  protectors,  the  oath  being  little  better  than  a  scarecrow.  They  are  to  be 
nothing  less  than  the  penalties  of  perjury,  perpetual  incapacity  to  sit  in  Parlia- 
ment or  to  be  an  elector.  Equally  fearful  is  to  be  the  punishment  of  others 
than  candidates  proved  to  be  guilty  of  bribery  on  behalf  of  any  candidate.  The 
punishment  is  to  be  imprisonment  with  hard  labour,  combined  with  the  like 
incapacity  and  disfranchisement. 

Sir  F.  Kelly  answers  by  anticipation  the  objections  that  will  be  raised  to  his 
plan.    They  are  the  same  as  have  been  found  in  practice  to  nullify  each  of  its 
many  predecessors. 
First,  oaths  are  either  worthless  or  unfair. 

They  do  not  bind  the  unconscientious — ^the  subtle  find  abundant  evasions  to 
quiet  their  consciences ;  oaths  admit  the  bad  and  exclude  only  the  good.  The 
unscrupulous  man  who  bribes  and  swallows  the  oath  will  certainly  beat  the 
scrupulous  nuin  who,  out  of  respect  for  his  oath,  will  not  buy. 

Secondly,  severe  punishments  always  defeat  their  own  purpose,  where  public 
opinion  does  not  sanction  them.  Everybody  must  feel  that  bribery  is  not  such 
a  moral  crime  as  robbery,  and  therefore  all  parties  concerned  will  shrink  from 
visiting  it  with  the  same  punishment.  Pro^^ecutors  will  not  be  forthcoming,  wit- 
nesses will  shut  their  eyes,  judges  will  find  flaws,  and  juries  will  not  convict.  The 
fact  is,  and  it  is  useless  to  ignore  it,  that  it  is  not  deemed  a  very  heinous  sin  to 
give  a  poor  man  a  few  pounds  for  preferring  one  candidate,  equally  good  with 
the  other  candidate,  it  being  otherwise  perfectly  indifferent  to  him  to  whom  he 
should  give  his  vote.  No  injury  is  done  by  anybody  by  the  transaction,  and 
possibly  some  good ;  and  the  public  mind  will  never  be  brought  to  look  upon 
this  as  equal  in  criminality  to  housebreaking,  and  subject  it  to  the  same 
punishment. 

Thirdly,  what  is  to  be  deemed  bribery?  It  will  never  do  to  limit  this  offence 
to  the  buying  of  a  poor  man's  vote  by  hard  cash.  This  is  only  one,  and  by  far 
the  least  noxious,  form  of  bribery.  If  a  poor  man  is  not  a  politician,  and  cares 
nothing  about  his  vote,  no  great  harm  is  done  by  an  inducement  to  a  preference ; 
in  such  case  there  is  no  corruption  of  a  conscience,  but  only  the  swaying  of  an 
indifference.  But  when  persons  of  a  higher  class  are  bought,  their  consciences 
are  corrupted  ;  they  are  induced  not  merely  to  vote  indifferently,  but  to  vote 
against  their  convictions.  The  bribery  of  tradesmen  by  customers,  of  profes- 
8i<mai  men  by  retainers,  of  one  man  by  the  gift  of  an  office  to  his  son,  of  another 
by  a  silk  gown  or  a  star,  is  surely  quite  as  bad  as,  if  not  rather  worse  than,  the 
baying  of  a  poor  man^s  vote  with  hard  cash.  There  must  be  no  more  of  the 
hypocritical  legislation  that  punishes  in  one  class  what  it  sanctions  in  another. 
In  any  new  law  against  bribery,  all  bribery,  in  every  shape,  whether  by  ribbons, 
places,  custom,  or  cash,  must  be  treated  alike. 

We  are  glad  to  find  our  contemporary  entering  a  decided  protest 
against  that  saaeamish  morality  which  is  seeking  to  deprive  the 
country  of  the  oest  safeguard  of  its  liberties,  by  closing  the  doors  of 
tlie  courts  of  justice  against  the  public.  In  Scotland,  where  the 
right  of  divorce  has  always  existed,  the  proceedings  of  the  Court  of 
Session  have  uniformly  oeen  conducted  in  public  ;  nor  has  it  been 
found  that  the  public  advising  of  divorce  cases  has  been  attended 
Mrith  any  danger  to  morals,  or  nas  attracted  to  such  discussions  any 
unusual  share  of  public  notoriety.  The  opinion  of  the  Law  Timesy 
"«rhich  we  quote,  will,  we  feel  assured,  receive  the  sanction  of  all  who 
conversant  with  consistorial  procedure  in  this  country : — 
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By  the  decisive  majority  of  268  to  83,  the  House  of  Commons  has  rejected 
the  application  for  closing  the  doon  of  the  Divorce  Court.  This  is  most  satis- 
factory for  many  reasons,  but  mainly  because  it  indicates  a  returning  resolve  on 
the  part  of  the  popular  branch  of  the  Legislature  to  hold  fast  by  great  prin- 
ciples, and  not  to  permit  them  to  be  set  aside  by  the  plausible  but  dangerous 
argument  of  expediency.  There  is  an  unquestioned  evil,  and  here  an  obvious 
remedy ;  and  it  was  natural  that  persons  not  accustomed  to  look  far  below  the 
surface  of  things,  should  crave  for  the  ready  cure,  heedless  of  the  distant  danger 
that  always  attends  departure  from  a  principle.  They  would  admit  frankly 
enough  that  publicity  was  of  the  highest  importance  to  the  due  administration 
of  justice,  and  that  it  was  one  of  those  great  principles  of  the  British  constitu- 
tion to  which  we  are  indebted  for  the  unequalled  liberty  that  we  enjoy.  But 
this,  they  say,  is  an  exceptional  case,  and  justifies  exceptional  treatment.  They 
forget  that  if  the  princijHC  may  be  set  aside  in  one  case  for  reasons  that  appear 
to  them  sufficient,  it  may  be  in  like  manner  invaded  by  others  for  other  reasons 
that  appear  equally  sufficient  to  others.  Morality  is  the  motive  to-day ;  political 
interests  may  be  the  plea  to-morrow ;  and  thus  the  mightiest  barrier  of  liberty 
against  despotism  may  be  broken  down,  stone  by  stone,  until  nothing  remains. 
This  is  the  gravest  objection  to  the  demand  that  has  been  urged  so  strenuously 
and  defeat^  so  signally ;  and  if  ever  the  question  should  again  arise,  we  trust 
that  upon  this  broad  basis  of  principle  it  will  be  again  confronted. 

The  noble  mover  received  some  compliments  for  his  supposed  motives ;  but 
we  cannot  think  them  altogether  deserved.  It  is  remarkable  that  he  is  the 
leader  of  the  party  that  signalized  itself  by  its  resolute  hostility  to  the  Divorce 
Act  while  it  was  in  progress,  and  which  is  even  now  actively  engaged  in  endea- 
vouring  to  procure  its  repeal.  The  real  objection  of  this  party  to  the  Act  was, 
and  is,  certain  religious  views  of  it,  and  their  purpose  thererore  is  to  enforce 
the  results  of  their  particular  opinions  upon  the  rest  of  the  communitv  who  do 
not  share  them.  Knowing  that  Lord  John  Manners  and  the  party  he  repre- 
sents in  this  question  are  hostile  to  the  very  existence  of  the  Divorce  Court,  and 
seeking  its  destruction,  we  cannot  but  look  with  suspicion  upon  any  movement 
they  make  in  relation  to  it ;  and  it  is  fair  to  consider  that  whatever  they  might 
propose  would  be  deemed,  by  themselves  at  least,  as  being  calculated  to  dam^e 
the  object  of  their  undisguised  aversion.  We  cannot  doubt  that  it  was  thought 
by  th«n  that  to  close  the  doors  of  the  Divorce  Court  would  be  a  step  towards 
shutting  it  up  altogether ;  and  on  this  account  also  this  signal  discomfiture  at 
the  beginning  of  their  agitation  is  a  subject  for  congratulation. 

The  Iaiw  Magazine  for  February  contains,  in  addition  to  the  usaal 
reviews  of  current  literature,  a  long  dissertation  on  the  Law  of 
Blasphemy,  suggested  by  the  publication  of  a  paper  by  Mr  W.  D. 
Lewis,  Q.C.,  read  to  the  Juridical  Society  of  London.  The  writer 
very  properly  reprobates  that  new  form  of  intolerance  which,  under 
the  guise  of  protection  to  the  poor,  the  young,  and  the  ignorant, 
would  proscribe  all  free  discussion  on  matters  of  religion,  and  make 
opposition  to  the  religion  of  the  State  a  political  offence.  In  noticing 
a  treatise  on  Lord  St  Leonards*  Trustee  Kelief  Act  (22  and  23  Vict., 
cap.  35),  the  Law  Magazine  has  the  following  observations  on  the 
case  of  Miles*  Will^  already  noticed  in  this  Joumaly  in  which  the 
Master  of  the  Rolls  decided,  in  defiance  of  the  Act  of  Parliament, 
that  Scotch  heritable  security  was  not  a  legal  investment : — 

The  trust  in  this  case  was  under  an  instrument  dated  prior  to  the  passing  of 
the  Act,  and  his  Honour  thought  the  section  was  not  retrospective,  so  that  the 
Act  in  no  way  enlarged  the  discretion  of  trustees  of  existing  instruments ;  his 
^lonour,  moreover,  without  giving  any  opinion  on  the  effect  of  the  usual  final 
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ckose,  ''  This  Act  ahall  not  e^rtend  to  Scotland/'  did  not  in  his  discretion  thii^ 
right  to  ftdvifie  a  trustee  to  make  an  investment  on  Scotch  securities. 

We  apprehend  that  there  can  be  little  doubt  that  Scotch  investments  are 
authorized  by  the  Act ;  and  on  the  question,  whether  the  32d  section  be  pro- 
spective only,  we  must  observe  that  those  words  of  futurity,  "  shall  not  be  for- 
bidden," seem  to  be  used  by  the  LegisUiture  with  reference  to  the  future  time 
at  wi^ch  the  investment  is  made,  and  not  to  th^t  at  w^iioh  the  instrument 
creating  the  trust  is  ei^ecuted.  The  form  in  which  the  questions  arose  in  re 
Miles'  iTusts,  prevents  that  case  from  being  held  as  a  binding  authority  upon 
the  point,  which  probably  sooner  or  later  wiU  be  settled  in  9,  hostile  suit. 
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Additional  Sheriff-SubstitiilfeQ — ^Magistrates'  Appeal  Courts — ^Privil^ges  of  the 
Bar — ^New  Bills  in  Parliament — ^Agency  of  Solicitors  in  Elections — ^The  Budget. 

The  events  of  the  last  month  embrace  few  transactions  of  special  in- 
terest to  lawyers ;  nor  is  there  much  in  the  proceedings  of  the  courts 
or  of  the  professional  bodies  that  seems  to  call  for  special  observation. 
Among  matters  more  immediately  interesting  to  the  circle  of  our 
provincial  readers^  we  may  refer  to  the  appointment  of  Mr  Cunning- 
hame  Grahame  to  the  Sherifl^Substituteship  at  Inverary,  which  was 
intimated  some  time  ago.  This  is  in  all  respects  an  excellent  ap- 
pointment, and,  we  do  not  doubt,  will  give  satisfaction  to  the  inhabit^ 
ants  of  the  northern  district  of  Argyleshire. 

A  memorial,  which  we  print  in  another  page>  has  been  lately 
presented  to  the  heads  of  the  Court,  in  conjunction  with  the  Lord 
Advocate,  asking  for  the  appointment  of  an  additional  sheriff  at 
Dundee.  It  is  admitted  on  all  hands  that  the  business  of  the  Court 
in  that  locality  is  most  inadequately  performed  \  and  there  can  be  as 
little  doubt  that  the  profession  have  taken  the  right  means  of  re- 
dressy  in  throwing  the  responsibility  of  any  ftirlure  in  the  administra- 
tion of  justice  on  the  hands  of  the  Government.  We  believe  a 
difierence  of  opinion  exists  among  those  who  are  well  qualified  to 
judge,  regarding  the  cause  of  the  delay  and  difficulty  which  has 
been  experienced  in  the  prosecution  of  the  business  of  that  Court. 
Most  of  the  practising  members  of  the  profession  in  Dundee  are  of 
opinion  that  the  appointment  of  an  additional  sheriff  is  indispens- 
able, while  some  remain  of  opinion  that  a  single  active  and  hard- 
working judge  would  be  sufficient  for  the  wants  of  the  district. 
We  take  for  granted  that  some  change  must  be  made,  though 
whether  in  the  way  of  addition  or  of  substitution,  may  safely  be  left 
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to  the  proper  antfaorities  to  determine.  On  that  assnmption  we 
have  an  observation  to  make — not  as  a  suggestion  to  Sheriff  Logan, 
whose  qualifications  for  making  a  jadidons  choice  are  nndonbted, 
but  rather  with  the  view  of  enforcing  a  principle  we  have  often  in- 
sisted on.  In  a  large  and  wealthy  oommanitj  like  Dundee,  there 
is  not  a  sufficient  inducement  to  men  of  the  highest  position  among 
the  resident  profession  to  abandcm  the  lucrative  employment  of  a 
provincial  solicitor,  and  undertake  the  laborious  duties  of  a  county 
court  judge.  If  an  appointment  is  made  from  the  ranks  of  the  less 
successful,  he  is  not  looked  up  to  by  his  former  professional  brethren 
in  the  way  that  a  judge  ought  to  be.  Besides,  it  is  objectionable 
in  point  of  principle,  to  put  a  man  on  the  Bench  who  has  all  his  life 
been  in  intimate  professional  relations  with  many  of  the  clients  whose 
disputes  he  is  now  required  to  decide,  and  which  professional  re- 
lations are  possibly  still  kept  up  by  his  partners  or  kinsmen.  The 
same  objection,  it  may  be  observed,  does  not  apply  to  appointments 
in  the  supreme  court,  because  the  judge,  in  his  capacity  of  counsel, 
has  not,  as  a  general  rule,  come  into  personal  contact  with  the  client, 
and  cannot  have  anything  approaching  to  the  same  interest  in  his 
success  which  is  likely  to  be  felt  on  the  part  of  his  solicitor. 

In  our  impression  of  last  month  we  gave  a  sketch  of  a  Bill  for 
extending  to  Scotland  the  machinery  of  the  English  Magistrates' 
Appeal  Court.  The  following  specimen  of  a  bill  of  costs  in  the 
Court  in  question,  which  we  extract  from  the  Law  TtmeSf  shows 
that  the  justice  administered  by  these  tribunals  is  recommended  by 
its  cheapness,  not  less  than  the  excellence  of  its  qoali^.  It  can 
hardly  be  doubted  that  a  great  influx  of  appellate  business  would 
be  brought  into  the  Court  of  Session,  if  a  simpler  and  more  sum- 
mary method  of  review  could  be  substituted  for  the  present  costly 
and  dilatory  procedure.  The  following  is  the  copy  bill  of  costs 
referred  to : — 

£    i.    d. 

Drawing  application  to  Justices  to  state  case,  and  presenting 

the  same  (it  is  very  Bhort)  .068 

Attending  your  entering  into  reoogniaanoes  (not  necessary, 

as  appellant  can  go  alone)                 ,  .            .034 

Paid  fees  to  clerk  to  Justices : 

Drawing  case  and  copy  .£110 

Attending  settling  case,  letters,  etc.  .     0  IS    4 


1  14    4 

SetUing  case  with  derk  to  Justices  .068 

Copy  case  for  respondent  .060 


; 


Garry  forward,  £2  16    0 
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Brought  forward, 
Notice  of  appeal    .  .  ,  . 

Service  of  same  on  respondent 
Attending  Q.B.  office  to  enter  caae 
Paid  entering       .  ,  .  . 

Two  copies  case  for  Judges 
Attending  lodging 

Paid         .  .  .  ,  . 

Notice  to  respondent 

Drawing  Inief ,  with  copy  case  and  observations 
Copy  brief  .... 

Attending  counsel  therewith 
Paid  his  fee  and  clerk 
Attending  court  case  argued 
Paid  court  fees     .... 
Attending  to  draw  up  rule 
Paid  for  same       .... 


£7  13  10 
A  curious  question  was  lately  raised  at  the  quarter-sessions  of 
the  little  borough  of  Walsall,  relative  to  the  right  of  exclusive 
audience  enjoyed  by  the  English  Bar.    It  would  seem  that  at  these 
courts^   whether  in   county  or  borough   districts,  the   Bar  have 
hitherto  enjoyed  a  monopoly  of  practice,  unless  in  the  exceptional 
case  of  a  quorum  of  barristers  not  being  present,  when,  in  the  in- 
terests of  justice,  the  Bar  was  necessarily  thrown  open  to  solicitors. 
Since  the  introduction  of  the  County  Court  system  has  accustomed 
the  Boyish  sdicitors  to  oral  pleading,  it  is  not  surprising  that  they 
should  wish  to  have  the  inferior  criminal  courts  also  thrown  open 
to  them ;  and,  we  confess,  their  claim  appears  to  us  to  be  just  and 
reasonable.     On  the  occasion  referred  to,  however,  they  were  un- 
euccessfnl ;  the  Recorder,  Mr  W.  Johnstoun  Neal,  deciding,  in  an 
elaborate  opinion,  that  he  had  no  power  to  innovate  upon  established 
professional  privileges.     Our  readers  are  aware  that  it  is  the  prac- 
tice in  £ngland  for  counsel  to  attach  themselves  to  the  sessions  of 
some  particular  county.    Without  reference  to  any  privilege  of  pre- 
audience, we  think  it  might  be  desirable  if  some  such  practice  were 
sanctioned  in  Scotland.    We  know  that  counsel  are  frequently  sent 
for,  at  considerable  expense,  to  argue  cases  at  the  quarterly  sittings 
in  oar  principal  County  Courts ;  and  in  many  cases  solicitors  would 
gladly  avail  themselves  of  the  assistance  of  counsel,  were  it  the 
practice    for  these  gentlemen  to  attend  without  requiring  to  be 
specially  engaged  at  an  extravagant  fee.     In  other  cases,  the  old 
form  of  review  by  Reclaiming  Petition  is  resorted  to,  because  the 
agent,  who  may  not  be  possessed  of  a  special  aptitude  for  pleading, 
and  may  not  be  able  to  secure  the  services  of  •counsel  at  a  moderate 
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fee  ftr  an  Oral  debate^  prefers  a  written  argument  by  connsely  to 
sending  his  brief  to  a  rival  agent  in  his  own  towh* 

In  the  l^slation  of  the  month  we  have  little  to  comment  npon. 
There  seems  to  be  a  singular  pancity  of  Scotch  Bills  this  session. 
A  new  bill^  entitled  ^^  An  Act  for  the  Incorporation,  Regnlation, 
and  Winding-up  of  Trading  Companies  and  other  Associations," 
has,  however,  been  introduced  into  the  House  of  Lords  by  the 
Lord  Chancellor,  and  is  intended,  we  suppose,  to  apply  to  Scotland, 
and  to  supersede  the  machinery  of  the  existing  Acts*  May  not  the 
public,  who  are  interested  in  the  permanetice  and  stability  of  the 
mercantile  law,  inquire  what  is  the  meaning  of  this  eternal  tinker- 
ing at  our  statutory  law  t  Nobody  complains  of  the  existing  Act. 
If  it  is  faulty,  let  it  be  amended  in  the  constitutional  way,  and  not 
by  a  sweeping  repeal,  followed  by  a  substantial  re-enactment  of  the 
old  law — a  method  of  legislation  in  which,  we  may  shrewdly  guess, 
the  paid  draftsmen  of  the  Government  law  departments  have  a 
stronger  interest  than  any  other  class  of  her  Majesty's  subjects. 

Among  other  results  of  the  anti-bribery  furor  which  has  seized 
upon  tbe  House  of  Commons,  an  attempt  is  about  to  be  made  to 
deprive  solicitors  of  the  remuneration  to  which  they  are  so  well 
entitled  for  their  services  as  election  agents.   This  is,  unquestionably, 
one  of  the  most  objectionable  features  of  the  Bill  recently  introduced 
by  Mr  Mellor,   Q.C.,  and  referred  to  a  select  committee  of  the 
House  of  Commons.    This  proposal  must  have  emanated  either 
from  the  brain  of  an  impracticable  enthusiast,  or  from  the  spite  of 
a  disappointed  candidate  smarting  under  the  infliction  of  a  heavy 
bill  of  costs,  which  he  is  unable  or  unwilling  to  pay.     Every  man 
conversant  with  election  proceedings  knows  that  the  services  of  paid 
agents  are  indispensable ;  and  we  should  like  to  know  if  the  real 
friends  of  purity  of  election  would  seriously  maintain  that  anything 
is  to  be  gained  by  taking  the  management  of  electioneering  contests 
out  of  the  hands  of  men  acting  under  a  sense  of  professional  honour 
and  responsibility,  and  devolving  them  upon  individuals  of  the  class 
represented  by  Mr  Frail  and  "  the  Man  in  the  Moon."     We  are 
free  to  admit,  that  a  system  has  grown  up,  especially  in  English 
burghs,  of  employing  solicitors  and  others  as  paid  agents  and  can- 
vassers, rather  with  a  view  to  obtaining  their  sufirages  as  electors, 
than  for  bona  Jide  services  rendered.     The  remedy  obviously  is,  to 
disqualify  paid  agents  from  voting  in  the  election.    This  appears  to 
us  to  be  a  safe  extension  of  the  rule  which  prevents  officers  in  the 


THE  MONTH.  133 

Beventie  and  other  Government  departments  from  toting, — ^the 
principle  beings  that  no  one  should  be  allowed  to  vote  who  is  subject 
to  direct  political  (as  distinguished  irom  personal)  influencev  Can-> 
didates  would  then  be  under  no  inducement  to  employ  local  agents, 
aoless  their  utility  in  gaining  supporters  was  so  great  as  to  counter- 
balance the  direct  and  certain  loss  of  their  own  individual  suffrages ; 
and  a  motive  would  be  furnished  for  practising  economy  in  what 
has  hitherto  been  one  of  the  most  lavish  and  reprehensible  outlets 
of  electioneering  extravagance. 

The  Budget)  which  appears  to  have  given  such  general  satisfac- 
tion to  the  mercantile  and  industrious  classes,  contains  some  im- 
portant alterations  in  the  tariff  of  stamps.  We  subjoin  a  reprint 
of  the  principal  resolutions  proposed  by  the  Chancellor  of  the  Ex- 
chequer : — 

Heritable  Bonds. — That  towaids  raising  the  supply  granted  to  her  Majesty, 
money  Becnred  on  heritable  property  in  Scotland,  and  money  secured  by  ^tch 
bonds  in  favour  of  heirs  and  assigneeB,  excluding  executors,  shall  be  neld  and 
interpreted  to  be  moveable  property,  and  shall  be  included  in  any  inventory  to 
be  exhibited  and  recorded  in  any  Commissary  Court  in  Scotland  of  ^e  estate 
and  effects  of  anv  person  deceased  entitled  thereto,  and  in  England  and  Ireland 
respeetively  shall  be  deemed  to  be  estate  and  effects  for  or  in  l-espect  who^of 
any  probate  of  will  or  letters  c^  administration  shall  be  granted  ;  and  eYeir 
Rich  inventory,  probate,  and  letters  of  administration  shall  be  chargeable  witn 
stamp  duty,  in  respect  of  such  moveable  property. 

AoREEKEirrs. — That  towards  raising  the  supply  granted  to  her  Majesty,  the 
respective  stamp  dudes  now  chargeable  upon  any  agreement,  or  any  minute  or 
memorandum  at  an  agreement,  imuie  in  England  or  Ireland  under  hand  only, 
or  made  in  Scot.land  without  any  claitse  <3  registration,  and  not  otherwise 
charged,  nor  expressly  exempted  ^m  all  stamp  duty,  where  the  matter  thereof 
shall  be  of  Uie  value  of  L.20  or  upwards,  whether  the  same  shall  be  only  evi- 
dence of  a  contract,  or  obligatory  upon  the  parties  from  its  being  a  writteU 
instrument,  together  with  every  schedule,  receipt,  or  other  matter  put  or  en- 
dorsed thereon,  or  annexed  thereto,  shall  cease  ;  and  in  lieu  thereof  there  shall 
be  charged  for  and  upon  every  such  agreement,  minute,  or  memorandum  sS 
sforcsaid,  whether  the  matter  thereof  shall  or  shall  not  be  of  the  value  of  L.20 
or  towards,  the  stamp  duty  of  sixpence.  And  where  the  same  shall  contain 
2160  words,  then  for  every  entire  quantity  of  1080  words  contained  therein 
over  and  above  the  first  1080  words,  a  further  progressive  duty  of  sixpence. 
Provided  always,  that  where  divers  letters  shall  be  offered  in  evidence  to  prove 
any  ajoreement  between  the  parties  who  shall  have  written  such  letters,  it  shall 
be  sufficient  if  any  of  such  letters  shall  be  stamped  with  a  duty  of  one  smiling. 

AoRKEifEMTS  FOR  LEASES. — ^That  towards  raising  the  supply  granted  to  her 
Majesty,  every  agreement  for  a  lease  or  tack  of  any  lands,  tenements,  heredita- 
ments, or  heritable  subjects,  and  every  agreement,  minute,  or  memorandum  of 
agreement,  containing  the  terms  and  con(Stions  on  which  anv  lands,  tenements, 
hereditaments,  or  heritable  subjects  are  let,  held,  or  occupied,  shall  be  charge- 
able wi^  the  stamp  duty  payable  on  a  lease  or  tack  for  the  term,  rent,  con- 
sideradon,  and  conditions  mentioned  in  such  agreement,  minute,  or  memoran* 
dam.  And  any  lease  or  tack  of  the  same  hui&,  tenements,  hereditaments,  or 
heritable  subjects,  afterwards  made  in  pursuance  of,  and  conformaUy  to,  any 
sach  agreement,  minute,  or  memorandum,  -^hich  shall  have  actually  paid  the 
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duty  pmble  oil  such  lease  or  tack  as  aforesaid,  shall  not  be  chargeable  wilii 
any  higher  stamp  duty  than  2b.  6d.,  ezclusiYe  of  progresBiYe  duty.  Provided 
alwa^  that  where  any  such  lease  or  tack  would,  but  for  the  last  preceding 
provision,  be  liable  to  any  higher  rate  of  stamp  duty  than  2b.  6d.  (exclusive  as 
aforesaid),  such  lease  or  tack  shall  not  be  available  unless  stamped  with  a  par- 
ticular stamp  for  denoting  or  testifying  the  payment  of  the  full  and  proper 
stamp  duty  on  such  agreement,  minute,  or  memorandum  as  aforesaid,  which 
said  particular  stamp  shall  be  impressed  upon  such  lease  or  tack  on  the  same 
being  produced,  together  with  such  agreement,  minute,  or  memorandum,  and 
oa  the  whole  being  duly  executed  or  signed,  and  duly  stamped  in  all  other 
respects. 

Pbobate  Duty — ^Powers  of  AppowTMian". — ^That  towards  raising  the  supply 
granted  to  her  Majes^,  the  stamp  duties  payable  by  law  upon  probates  of  wills 
and  letters  of  administration,  with  a  will  annexeo,  in  England  and  Ireland, 
and  upon  inventories  in  Scotland,  shall  be  levied  and  paid  in  respect  of  all  the 
personal  or  moveable  estate  and  effects  which  any  person  hereafter  dying  shall 
have  disposed  of  by  will  under  any  authority  enabling  such  person  to  dic^oee  of 
the  same  as  he  or  she  shall  think  fit. 
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Legal  ApponmiENTs. 

Ireland. — ^Mr  Justice  Perrin  having  retired  from  the  Queen^s  Bench,  the 
Attorney-General,  Mr  Fitzgerald,  has  ^n  promoted  to  the  vacant  judgeship ; 
Mr  Deasyi  the  Solicitor-General,  has  been  appointed  Attomey-Genenl,  and  Mr 
O^Hagaa  has  received  the  Solicitor-Generalsnip. 

England. — Mr  J.  Jerwood,  of  the  Western  Circuit,  has  been  appointed  Re- 
corder of  Southmolton.  Mr  Yonge,  oi  the  Western  Circuit,  has  been  appointed 
Recorder  of  Barnstaple  and  Bideford.  The  Chancellor  of  the  Duchy  of  Liuicaster 


has  appointed  Thomas  Wheeler,  Esq.,  LL.D.,  of  the  Northern  Circmt,  to  ihe 
]ud|;eship  of  the  Salf ord  Hundred  Court,  vacated  by  the  promotion  of  Mr  Stam- 
xcard  Raffles  to  a  stipendiary  magistrateship  at  liverpooL 

Court  of  Session. — A  return  of  the  causes  instituted  and  decided  in  the 
Court  of  Seasion  from  the  Ist  of  January  1859  to  the  1st  of  January  1860,  stating 
the  numbeor  oi  causes  ready  for  judgment  but  not  disposed  of,  shows  that  the 
number  of  cases  enrolled  during  the  year  before  the  Lords  Ordinary  has  been 
1282 ;  the  number  of  decrees  in  absence,  276  ;  number  of  final  judgments  in 
liti^ted  causes,  524 ;  number  of  causes  ready  for  debate,  but  not  hea^,  83  ;  of 
which  ihe  earliest  enrolled  was  entered  on  the  14th  of  June  1859.  In  the  First 
Division  of  the  Inner  House,  218  reclaiming  notes  against  judgments  of  Lords 
Ordinary  have  been  presented  in  the  course  of  the  year ;  and  584  applicatioiis 
have  been  presented,  of  which  479  passed  as  matter  of  form,  and  105  w&e  fol- 
lowed by  htigation.  221  final  jud^ents  were  pronounced  without  the  inter- 
vention of  a  jury,  and  17  causes  were  tried  by  jury.  The  number  of  causes 
r^idy  for  judgment  on  hearing  counsel  or  otherwise  is  118.  This  is  exdnsive 
of  causes  at  avizandum.  In  the  Second  Division,  95  reclaiming  notes  have  been 
presented  during  the  year  ^  and  455  applications,  oi  which  409  have  passed  as 
matter  of  form,  and  46  have  been  followed  by  litigation.  155  judgments  have 
been  pronounced  without  intervention  of  a  jury,  and  8  have  be^  tried  by  jury. 
29  causes  are  ready  for  judgment  on  hearing  counsel  or  otherwise.  This  is  ex- 
clusive of  causes  at  avizandum. 

Scottish  Universities  and  the  Middle  Temple. — ^The  Society  of  the  Middle 
Temple,  on  the  motion  of  James  Anderson,  Esq.,  Q.C.,  has  resolved  that  mem- 
bers of  the  Scottish  Universities  shall  in  future  be  adautted  members  of  that 
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Inn  withoat  maldns  a  deposit  of  L.100  on  admiBBion ;  and  that  members  of  the 
Inn  who  shall,  at  tne  same  time,  be  members  of  any  of  the  Scottish  Univend'*^ 
ties,  shall  be  entitled  to  keep  a  term  by  dining  in  the  hall  any  three  days.  FSx)m 
a  oommnnication  which  the  Senatus  Academicus  of  the  unirerBity  of  £dm- 
borgh  haye  received  from  the  learned  gentleman  with  whom  this  motion  origi* 
nated,  it  appears  that  the  term  "  Meml^rs  of  the  Scottish  Uniyersities^*  includes 
not  only  graduates  and  members  of  the  General  Councils,  but  all  matriculated 
students.  It  will,  howeyer,  be  necessary  that  a  student  ayailing  himself  of  the 
Uniyennty  privily,  which  exempts  him  from  paying  a  deposit,  and  enables  him 
to  iuep  luB  term  in  three  instead  of  six  days,  eShall,  before  being  called  to  the 
bar,  nroduce  evidence  that  besides  having  matricukted  he  has  kept  two  terms 
at  a  IJniyersity. 

Procurators-Fiscal  (Scotland). — In  compliance  with  an  order  of  the  House 
of  Commons  (obtained  on  the  motion  of  Mr  Crum  Ewing),  the  copy  of  a  Trea- 
snry  minute  of  1851,  under  which  certain  of  the  Procurators-Fiscal  in  Scotltmd 
were  ]daced  on  salary,  has  again  be  issued.  It  is  stated,  that  since  the  date  of 
the  minute  salaries  had  also  been  awarded  to  the  following  Procurators-Fiscal^ 
—namely,  Dunse  (Berwickshire),  L.400,  from  Ist  October  1860  ;  Gampbelton 
(Ai^Mire),  L.430,  from  1st  April  1859 ;  Greenock  (Renfrewshire),  L.590, 
from  Ist  April  1859.  In  consequence  of  the  transference  of  the  criminal  busi- 
ness of  the  city  of  Glasgow  to  the  Sheriff  Gourt  of  Lanarkshire  in  1855,  the 
ftilary  of  L.1500,  payable  under  the  minute  to  the  Procurators-Fiscal  at  Glas- 
gow, was  increased  to  L.1925  per  annum,  from  and  after  30th  September 
1855. 

Judicial  Rumour. — It  is  currently  reported  in  legal  circles  that  the  senior 
puiaie  judge  of  the  Court  of  Queen^s  Bench,  Mr  Justice  Wightman,  is  likely  to 
mire  at  no  distant  day.  The  learned  judge  has  occupied  a  seat  on  the  judicial 
bench  longer  than  any  of  his  colleagues,  being  the  last  judge  now  remaining  in 
Westminster  Hall  who  owes  his  elevation  to  the  Melbourne  Government.  He 
^as  appointed  in  1841 ;  and  if  he  do  retire  now,  has  therefore  well  earned  his 
pension,  by  nineteen  years  of  earnest  and  indefatigable  public  service. 

Th£  Ballot  in  the  present  House  of  Commons. — From  a  valuable  pamphlet 
entitled  **  The  State  of  Parties :  being  an  Analysis  of  the  Present  Paruament,^' 
it  appears  that  as  against  319  Conservatives  the  Government  cannot  reckon  on 
more  than  323  supporters.  A  list  of  the  friends  of  the  ballot  is  also  given,  from 
which  it  appears  that,  after  making  two  or  three  additions  of  members,  on 
whose  ofuuons  the  compiler  of  thepamphlet  was  not  informed,  it  appears  there 
are  219  members  of  the  House  of  Commons  pledged  to  the  ballot,  of  whom  two 
;-Sir  Henry  Stracy  and  Mr  Alderman  Copeland — are  Conservatives,  the  remain- 
ing 217  being  Lib^als.  It  is  clear,  therefore,  that  there  is  a  majority  of  106  of 
the  Ministerial  supporters  in  favour  of  the  ballot.  The  combination  of  a  small 
body  of  earnest  ballot-men  might,  in  the  present  crisis,  bring  the  Ministry  to 
concede  the  baUot. 

Additional  Sheriff  for  Dundee. 

rbe  foDowlng  Memorial  has  been  presented  to  the  Lord-President  of  the  Court 
of  Seanon,  the  Lord  Justice-Clerk,  and  the  Lord  Advocate,  on  whose  recom- 
mendation the  Treasury  are  entitled  to  add  to  the  judicial  staff  in  the  Sheriff 
Courts: — 

The  Memorial  of  the  Procurators  practising  in  the  Dundee  District  of  the 
County  of  Forfar, 

Humbly  sheweth^ — ^That  having  reference  to  the  87th  section  of  the  Sheriff 
Court  Act  (1853),  the  Memorialists  beg  respectfully  to  bring  under  your  Lord- 
i^pa'  notice  the  state  of  the  Sheriff  Court  busineBS  at  Dundee,  rendering  it 
necessary,  in  the  opinion  of  your  Memorialists,  that  an  additional  Sheriff-Sub- 
stitute shoidd  be  immediately  appointed. 

1st.  In  1882,  when  a  Sh^iff-Substitute  yras  appointed  at  Dandee,  the  popal»- 
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tion'waB  about  45,000.  The  firat  Sulvtitate  was  Andrew  Gillies,  Esq.,  Advo- 
cate, who  held  the  office  for  leas  than  two  years,  and  he  was  succeeded  hf  the 
present  Substitute,  John  Irving  Henderson,  Esq.,  Advocate.  At  present  the 
population  of  Dundee  is  foUy  95,000,  and  there  are  attached  to  Dundee  several 
adjacent  parishes,  having  an  additional  population  of  at  least  80,000.  The 
trade,  manufactures,  and  shinping  interests  of  the  district  have  also  incresaod 
in  a  greater  proportion  than  uiat  of  the  population. 

2d.  Tha«  lias  always  been  a  very  large  amount  of  civil  and  criminal  boaiBeB 
to  be  performed  at  Dundee,  and  this  business  has  been  increased  by  the  provi- 
sions of  the  Sheriff  Court  Act  of  1853.  That  Act,  besides  appointing  onl 
debates,  laid  on  Sheriffs  the  duty  of  personally  taking  proofs ;  moreover,  year 
after  ^ear  the  liegisUture  has  devolved  new  duties  upon,  and  extended  ^ 
jurisdiction  of  Sheriffs,  whereby  a  very  coneiderable  additional  amount  of  labour 
IS  thrown  on  Sheriff-Substitutes. 

3d.  The  systen^  ol  conducting  tl^e  busineps  of  the  Sheriff  Court  at  Dundee 
has  never  been  phtced  on  a  satisfactory  footing ;  it  has  been  for  years  a  souroe 
of  constant  irritation  and  complaint  by  the  oar  aud  by  tiie  jniblic.  The  Me- 
morialists attribute  this  to  the  fact  tjiat  no  proper  consideration  has  ever  been 
given  to  the  public  requirements  of  the  district ;  and  the  consequence  has  been 
continual  delay,  and,  in  some  degree,  a  stoppage  in  the  administration  ol  justioa 
in  one  of  the  largest  and  most  populous  dii^cts  of  Scotland. 

The  Memorialists  caused  authentic  returns  to  be  prepared  by  the  Sheriff -Clerk, 
of  the  bosiness  of  the  district,  civil  and  qciminal. 

[The  Memorial  then  enters  on  a  detailed  statement,  showing  the  enormous 
accumulation  of  business,  civil  and  criminal,  in  the  Court  at  Dundee,  and 
proceeds: — ] 

On  the  foregoing  state  of  the  facts,  the  Memtorialists  would  humbly  observe  :— 

Ist.  If  the  time  necessary  for  holding  the  usual  courts,  and  busLness  con- 
nected therewith,  be  taken  at  three  days  in  the  week — ^that  is  to  say,  one  for 
the  Small-Debt  Court,  one  for  the  Orainary  Court,  and  one  fo^  the  criminal 
cases  and  debate  roll  taken  together — ^there  are  only  three  days  in  the  week 
otherwise  to  account  for.  Then,  looking  to  the  extent  of  the  criminal  and 
general  inddoital  business,  two  days  would  be  consumed  in  di^xising  of  it, 
while  the  Judge  would  require  at  lea^t  one  dav  for  considering  ana  advising  his 
cases.  His  time  would,  therefore,  be  more  than  fully  occupied,  even  were  it 
poBsiUe  to  calculate  the  working  of  the  business  in  this  way.  But  that  is  im- 
practicable. In  working  such  a  business,  the  actual  time  day  by  day  requisite 
must  not  merely  be  calculated — ^the  difficulty  is  that  the  business  comes  simul- 
ianeoualy^  and  would  require  more  than  one  individuid  to  carry  it  on.  One 
Judge  cannot  be  taking  a  criminal  declaration  and  at  the  same  tioie  sitting  in 
his  Courts ;  but  such  business  has  to  be  done  simultaneously,  and  the  practice 
accordingly  has  been  that,  to  a  large  extent,  criminal  dedaratipns  are  taken  by 
a  non-professional  Justice  of  the  I%ace. 

Then,  without  reference  to  circuit,  and  other  county  duties,  what  is  to  come 
of  the  proofs  ?  The  proofs  allowed  last  year  were  137,  including  services ;  but 
say  100  in  ordinary  cases.  Notwithstanding  the  great  aasistanoe  given  by  the 
Sheriff  during  the  year,  it  has  been  found  impossible  to  have  this  department 
of  business  at  all  kept  up,  or  to  have  what  is  done  executed  in  that  ddiberate 
manner  which  iustice  requires.  It  is  impossible  to  tell  the  length  of  time 
necessary  for  taJdnff  proob :  some  may  be  short,  and  others  very  tedious  ;  but 
there  would  nearly  be  a  proof  for  every  day — ^four  days  a  week — id  the  aoBsioD ; 
and  thus  one  Shenff-Sulistitute  cannot,  vrith  the  other  duties  aboTe-mentkmei, 
take  any.  For  these  proofs  must  go  on  simultaneously  with  the  other  duties ; 
and  as  an  instance  of  the  time  sometimes  occupied  in  talung  them,  the  Memorial- 
ista  may  refer  to  two  at  present  going  on  in  tne  county : — one  at  Forfar,  which 
has  already  oocupied  the  Sheriff-Substitute  for  eight  days,  and  no  appeamnce  of 
an  end  of  it ;  and  one  at  Dundee  (taken  by  Mr  Dimcan  M'Lachlan,  a  Procurator 
of  Court,  who  acts  as  an  honorary  Shepff-Snbstitute,  and  who  has  given  a  great 
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» 
deal  of  time  and  attention  gratuitously  in  aasisting  the  Sheriffs),  which  has 
oocapied  five  days,  and  the  pursuer^s  evidence  not  yet  dosed. 

These  details  are  exclusiyely  applicable  to  the  business  transacted  in  Dundee, 
and  show  that  it  la  utterly  impracticable  to  carry  it  on  with  <me  local  Sheriff ; 
mr  ▼oold  mr  additional  occasional  assistance  from  the  Sheriff-Principal  remedy 
the  eviL  What  is  re(|uired  is  the  simultaneous  and  continued  attention  of  two 
Jodgea,  who,  by  a  fair  diyision  of  labour,  would  systematicallj  carry  on  the 
pabfic  bosineas  in  all  its  branches.  The  criminal  business  alone  is  very  large ; 
and  if  the  MemorialistB  may  be  allowed  one  comparison,  they  would  refer  to  the 
CMS  of  Edinburgh,  where,  even  although  the  great  bulk  of  the  business  is 
faroo^t  directly  before  the  Supreme  Court,  there  are  four  resident  Sheriffs — a 
Principal  and  three  Substitutes. 

The  Act  of  1853  contemplated  the  appointment  of  additional  Sheriff- Substi- 
tutes, in  consequence  of  the  additional  duties  laid  by  it  on  such  officials ;  and 
aa  the  duty  of  aetermining  the  necessity  for  such  appointments  is  laid  on  your 
LordAips,  the  MemorialistB  humbly  submit  that  they  have  shown  that  the  due 
adminiatration  of  justioe  and  the  public  service  imperatively  require  that  an 
additional  Sheriff-Substitute  be  appointed  at  Dundee. 

TheMemorialista  crave  an  interview  with  your  Lordships,  when'full  particulars 
and  further  explanalaons  may  be  given. 

Signed  by  the  Committee  appointed  at  a  General  Meeting  of  Procurators,  and 
ako  by  the  Chairman  of  said  Meeting. 

Geo.  Milme,  Chairman,  (Signed)  Tho6.  Thobnton,  Ckmcener. 

William  Hat. 


Dundee,  11th  February  1860. 


Peter  Reid. 
Abchd.  Paul. 
Wm.  Scott,  jun. 
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ErdaniB  Principles  of  the  Law  of  Scotland.  A  New  Edition 
adapted  to  the  present  state  of  the  Law.  By  John  Guthrie 
SuiTHy  Esq.,  Advocate.    Edinburgh :  Bell  and  Bradfhte. 

Amohg  the  nnmerous  elementary  treatises  on  municipal  law, 
Erskin^s  Principles  is  probably  the  best  that  has  been  written  in 
modem  times,  it  not  also  the  most  popular.  Contrasted  with  its 
l^reat  English  rival,  Blackstonis  Commentariesy  this  work  cannot 
mdeed  be  said  to  have  attained  a  high  position  as  a  work  of  autho- 
rity ;  the  reason  being,  as  every  lawyer  is  aware,  that  it  is  generally 
regarded  as  an  abridgment  of  his  large  and  more  highly  elaborated 
work.  ErsJdnis  Principles  was  from  the  first  intendea  to  serve  as 
an  introduction  to  the  study  of  Scotch  law.  Blackstone  took  a 
somewhat  higher  ground,  claiming  to  come  forward  as  a  guide  to 
the  non-professional  magistracy,  and  that  large  class  to  whom  a 
certain  amount  of  solid  and  precise  information  on  legsd  subjects  is 
indispensable.  Viewed  simply  as  an  elementary  treatise,  we  con- 
fess to  a  decided  preference  for  the  epitome  of  our  native  jurist. 
vol..  XV. — ^KO.  zzxiz.  mabcb  1860.  a 
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Erskine  seems  to  have  possessed  in  an  eminent  degree  an  art  which 
few  legal  authors  have  thought  it  worth  while  to  cultivate, — 

**  The  last,  the  greatest  art — ^the  art  to  blot ; " 

and  it  is  his  greatest  triumph  that  he  succeeded  in  presenting,  within 
the  compass  of  a  small  octavo,  a  scheme  of  mumcipal  law,  which, 
for  breaoith  of  view,  unity  of  tone,  and  simplicity  of  structure,  has 
no  equal  in  the  literature  of  the  profession.    Accordingly,  while 
Blac&stone  continues  to  be  cited  in  Westminster  Hall,  and,  along 
with  Bum's  Justice  and  the  Current  Statutes,  takes  its  place  in  the 
libraries  of  country  gentlemen,  Erskifie^s  Principles  has  penetrated 
into  circles,  in  which  our  English  neighbours  would  be  disposed  to 
think  the  doctrines  of  the  law  as  entirely  out  of  place  as  the  study 
of  agriculture  would  be  in  the  chambers  of  a  London  attorney* 
We  do  not  pretend  to  say  how  far  Mr  Erskine  may  have  been 
answerable  for  the  development  of  that  litigious  spirit  which  is  said 
to  be  characteristic  of  our  countrymen.    Probably  it  would  be  more 
safe  to  hold  that  his  work  was  adapted  to  the  national  taste  fer 
the  formal  sciences.     Certain  it  is  that  the  book  at  once  established 
itself  as  a  pc^ular  favourite,  and  went  through  several  editions  in 
the  lifetime  of  the  author.    Although  very  derective  as  a  manual  of 
the  existing  law,  this  popularity  has  continued  unabated ;  and  even 
in  libraries  consisting,  it  may  be,  of  a  dozen  volumes  in  dingy  cal^  tbe 
curious  in  such  matters  may  not  un&equently  discover  an  antiqjae 
edition  of  Erskine  holding  his  head  erect  amongst  the  grim  theolo- 
gians and  other  sages  of  a  past  generation. 

That,  however,  would  be  a  very  imperfect  estimate  of  the  value 
of  Ersidnis  Principles^  which  regarded  it  solely  in  the  light  of  a 
popular  manual.    Beyond  all  other  works,  it  is  invaluable  to  tlie 
Scotch  lawyer,  because  in  it  alone  he  is  presented  with  an  intelligible 
view  of  the  theory  of  Scotch  law  within  an  area  not  exceeding  the 
bounds  of  ordinary  mental  vision.     To  attempt  to  master  the 
principles  of  our  law  through  the  medium  of  any  of  our   folio 
mstitutional  treatises,  would,  we  fear,  be  to  most  minds  a  hopeless 
task.     BelCs  Principles  is  too  condensed,  and  runs  too  much  into 
detail,  to  be  available  for  theoretical  purposes ;  it  is  a  book  for  study 
or  reference,  rather  than  for  continuous  perusal.    And  so  it  is,  that 
with  all  its  accumulated  imperfections,  ErsMn^s  Principles  remains, 
and  will  remain,  the  only  work  which  can  be  put  into  the  hands  of 
a  student  at  the  outset  of  his  professional  education. 

For  the  first  time  after  the  lapse  of  a  century,  an  attempt  has  been 
made  to  supply  what  was  vrantmg  to  the  utility  of  this  work  as  an 
elementary  manual.  The  work  of  the  restorer  is  at  all  times  a  re- 
sponsible—  too  often  a  thankless  task.  Entertaining  the  high 
opinion  we  have  expressed  of  the  value  of  the  original,  we  have 
looked  with  a  commensurate  degreeof  anxiety  to  the  construction  of 
the  amended  edifice.  We  shall  enounce  in  a  single  sentence  the 
conditions  (easy  and  simple  as  they  are)  of  a  pemct  restoration ; 
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and  we  believe  out  readers  will  have  little  difficulty  in  satisfying 
themselves  that  Mr  Smith's  edition  is  considerably  in  advance  of 
our  modest  standard  of  excellence.     A  brilliant  writer  and  great 
authority  in  matters  aesthetic   has  imprecated  the  vengeance  of 
posterity  upon  that  impudent  charlatanry,  which  displays  itself  in 
obliterating  the  remains  of  ancient  art  under  the  pretence  of  restor- 
ing them.     Mr  Ruskin  accordingly  lays  down  this  inflexible  canon 
of  criticism,  that  all  restoration  must  he  in  the  way  of  addition, — 
not  a  stone  or  a  tint  of  the  original  design  must  be  desecrated 
by  the  tool  of  the  restorer.    As  for  tliose  who  think  they  can  im- 
prove^ let  them  tiy  their  hands  if  they  will  on  a  new  structure ;  they 
have  no  right  to  mutilate  the  great  designs  of  a  former  a^.     This 
sound  principle  is  equallv  applicable  to  literary  compositions  as  to 
works  of  art.     The  only  difference  is,  thdt  the  corrupters  of  the  text 
of  oar  classical  authors  do  not  deserve  to  be,  like  the  dull  destroyers 
of  oar  churches  and  public  buildings,  ^^  dam  ned  to  everlasting  fame ; " 
but  are  sufficiently  punished  when  the  public  refuse  to  buy  their 
books,  preferring  the  ancient  and  authentic  editions. 

Mr  Snrith,  who  has  already  given  proof  of  his  ability  as  an  original 
writer,  deserves  some  credit  for  resLsting,  in  his  new  undertaking, 
the  temptation  to  tamper  with  the  integrity  of  the  text,  and  for  pre- 
serving mtact  the  order  of  arrangement  of  the  original  work.  The 
main  divisions  of  municipal  law  are,  as  every  lawyer  knows,  marked 
out  by  well-known  landmarks ;  and  it  is  perhaps  of  little  moment, 
in  what  order  these  divisions  are  presented.  Still  the  arrangement 
of  the  subject  is  part  of  the  author^s  design,  and  it  is  at  least  in- 
sulting^ if^^not  injurious,  to  meddle  with  it. 

What  Mr  Smith  has  actually  done  is  easily  explained.  He  has 
inserted,  ^nerally  at  the  end  of  the  chapter,  such  additional  matter 
as  is  required  to  complete  the  author^s  design.  When  it  is  remem- 
bered that  the  plan  ot  the  Principles  partakes  of  the  historical  method 
of  treatment,  it  wiU  at  once  be  seen  how  easily  this  intercalation  of 
new  matter  can  be  effected  without  breaking  in  upon  the  continuity 
of  the  subject.  Even  where  the  expositions  of  Erskine  are  entirely 
inapplicable  to  the  existing  law  (as  m  the  chapter  on  Heritable  Se- 
curities), the  editor  does  not  obtrude  himself,  as  some  commentators 
will  persist  in  doing,  in  notes  and  insufferable  parenthetical  clauses ; 
but  boldly  divides  the  chapter  into  two,  merely  prefixing  the  title, 
^^  Ancient  Forms,"  to  appnze  the  student  that  this  portion  of  the 
text  has  become  antiquated.  We  confess,  however,  to  have  read 
with  some  alarm  an  annoimcement  in  the  preface,  that  portions  of 
the  original  text  have  been  thrown  aside  "  in  places  where  it  was 
entirely  obsolete,  and  had  ceased  to  have  even  a  nistorical  interest." 
On  a  cursory  comparison  with  the  original,  we  have  not  been  able 
to  discover  many  traces  of  the  excising  knife ;  and  are  in  hopes  that 
this  dangerous  remedy  has  been  used  only  to  a  nominal  extent^^  \V  e 
do,  however,  most  strongly  advise  the  editor,  as  soon  as  a  reprint  of 
his  edition  is  called  for — and  we  do  not  think  he  will  have  long  to 
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wait — to  restore  whatever  has  been  suppressed,  putting  it,  if  he  will, 
within  brackets,  or  at  the  foot  of  the  page.  While  on  this  sabject, 
we  may  observe  that  the  First  and  Third  Books  of  Erskine  have  been 
divided,  so  that  there  are  now  six  principal  divisions  instead  of  four ; 
and  a  number  of  the  original  chapters  have  also  been  subdivided. 
These  minor  alterations  have  been  rendered  necessary  by  the  gradual 
extension  of  the  field  of  our  municipal  law ;  and  as  they  do  not 
affect  either  the  language  or  the  consecutive  distribution  ox  the  text, 
they  are  judicious  and  unobjectionable.  The  leading  divisions  are 
therefore  as  follows : — (1.)  Public  Law ;  (2.)  Personal  and  Domestic 
Relations ;  (3.)  Eeal  Property ;  (4.)  Personal  Property ;  (5.)  Suc- 
cession ;  (6.)  Process  and  Crimes. 

Hitherto  we  have  treated  of  that  portion  of  Mr  Smith's  labours 
for  which  good  taste  and  judgment  are  the  only  reauisites.  Bat 
our  criticism  would  be  incomplete  were  we  not  to  add,  that  while 
the  editor  has  not  sacrificed  nis  author  to  the  love  of  personal  dis- 
play, the  additions  he  has  made  to  the  text  are  at  once  ample 
and  meritorious.  The  new  matter  embraces  every  material  innova- 
tion in  the  principles  and  practice  of  the  law,  and  is  conceived  in 
the  like  philosophical  spirit,  and  expressed  in  the  same  simple  and 
popular  style,  which  have  made  ErsHnis  Principles  the  most  popular 
of  our  le^al  classics.  A  copious  citation  of  authorities  gives  it  an 
additionsu  value  as  a  manual  of  reference.  Those  who  are  in  search 
of  minute  and  curious  information  on  special  topics,  will  not  of 
course  expect  to  find  it  in  an  octavo  treatise ;  but  to  the  student,  and 
to  the  educated  and  intelligent  amongst  all  classes  to  whom  a  knoiv- 
ledge  of  the  laws  of  th^r  country  is  indispensable,  we  cordially 
recommend  it. 

In  point  of  typography  and  getting  up,  the  work  is  creditable  to 
the  taste  of  the  pumishers.  The  references  to  authorities  are  placed 
at  the  foot  of  the  pa&:e,  where  they  are  not  in  the  way  of  the  reader  ; 
and  die  text  is  di^t^^ished  from  the  editorial  additions  in  a  way 
that  is  not  disagreeably  obtrusive  to  the  eye. 


Cnrrespnhiirh 


COURT  OF  SESSION  AND  MODE  OF  APPEAL. 

To  ike  Editor  of  the  Journal  of  Jurisprudence. 

In  several  recent  numbeiB  of  the  Journal^  certain  important  changes  m  the  con- 
fltitution  of,  and  form  of  procedure  in,  the  Oourt  of  Session  hare  been  ably 
advocated.  It  might  be  msinuated  that  such  projects  are  of  a  sdfish  and 
sinister  character,  calculated  to  enhance  the  Supreme  Court  and  the  system  of 
centralization,  to  the  prejudice  of  local  and  provincial  Courts.  Such  alarm  is 
unfounded ;  and  to  the  mmd  of  any  person  who  has  attentively  studied  the  sul>- 
ject,  such  reforms  will  have  the  tendency  to  consolidate  the  judicial  tribunals 
of  the  land,  and  to  engender  respect  to  the  laws  more  deep  ajia  extended. 
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Wherever  there  is  a  liault  in  the  administration  of  law,  that  fault  affects  the 
whoJe  system,  and  tends  to  bring  it  into  contempt.  If  there  be  unnecessary 
eipenae,  complexity,  and  delay  in  any  one  department,  the  complaint  is  ex- 
tended to  the  whole. — "  The  Law^s  delay^*^  *'  Its  glorious  uncertainty ^^^  and  "  Its 
enormous  cost"  become  household  words — the  proyerbs  of  a  people.  The  law 
itgelf  is  hated,  and  its  courts  shunned,  because  in  some  one  of  its  varied  spheres 
its  operations  are  clumsy,  costly,  and  the  reverse  of  certain. 

The  beauty  of  any  system  of  administrative  justice  is  ready  access  to  courts 
at  hind,  bringing  justice  to  the  door.  But  there  must  exist  wise  checks  against 
miscarriage  of  justice.  Speed  will  be  dearly  purchased  at  the  expense  of  error. 
Economy  of  justice  is  a  miserable  compensation  for  economy  in  cost.  Injustice, 
however  cheap,  is  an  evil  which  gnaws  the  very  vitals  of  the  commonwealth. 

The  check  on  local  courts  is  a  ready  and  cheap  mode  of  appeal  to  a  supreme 
court,  removed  both  in  distance  and  in  dignity  from  the  suspicion  of  locial  in- 
fluences or  prejudices. 

One  of  tne  primary  benefits  of  such  ready  access  to  a  court  of  appeal  is,  a 
flense  of  responsLbUity  uniformly  impressed  on  the  mind  of  the  local  judge. 
Destroy  this,  and  straightway  the  sic  volo  sic  jubeo  becomes  the  rule  of  action. 
An  irresponsible  judge  is  a  judicial  tyrant,  capable  of  doing  much  evil  under  the 
garb  of  justice. 

But  next  to  irresponsibility  by  the  existence  of  an  injudicious  finality  is  the 
mockery  of  an  app^  so  cumbrous,  expensive,  and  dilatory,  as  to  coxmne  the 
privU^ge  to  the  limited  few,  whose  wealth  enables  them  to  indulge  in  the 
luxuries  of  law.  An  unprincipled  judge  might  calculate  where  his  judgment 
▼ooki  probably  be  submitted  to  review,  and  where  it  was  not  at  all  likely 
to  be  so  reviewed,  and  act  accordingly. 

There  are  aome  great  mistakes  committed  in  judging  of  the  effects  of  a  ready 
appeal.  It  has  been  argued,  that  if  the  door  of  review  be  opened  too  wide, 
there  will  be  an  undue  temptation  to  carry  up  cases  which  otherwise  would 
have  rested  in  the  first  Court.  With  submission,  the  tendency  is  in  the  oppo- 
site direction.  There  is  not  an  agent  in  the  profession,  either  metropolitan  or 
proyindal,  but  who  can  bear  testimony  that  a  multitude  of  judgments  of  local 
judges  are  advocated  when  there  exists  no  hope  of  an  alteration,  but  where 
the  certainty  of  two,  if  not  three  years^  delay,  and  the  prospect  of  enormous 
expense  in  supporting  the  judgment,  will  induce  a  compromise  at  a  very  great 
sacrifice.  Parties  are  in  tins  way  often  compelled  to  an  unsatisfactory  arbitra- 
tion of  l^;al  questions,  often  to  unprofessional  referees.  The  high  number  of 
appeals  is  thei^ore  no  index  of  the  unhealthy  working  of  inferior  judicatories ; 
but  may  in  fact  only  establish  the  unsuitableness  of  the  supervision  to  which 
they  are  subjected.  Neither  is  a  high  number  of  reversals  in  the  Supreme  Court 
any  criterion  of  the  unsatisfactory  state  of  local  courts.  It  has  been  hinted  that 
there  may  be  a  tendency  in  a  court  of  review  to  encourage  appeals ;  but  the  fact 
of  a  preponderance  of  reversals  may  be  better  accounted  for  By  the  fact,  that  it 
is  only  cases  of  nicety  or  doubt  which  are  carried  to  higher  courts,  leaving  the 
great  mass  of  mere  oonunon-day  causes  to  remain  on  uieir  primitive  decision. 
The  more  mature  investigation  cases  receive  from  new  minds  often  result  in  a 
decision  on  grounds  not  formerly  raised. 

But  an  eneditious  mode  of  appeal  would  prevent  cases  being  carried  up  for 
the  mere  aake  of  delay,  because  the  despatch  they  received  would  effectually 
f^eveat  unnecessary  recourse  to  such  expedient  by  making  it  too  dear.  On  the 
other  hand,  cases  of  difficulty  would  probably  receive  the  greater  amount  of 
attention  from  the  first  judge,  and  where  appealed  might  speedily  be  adjudged 
on  by  the  Appeal  Court ;  and  thus  consistency  and  uniformity  of  law  would 
be  secured  throughout  the  kingdom.  It  is  to  be  feared  that  at  present,  even  in 
questions  of  much  importance  in  rural  affairs,  what  is  held  aa  law  and  practice 
in  one  oonnty  is  the  very  opposite  in  another,  perhaps  the  next  adjacent. 

There  is  a  striking  contrast  between  the  law  and  practice  of  England  and 
Scotland  as  to  tiie  right  of  appeal,  and  the  speed  of  decision.    In  the  former. 
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an  appeal  on  all  points  of  law  can  readily  be  had  from  the  Justioea,  both  in 
special  and  quarter  sessions,  and  from  County  Courts,  to  the  Supreme  Courts 
of  law.  It  is  not  unusual  to  find  the  judges  of  the  Supreme  Courts  in  full 
bench  delivering  lengthy  and  well-digested  opinions,  whe^er  a  toll  of  a  few 
pence  is  exigible  on  certain  articles,  or  whether  some  small  claim  falls  imder  the 
Statute  of  Limitations.  In  Scotland,  no  such  questions  can  erer  reach  the 
Supreme  Court  except  by  declarator,  and  thus  the  Law  of  Tolls  in  Scotland  is 
as  diyerse  as  there  are  counties  or  districts ;  and,  indeed,  the  *^  Law  of  the 
Road^^  in  some^ counties  varies  periodically  with  the  occupants  of  the  bendi  for 
the  time  being. — ^I  am,  etc., 

A  County  Coubt  Judge. 


MARRIAGE  WITH  A  DECEASED  WIFE'S  SISTER. 

Sir, — I  am  induced  to  address  you  on  this  subject,  by  the  letter  in  your  publi- 
cation for  this  month,  from  ^^  One  who  is  interested.^' 

I  regret  that  I  cannot  furnish  your  correspondent  with  what  he  is  in  search 
of ;  but  there  are  some  reflections  which  have  occurred  to  me  on  this  SQbiect,  a 
statement  of  which  may  not  be  uninteresting  to  any  one  who  is  interested. 

Looking  to  the  terms  of  the  Confession  of  Faith,  which  is  ratified  by  Act  of 
Parliament,  and  which  declares,  that  ^^  the  man  may  not  marry  any  of  hia  wife's 
kindred  nearer  in  blood  than  he  may  of  his  own,  nor  the  woman  any  of  her 
husband's  kindred  nearer  in  blood  than  of  her  own ; "  looking  also  to  the  dif- 
ferent opinions  entertained  by  many  whose  opinions  are  entitled  to  the  greatest 
respect,  and  to  the  position  taken  by  the  Court  in  the  recent  noted  case  of 
Fenton  v.  Limnaston^  I  do  not  propose  to  enter  into  a  discussion  as  to  what  is 
the  law  of  Scotland  on  this  vexed  question,  but  rather  to  throw  out  some  faints 
as  to  the  true  construction  of  the  Mosaic  law,  that  law  upon  which  the  law  of 
Scotland  as  to  the  forbidden  degree  is  admittedly  founded. 

Now,  I  am  disposed  to  maintain,  that  the  clause  in  the  18th  chapter  of 
Leviticus  was  not  intended  to  operate  either  as  a  prohibition  against  manriage 
witli  a  deceased  wife's  sister,  or  against  bigamy,  or  polygamy ;  and  this,  I  thiicJ:, 
mi^  be  proved  from  other  parts  of  Scripture. 

Let  us  first  inquire  whether  a  plurality  of  wives  was  prohibited  under  the 
Mosaic  law : — ^Aad  as  showing  that  it  was  not,  I  would  refer  to  the  book  of 
Dcmteronomy,  chap,  xxi.,  v.  15  et  seq. ;  from  which  passage  it  is  evident  that, 
under  the  Mosaic  dispensation,  it  was  ^uite  permissible  to  have  **  two  wives." 
By  turning  to  the  passage  referred  to,  it  wiQ  be  noticed,  that  no  qaestion  is 
nused  as  to  which  of  the  two  wives  was  the  first  married.    The  mower  of  the 
firstborn  son  might  not  have  been  the  first  married  wife,  nor  the  mother  of  the 
firstborn  child ;  but,  notwithstanding,  her  son  was  to  have  the  position  and 
the  rights  of  the  legitimate  firstborn  son.    I  would  also  refer  to  the  practice 
amon^  those  who  uved  under  the  Mosaic  dispensation ;  and  perhaps  it  may  be 
sufficient  to  refer  specially  to  the  case  of  the  prophet  David — the  divinely-elected 
founder  of  the  Hebrew  dynasty.   Even  his  mama^  witii  Bathsheba  most  be  con- 
sidered legitimate  in  a  legal  sense,  because  from  it  descended  not  only  the  royal 
house  of  Judah,  but  also  the  Mesmah  (see  Matthew,  chap,  i.),  who  is  nniformly 
regarded  by  the  prophets  as  the  pure,  lineal,  and  legitimate  descendant  of  the 
second  Kinff  of  larad.     It  may  also  be  noticed,  incidentally,  that  in  the  prophet 
Nathan's  rebuke  to  David,  recorded  in  the  12th  chapter  of  2d  Samuel,  the  Lord 
is  said,  v.  8,  to  have  given  David  ''  wives." 

Such  may  be  sufilcient  to  show  that  a  plurality  of  wives  was  not  prohibited 
by  the  Mosaic  law. 

Let  us  now  inquire,  whether  marriage  with  a  deceased  wife's  sister  is  pro- 
hibited by  the  text  in  Leviticus  before  referred  to. 

I  will  take  it  for  granted,  as  mentioned  by  Professor  More  in  his  Notes  on 
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Stair  (note  B,  y.  Forbidden  Degrees),  that  it  is  an  acknowledged  role  of  construc- 
tion that  a  prohibition  against  a  cotain  degree  of  consangoinity  or  affinity  ap- 
plies equally  to  either  sex,  and  that  all  authorities  legal  and  philological  are  agreed 
in  this.  On  this  rule  of  construction,  iut^rmaniage  between  a  man  and  his  de- 
ceased wife^s  sister  is  precisely  similar  to  intermarriage  between  a  woman  and 
her  deceased  husband's  brother ;  and  if  the  one  be  prohibited  so  would  be  the 
other.  Now,  that  the  latter  mode  of  intermarriage  was  not  intended  to  be  pro- 
hibited by  the  Levitical  canon  is,  I  think,  a  necessary  inference  from  other  parts 
of  Scripture.  Indeed,  in  certain  circumstances,  viz.,  where  a  woman  had  no 
children  by  her  first  marriage,  she  was  not  only  allowed,  hiii  positively  enjoined 
by  the  Mosaic  law,  to  intermarry  with  her  brother-in-law.  See  Deuteronoiny, 
chap,  zxy.,  y.  5  et  «e^.,  and  Genesis,  chap,  xxxviii.,  y.  8,  9,  10. 

On  the  rule  of  construction  just  refenred  to,  it  necessarily  appears  that  the 
18th  yerse  of  the  18th  chapter  of  Leyiticus  was  not  intended  to  prohibit  inter- 
marriaffe  with  a  deceased  wife's  sister.  4 

If  it  he  asked,  what  then  does  that  yerse  mean,  and  what  does  it  prohibit  ?  I 
would  answer — what  it  literally  expresses,  yiz.,  that,  in  a  state  and  society  where 
a  plurality  of  wiyes  was  allowed,  a  man  should  not  haye  two  sisters  for  wiyes  at 
one  and  the  same  time.  And  if  we  look  at  the  expressions  used  in  that  yerse, 
and  consider  the  domestic  jealousies  and  yezations  m  the  family  of  the  patriarch 
Jacob,  arising  out  of  his  haying  had  two  sisters  for  wiyes  at  ^e  same  time,  we 
at  once  see  theyalue  and  the  force  of  that  prohibition,  as  so  understood. 

These  are  the  yiews  I  take  of  the  Mosaic  law  on  this  question ;  and  if  we  are 
told  that  the  Mosaic  law  is  not  applicable  to  the  present  state  of  the  world  or 
of  society,  let  it  be  remembered  that  it  is  upon  the  Mosaic  law  that  the  pro- 
hibiiion  is  founded  which  is  supposed  to  brmg  marriage  with  a  sister-in-law 
within  the  category  of  the  forbidden  degrees.  If  the  foundation  of  this  pro- 
hibition is  inapplicable^  what  becomes  of  the  prohibition  ? 

J  haye  often  been  astomshed,  that  those  who  haye  entered  into  a  discussion 
as  to  what  ought  to  be  the  law  on  this  subject  haye  not  drawn  a  distinction 
between  the  cases  where  there  are  no  children,  and  where  there  are  children  of 
the  first  marriage.  Where  there  are  no  children,  the  bond  of  union  that  sub- 
osted  between  the  surviying  husband  and  the  relatiyes  of  the  lady  is  dissolyed 
by  death,  and  there  is,  morally  speaking,  no  more  relationship  between  the  parties 
than  there  was  originally ;  and  I  can  see  no  reason  why,  in  such  a  case,  inter- 
marriage should  be  prohibited. 

Where  there  are  diUdren,  however,  the  case  appears  to  me  to  be  different.  I 
certainly  cannot  point  to  any  passage  of  Scripture  clearly  prohibiting  inter- 
marriage with  a  deceased  spouse^s  brother  or  sister  in  such  a  case.  Leyiticusj 
chap,  xviii.,  y.  16,  and  chap,  xx.,  y.  21,  may  be  held  to  apply ;  but  probably 
these  paasaRes  apply  literally  to  a  brother^s  wife  and  not  to  a  brother^s  widow. 

Yet  I  must  say  that  my  own  yiews  and  feelings  are  with  those  who  maintain 
that  the  relationship  subsisting  between  uncle  or  aunt,  on  the  one  hand,  and 
nephews  and  nieces,  on  the  oth^,  ought  not  to  be  changed ;  and  that  one  haying 
the  blood  relationship  of  unde  or  aunt  ought  not  to  be  brought  into  the  position 
of  parent  by  marriage.  A  man  may  not  marry  his  aunt,  and  does  it  accord 
with  our  better  f eehngs  that  the  man^s  father  may  marry  that  aunt  ? 

These  reflections  may  serye  as  hints  for  the  further  elucidation  of  this  vexata 
qiuBstio. — ^X  jun^  &c.,  Ita  bst. 

Educbuboh,  2lBt  February  1860. 
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FIRST  DIVISION. 

Earl  of  Wemtss  t;.  Graham. 

BiH  of  Exchange — rReference  to  Oath — Turpis  Causa. 

In  a  M.P.  brought  for  the  drstributiou  of  some  fands  beloDging  to 
the  late  Mr  Oraham,  James  Mackinlay  claimed  on  a  bill  for  L.900, 
bearing  to  be  granted  bj  the  deceased.  The  question  of  value  having  ^ 
been  referred  to  his  oath  by  the  other  claimants,  he  deponed  that  he  had 
married  a  daughter  of  the  deceased ;  that  he  had  divorced  her  for 
adulteiy ;  and  that,  on  a  promise  from  his  father-in-law  that  he  would 
give  him  L.3000,  he  consented  to  take  her  back  to  live  with  him,  and 
did  take  her  back.  Some  years  after,  the  bill  in  question  was  granted, 
and  was  intended,  he  said,  to  be  in  fulfilment  of  the  aforesaid  promise, 
and  to  reimburse  him  for  the  expense  he  had  been  put  to  in  obtaining 
the  divorce.  The  Court  held  the  oath  negative  of  the  reference,  be- 
cause (1.)  supposing  there  had  been  an  agreement  to  pay  the  L.SOOO,  or 
the  expense  of  the  divorce  suit,  it  was  extrinsic ;  (2.)  it  was  turpis  ccmsa. 

Wilson  v,  Bartholomew  and  Co. 

Suspension — Competency — Decree  ad  factum  prcestandunu 

This  was  a  suspension  of  a  charge  on  an  extract  interim  decree,  re- 
quirmg  the  complainer  to  pump  out  the  water  in  a  coal-pit  at  Dalmar- 
nock,  so  as  to  keep  it  down  to  a  certain  level.  The  competency  of  the 
suspension  was  objected  to,  inasmuch  as  it  did  not  &11  within  sec.  24  of 
16  and  17  Vict,  cap.  80.  The  Lord  Ordinary  thought  that  the  com- 
plainer had  mistaken  his  remedy.  He  should  have  brought  a  note  of 
suspension  with  a  statement  of  facts  and  pleas  in  law,  so  as  to  enable 
the  Lord  Ordinary  on  the  Bills  to  judge  whether  the  note  should  be 
passed  or  not  Instead  of  that,  he  had  presented  a  mere  formal  note 
without  reasons,  to  be  passed,  of  course,  under  1  and  2  Vict.,  cap.  86* 
He  therefore  dismissed  the  process,  and  the  Court  adhered. 

Mackintosh  v.  Fraser. — Jan.  20. 

Jury  Trial — Wrongous  Detention  in  Lunatic  Asylum — Powers  ofCounseL 

This  was  an  action  of  damages  for  the  wrongful  apprehension  and  deten- 
tion of  the  pursuer  in  a  lunatic  asylum.  The  jury  found  for  the  defenders, 
because  in  their  opinion  the  pursuer  was  insane  at  the  time  referred  to, 
and  had  been  properly  confined.  A  new  trial  was  now  moved  for  on 
the  ground,  (1.)  that  the  verdict  was  contrary  to  evidence,  the  eccen- 
tricities deponed  to  being  traceable  to  drink  only ;  and  (2.)  by  reason  of 
certain  matters  disclosed  in  an  affidavit.  The  pursuer  deponed  that  he 
specially  instructed  the  Solicitor-General,  who  was  leading  counael  for 
him  at  the  trial,  to  examine  him  as  a  witness,  and  that  he  insisted  upon 
this  as  absolutely  essential  in  support  of  his  case ;  there  were  many  cir- 
cumstances, in  regard  to  which  he  alone  could  give  an  explanation  to 
the  jury,  and  he  remained  under  the  impression  and  belief,  down  to  the 


THE  COURT  OP  SESSION.  145 

dose  of  the  case,  that  he  was  to  be  examined  as  a  witness ;  he  was  in 
attendance  for  the  purpose,  and,  accordingly,  was  desired  to  remain  out 
of  Coart,  and  he  did  remain  out  of  Court  during  the  whole  time  when 
the  evidence  on  his  behalf  was  being  led  ;  when  his  case  was  about  to  be 
closed,  he  was  engaged  in  looking  over  certain  memoranda  which  he  had 
for  the  purpose  of  assisting  his  memory  in  giving  evidence,  and  came 
into  Court  in  order  to  be  examined ;  but  when  he  arrived,  he  found,  to 
his  astonishment,  that  the  Solicitor-General  had  declared  the  pursuer's 
case  closed,  and  the  Solicitor-General  informed  him  that  he  had  resolved 
not  to  examine  him.  This  was  contrary  to  the  foresaid  special  instructions 
given  to  the  Solicitor-General,  and  contrary  to  the  understanding  upon 
which  he  was  authorized  to  act  as  counsel  for  the  deponent.  After  the 
defenders  closed  their  evidence  without  examining  the  deponent,  he  de- 
termined to  make  another  attempt  to  put  his  evidence  before  the  jury ; 
and,  accordingly,  at  the  close  of  the  judge's  charge,  he  rose  to  state  to 
the  judge  the  manner  in  which  he  had  been  treated  by  the  exclusion  of 
bis  evidence,  as  above  set  forth,  and  to  request  the  judge  then  to  have 
him  examined  as  a  witness.  But  before  he  made  his  statement,  he  was 
interrupted  by  the  presiding  judge,  and  he  was  not  allowed  to  make  the 
statement  and  request  which  he  intended  to  do.  It  was  argued  on  the 
anthority  of  the  English  case  of  Swinfen  v.  Sunnfen  (31  L.  T.  Eep.  and 
18  Scott),  that  a  counsel  had  bo  power  to  violate  the  special  instructions 
on  which  he  was  employed.  The  Court  was  clear  that  the  first  ground 
on  which  the  motion  was  rested  was  unfounded,  because  no  other  ver- 
dict could  have  been  returned.  On  the  second,  the  case  was  distinguish- 
able from  Swinfen's,  where  the  counsel  did  not  err  in  conducting  the 
case,  but  went  out  of  their  province  to  put  an  end  to  it  by  compromise. 
Here  the  alleged  error  was  in  the  conduct  of  the  cause.  The  pursuer 
was  represented  by  other  counsel,  and  he  had  an  ample  opportunity  of 
addressing  the  Court  on  the  subject  before  the  whole  case  had  been  left 
to  the  jury.     Motion  therefore  refused. 

P«^,  Erskine  Wemtss. — Jan.  24. 

Process — Petitions — Falling  Asleep, 

The  Lord  President  in  this  case  intimated  that,  afler  consultation  with 
the  other  judges,  the  Court  was  of  opinion  that  a  petition  in  dependence 
before  the  Junior  Lord  Ordinary  does  not  fall  asleep. 

Clydesdale  Bai^  v.  The  Lord  Advocate. — Jan.  27. 

Banking  Company — License — Statute — Construction, 

The  Act  8  and  9  Vict.,  cap.  38,  provides  that  thereafler  every  bank  shall 
take  out  a  separate  and  distinct  license  for  every  town  and  place  in  which 
they  do  business,  the  rights  of  the  existing  branches  of  banks  then  in 
operation  being  saved.  The  question  in  this  case  was,  whether  the 
Clydesdale  Bank  was,  afler  its  union  with  the  Edinburgh  and  Glasgow 
Bsink,  entitled  to  issue  notes  at  the  places  where  the  latter  bank  carried 
on  business  without  taking  out  new  licenses, — in  other  words,  whether 
the  licenses  of  the  Edinburgh  and  Glasgow  Bank  to  issue  notes  were  by 
the  anion  transferred  to  the  Clydesdale.  Lord  Ordinary  Ardmillan  held 
that  they  were  not  transferred,  and  the  Court  adhered. 
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Lutdsat  V,  London  and  N.-W.  Railway. — Jan.  27. 

Arrestment  jur,  Jund,  causa — Juriadicthn. 

This  is  an  action  of  declarator,  that  the  defenders  are  bound  to  con- 
vey the  pursuer's  fruit,  etc.»  from  Liyerpool  on  the  usual  terms  as  com- 
mon carriers,  and  of  damages  for  their  refusal  to  do  so.  Jurisdiction 
was  founded  by  lodging  arrestments  in  the  hands  of  the  Caledonian 
Railway,  which,  it  appeared  from  a  proof,  had  attached  (1)  stock  of  the 
company  standing  in  the  names  of  Messrs  Creed  and  Glyn,  two  of  the 
directors  of  the  London  and  North- Western,  for  behoof  of  the  company ; 
(2)  railway  carriages  and  trucks ;  (3)  balance  of  profits  due  from  the  clear- 
ing house.  The  question  was,  whether  attachment  of  these  subjects  founded 
jurisdiction.  The  Court  held  it  did.  The  Lord  President  remarked — 
The  defenders'  argument  is,  that  the  stock  of  the  Caledonian  Railway  Com- 

Eany  was  not  in  a  position  that  it  could  be  arrested,  as  the  property  of  the 
london  and  North- Western  Railway  Company,  because  no  railway  com- 
pany could  hold  Caledonian  Railway  stock ;  and  the  stock  alleged  to  belong 
to  the  defenders  actually  stood  in  the  name  of  Messrs  Creed  and  Glyn, 
the  secretary  and  treasurer  of  the  London  and  North- Western  Company. 
In  the  books  of  the  two  railway  companies  there  was  no  trace  of  the 
possession  of  this  stock  by  Creed  and  Glyn,  nor  do  Creed  and  Glyn 
themselves  keep  any  accounts  in  regard  to  it.  The  name  in  the  books 
of  the  Caledonian  Railway  Company  is  that  of  the  defenders ;  and  from 
the  books  and  parole  evidence,  it  clearly  appeared  that,  to  obviate  a 
difficulty.  Creed  and  Glyn  held  this  stock  for  the  defenders  as  a  hand^ 
and  as  nothing  ebe  than  a  hand.  Creed  and  Glyn  were  entirely  under 
the  orders  of  the  defenders  in  reference  to  the  management  of  this  stock ; 
and,  on  this  view  of  the  facts,  he  was  of  opinion  that  there  was  in  the 
defenders  a  substantial  interest  in  this  stock,  which  was  attachable  by 
arrestment.  As  to  the  last  matter,  of  the  balances  of  joint  traffic,  it  is 
denied  that  they  had  any  existence,  and  that  in  regard  to  them  it  is  not 
yet  determined  in  whose  favour  the  balance  is.  If  that  is  so,  then  the 
defenders  have  a  substantial  interest  in  this  uncertain  balance,  which  ia 
arrestable.  That  arrestment  of  a  substantial  interest  was  sufficient  to  found 
jurisdiction,  had  been  held  in  the  case  of  Douglas,  18th  June  1831.  He 
quite  well  recollected  that  case,  and  the  report  was  erroneous,  because  it 
led  to  the  inference,  that  the  Court  recognised  the  value  of  the  thing 
arrested  as  the  measure  of  the  decree.  The  Court  did  not  do  that,  and 
no  Scotch  lawyer  would  do  so»  When  the  jurisdiction  is  once  estab- 
lished, and  the  party  has  appeared,  the  thing  arrested  may  go  away,  and 
its  value  is  immaterial.  As  to  the  carriages,  the  facts  are  very  obscure ; 
and  he  did  not  think  it  necessary  to  give  any  opinion  as  to  whether  the 
nexus  had  been  laid  on  them  or  not.  Lord  Ivory  concurred  at  length. 
If  it  were  to  be  sustained  that  the  standing  of  the  shares  in  the  name  of 
Creed  and  Glyn  were  to  defeat  the  arrestments,  then  all  that  any  man  in 
Scotland  would  have  to  do,  if  he  wished  to  defeat  the  diligence  of  hia 
creditors,  would  be  to  name  a  trustee  on  the  other  side  of  the  border, 
and  then  all  his  Scotch  creditors  could  be  whistled  down  the  wind. 
On  the  subject  of  arrestment  in  order  to  found  jurisdiction,  many 
remarks  in  many  places  had  been  made  in  ignorance,  and  from  overiook- 
ing  the  distinction  between  process  in  presence  and  process  in  absence. 
If  a  party  whose  property  had  been  arrested  did  not  choose  to  appear,  and 
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deeree  was  obtained  against  him,  the  party  who  had  obtained  decree 
eoold  nmke  the  most  of  the  article  arrested ;  but  if  appearance  was  made, 
and  deeree  obtained,  it  was  good  to  the  last  shilling,  whatever  the  value 
of  the  article  arrested.  Lords  Curriehill  and  Deas  concurred ;  the  latter 
remarking,  that  if  a  substantial  interest  be  arrested,  it  did  not  signify 
though  nothing  were  eventually  recovered ;  that  he  did  not  say  what 
would  be  the  effect  of  the  defenders  disclaiming  all  interest  in  the  thing 
arrested,  but  the  defenders  here  had  not  disclaimed  all  interest  in  the 
matters  arrested. 

Faiklie's  Trustees  v.  Faiblie. — Jan.  81. 

Entail — Trust  for  Crediton — Construction. 

In  1828  the  late  Sir  William  Cuningham  Fairlie,  Bart.,  executed  a 
disposition  and  conveyance  in  trust  to  the  pursuer,  Mr  RothweU,  and  the 
now  deceased  Robert  Burnett,  writer  to  the  signet.    This  deed  proceeded 
on  the  following  narrative : — ^In  the  introductory  or  inductive  clause  of 
the  trust-disposition.  Sir  William  declares,  "  I  am  desirous  to  do  every- 
thing in  my  power  for  the  interest  of  my  creditors,  and  the  liquidation  of 
the  claims  against  me."    He  therefore  (1.)  dispones  generally  to  the 
trustees  ^  aU  and  sundry  lands  and  heritages,  teinds,  rights  of  patronage, 
lands  that  may  descend  to  me  under  entail,  under  the  restrictions  and 
conditions  thereof,  so  far  as  incumbent  on  me,"  empowering  his  trustees 
''generally  to  do  everything  thereanent  which  I  could  have  done  before 
granting  hereof."    He  provided  that  his  trustees  should  be  as  unfettered  in 
respect  to  the  entailed  property  disponed  to  them  as  he  was  himself.     He 
then  specially  dispones  the  lands  and  barony  of  Fairlie,  with  '*  all  right, 
title,  or  interest  I  have  to  or  in  the  same ;"  the  only  qualification  or  re- 
striction being  "  that  the  right  of  my  said  trustees  shall  be  and  is  hereby 
restricted  to  my  own  right  and  interest  in  the  lands  and  others  above 
disponed,  my  trustees  being  hereby  obliged  to  comply  with  the  whole 
conditions  and  stipulations  contained  in  the  investitures  thereof,  in  so  far 
as  incumbent  on  me."    The  truster  further  provided  as  follows : — *'  It  is 
hereby  further  provided  and  declared,  that  the  whole  debts  and  sums  of 
money,  principal,  and  annualrents,  due  by  me  at  and  preceding  the  date 
hereof,  and  penalties  to  the  extent  of  the  expenses  already  incurred,  are 
and  shall  be  real  burdens  upon  the  subjects  hereby  conveyed,  and  shall 
be  preferable  to  any  future  debts  to  be  contracted  and  deeds  to  be  granted 
by  me  and  my  heirs."    (2.)  Power  was  conferred  upon  the  trustees,  upon 
attaining  the  granter's  consent,  to  sell  the  granter's  liferent  or  other 
interest,  real  or  personal,  in  the  said  lands,  and  also  to  borrow  money  upon 
heritable  security ;  to  superintend  and  manage  the  lands  and  coal  situated 
therein,  and  the  estate  vested  in  them,  in  such  way  as  should  appear  to 
them  moat  advantageous;  and  to  grant  leases.    Sir  William  died  in 
1837.     In  1856  Sir  C.  G.  Fairlie,  the  heir  then  in  possession,  raised  an 
action  of  declarator  under  the  Entail  Amendment  Act,  in  which  he  ob* 
tained  a  decree  to  the  effect  that  he  held  the  lands  in  fee  simple,  in 
respect  that  one  of  the  prohibitions  in  the  entail  against  disponing  the 
lands  was  not  fenced  by  a  proper  irritant  clause.    The  trustees  under 
the  deed  of  1823  now  raised  a  process  of  maills  and  duties,  in  which  they 
maintained  that  the  trust-deed  conveyed  tlie  truster's  right  to  challenge 
the  entail,  and  entail  having  been  found  to  be  ineffectual,  they  were 
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entitled  to  enter  into  possession.  The  Lord  Ordinary  (Benholme)  pro- 
nounced this  interlocutor: — "  12th  November  1858. — ^The  Lord  Ordinary 
having  heard  parties'  procurators,  and  made  avizandum,  finds  that  the 
deceased  Sir  William  Cuningham  Fairlie  held  the  estate  of  Fairlie  hj 
virtue  of  an  entail,  which  contained  a  valid  prohibition  against  contract- 
ing debt,  duly  fenced  by  irritant  and  resolutive  clauses :  Finds  that,  in 
1823  and  1824  respectively,  the  said  Sir  William  Fairlie  executed  the 
trust-deed  and  supplementary  trust-deed  libelled  on,  in  favour  of  certain 
trustees  for  behoof  of  his  creditors,  which  form  the  title  of  the  pursuers 
of  this  action  :  Finds  that  these  deeds,  in  so  far  as  regards  the  entailed 
estate,  were  limited  and  restricted  by  the  fetters  of  the  entail,  and  were 
calculated  to  convey,  and  did  convey,  such  right  only  to  the  trustees  for 
behoof  of  his  creditors  as  Sir  William  was  entitled  to  convey  under  the 
provisions  of  the  entail :  Finds  that  these  deeds  would  have  fallen  under 
the  restrictions  of  the  entail,  as  constituting  contractions  of  debt,  had 
they  been  framed  so  as  to  subsist  after  the  death  of  Sir  William,  or  to 
attach  more  than  his  liferent  interest  in  the  entailed  estate ;  but  finds, 
separaiim^  that  they  were  not  so  framed,  but  that,  in  so  far  as  the  en- 
tailed estate  was  concerned,  they  fell,  and  became  inefiectual  at  his 
death  :  Therefore  finds  that  the  pursuers  have  no  good  title  to  pursue  the 
present  action ;  assoilzies  the  defender  from  the  whole  conclusions  of 
the  action,  and  decerns  ;  finds  the  pursuers  liable  in  expenses ;  aUovrs 
an  account  thereof  to  be  gii^n  in,  and,  when  lodged,  remits  the  same  to 
the  auditor  to  tax  and  report."  The  Court,  on  a  reclaiming  note,  ad- 
hered ;  holding  that  what  was  conveyed,  was  simply  the  interest  which 
the  truster  had  in  the  lands  subject  to  the  conditions  of  the  entaiL  It 
therefore  terminated  with  his  life. 

Dawson  v.  Dawson. — Feb.  8. 

Suit  Abroad — Interdict, 

An  action  was  raised  by  an  Englishman  in  the  Court  of  Ghanceiy 
against  Dawson's  Trustees  (three  of  whom  lived  in, Scotland  and  one 
in  England),  to  obtain  relief  against  a  series  of  frauds  perpetrated  bj 
Dawson  in  the  affairs  of  the  Carron  Company,  of  which  plaintiff  vras  a 
shareholder.  The  trustees  brought  a  mulUplepoinding  in  which  the 
plaintiff  in  the  English  suit  claimed;  and  he  also  raised  a  reduction. 
The  Court  refused,  hoc  statu^  a  motion  to  interdict  him  from  carrying  on 
the  proceedings  at  his  instance  in  the  Court  of  Chancery. 

Mitchell,  Cadell,  and  Co.  v,  W.  and  J.  Millar. — Feb.  10. 

Principal  and  Agent — Foreign  Principal — LicUnlity  of  AgenL 

On  22d  February  1854  the  defenders,  merchants  in  Leith,  on  behalf 
of  Cordes  and  Gronemeyer  of  Hamburg,  sold  to  the  pursuers  a  cargo  of 
bones,  to  be  shipped  from  Denmark  in  March  or  April.  The  defenders 
had  the  authority  of  Cordes  and  Gronemeyer,  and  atfthe  time  of  the 
transaction,  the  pursuers  were  made  aware  that  they  acted  in  behalf  of 
that  house.  The  question  was,  whether,  there  being  a  breach  of  the 
contract,  the  defenders  were  personally  liable  in  damages.  Held  by  the 
whole  Court  {diss.  Lords  Deas  and  Neaves),  that  as  to  the  liabili^  of 
an  agent  in  such  circumstances,  there  was  no  rule  of  law  in  the  matter. 
The  question  was  simply,  Whose  faith  was  followed — the  agents'  or  ihe 
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principals'  ?  and  Uiat  was  a  question  for  the  jury.  Where  the  principal 
was  a  foreigner,  there  might  be  a  presumption  in  favour  of  the  liabiUtj 
of  the  agent  of  a  stronger  kind  than  when  he  is  not ;  but  it  was  a  pre- 
snmpdoo  of  fact,  not  of  law,  liable  to  be  rebutted  by  other  evidence  in 
the  case.  Treating  this  case  as  a  jury  question,  the  Court  decided  that 
the  agents  were  not  liable. 

Davidson  v.  Davidson. — Feb.  11. 

Divorce  —Evidence —  Virgo  Intacta. 

In  a  suit  for  divorce  at  the  instance  of  the  wife,  the  pursuer  proposed 
to  examine  Professor  Simpson,  in  order  to  prove  that  one  of  the  females 
with  whom  he  was  alleged  to  have  committed  adultery  was  vir^o  intacta. 
Evidence  held  to  be  incompetent,  chiefly  on  the  ground  that  the  Court 
had  no  power  to  compel  the  woman  to  submit  herself  to  the  inspec- 
tion of  another  medical  man,  so  as  to  enable  the  pursuer  to  meet  the  evi- 
dence tendered. 


SECOND  DIVISION. 

Gbeio  et  al.  v.  M'Calluh. — Jan.  25. 

Contract —  Obligation. 

This  was  an  advocation  from  the  Sheriff  Court  of  Bute.    The  pursuers, 
in  August  1856,  contracted  for  the  mason- work  of  three  houses  for  the 
defender.     The  specification   contained  the  following  clause: — '^The 
whole  work,  or  as  much  thereof  as  may  be  required  this  season,  to  be 
completed  within  three  months  of  the  date  of  commencement,  and  to  be 
finbhed  to  the  entire  satisfaction  of  the  proprietor."     The  houses  were 
begun  in  September,  but  not  completed  till  June  1857.    The  pursuers 
claimed  payment  of  their  account ;  and  the  defender  set  up  a  counter 
claim  in  compensation  for  loss  arising  through  the  pursuer's  failure  to 
perform  the  work  within  the  stipulated  period.    The  Sheriff-substitute^ 
with  whom  the  Sheriff  concurred,  had  held,  that  as  there  was  no  aver- 
ment on  record  of  distinct  and  formal  requisition  made  by  the  pursuers 
on  the  defender  to  complete  the  work  within  the  period,  there  was  no 
ground  stated  relevant  to  infer  liability  for  the  damages  claimed.     The 
Court  (Lord  Benholme  dissenting)  altered  the  interlocutor  complained 
of,  in  so  far  as  they  found  the  averment  of  breach  of  contract  not  rele- 
vant, and  allowed  a  proof  as  to  the  counter  claim.     They  held  that  if 
the  contractors  were  made  aware  of  the  wish  of  Mr  M^Callum  to  have 
the  work  completed  within  the  period,  there  was  an  unqualified  obliga- 
tion on  them  to  do  so. 

Western  Bank  Liquidatobs  v.  Douglas  et  al, — Jan.  27. 

Summons — Dilatory  Defence. 

The  following  is  the  substance  of  the  judgment  of  the  Court,  delivered 
by  the  Lord  Justice-Clerk,  on  the  plea  "  that  all  parties  interested  had 
not  been  called."  His  Lordship  said  : — The  parties  who  the  defenders 
say  ought  to  have  been  conjoined  with  them  as  defenders  in  this  action 
are  eight  persons,  who  are  said  to  have  held  subordinate  offices,  during 
the  various  portions  of  the  ten  years  in  question,  at  the  head-office  of  the 
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bank  in  Glasgow ;  thirtj-six  penona  who,  in  the  coarse  of  the  period, 
acted  as  agents  of  the  bank  at  their  local  branches ;  thirteen  persona 
who,  daring  some  part  of  the  time,  were  members  of  a  local  board  at 
Edinburgh  ;  and  six  persons  who,  in  like  manner,  were  members  of  a 
local  board  at  Dundee.  Bat  this  contention  was  so  extrayagant  and  un- 
tenable, that  it  was  practicallj  abandoned  in  the  discussion  before  us, 
and  the  plea  was  reduced  to  a  demand  that  a  certain  Mr  James  Simpson 
Fleming  should  be  called  as  a  defender.  In  so  fiur  as  concerns  Mr 
Fleming's  character  and  actings  as  law  officer  (which  was  explained  at 
the  hearing  as  meaning  nothing  more  than  law-agent  and  solicitor  of  the 
bank),  and  as  assistant  manager,  his  case  does  not  differ  from  those  of 
all  the  other  subordinate  officers  of  the  bank,  whether  at  the  head-office 
or  branches.  But  the  allegation  that  he  was  manager  of  the  bank,  from 
15th  October  till  the  stoppage  of  the  bank  on  the  9th  of  November  1857, 
a  period  of  three  weeks,  is  that  on  which  the  defenders  placed  their  chief 
reliance,  at  least  in  the  latter  stages  of  the  discussion.  Afler  referring  to 
the  grounds  of  action,  his  Lordship  proceeded : — The  Court  are  of 
opinion  that  this  is  in  both  its  branches  an  action  to  enforce  an  obligation 
of  reparation,  arising  ex  deUctOy  and  not  an  action  on  contract ;  and  that 
the  defenders  are  in  the  position  not  of  correi  debendi^  but  of  joint  delin- 
quents. In  actions  of  reparation,  founded  upon  delict  or  quasi  delict, 
we  hold  it  to  be  a  settled  principle  in  the  law  of  Scotiand,  that  the  de* 
fenders  are  all  conjointiy  and  severallj  liable  for  the  delict  or  quasi  delict 
in  which  thej  have  been  all  concerned,  and  that  it  is  in  the  option  of  the 
pursuer  to  cfdl  all  who  are  so  implicated,  or  any  one  or  more  of  them. 

Pe«.,  Walker. — F^.  8. 

Poor*8'Roll — Qualification, 
This  was  an  application,  by  a  labourer  earning  15s.  a- week,  for  the 
benefit  of  the  poor's-roll,  which  the  Court  refused.  The  Lord  Justice- 
Clerk  said — ^The  poor's-roll  is  not  intended  for  parties  who  are  only  in 
the  lower  ranks,  but  for  those  who,  in  consequence  of  their  poverty,  are 
not  able  to  afford  the  expense  of  litigation.  Now,  litigation  may  be  re- 
garded as  a  misfortune  or  as  a  luxury.  If  the  latter,  it  is  one  of  the  most 
expensive  luxuries,  and  it  is  a '  luxury  which  very  few  people  can  well 
afford  to  indulge  in.  If  every  one  who  could  not  in  that  sense  afford 
litigation  was  admitted  to  the  poor's-roll,  there  would  be  very  few  liti- 
gants off  the  roll.  Looking  at  the  present  application,  we  find  the  cir- 
cumstances of  the  applicant,  although  only  a  labouring  man,  unusually 
favourable  for  a  man  in  his  rank  of  life.  The  applicant  has  not  presented 
a  case  that  entitles  him  to  the  benefit  of  the  poor*s-roll. 

Fleming  v.  Simpson. — Feb.  3. 

Cautionary — Joint  and  SeveraL 

In  this  case  the  suspender  pleaded  that  he  was  free  from  liability  under 
a  bond  of  caution,  in  r^pect  that  he  had  agreed  to  become  cautioner 
only  on  condition  that  another  party  should  sign  along  with  him,  which 
condition  was  not  fulfilled,  the  signature  of  that  party  being  in  fact  a 
forgery.  Lord  Wood  (who  delivered  the  judgment  of  the  Court),  afler 
stating  the  facts  of  the  case,  held  that  the  cases  of  Paterson  v.  Bonar,  in 
March  1844,  and  the  Provincial  Assurance  Company,  28th  Janaaiy 
1858,  on  which  the  judgment  of  the  Lord  Ordinary  was  based,  must  no 
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doobi  be  taken  as  autboritiea ;  but  without  trenching  upon  the  principles 
there  laid  down,  a  different  result  could  be  arrived  at  here.  The  poei* 
tion  of  a  cautioner  in  a  suspension  was  different  from  that  of  the  obligants 
in  those  cases.  The  charger's  object  was  to  have  the  suspension  refused, 
with  or  without  caution.  Caution  was  offered  by  the  suspender,  and  if 
held  sufficient,  was  in  reality  forced  upon  the  charger ;  and  the  finding 
of  it  was  carried  through  without  his  interference.  It  was  said  that  the 
charger  might  object  to  the  sufficiency  of  cautioners.  This  was  true ; 
and  when  only  one  party  signed,  he  would  suffer  if  that  signature  was 
not  genuine ;  but  it  did  not  follow  that  if  one  signature  was  forged,  he 
was  to  lose  his  recourse  against  the  other  cautioners.  If  satisfied  with 
one  subscription,  he  might  rely  on  it  independently  of  the  others.  Any 
injury  to  the  cautioners  arose  not  through  the  &ult  of  the  charger,  but 
that  of  the  suspender ;  and  their  obligation  incurred  by  signing  the  bond 
remained  unshiELken. 

SUTHEBLAND  V.  MONTROSE  SeIPBUILDINO  Co.—Fa.  6. 

Contract — Evidence. 

The  defenders  contracted  with  the  pursuer  to  build  him  a  schooner, 
and  to  have  it  launched  in  January  1857.  The  price  was  paid  in  instal- 
ments during  the  progress  of  the  work ;  but  the  vessel  was  not  launched 
till  the  28th  March.  The  pursuer  now  brought  an  action  for  damages 
on  aecount  of  the  delay.  The  Sheriff  (reversing  the  judgment  of  the 
Shmff-snbstitQte)  held  that  the  defenders  had  failed  to  establish  (1)  that 
the  delay  was  sanctioned  by  the  pursuer ;  or  (2)  that  the  pursuer,  on 
acconnt  of  having  settled  the  payment  of  the  price,  was  Wred  from 
inasting  on  his  claim  for  damages.  Lord  Cowan  (with  whom  their 
liordshipft  concurred)  held  that  the  Sheriff  had  decided  rightly.  By  the 
law  of  Scotland  a  written  agreement  could  not  be  set  aside  in  essential 
points  by  parole  evidence.  Time  was  an  essential  element  of  this  con- 
tract. The  defenders  should  have  got  the  consent  of  the  pursuer  to  a 
prolongation  of  the  time  in  writing.  The  second  ground  of  defence 
raised  a  question  of  general  importance.  The  principle  contended  for 
by  the  defenders  was,  that  the  acceptance  of  the  vessel  when  launched 
bonred  the  pursuer  from  such  an  action.  The  peculiar  nature  of  the 
contract  ezduded  this  plea.  The  contract  was  for  a  special  vessel,  to  be 
paid  for  by  instalments,  which  was  a  diffisrent  case  from  that  of  an  ordi- 
naiy  sale  of  goods.  The  purchaser,  in  a  case  like  the  present,  was  en- 
titled to  have  the  subject  delivered  to  him,  and  to  get  damages  also. 

Henderson  v.  Cullen. — Feb.  8. 

Sw^senMn^^Exttacim 

This  was  a  suspension  of  a  charge  on  a  decree  for  payment  of  a  busi- 
ness account.  The  decree  was  pronounced  in  an  action,  the  summons  in 
which  concluded  that  Henderson  and  another  defender,  ''as  trustees 
foresaid,  and  as  individuals,  ought  and  should  be  decerned  and  ordained, 
conjunctly  and  ieveraUy^  or  severally,**  to  make  payment,  etc.  The  sus- 
pender pleaded  that  it  was  incompetent  to  pronounce  decree  against  both 
the  defmiders,  as  the  summons  was  executed,  called,  and  enrolled  against 
the  snspender  alone,  and  the  extract-decree  was  thus  disconform  to  the 
The  Lord  Justice-Clerk  had  no  doubt  as  to  the  question  of 
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form.  The  sammonB  was  against  two  trustees  under  a  deed  in  farour  of 
them  and  the  sarvivor  of  them.  The  trust  thus  subsisting  after  the 
death  of  one  of  the  trustees,  and  the  liability  remaining  with  the  survivor, 
there  could  be  no  difficulty  in  allowing  the  action  under  such  a  summons 
to  proceed  against  the  survivor.  The  summons  did  not  conclude  against 
the  trustees  2a  jointly  liable,  but  as  liable  conjunctly  and  severally.  The 
decemiture  against  the  defenders  arose  from  a  mere  clerical  blander,  the 
means  of  correcting  which  are  to  be  found  in  the  process,  the  summons 
having  been  executed  and  called  against  one  defender  only.  It  was  not 
only  in  the  power  of  the  extractor,  but  it  was  his  duty,  to  correct  this 
error,  and  he  had  done  so.  The  objection  of  informality,  therefore, 
could  not  stand. 

Crigbton  v.  Eobb. — Feb.  9. 

JuriadicUon — DomicUe. 

The  defender  was  sued  in  the  Sheriff  Court  of  Forfar  in  an  action  of 
filiation  by  a  woman  residing  in  the  county  of  Forfar.  The  child,  though 
bom  in  Dundee,  is  alleged  to  have  been  begotten  in  Manchester,  where 
the  defender  had  his  residence  at  the  date  of  the  action,  and  for  more 
than  a  year  previous  thereto,  although  he  is  alleged  to  have  been  bom  in 
Scotland.  The  defender  was  personally  cited  to  the  action  when  in 
Dundee,  he  having  been  there  for  a  few  hours  only.  Next  morning  he 
lefl  Dundee  and  returned  to  Manchester,  where  he  has  ever  since  resided. 
The  judgment  of  the  Court  on  the  question  of  jarisdiction  was  delivered 
by  the  Lord  Justice-Clerk: — ^We  must  take  the  facts  as  they  are 
averred  by  the  pursuer.  She  avers  that  the  defender  was  bom  in 
Scotland.  She  does  not  say  that  the  defender  is  at  present  domiciled  in 
Scotland,  nor  does  she  deny  that  he  is  at  present  domiciled  in  England. 
I  take  the  fact  to  be  that  the  defender  is  Scotch  by  birth,  and  English 
by  present  residence  and  domicile.  Further,  the  defender  has  been  per- 
sonally present  in  Dundee  for  two  days,  and  was  there  personally  cited. 
It  is  perfectly  clear  that  these  facts  do  not  create  a  jurisdiction  in  the 
Sheriff  of  Forfar,  and  I  give  no  opinion  on  any  point  but  that.  Two 
grounds  of  jurisdiction  are  founded  on  by  the  pursuer.  First,  she  sayB 
the  nativity  of  the  defender,  and  his  personal  presence  within  the  terri- 
tory of  the  judge,  are  sufficient  to  found  jurisdiction.  Whether  that  be 
so  or  not  I  give  no  opinion,  because  the  facts  do  not  raise  that  question. 
It  is  not  alleged,  much  less  is  it  proved,  that  the  defender  was  bom 
within  the  territory  of  the  judge.  Secondly,  it  is  said  there  is  juris- 
diction, because  an  obligation  ex  contractu  arises  in  the  county  of  Forfar. 
Now,  I  don't  think  that  this  is  an  obligation  arising  ex  contractu,  I  do 
not  say  it  arose  ex  deUetOy  but  it  does  not  arise  ex  contractUy  or  ex  quasi 
contractu.  And,  besides,  I  doubt  whether  there  ia  jurisdiction  ex  con^ 
tractu  in  a  Sheriff  to  do  anything  more  than  enforce  the  contract,  or  some 
obligation  arising  out  of  the  contract. 

Hepbubn  V,  Hepbubn. — Feb,  10. 

Succession — General  Conveyance. 

This  is  a  question  as  to  the  construction  of  the  trust-disposition  and. 
settlement  of  the  late  Mr  Hepburn  of  Rickarton.  Mr  Hepburn  p09-> 
sessed  the  estate  of  Rickarton  under  an  entail  alleged  to  be  defective 
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in  tome  of  its  danses.  The  parsuer,  Mrs  Hepburn,  as  tmstoe  imdeir  the 
seUlement,  and  as  tutrix  for  her  daughter,  the  onlj  child  of  the  marriage 
between  her  and  Mr  Hepburn,  claims  the  estate  as  having  been  compre- 
hended under  the  trust-disposition,  and  carried  thereby  awaj  from  the 
defender,  who  is  heir  under  the  entaiL  In  the  settlement,  which  was 
executed  in  1857,  and  subscribed  ^  at  Rickarton,"  the  granter  designs 
himself  as  "^  of  Rickarton ;"  and  after  disponing  a  small  proper^  described 
as  bounded  by  Bickarton,  he  adds  the  clause,  ''  as  also  all  other  lands 
and  heritable  estate  of  every  description  which  shall  b^ng  to  me  at  the 
time  of  my  death."  Mr  Hepburn  had  at  the  date  of  the  deed  only  one 
child,  a  dau^ter,  who,  he  knew,  would  not  succeed  as  heir  of  entail  to 
Bickarton  ;  but  he  contemplated  and  provided  for  the  event  of  the  birth 
of  other  children,  and  directed  the  divinon  c^  the  estate  conveyed  to  the 
trostees  among  these  children  equally,  "  exclusive  always  of  any  son  who 
may  succeed  as  heir  of  entail  of  the  estate  of  Bickarton."  llie  Court» 
wiUiout  disposing  of  the  question  of  the  validity  of  the  entail,  found  that 
the  settlement  was  not  intended  to  comprehend,  and  did  not  comprehend, 
the  estate  of  Bickarton.  Assuming  that  Mr  Hepburn  had  the  power  to 
dispose  of  the  estate,  the  general  words  of  conveyance  might  have  been 
sufficient  had  they  stood  alone  to  carry  the  estate;  but  such  general 
words  were  subject  to  limitation  if  an  intention  to  Hmit  them  could  be 
gathered  finom  the  context  of  the  deed.  The  intention  was  &irly  to  be 
arrived  at  from  the  due  consideration  of  the  language  of  the  deed.  Hie 
present  case,  therefore,  resolved  into  a  question  of  intention  ;  and  from 
the  circumstances  above  stated,  it  did  not  appear  to  have  been  Mr 
Hepburn's  intenUon  to  embrace  the  estate  of  Bickarton  in  the  general 
words  of  conveyance. 

M^Rae  v.  Pagan. — Feb.  15. 
Superior  and  Vassal — Charter — Belief— Teind  Duty, 

The  pursuer  claimed,  as  alleged  titular  of  the  teinds  of  certain  lands 
belonging  to  the  defenders,  a  right  to  draw  the  teinds  of  these  lands,  and 
aonght  a  judgment  declaratory  of  his  right  The  lands  in  question 
are  comprehended  in  two  feu  contracts,  engaged  in  by  Captain  Hender- 
Bon,  the  pursuer^s  predecessor  in  the  lands  of  Rademir,  in  the  one  case, 
"with  Robert  Mackie,  in  the  {Other  with  William  Mores. 

By  the  first  of  these,  which  is  dated  30th  November  1748,  Captain  Hen- 
derson conveys  to  Robert  Mackie  certain  subjects  to  be  held  of  him  in  feu 
for  a  feu-duty  of  100  merks.  Amongst  other  obligations.  Captain  Hen- 
derson binds  himself,  his  heirs,  and  successors,  to  free  and  relieve  the 
said  Bobert  Mackie  and  his  foresaids  from  payment  '^  of  all  cess,  feu, 
and  teind  duties,  minister's  and  schoolmaster's  stipend,  and  all  other  public 
burdens  whatsoever,  which  may  be  due  and  payable  furth  of  the  lands 
and  others  above  disponed,  in  all  time  coming."  In  an  afler  part  of  the 
deed,  the  stipulated  feu-duty  is  declared  to  stand  in  room  of  '^  all  other 
iMirdens,  exaction,  demand,  petition,  or  secular  service  whatsoever  that 
may  be  any  way  asked  or  required  furth  of  the  said  lands,  by  whatsoever 
person  or  persons,  in  time  coming."  By  the  second  of  the  feu  contractef, 
Captain  Henderson  conveys  to  William  Mores  certain  other  subjects,  to 
iM  held  by  him  in  fen  for  payment  of  a  feu-duty  of  400  merks ;  and 
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these  subjects  ^*  the  said  Captain  William  Henderson  binds  and  obliges 
him,  his  heirs,  and  successors,  to  warrant,  acquit,  and  defend,  and  to  be 
firee,  safe,  and  sure  to  the  said  William  Mores  and  his  foresaids,  not 
onlj  from  all  ministers'  and  schoolmasters'  stipends,  feu  and  teind  duties, 
cess,  and  all  other  public  burdens  bjgone  and  in  time  coming,  but  also 
from  all  incumbrances  and  burdens  whatsoever,  at  all  hands  and  against 
all  deadly  as  law  will."  These  feu  contracts  contain  no  conveyance,  at 
least  no  express  conveyance,  of  teinds.  The  pursuer,  Mr  Pagan,  now 
comes  forward  as  the  successor  of  Captain  Henderson  in  the  lands  of 
Rademir,  of  which  portions  were  thus  granted  in  feu.  He  is,  therefore, 
the  superior  of  the  defenders  (who  succeeded  to  the  original  feuars)  in 
the  subjects  contained  in  the  feu  contracts.  He  now  maintains  a  right, 
as  titular,  to  draw  the  teinds  of  these  lands. 

The  defenders  contend,  on  the  other  hand,  that  they  are  protected 
from  this  claim  by  the  terms  of  the  clauses  above  quoted. 

The  leading  question  in  the  case  was,  What  is  the  true  meaning  of 
the  obligation  of  relief  which  these  clauses  contain?  The  defenders 
maintained  that  the  clauses  warrant  them  against  all  claims  for  teind, 
the  superior  engaging  to  relieve  the  vassal  of  all  such.  The  pursuer,  on 
the  other  hand,  contended  that  the  only  relief  agreed  to  be  given  is  fh>m 
teind-duties,  meaning  thereby  such  duties  as  may  be  payable  by  himself 
for  his  right  to  the  teinds,  and  that  his  claim  as  titular  to  exact  the 
teinds  of  the  lands  remains  entire. — It  was  held  by  the  whole  Court, 
that  the  clause,  as  construed  by  the  actings  of  parties,  imported  an  ab- 
solute exemption  in  favour  of  the  vassaL 

[Our  reports  of  Outer  House  cases,  and  also  a  portion  of  the  Inner 
House  reports,  are  unavoidably  postponed  in  consequence  of  the  pressure 
of  other  matter.] 

OUTER  HOUSE. 

Janvary  28. — ^Lobd  Einlogh. 

Wilson  v,  Wilson  and  M'Rostt. 

This  is  an  action  of  damages  for  wrongous  imprisonment  at  tbe  in- 
stance of  a  party  whose  estates  before  the  acts  complained  of  had  been 
sequestrated,  and  who  is  still  undischarged.     The  trustees  having  refused 
to  sist  the  defenders,  moved  that  the  pursuer  should  find  caution,  citing 
as  a  precise  precedent  the  case  of  Love,  10th  February  1835.     The  pur- 
suer objected  to  find  caution,  and  contended  that  the  practice  bad  been 
entirely  changed  since  Love's  case  ;  that  every  case  rested  on  its  own  cir- 
cumstances ;   that  where  the  action  was  for  a  wrong  suffered    since 
sequestration,  caution  ought  not  to  be  required  ;  and  that  the  Court  had 
allowed  an  action  of  this  kind  to  proceed  without  caution  in  Meggie  v. 
ffeggtAf  6th  June  1855.     The  Lord  Ordinary  refused  the  motion,  and  in 
the  note  to  his  interlocutor  observes,  that  although  it  seems  to  have  been 
formerly  the  rule  that  the  bankruptcy  of  the  pursuer  was  a  ground  for 
asking  caution  in  every  case,  that  rule  has  been  since  modified,  and  the 
case  of  Love  has  been  overruled  by  Heggie.     He  conceives  that  he  is 
lefl  to  exercise  his  discretion  in  every  case  according  to  circumstances, 
and  that  he  has  accordingly  done  what  he  conceives  to  be  right  in  this 
case. 
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Raper  v.  Duff. — Feb,  6. 

Game  Latoa — Trespass, 

This  was  a  saspenBion  of  a  conviction  under  the  Day  Poaching  Act, 
on  the  groanda — (1.)  that  the  complaint  onlj  set  forth  that  Raper  '*did 
commit  a  trespass  bj  entering  or  being  without  leave  of  Mr  Duff,  the 
prcpnetoTy  on  the  form  and  lan&  of  Mains  of  Hatton,  in  pursuit  of  game,'' 
while  his  defence  was  that  he  was  on  these  lands  with  leave  of  the  tenant, 
his  master ;  and  (2.)  that  while  the  offence  charged  was  a  criminal  one, 
the  complidnt  had  not  been  signed  by  tte  prosecutor  himself.   The  Gourt 
sustained  the  conviction.     The  Lord  Justice-Clerk  said : — With  regard 
to  the  suspender's  first  objection,  it  is  sufficient  to  say  that  the  point  is 
ruled  by  the  case  of  the  Earl  of  Selkirk,  and  that  the  mode  of  statement 
employed  in  the  charge  is  the  proper  and  legitimate  one,  being  in  the 
very  terms  of  the  statute.   With  regard  to  the  second  objection,  it  cannot 
be  contended  that  the  prosecutor  under  this  Act  must  necessarily  appear 
in  Court.     This  is,  no  doubt,  in  one  sense,  a  criminal  proceeding.     The 
judgment  under  it  is  termed  in  the  statute  a  '^  conviction,"  and  where  the 
coiiFiction  is  irregular  it  is  brought  up  here  to  be  quashed.     But  it  is  not 
a  criminal  proceeding  in  the  strict  and  proper  sense  of  the  term,  because 
it  is  not  necessarily  at  the  instance  of  the  Procurator-Fiscal,  nor  does  it 
require  his  concurrence.    The  rule  which  obtains  in  purely  criminal 
cases  requiring  the  appearance  of  the  prosecutor,  therefore,  does  not  ap- 
ply to  the  present  case.    The  11th  section  of  the  statute  prescribed  the 
mode  of  procedure.    It  provided  "  that  the  prosecution  for  every  offence 
punishable   by  virtue  of  this  Act  shall  be  commenced  within  three 
calendar  months  after  the  commission  of  the  offence ;  and  that,  where 
any  person  shall  be  charged  on  the  oath  of  a  credible  witness  with  any 
such  offence  before  a  Justice  of  the  Peace,  the  Justice  may  summon  the 
party  charged  to  appear,"  etc.,  and  may  proceed  to  hear  and  determine 
the  case.     The  foundation  of  a  prosecution  under  the  Act  is  therefore  a 
chai^  on  oath,  not  necessarily  on  the  oath  of  the  prosecutor,  but  on  that 
of  any  credible  witness.     We  do  not  mean  to  rule  that  a  written  charge 
is  not  necessary ;  that  point  is  not  now  before  us.    Now,  the  question 
whether  the  prosecution  is  or  is  not  properly  authorized  is  a  question  for 
the  Justices  to  determine,  and  about  which  they  must  satisfy  themselves. 
That  is  not  a  point  for  the  Court  to  review,  all  review  on  the  merits 
being  excluded  by  the  15th  section  of  the  statute,  so  that  nothing  but  a 
radi^  defect  in  jurisdiction,  or  a  &tal  error  in  procedure,  would  entitle  us 
to  quash  a  conviction  under  this  statute.    Lords  Ardmillan  and  Neaves 
concurred. 

Baiikattne  V,  MacLulxjch  and  Fraser. — Feb.  6. 

Night  Poaching  Act — Complaint, 

The  compUdner,  a  shoemaker  at  Bothesay,  was  charged,  in  a  complaint 
at  the  instance  of  the  defenders,  who  are  procurators-fiscal  there,  with  an 
offence  under  the  Night  Poaching  Act.  Their  complaint  averred  that 
Bannatyne  and  another  person  did-— (1.)  '<  unlawfully  enter  with  one  or 
more  nets,  engines,  or  other  instruments  for  the  purpose  of  taking  or 
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destroying  game  in  or  upon  one  or  more  outlets,  gates  of,  or  upon  the 
public  road,"  in  a  locality  there  described,  near  a  certain  field,  "  and  did 
then  and  there  kill  or  destroy  a  hare;  (2.)  or  otherwise,  time  above 
libelled,  unlawfully  enter  in  or  upon  the  said  field  above  libelled,  with 
one  or  more  nets,  engines,  or  other  instruments,  for  the  purpose  of  taking 
or  destroying  game."    The  Justices  convicted  ^annatyne  of  "  unlawfnllj 
entering,"  ete^  and  of  ^  unlawfully  kiUing"  the  hare,  and  also  of  the 
second  offence ;  and  sentenced  him  to  three  months'  imprisonment  vith 
hard  labour.    The  suspender  pleaded  that  the  complaint  was  informal, 
in  respect  that  the  essential  word  '^  unlawfully"  was  applied  not  to  the 
killing  of  the  hare,  but  to  the  entering  upon  the  public  road,  which  was 
not  an  unlawful  act,  and  abo  because  the  suspender  was  convicted  of 
both  ofiences  cumulatively,  which  were  only  charged  as  alternative  in 
the  complaint.     Lord  Ardmillan  thought  there  were  two  objections 
conclusive  against  this  conviction.    He  was  not  for  giving  effect  to  the 
objection  as  to  the  date  of  the  warrant,  as  no  objection  had  been  taken 
at  the  time.     But  the  first  fatal  objection  to  the  regularity  of  the  pro- 
cedure was,  that  the  coraplainer  had  applied  the  word  ''  unlawfully"  to 
entering  upon  the  public  road,  which  could  never  be  unlawful,  and  had 
omitted  it  as  to  the  killing  of  the  hare,  which  might  be  an  unlawful  act 
The  Justices  had  inserted  the  word  ^'  unlawfully"  to  apply  to  the  killing 
of  the  hare,  but  neither  in  reason  nor  in  grammar  could  that  be  done. 
The  second  objection  was,  that  the  charge  was  kid  alternatively,  and  the 
finding  of  guilty  was  cumulative.     He  held  it  as  settled  that  where  a 
public  {ffosecutor  says  in  his  complaint — "  You  did  one  things  or  you  did 
another  thing,"  that  the  finding  that  the  one  thing  was  proved  exdnded 
the  finding  c^  the  other  proved ;  and  the  Justices  had  no  more  right  to 
convict  of  both  these  alternative  offences  than  they  would  have  had  to 
convict  of  an  offence  which  was  not  charged  at  alL    The  otker  judges 
concurred,  the  Lord  Jusdoe-GleriL  observing  that  it  was  difficult  to  say 
whether  the  complaint  or  the  conviction  was  the  most  ol^eetionahle. 
The  complaint  was  drawn  in  a  most  slovenly  manner,  and  it  showed  thai 
the  person  who  wrote  it  had  not  been  at  the  pains  to  read  and  under- 
stand the  statute.    The  conviction  was  disconform  to  the  charge,  and 
showed  an  attempt  on  the  part  of  the  Justices  to  amend  in  the  conviction 
a  plainly  iirelevant  complaint,  and  also  so  great  an  ignorance  of  the 
usual  forma  of  criminal  courts  as  to  give  a  cumulative  finding  of  guiltf 
on  an  alternative  charge. 

MacDonald  r.  McDonald. — Fdi.  6. 

Bitkvanaf — Breach  of  TrusL 

The  complainer,  a  constable  at  Airdrie,  was  convicted  by  the  Sheriff 
there  of  breach  of  trust  and  embezzlement,  in  having  applied  to  his  own 
use  a  fine  which  had  been  entrusted  to  him  for  payment  He  now  raised 
a  process  of  suspension,  on  the  ground  that  there  was  no  relevant  charge 
of  embezzlement  in  the  complaint  (which  narrated  the  circumstances), 
and  that  the  charges  were  not  proved.  After  hearing  counsel  in  support 
of  the  complainer,  the  Court  unanimously  held  that  there  was  a  relevant 
charge  of  an  offence  well  known  to  the  law ;  and  that  the  man  was  well 
off  in  not  having  been  charged  with  an  offence  equally  well  known  to 
tiie  law,  and  of  a  graver  nature. 
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Bennet  V.  HiNCHT. — Feb.  6. 

(Oppression — Stat.  9  Geo,  IV,,  cap,  39. 

This  was  a  suspension  of  a  conviction  under  the  Salmon  Fisheries  Act. 
The  act  was  averred  to  have  been  committed  on  the  10th  of  October; 
a  warrant  was  procured  on  the  dd  of  November ;  and  the  complainer  (a 
weaver  at  Brechin)  was  apprehended,  tried,  and  convicted  on  the  7th  of 
November.  He  raised  this  suspension,  on  the  ground  of  oppression,  and 
certain  special  objections  to  the  complaint.  The  Lord  Justice-Clerk 
said  the  first  objection  of  oppression  was  the  most  important,  because  it 
b  the  best  of  all  when  made  out.  At  first  sight  there  was  an  appear- 
ance of  awkwardness  in  the  summary  way  in  which  this  lad  was  brought 
up  and  convicted,  but  that  is  the  sort  of  procedure  contemplated  by  the 
statute.  But  the  statute  does  not  assume  that  a  party  shall  not  get  time 
if  he  asks  for  it.  It  is  averred  that  he  stated  to  the  officer  that  he  was 
in  a  position  to  prove  an  alibi,  and  that  he  would  require  to  cite  wit- 
nesses, but  the  officer  had  no  right  to  listen  to  anything  of  the  kind ;  he 
was  only  sent  to  apprehend  him,  and  is  a  mere  machine.  The  proper 
time  to  state  that  he  required  to  cite  witnesses  was  when  he  was  put 
upon  his  trial,  and  if  the  Justices  had  refused  to  give  time,  then  there 
would  have  been  a  case  of  oppression ;  but  he  did  not  ask  time,  although 
he  must  have  known  that  he  ought  to  do  so  if  he  really  wanted  it.  He 
was  iur  from  saying  that  too  great  latitude  in  place  or  time  could  be 
made  the  ground  for  quashing  a  conviction  of  an  inferior  court,  if  the 
objection  had  been  taken  in  the  inferior  court.  The  prosecutor  might 
be  prepared  to  strike  out  the  words  by  which  too  great  latitude  was 
taken,  or  show  why  he  required  so  great  latitude,  and  in  doing  so  he 
might  appeal  to  the  local  knowledge  of  the  Justices.  The  other  Judges 
having  concurred,  the  suspension  was  dismissed  with  expenses. 

BotBEL  V.  Jones. 

9 

Day  Poaching  Act — Apprehension. 

The  complainer  was  convicted,  under  the  6th  section  of  the  Day 
Poaching  Act,  by  the  Annan  Justices  of  assaulting  John  AfBeck,  game- 
keeper to  Colonel  William  Graham  of  Mossknowe,  when  trespassing 
in  poTSoit  of  game  on  Dornoch  Moss,  he  having  been  convicted  im- 
mediately before  of  trespassing  in  pursuit  of  game  on  the  1st  section  of 
that  Act  He  contended  that,  to  make  a  relevant  charge  under  the 
Btatote,  it  was  necessary  to  state  that  he  was  in  the  pursuit  of  game 
without  the  leave  of  the  proprietor ;  and  also  that  the  gamekeeper  had 
no  right  to  apprehend  any  one  unless  he  had  required  the  person  forth* 
^th  to  quit  the  land,  and  also  to  tell  his  name.  The  Lord  Justice- 
Clerk  said  that  the  objection  that  it  was  not  stated  that  the  complainer 
was  trespasdng  without  leave  was  answered  by  this,  that  a  trespass  can't 
take  plaice  at  all  unless  without  leave.  The  other  objection,  that  this 
eomplainer  was  not  asked  his  name,  surname,  and  place  of  abode,  would 
land  the  construction  of  the  statute  in  inextricable  absurdity.  The  true 
rale  of  construction  evidently  was  appUcando  singula  singulis.  Whoever 
reibses  to  tell  his  name  when  required  is  an  offender,  and  he  who  refuses 
to  quit  the  land  when  required  to  do  so  is  an  offender  also.  Going 
ibroagh  the  gamekeeper's  catechism  in  the  manner  proposed,   would 
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be  boUi  difficult  and  absurd.  Before  the  gamekeeper  has  got  through 
half  his  questions,  the  man  would  of  course  run  off.  In  its  first  and 
rough  form  the  conviction  was  defective,  and  might  not  have  stood ;  but 
it  was  corrected  in  the  second  form,  and  he  was  (ar  from  holding  tiiat 
Justices,  if  they  found  a  conviction  bad  before  anything  was  done  on  it, 
might  not  put  it  in  the  fire  and  have  one  drawn  in  correct  form.  The 
other  objection,  that  one  Justice  only  signed,  was  one  on  which  he  had 
as  yet  no  opinion,  and  there  was  a  need  for  further  ailment  and  for  in- 
formation concerning  the  statutory  history  of  the  constitution  of  J.  P. 
Courts.  The  further  considjBration  of  the  case  was  accordingly  post- 
poned. 


CngliHlr  CttHEH. 


Right  of  Wat. — ^Where  a  right  of  way  exists  across  a  brook  by  means  of 
sixteen  stepping-stones,  the  surveyors  of  the  highways  have  no  right  to  alter  the 
mode  of  passage  by  removing  the  stones,  and  placing  instead  upright  stones  with 
flags  across  them. — This  was  an  appeal  on  a  conviction  for  obs&ucting  the  high- 
way. Argued  for  the  respondents-— The  right  of  footway  over  the  brook  is  the 
substantial  thing,  and  it  was  clearly  the  duty  of  the  surveyors  to  keep  it  in  proper 
order.  For  this  purpose  they  had  power  to  remove  the  worn-out  stones,  and  to 
replace  them  in  a  more  convenient  manner.  They  had  a  right,  for  the  safety 
of  the  public,  to  place  flagstones  upon  the  new  upright  stones.  Per  curiam, 
— The  act  of  putting  down  flags  on  higher  steppmg-stones  is  enlarging  the 
public  right,  wnich  uie  surveyors  cannot  do.  It  is  not  contended  that  a  jier- 
manent  bridge  can  be  placed  over  the  brook,  and  yet  the  placing  of  flagstones 
on  the  upright  stones  is  of  that  nature.  The  overseers  can  only  repair  the  way 
**  across  the  brook  with  stepping-stones.  Conviction  quashed,  and  judgment 
given  for  the  appellant. — (StUcliffe  v.  Surveyors  of  Highways  of  Sowerby^  8 
W.  R.  40.) 

Policy  of  Assurance. — False  Statement — Description  of  Assured. — The 
plaintiff  kept  an  ironmonger's  shop  at  Birmingham,  and  resided  at  Saltley  Hall, 
m  the  county  of  Warwick.  The  declaration  or  proposal  sent  in  previously  to 
the  effecting  of  the  policy  required  that  parties  intending  to  insure  should  state 
their  names,  residences,  occupations,  or  professions,  and  also  other  particulars. 
In  this  instance  the  applicant  was  described  thus,  ^^  Isaac  Thomas  Perrins,  Esq., 
Saltley  Hall,  Warwickshire.*^  There  was  a  proviso  in  the  policy,  that  if  any 
statement  or  declaration  contained  in  the  declaration  or  proposal  should  be  un- 
true, or  if  the  poKcy  should  be  obtained  by  any  misrepresentation,  concealment, 
or  untrue  averment,  the  policy  should  be  void  and  of  no  effect.  There  was  no 
evidence  that  Mr  Perrins  was  not  an  *^  eequire."  By  the  rules  of  the  defendants, 
esquires,  gentlemen,  shopkeepers,  and  others,  were  in  the  first  class  of  least  risk; 
other  classes  included  persons  who  followed  more  hazardous  callingB  of  various 
kinds.  Held — ^That  the  omission  to  state  his  occupation  did  not  nullify  the 
policy  (diss,  Cockbum,  0.  J.).  Hill,  J. — *^  The  question  is,  whether  the  state- 
ment was  untrue.  It  is  all  true,  but  imperfect,  as  it  does  not  go  fully  into  the 
occupation.  Suppose  a  person  who  was  a  wine-merchant  and  banker  was  to 
put  himself  down  as  banker  only,  would  that  be  an  untrue  statement  ?  A 
tradesman  may  be  a  borough  magistrate,  and  if  he  describe  himself  as  esquire, 
justice  of  the  peace,  is  his  description  imperfect  because  he  omits  to  mention  his 
trade  ?  I  think  not.  Since  the  defendants  have  sought  to  take  advantage  of 
the  breach  of  a  condition,  they  are  bound  to  bring  th^iselves  clearly  within  the 
breach ;  but  as  they  have  failed  to  do  so,  the  plantiff  is  entitled  to  jud^^nent.*' — 
(Perrins  v.  Marine  and  General  Travellers^  insurance  Co,^  8  W.  R.  40.) 
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Master  and  Servant. — i  Geo.  IV,,  c.  84,  §  3 — Conmction  for  Non-Perfor- 
mawxofCimtract  of  Service. — The  appellant,  having  preyioualyDound  himself  to 
Pigott  for  five  years,  made  a  contract  with  the  respondents  to  serve  them  for  the 
same  period.  The  appellant,  when  called  upon  to  do  so,  refused  to  enter  the  service 
of  the  respondent,  alleging  as  a  reason  his  previous  engagement  to  Pigott.  Held — 
That,  under  these  circumstances,  the  appellant  was'  not  liable  to  the  penalties 
imposed  by  4  Geo.  FV.,  c.  34,  sec.  3,  for  not  entering  the  service  of  the  respondents 
according  to  his  contract,  inasmuch  as  he  could  not  do  so  without  rendering  him- 
self liable  to  a  penalty  for  absenting  himself  from  the  service  of  P.    Cockbum, 
C.  J. — ^^  I  do  not  think  that  the  appellant  is  liable,  for  this  simple  reason,  that 
the  Act  of  Parliament  does  not  make  it  an  offence  for  a  man  to  enter  into  a  con- 
tract which  he  is  unable  to  perform ;  and  we  cannot  hold  otherwise  than  that, 
when  the  fulfilment  of  the  contract  is  impossible  except  by  a  breach  of  the  law, 
then  tUe  penalties  of  the  statute  do  not  attach.     According  to  the  construction 
put  on  this  statute  by  the  case  of  R.  v.  Turner,  the  words  ^  absent  himself  in 
8. 3,  mean  'absent  himself  without  lawful  excxise ;'  and  so  here  the  question  would 
be,  whether  the  appellant  refused  to  enter  the  service  of  the  respondents  *  with- 
out lawful  excuse.*    I  think  that  it  is  a  lawful  excuse  for  a  man  to  say  that  he 
cannot  enter  upon  the  service  which  he  is  called  upon  to  enter  without  render- 
ing himself  liable  to  a  criminal  prosecution.     It  is  true  that,  inasmuch  as  he  has 
brought  this  state  of  things  upon  himself,  this  would  be  no  answer  if  he  were 
sued  by  the  respondents  in  a  civil  action  for  a  breach  of  contract ;  but,  where  it 
ia  sought  to  make  a  man  criminally  responsible  for  neglecting  to  do  certain  acts, 
I  think,  without  hesitation,  that  it  is  a  sufficient  answer  to  say  that  the  perfor- 
mance of  those  very  acts  which  he  is  called  upon  to  perform  would  render  him 
liable  to  criminal  proceedings." — {Ashmore  v.  Ilorton,  8  W.  R.  43.) 

Stating  Proceedings. — Les  alibi  pendens. — The  plaintiff  was  a  merchant 
in  Liverpool,  and  the  defendant  carried  on  business  m  South  Carolina,  in  the 
United  States  of  America.    A  contract  had  been  entered  into,  at  New  York,  be- 
tween the  plaintiff  and  the  defendant  for  the  purchase  by  the  defendant  of 
certain  cotton  then  on  its  way  to  England,  and  which  cotton  the  defendant  had 
afterwards  refused  to  receive.    An  action  was  brought  against  the  defendant  in 
New  York  by  the  assignee  of  the  contract,  but  was  moved  into  one  of  the  federal 
courts,  where  it  must  be  in  the  name  of  the  plaintiff  as  at  common  law.     The 
defendant  came  to  England,  whereupon  the  present  action  for  the  same  cause 
was  commenced  against  him.     A  rule  was  now  moved  for  to  show  cause  why 
the  proceedings  should  not  be  stayed.    The  learned  counsel  could  rely  on  no  re- 
ported authority,  but  mentioned  that  there  had  been  a  case  where  proceedings 
having  been  taken,  in  the  British  Consular  Court  at  Constantinople,  and  an 
action  commenced  here  for  the  same  cause  and  money  paid  into  Court,  Coleridge, 
«!-,  had  stayed  the  proceedings  in  the  action  here  and  left  the  money  in  Court ; 
and  now  the  general  power  of  the  Court  to  prevent  injustice  being  done  by 
means  of  its  process  was  only  relied  on.    Erie,  C.  J. — "  I  am  of  opinion  that 
this  role  ought  to  be  refused.    It  is  an  application  without  authority  to  support 
it ;  and  though  there  may  be  hardship  that  property  may  be  doubly  perilled,  pos- 
sible hardship  is  not  a  sufficient  ground  for  our  interference.     If  there  were 
judgment  in  one  country,  I  should  expect  that  the  Court  in  the  other  country 
woidd  stay  ihe  proceedings."    Rule  refused. — (Cox  v.  Mitchell,  8  W.  R.  45.) 

Crime. — False  Pretences— Evidence. — Upon  indictment  for  obtaining  money 
by  false  pretences  in  change  for  a  bank  note,  it  was  proved  that  the  note  was  the 
note  of  a  private  bank,  which  had  paid  a  dividend  of  2s.  4d.  in  the  pound,  and 
no  longer  existed ;  and  that  a  neighbouring  bank  would  not  change  it.  Held 
— That  the  above  was  not  evidence  from  which  it  could  be  inferred  Uiat  the  note 
was  of  no  value  whatever.  Pollock,  C.  B. — "  It  is  probable  that  this  case  might 
have  been  pat  to  the  jury,  and  that  they  might  have  found  their  verdict  in  such 
a  way  that  a  conviction  could  be  sustained ;  but  as  the  case  is  stated,  the  only 
question  for  us  is,  whether  there  was  evidence  that  the  note  was  of  no  value. 
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There  is  do  evidence  that  the  note  was  not  of  any  value.  Upon  these  factR  it 
might  have  been  oi  some  value.  Upon  the  case,  therefore,  as  it  ia  presented  to 
us,  the  conviction  cannot  be  sustained. ^^—{jRe^.  v.  Evans,  8  W.  R.  4S.) 

Will. — Domicile  of  Origin — Will  Valid  hy  Law  of  France. — ^The  executora 

Sefendante  in  the  cause)  of  A.,  a  widow,  propounded  her  will,  bearing  date 
e  4th  of  November  1857,  and  which  was  made  in  England,  and  executed  ac- 
cording to  the  provisions  of  1  Vict.,  c.  26.  A.'s  next  of  km,  the  plaintiff,  pleaded, 
that  at  the  time  of  making  her  will,  and  thence  untQ  her  death,  A.  was  domi- 
ciled in  France,  and  that  the  will  was  not  made  in  conformity  with  the  laws  of 
France.    The  surviving  executor,  as  defendant,  replied,  (1)  That  A.  was  not 
domiciled  in  France :  [2)  That  the  will  was  made  m  conformity  with  the  laws 
of  France.    Held — ^That,  in  accordance  with  the  judgment  of  the  Master  of  the 
Bolls  in  Somerville  v.  Somerville  (5  Ves.  786),  the  domicOe  of  origin  must  pre- 
vail, until  the  person  whose  conduct  is  in  question  has  manifested  and  carried 
into  execution  an  intention  of  abandoning  it,  and  of  taking  another  as  his  sole 
domicile.    That  the  evidence  adduced  by  the  plaintiff  in  support  of  AJ^  aban- 
donment of  her  Enfflish  domicile,  and  of  her  acquisition  of  a  new  domicile  in 
France,  not  being  clear  and  conclusive,  the  will  propounded  was  entitled  to  pro- 
bate.   That  even  if  the  Court  had  been  of  opinion  that  the  deceased  had  aoan- 
doned  her  English  and  acquired  a  French  aomicile,  inasmuch  as,  according  to 
the  uncontradicted  evidence  of  a  French  advocate,  the  will  was  valid  by  the  law 
of  France,  the  Court  would  have  been  bound  to  pronounce  for  it.    Semble — "  By 
the  law  of  France,  a  will  made  by  a  domiciled  Frenchman,  during  the  most  tem- 
porary residence  in  a  foreign  country,  would  be  valid  if  executed  according  to 
the  law  of  that  foreign  country." — {Crookenden  v.  Fuller,  8  W.  n.  *k>.) 

Joint  Stock  Company. — Contributory — Transfer  to  avoid  LiakiKty,—Jik  a 
company,  the  shares  of  which  pasMd  by  delivery,  a  shareholder,  desiring  to  get 
rid  of  his  liability,  sold  his  shares  to  a  warehouseman  of  his  own,  a  few  days  be* 
lore  the  order  was  made  for  winding  up  the  company.    The  market  price  of  the 
day  (which  was  only  a  nominal  sum)  was  professed  to  be  paid,  but  even  that 
sum  came  out  of  moneys  held  by  the  transf eiree  in  trust  for  the  shareholder. 
Held — ^That  this  was  not  a  bona  fide  transfer,  and  the  shareholder's  name  was 
placed  on  the  list  of  contributories.     The  Lord  Chancellor — ^*  The  only  thing  we 
nave  to  determine  is,  whether  these  two  gentlemen  ought  to  remain  in  the  list 
of  contributories  of  this  company.    According  to  the  decision  of  this  Court,  to 
which  I  must  respectfully  bow,  if  it  had  been  proved  that  they  had  parted  with 
all  interest  in  these  shares,  although  it  was  for  the  express  purpose  of  getting 
rid  of  the  liability,  and  although  they  knew  they  were  of  no  value,  and  although 
they  knew  that  the  transferree  was  a  man  of  straw,  they  would  have  been  ab- 
solved from  liability,  and  ought  to  be  removed  from  the  list  of  contributories. 
I  confess  I  should  have  hesitated  before  I  concurred  in  these  decisions,  because 
I  think  there  might  have  been  a  considerable  difference  drawn  between  the  case 
of  an  assignee  of  a  lease  assi^ng  the  lease  to  a  man  of  straw,  and  a  shareholder, 
who  has  become  a  partner  with  others,  and  who  has  incurred  a  joint  liability, 
his  sole  object  being  to  throw  the  liability  entirely  on  his  copartner.     Ac- 
cording to  those  decisions,  it  is  incumbent  upon  a  shareholder  to  prove  that 
he  has  actually  parted  with  all  interest  in  the  shares.    I  think  that  the  eri- 
dence  now  before  us  clearly  demonstrates  that  they  have  not  parted  with  their 
interest ;  that  it  was  a  mere  fable  they  were  acting ;  that  they  intended  that  all 
that  passed  should  have  no  operation  whatever  inter  se ;  because  they  gave  it 
the  shape  of  being  a  commercial  transaction,  a  sale  of  what  was  valuable,  and 
what  was  understood  to  be  valuable  by  the  transferors,  and  was  understood  to 
be  valuaUe  by  the  transferree.    That  is  conclusive  to  my  mind,  to  show  that  it 
was  a  mere  sham,  and  that  it  was  intended  to  have  no  actual  operation  ;  there- 
fore I  consider  these  two  gentlemen  are  to  be  adjudged  as  still  shareholders  in 
this  company,  and  that  they  were  properly  placed  on  the  list  of  contaribatories.'' 
. — (Re  The  Mexican  and  South  American  Company^  ex  parte  Hynm,  8  W.  R.  63.) 
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Trvst.— Investment — "  Heritable  Security." — T\ub  was  a  petition  to  the  M.  R, 

to  obtain  his  honour's  opinion,  direction,  and  advice,  under  tne  22  and  23  Vict.,  c. 

95,  §  32,  as  to  whether  the  petitioners,  as  trustees  of  the  sums  of  L. 20,000  Three 

per  Cent.  Consotidated  Bank  Annuities,  and  L. 20,000  Three  per  Cent.  Reduced 

Annuities,  to  which  Mrs  Oswald  is  beneficially  entitled,  coula  with  her  consent 

in  imting,  safely  and  properly  under  the  provision^  of  the  above-mentioned 

Act,  advance  Captain  Oswald  the  sum  of  L.  10,000  upon  the  security  of  real 

estate  in  Scotland  by  way  of  mortgage.    Two  questions  arose :  the  first  was, 

wiiether  the  32d  section,  above  cited,  was  retrospective,  and  was  applicable  to 

trostB  created  before  the  passing  of  the  Act ;  and  the  second,  whether  the  33d 

section,  which  declares  that  **  this  Act  shall  not  extend  to  Scotland,"  would  be 

an  impediment  to  trustees  investing  trust-funds  in  real  securities  in  Scotland. 

Osborne,  for  trustees,  the  petitioners,  argued  that  the  32d  section  of  the  Act  was 

retrospective.   It  was  quite  clear  that  the  30th  section  was  so,  and  it  seemed  to  be 

bot  consistent  with  the  tenour  of  the  Act  to  hold  the  32d  retarospective  i^. 

That  with  regard  to  the  Act  not  extending  to  Scotland,  the  expression  '^  This 

Act  shall  not  extend  to  Scotland,*'  was  a  common  expression  at  the  end  of  every 

Act  of  Parliament,  and  ought  not  to  have  any  specific  effect  on  the  preceding 

section  of  the  Act.  The  M.  R.  said — ^^  The  32d  section  must  be  taken  to  be  pro- 

rve,  and  intended  by  the  Legislature  to  refer  to  instruments  executed 
the  passing  of  the  Act.  With  regard  to  the  second  question  raised,  as  to 
whether  trustees  can  invest  trust-funds  on  real  securities  in  Scotland,  assuming  that 
a  trastee  has  the  power,  I  as  a  trustee  would  not  do  it.  The  fact  of  the  proposed 
mortgagee  being  in  this  instance  at  the  same  time  the  husband  of  the  cestui  que 
trust,  an  additional  difficulty  arises.  Under  all  the  circumstances  of  this  case, 
r  cannot  advise  the  trustees  to  make  the  proposed  investment." — (Re  Miles' 
Will,  8  W.  R.  54.) 

SouciTOB  AND  Cu£NT. — Security — Agreement  not  to  Redeem  for  Twenty  Years. 
—A  bill  was  filed  by  a  mortgagor  for  redemption  of  a  mortg^ige  made  in  1855, 
which  contained  an  agreement  that  the  mortgagor  should  not  pay  the  money  or 
institate  any  proceedings  in  equity  for  the  redemption  of  the  estate  till  twen^ 
years  from  the  date  of  the  mortgage.    The  mortgagee  was  the  solicitor  of  the 
mortgagor.     Held — ^That  such  a  stipulation  made  by  a  solicitor  with  his  client 
WIS  contrary  to  public  policy ;  and  that,  there  being  no  evidence  to  show  that 
anything  had  been  done  to  relieve  the  petitioner  from  the  pressure  arising  from 
the  relation,  the  petitioner  was  entitled  to  redeem.    Stuart,  Y.  C. — ^*  It  seems 
needless  to  consider  what  effect  tiie  clause  would  have  in  the  then  existing  right 
to  redeem  tiie  previous  charges,  because  there  are  circumstances  in  the  case  winch 
make  it  dadrable  to  dii^KMe  of  it  on  much  higher  grounds.    The  clause  in  ques- 
tion is  a  contract  between  solicitor  and  client.    If  it  has  an  effect  in  any  material 
degree  prejodicial  to  the  ordinary  rights  of  a  mortgagor,  and  is  unusual  in  its 
terms,  the  solicitor  must  show  that  his  client  had  sufficient  advice  and  assistance 
to  relieve  him  from  the  pressure  arising  from  the  relation  of  solicitor  and  client. 
There  is  vety  little  doubt  as  to  the  injurious  effect  of  such  a  clause  upon  the  in- 
terests of  the  client.    It  tends  to  keep  him  and  his  estate  in  the  himds  of  the 
fiolicitar.     It  makes  it  difficult,  if  not  impossible,  for  him  to  borrow  any  further 
sum  on  ih&  security  of  the  estate  from  anv  other  person  than  the  solicitor,  or  on 
any  other  terms  than  the  solicitor  prescribes.    It  tends  to  fetter  the  client  in  his 
ri^t  to  chiUDge  his  solicitor.    The  stipulation  is  of  a  kind  so  hard  upon  the 
mortgagor  as  te  be  certainly  unusual  as  between  mortgagor  and  mortgagee.    It 
is  against  pabHc  policy,  and  contrary  to  the  law  of  this  Court,  that  any  solicitor 
should  be  permitted  to  make  any  bsirgain  or  contract  with  his  client  for  his  own 
benefit,  and  injurious  to  the  interests  of  the  client,  so  long  as  the  relation  of  so- 
licitor and  client  subsists,  or  unless  enough  is  done  to  extricate  the  client  from 
the  preeeure  of  the  relation,  and  to  secure  to  him  other  adequate  advice  and  as- 
fiistanoe.     There  are  no  circumstances  to  relieve  the  defendant's  case  from  the 
defect  that  his  client  had  not  sufficient  advice  or  protection  in  the  matter  of  thia 
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uniuaial  aztd  disadvantageous  stipulatioii.    It  seems  to  me,  therefore,  that  the 
plaintiff  is  entitled  to  a  decree  for  redemption.'* — {Coiodry  v.  Dap^  8  W.  B.  55.) 

Specific  Performance. — Railway  Company — Acquiescence. — ^A  railway  com- 
pany, after  allowing  a  person  to  construct,  at  his  own  expense,  and  nnder  their 
sanction  and  superintendence,  a  junction  for  the  conveyance  of  goods  hetween 
his  premises  and  their  railway,  and  after  allowing  such  junction  to  be  used  for 
2^  years,  will  be  held,  in  the  absence  of  any  fonnal  written  contract,  bound  by 
acquiescence,  and  not  entitled,  at  their  own  option,  to  determine  the  user  which 
has  heea  so  long  enjoyed. — {Laird  v.  The  Birkenhead  Bailway  Company^  8  W. 
R.  58.) 

Merchamt  Shipping  Act,  1854.— 17  and  18  Vict,  c,  104,  tecs.  188,  195, 196, 
199,  200,  201. — ^A  ship  was  lost  at  sea,  and  all  hands  perished.  At  the  time 
the  ship  was  lost,  five  months*  wages  were  due  to  one  of  the  seamen,  bat  a 
certain  sum  had  been  paid  to  his  wife  under  an  allotment  note.  Information  was 
laid  by  the  shipping-master  at  Sunderhind  against  the  shipowner,  under  sec. 
196  of  17  and  18  Vict.,  c.  104,  to  recover  the  whole  wages  and  the  penalty 
imposed  by  that  section,  but  the  justices  refused  to  make  any  order  in  the 
matter.  Per  curiam. — ^We  think  that  the  justices  ought  to  have  made  an  ords 
lor  the  sum  due  for  wages,  after  deducting  the  simis  paid  to  the  wife  under  the 
idlotment  note.  We  do  not  think  that  the  Board  of  Trade  ought  to  claim  more 
than  that,  there  being  no  doubt  upon  the  facts  that  that  is  ^  which  is  really 
due.  We  do  not  thimt  that  the  appelant  is  entitled  to  ask  for  the  imposition  of 
a  penalty,  there  having  been  no  WTonfi:ful  refusal  on  the  part  of  Hoe  shipowner 
to  pay  these  wages,  such  as  to  render  him  liaUeto  l^e  penalty  imposed  by  see. 
196.  Judgment  for  the  appellant  accordingly. — (Lambton  v.  Smurihwaite^  8  W. 
R.61.) 

Bankruptcy. — Indictment  for  Perjury — Evidence — Title  of  Act  of  ParUa- 
ment. — An  indictment  for  perjury,  committed  by  a  bankrupt  befcMre  the  Insol- 
vent Court,  at  an  adjournment  after  his  first  examination,  alleged  that  he  was 
a  trader,  owing  debts  less  than  L.SOO,  and  other  matters.    The  petition  upon 
which  the  prisoner  had  applied  to  the  Insolvent  Court  alleged  the  very  same 
matters  as  facts,  upon  which,  with  oth^s,  he  rested  his  application.     Held-' 
That  the  petition,  whilst  uncontradicted  by  conflicting  testimony,  was  evidence  to 
|HX)ve  the  allegations  in  the  indictment,  llie  indictment  alleged  that  the  prisoner, 
after  the  passing  and  coming  into  operation  of  certain  statutes,  to  wit,  on  the 
20Ui  May  1859,  presented  his  petition.    It  inaccurately  described  the  time  when 
two  of  the  Acts  were  passed ;  and  though  it  purported  to  set  out  the  titles  of 
the  statutes  in  hase  verba^  inaccurately  described  the  title  of  one  of  them.    Held 
— (1)  That  with  regard  to  the  time  when  the  Acts  were  passed,  it  was  compe- 
tent to  the  judge  at  the  trial  to  amend  by  striking  out  the  words  describing  it : 
(2)  With  regard  to  the  misdescription  of  the  title,  w^hich  was  not  amoided  at 
the  trial,  that  since  it  was  manifest  that  the  reference  was  made  to  the  statute 
only  to  indicate  that  the  petition  was  presented  after  the  passing  of  that 
Act,  of  which  there  was  a  sufficient  allegation  in  the  words  mentioning  20th 
May  1859,  the  reference  to  the  statute  might  be  altogether  rejected.     Pollock, 
C.  B. — ^^  That  where  the  title  of  a  statute  is  so  described  in  an  indictment  as  to 
.enable  the  Court  to  know  with  certainty  what  statute  is  referred  to,  an  inaccu- 
racy in  such  description  is  immaterial." — (Heg.  v.  Westl^^  8  W.  R.  68.) 

Arbitration  under  Lands  Clauses  Consolidation  Act. — Where  the  sub- 
mission  to  arbitration  contains  matters  not  comprised  within  the  provuions  of 
S  Vict.,  c.  18,  the  Court  has  no  power  to  set  aside  the  award  on  the  ground  that 
the  arbitrator  has  not  made  the  declaration  required  by  sec.  83,  even  if  that 
were  a  valid  reason  for  setting  aside  an  award  made  upon  a  submiasion  within 
the  Act,  as  to  which,  qutere.  In  any  case  the  Court  would  require  to  be  setis^ 
fied  that  the  party  applying  was  ignorant  of  the  omission  until  after  the  award 
was  made,  and  for  tMs  purpose  the  affidavit  of  his  attorney  alone  is  not  suffi- 
cient.— (Ke  Levick  and  the  Epsom  and  Leatherhead  RailuHny  Company^  8  W. 
R-  66.) 
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Pasuamsnt. — Voie^Plaee  of  Abode  of  Objector. ^In  the  fonn  No.  5  of  tiie 
notice  of  objeotion  given  in  acfalediile  A  to  the  statute  6  Vict.,  c.  18,  the  *^  place 
of  abode'^  of  the  objector  means  his  place  of  abode  at  the  time  of  fiigning 
the  notice ;  and,  thercfore,  where  the  objector,  in  such  a  notice,  inserted  as  his 
place  of  abode  the  place  which  appeared  on  the  register  of  yotere  as  his  place  of 
abode,  and  at  which  he  was  not  residing  at  the  time  of  signing  the  notice  of  ob- 
jection, bat  from  which  he  had  removed  to  another  place, — Held — That  the 
notice  of  objection  was  insufficient.    Erie,  C.  J.—^^  The  objector  is  bound  by 
the  Ad  of  Parliament  to  give  his  place  of  abode,  and  the  question  was  argued 
whether  *■  place  of  abode*  means  (wnen  it  has  been  changed  since  the  last  regis- 
tratioD)  the  place  on  the  register  which  was  his  place  of  abode  at  the  last  re- 
gistratioii,  or  Ids  present  pkce  of  abode.     I  am  of  opinion  that  the  winds,  in 
their  ordinary  aoceptadon,  would  mean  the  present  place  of  abod^ ;  but  I  con- 
sider that  it  was  a  decided  question  when  the  case  of  Knowles  v.  Brooking  was 
before  this  Court,  and  it  was  decided  by  a  majority  of  the  judges  of  this  Court 
that  the  insertion  of  the  present  place  of  abode  was  a  compliance  with  the  Act 
of  Furhament ;  and  I  am  at  a  leas  to  know  how  I  can  say  that  the  Legislature 
intended  that  it  might  be  one  or  the  other  at  the  option  oi  the  objector.    I 
think  the  Legislatare  meant  that  it  was  to  be  one  ol  them  to  the  exclusion  of 
the  other,  and  I  consider  that  I  should  conflict  with  that  decision  if  I  held  that 
the  insertion  of  the  past  place  of  abode  was  also  a  compliance  with  the  Act  of 
Parliament."— 3f€fto«nie  v.  GreenfieL,  8  W.  R.  67.)  il 

Will. — Construction — Additional  Legacy. — ^Testator,  by  his  wiD,  gave  a  legacy 
of  L.500  of  his  pure  personal  property  to  a  charity.  By  a  codicil  he  "  gave  and 
bequeathed  to  the  same  charity  the  sum  of  L.IOQO."  Held — ^reversitig  the  de- 
ciiion  of  "Wood,  V.  C. — That  the  second  legacy  was  not  only  cumulative  but 
"additional,"  and  subiect  to  the  same  conditions  as  to  payment,  etc.,  as  the 
first  lejracy,  and  was,  tnerefore,  payable  out  of  pure  personalty. — (Johnstone  v. 
Lord  Harrowhy,  8  W.  R.  105.) 

^fU^^Accumulatiow—Thellusson  Act  (39  and  40  Geo,  III.,  c.  98),  9ec,  2.— A 
beqnegt  of  shares  in  the  Gkbe  newspaper  to  C.  for  life,  with  the  duection  that 
all  the  income  above  a  certain  amount  was  to  be  reserved  as  a  kind  of  sinking 
fond.    Held,  on  appeal  from  the  M.  R.,  That,  being  a  bona  fide  provi^on  for  the 
payment  of  debts,  even  though  they  were  mere  possible  liabilities  at  the  testa- 
ttn*  a  death,  it  was  within  the  protection  of  the  2d  section  of  the  Thellusson  Act. 
The  Lord  ChanceUor  said  that  the  accmnulation  in  question  was  forbidden  by 
the  general  woids  of  39  and  40  Geo.  III.,  c.  98,  sec.  1.    But  sec.  2,  by  way  of 
pnmso,  introduces  the  exception  of  any  provision  ^^  for  payment  of  debts  of  any 
grantor,  aettlar,  or  devisor,  or  other  p^son  or  peisons.^'    The  object  was  to  pre- 
vent, beyond  certain  limits  of  time,  accumulation  of  property,  which  might  be 
dangerous  to  the  public,  and  to  allow  the  power  of  accumulation  to  remain, 
where  bond  fide  exercised  for  certain  specific  purposes.   ^^  It  is  not  pretended  that 
tbe  testator,  by  directing  that  any  sum  which  mi^t  accrue  from  the  four 
shares  above  L.200  a  year  ^  should  be  reserved  as  a  sort  of  sinking  fund  for  the 
pixytecdoii  of  the  shares,^  meant  to  rival  Mr  Thelluss<m,  and  to  create  a  fund 
which  might  make  his  descendant  too  wealthy  for  a  subject.    His  good  faith  in 
making  a  provision  for  the  security  of  those  who  were  to  take  the  shares  under 
his  wUl  was  not  diqmted.    He  himself,  along  with  other  shareholders,  had 
executed  articles  of  partnership,  by  which  he  covenanted  to  contribute  to 
all  the  debtfl  and  charges  of  the  newspaper.     This,  like  other  literary  specula- 
tions, was  subject  to  vicJasitude;  and  although  in  the  result  there  was  a 
considerable  sum  accumulated  from  the  overplus  beyond  the  L.200  a  year, 
in  soma  years  the  profits  of  the  shares  did  not  reach  that  amount,  and  it  was 
necefisaiy  to  supp^  the  deficit  from  the  accumulation  fund.    Debts  might 
have  be^  incurred  by  the  concern,  for  which  the  representativeB  of  the  testator, 
oar  his  legatees  of  the  four  shares,  might  have  been  liable  to  a  much  krgtf 
amount,  and  which  might  have  rendered  the  diaies  subject  to  sale  or  forfeiture. 
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The  accumulation,  therefore,  was  certainly  aprovisbn  for  tbe  payment  of  debts. 
Objection  was  made  that  tiieae  are  not  ite  debts  of  the  grantor,  settlor,  or  de- 
yiBOT.    Bat  the  statute  goes  on  to  say,  *  or  other  person  or  persons.*    The 
main  contention  on  the  p^  of  Uie  appdlant,  howerer,  was  that  the  debts  must 
be  past  debts ;  and  a  dictum  was  quoted  of  Lord  St  Leonards,  in  Barrinaton 
T.  LiddeU^  whore  that  great  judge,  conmienting  on  the  statute,  is  reported  to 
have  said,  ^  It  is  clear  that  the  provision  as  to  debts  must  relate  to  the  past 
debts.*    But  this  is  not  an  intimation  that  it  must  relate  to  past  debts  exdu- 
slyely ;  and  he  goes  on  to  finish  bis  sentence  by  adding,  *•  and  nobody  can  deny 
that  a  man  bemg  able  by  his  will  under  this  Act  to  provide  for  his  debts 
senerally,  this  wUl  include  his  future  debts.'    It  was  admitted,  that  if  this 
deed  had  made  the  testator's  executors  directly  liable  to  be  sued  for  these  debts, 
the  debts  might  be  considered  as  his.    And  the  partnership  deed  seems  to 
amount  to  a  coveuant  by  each  partner,  that  there  shall  be  a  remedy  in  respect 
of  each  share  for  future  chaiqges  upon  the  partnership.    The  accumulatioii 
directed  by  the  testator  in  the  present  case,  being  thus  to  be  regarded  by  a 
bond  fide  provision  for  payment  of  debts  within  sec.  2  of  the  Thellusson  Act, 
there  has  been  no  violation  of  that  Act ;  and  the  question  as  to  the  dispositioii 
of  the  fund  which  arose  from  the  accumulation  after  twenty-one  years  from  the 
death  of  the  testator,  argued  upon  the  supposition  that  this  accumulation  was 
unlawful,  does  not  arise."— (  Varlo  v.  Faden^  8  W.  R.  107.) 

Will. — Construction — Kin — "  Relations.'' — ^Testator  gave  a  moiety  of  his  real 
estate  to  his  wife  for  her  life,  and  ordered  the  other  moiety  to  be  applied  to  the 
maintenance  of  his  daughter ;  and  after  the  death  of  his  wife,  he  gave  all  his  real 
estates  to  his  said  daughter,  her  heirs,  etc.,  *^  provided,  nevertheless,  that  in 
case  of  the  decease  of  h^  said  daughter,  without  lawful  issue  (and  his  said  wife 
her  surviving),  then  and  in  such  case,  he  bequeathed  such  last-mentioned  estates 
to  his  said  wife,  and  after  her  decease,  to  lus  relations,  share  and  share  alike." 
Held  by  the  M.  R. — ^That  the  words  **  next  of  kin"  meant  relations  of  the 
testator  at  the  time  of  his  death,  and  not  his  relatiops  at  the  death  of  the  tenant 
for  life.— (Lee»  v.  Massey,  8  W.  R.  109.) 

Presumption  of  Death. — Practice — Chief  Clerk's  Certificate — Onus  of  Proof. 
— ^Where  a  party  had  not  been  heard  of  for  seven  years.  Held — That  the  presump- 
tion is  not  in  favour  of  his  having  died  during  the  first  half  of  that  period, 
although  it  is  equally  a  presumption  that  he  did  not  die  at  the  end  of  the  second 
half ;  it  being  a  preliminary  presumption  of  law  that  a  party  living  at  a  given 
time  is  alive  at  a  subsequent  time  within  a  reasonable  limit.    In  this  case  the 
deceased  William  Orton  had  left  London  suddenly,  where  he  was  redding  for 
upwards  of  seven  years  with  his  wife  and  family,  and  had  not  since  been  heard 
oi,  although  advertisements  for  him  were  inserted  in  the  principal  London 
newspapers.    The  chief  clerk  had,  on  a  narrative  of  the  facts,  found  that  the 
testator  was  dead,  and  eranted  letters  of  administration  de  bonis  non  to  his  re- 
presentatives, and  also  n>und  that  William  Orton  could  not  be  presumed  to  have 
predeceased  his  uncle  Henry,  whose  estate  was  to  be  administered.    Kindersley, 
V.  C. — ''*'  The  presumption  on  the  ordinary  chances  of  life  would  be,  that  tins 
young  man  would  survive  his  uncle  the  testator,  although  that  was  not  a  con- 
clusion ;  for,  cssteris  paribus^  the  uncle  might  survive  the  nephew.     William 
Orton,  who  was  living  in  November  1827,  might  be  presumed  to  be  living  in 
January  1831.    The  first  presumption  of  law  was,  that  a  man  who  was  living 
at  a  given  period  was  alive  at  some  subsequent  time,  within  a  reasonable  limit 
It  was  competent  to  rebut  that  presumption  by  evidence,  or  a  counter-presump- 
tion.   Positive  evidence  there  was  none.    In  seven  years  he  would  be  presumed 
to  be  dead ;  but  the  presumption  would  not  be  that  he  died  at  any  given  period. 
Whv  was  the  Court  to  assume,  in  this  case,  that  the  party  died  in  the  first  half 
of  the  seven  years,  rather  than  the  last  ?    The  chances  were  equal,  exo^t  with 
respect  to  the  advertisements,  which,  as  to  some  of  them,  were  issued  in  the 
last  half ;  but  this  was  a  probability  only,  not  a  presumption,  that  William 
Qrton  was  dead  before  January  1831.    The  onus  of  showing,  by  proof,  that  he 
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vas  not  alive,  was  on  the  party  asserting  that  he  was  not,  not  on  those  who 
contended  that  he  was  next  of  kin  ;  although,  of  course,  that  might  be  rebutted. 
The  Court  was  now  asked  to  presume  that  the  party  died  within  the  first  half 
of  the  seven  years,  quite  contrary  to  the  decision  in  the  case  cited.  There  was 
not  sufficient  to  rebut  the  preliminary  presumption  of  law,  that  he  was  alive 
during  the  first  half.  For  these  reasons,  William  Orton  could  not  be  cast  out 
of  the  category  of  next  of  kin." — (Lambe  v.  Orton,  8  W.  R.  111.) 

Conflict  of  Jubisdiction. — Scotch  Arrestment. — A  policy  was  effected  by  A. 
upon  his  own  life  in  an  insurance  office  carrying  on  business  both  in  England 
and  Scotland,  and  assigned  to  B.  as  security  for  money  advanced.    A.  and  B. 
were  both  domiciled  in  England,  but  B.  having  estates  in  Scotland,  they  were 
sequestrated  according  to  the  law  of  Scotland  for  the  benefit  of  his  creditors ; 
and  after  his  death,  the  policy  money  was  arrested  by  order  of  the  Court  of 
Session,  in  pursuance  of  the  sequestration.    Afterwards,  B.  filed  a  bill  in  the 
English  Court  of  Chancery  for  payment  of  the  amount  due  to  him  on  the 
security  of  the  policy,  and  the  Vice-Chancellor  directed  the  fund  to  be  paid  into 
Court  without  prejudice  to  the  Scotch  arrestment ;  and  when  the  cause  came  to 
a  hearing,  decided  on  the  rights  of  the  parties,  and  directed  the  fund  to  be  paid 
to  the  plaintiff.     The  principal  defendant  having  been  guilty  of  laches  in 
bringing  the  appeal,  and  having  shown  acquiescence  in  the  decision  of  the  Vice- 
chancellor,  his  appeal  was  dismissed  with  costs.     Observed  by  the  Lord  Chan- 
cellor :  **  Tlie  decree  of  13th  December  1858  appears  to  be  erroneous ;  and  had 
there  been  an  immediate  appeal  against  it,  I  think  that  it  ought  to  have  been 
reversed.     I  do  not  question  the  jurisdiction  of  the  Court  of  Chancery  over  the 
subject-matter  of  the  suit.     I  consider  it  wholly  immaterial  that  M'Cubbin  was 
domiciled  in  Scotland ;  and  whether  the  assurance  company  is  to  be  considered 
as  domiciled  in  Scotland  or  in  England,  or  in  both  countries,  signifies  nothing. 
But  the  Court  had  jurisdiction  to  stay  the  proceedings  in  Chancery,  on  reason- 
able terms,  till  the  Scotch  suit  should  be  determined,  and  in  my  opinion  ought 
to  have  done  so.    This  is  not  a  case  of  conflict  of  jurisdiction,  or  depending  upon 
the  comity  diown  to  each  other  by  the  tribunals  of  different  states,  according 
to  the  law  of  nations.    This  case  was  very  properly  likened,  during  the  argu- 
ment, to  similar  suits  having  been  brought  in  England  in  the  Court  of  Exche- 
quer, while  that  Court  still  possessed  equitable  jurisdiction,  and  in  the  Court 
of  Chancery.     A  suit  having  been  conunenced  in  the  Court  of  Exchequer,  if 
after  bill  and  answer  a  suit  had  been  commenced  in  the  Court  of  Chancery 
exactly  for  the  same  cause,  I  conceive  that  the  indecorous  spectacle  would  not 
have  been  exhibited  of  the  two  courts  rtmning  a  race  against  each  other,  and 
that  the  Court  of  Chancery  would  have  forborne  to  make  a  decree  in  the  very 
matter  on  which  the  Court  of  Exchequer  was  deliberating.     In  the  present  case 
there  was  no  clashing  between  the  law  of  England  and  the  law  of  Scotland ; 
and  I  see  no  superior  convenience  in  adjusting  the  balance  between  Venning 
and  Robertson  m  England  rather  than  in  Scotland.     On  the  contrary,  an 
interdict  had  been  regularly  granted  against  removing  from  Edinburgh  the  ac- 
counts and  documents  bv  which  the  balance  was  to  be  ascertained.    The  slow 
pace  at  which  the  Scotcn  Court  was  said  to  be  advancing  cannot  gravely  be 
assigned  as  a  reason  for  anticipating  its  decision.    The  suit  in  the  Court  of 
Session  was  not  commenced  till  September  1857,  and  little  more  than  n  year 
had  elapsed  before  the  decree  finally  deciding  the  matter  in  dispute  was  pro- 
noimoed  by  the  Court  of  Chancery.    I  do  not  find  any  laches  on  the  part  of 
M^Cubbin  in  the  interval ;  and  it  would  hardly  have  been  said  in  the  Court  of 
(^hancory  in  former  times,  that  a  court  is  to  be  superseded  because  it  may  be 
somewhat  tardy  in  giving  fiual  judgment.     At  the  bar,  it  was  assumed  that  the 
certificate  of  tiie  chief  clerk  was  proof  that  M^Cubbin  had  no  merits,  and  that 
he  was  vexatiously  attempting  to  prevent  Venning  from  realizing  a  just  claim. 
Bat  the  prcwpriety  of  the  decree  ot  the  18th  of  December  1858  cannot  be  sup- 
ixnrted  by  toe  result  of  the  inquiry  made  under  it  before  the  chief  clerk  in 
London.    If  that  inquiry  ought  never  to  have  been  directed,  I  must  likewise 
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obserre  that  this  decree  k  not  quite  ooofiistent  with  the  order  of  the  21(st  of 
April  1858,  which  ordered  the  money  to  be  brought  into  Court  ^  without  pre- 
judice in  any  manner  to  the  Scotch  letters  of  arrestment  and  the  execution 
thereof/  The  letters  of  arrestment  seem  to  be  rather  prejudiced  when  the 
money  arrested  is  paid  to  Yenning  as  his  property  under  a  decree  of  this  Court. 
What  is  to  become  of  the  Scotch  action  of  *  count  and  reckoning?'  The  juris- 
diction of  the  Court  of  Session  continues ;  and  if  there  should  be  a  decree  of  that 
Court  ordering  Venning  to  pay  the  L.5375, 6s.  lOd.  to  M^Cubbin,  to  be  divided 
amongst  the  creditors  of  Koberteon,  how  is  this  decree  to  be  enforced  ?  To 
avoid  such  an  unseemly  conflict,  I  think  that  on  the  13th  of  December  1858, 
the  Yice-Chancellor  Sir  William  Page  Wood  should  have  pronounced  an  order 
similar  to  that  pronounced  by  the  v  ice-Chancellor  Sir  John  Leach,  in  ElUolt 
V.  Lord  Minto,  6  Mad.  16,  ^  That  the  suit  should  stand  adjourned  till  the  de- 
termination of  the  suit  for  the  same  cause  depending  in  Scotland.'  Had  the 
English  suit  been  first  commenced,  I  conceive  that  the  Court  of  Session,  although 
having  jurisdiction  over  the  subject-matter,  would  not  have  permitted  a  second 
suit  to  proceed  there ;  and  it  would  appear  from  Buskby  v.  Mwiday^  5  Mad.  297, 
and  the  authorities  collected  in  the  case  of  The  Carran  Company  v.  M^Laren^  5 
H.  L.  Ca.  416,  that  although  the  Court  of  Chancery  cannot  act  directly  to  stop 
a  suit  improperly  prosecut^  in  another  country  to  determine  questions  which 
ought  to  be  adjudicated  upon  here,  it  will  stop  the  prosecution  of  such  a  suit  by 
granting  au  injunction,  to  operate  indirectly,  upon  the  person  who  so  attempts 
to  prosecute  it."  [The  proceedings  in  the  Court  of  Session  were  reported  lately 
in  the  JoumaWj^-^Venning  v.  Lioyd^  8  W.  R.  117.) 

Insurance. — Vendor  and  Purchaser. — S.  contracts  in  writing  to  purchase  a 
leasehold  house  of  D.  and  his  co- trustees  for  sale.  The  house  is  held  under  B. 
college,  and  there  is  a  power  of  re-entry  and  avoidance  of  the  lease  on  non-per- 
formance of  any  covenant.  The  insurance  of  the  house  being  about  to  expire, 
D.  renews  it  so  as  just  to  extend  beyond  the  day  appointed  for  completion. 
The  purchase  is  not  completed  on  that  day,  and  the  insurance  expires.  On  a 
subsequent  day,  when  the  parties  meet  to  complete,  the  fact  of  the  policy  having 
dropped  is  discovered ;  but  the  purchaser's  solicitor  offers  to  complete  if  a  waiver 
6i  the  forfeiture  is  obtained ;  this  the  plaintiff's  solicitor  declines,  although 
afterwards  a  waiver  is  obtained.  The  purchaser  refuses  to  complete  ;  and  on 
bill  filed  by  D.  to  enforce  specific  performance  against  S.,  bill  dismissed  without 
costs. — Per  Kindersley,  V.  C. :  If  the  fact  of  an  insurance  being  about  to  expire 
after  the  day  appointed  for  completion  and  acceptance  of  title  is  known  to  a 
purchaser,  and  on  being  applied  to  for  the  means  of  renewing  it  he  refuses  to 
afford  them,  the  Court  would  enforce  performance  against  him.  The  omission 
of  a  vendor  to  inform  a  purchaser  of  the  dav  on  which  a  policy  of  insurance  on 
the  premises  will  expire,  followed  by  a  forfeiture  of  the  lease,  is  not  sufl^ient 
to  put  an  end  to  the  contract. — {Dowson  v.  Solomon,  8  W.  R.  123.) 

Sale  of  Shares. — Joint  Slock  Company. — ^B.  was  manager  of  a  company,  of 
which  C,  D.,  E.,  and  F.  were  directors.  Ho  also  held  shares  on  which  calls 
were  payable.  The  board  was  to  consist  of  seven  directors,  of  whom  three  were 
to  form  a  quorum.  At  a  meeting  on  28th  August  1856,  at  which  C,  D.,  £., 
and  F.  were  present,  a  resolution  was  put  and  sent  to  B.,  that  the  board,  to 
terminate  a  misunderstanding,  would  accept  his  resignation,  and  pay  him  his 
salary  due,  ete. — ^in  round  numbers,  say  L.150 ;  and  that  the  members  of  the 
board  would  jointly  relieve  him  of  his  shares,  and  guarantee  him  against  any 
calls  thereon ;  requiring  an  answer  by  September  4,  the  then  next  board-day,  or 
the  directors  would  not  be  bound  by  the  terms  offered.  On  September  2,  B. 
replied,  accepting  the  offer.  On  the  4tlL,  at  a  meeting  of  the  company,  D.,  £., 
and  F.  were  present  (but  not  C),  when  B.'s  letter  was  read ;  and  a  resolution 
was  passed  and  sent  to  him,  that,  having  heard  his  letter  read,  they  accepted 
his  rcaignatiou,  and  required  the  guarantee,  ete.,  to  be  prepared.  On  Oct.  3, 
B.  was  informed  that  the  consideration  of  his  agreement  was  deferred  to  the 
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foIlowiDg  day  ;  and  at  an  eztraordinaiy  meeting  of  the  board  on  Oct.  23d,  at 
which  C,  D.,  E.,  and  F.  were  present,  it  was  resolved  that  B.'b  resignation  be 
accepted,  and  the  terms  referred  to  the  company's  solicitor.  The  agreement 
was  not  carried  out  by  the  board ;  and  B.  being  afterwards  compelled  to  pay 
calls,  he  brought  an  action  against  C,  D.,  E.,  and  F.  for  not  having  given  the 
guarantee  as  agreed.  It  was  contended  for  the  defendants  that  the  agreement 
of  the  four  was  not  the  act  of  the  board.  But  the  Court  of  Exchequer  held 
that  they  were  bound  by  the  agreement ;  for,  having  held  out  to  plaintiff  that 
it  usu  an  agreement  of  the  board,  they  were  estoppgd  or  barred  from  saying 
that  it  was  not  so,  and  that,  if  they  could  not  give  the  guarantee  they  had  pro- 
mised, they  would  be  liable  in  damages  for  not  doing  so {Barker  v.  Allan  and 

Others,  85  L.  T.  Rep.  167.) 

Mabbiage. — Settlement — Representations  to  Intended  Husband. — A  marriage 
was  contracted  in  1839  by  P.  with  the  daughter  of  D.,  on  the  faith,  as  he 
alleged,  of  representations  made  by  D.,  that  he  would  settle  his  E.  estate  and  a 
earn  of  105,000  sicca  rupees  on  his  daughter  and  the  children  of  the  marriage. 
In  1855  P.  died,  having  by  his  will  devised  the  E.  estate  to  his  niece,  and  given 
only  L.4000  to  his  daughter's  children.     No  information  could  be  obtained  of 
any  settlement  having  been  in  existence.    A  bill  was  filed  on  behalf  of  the  in- 
fant children,  who  claimed  to  be  entitled  to  the  £.  estate  oa  against  the  devisee, 
and  to  the  sum  of  rupees  out  of  the  testator's  estate.     Held — That  the  evidence 
being  sufficient  clearly  to  satisfy  the  Court  that  the  alleged  representations  were 
made,  and  that  on  the  faith  of  them  the  marriage  was  contracted,  the  plaintiffs 
were  entitled  to  have  the  representations  made  good  as  against  the  testator^ 
assets ;  and  that,  subject  to  tne  claims  of  his  creditors,  they  must  be  declared  to 
be  entitled  to  the  property  in  question. — Stuart,  V.  C. :  If  the  evidence  proves 
with  sufficient  certainty  a  representation  of  this  kind,  by  which  the  concmct  of 
the  contracting  parties  in  the  marriage  was  influenced,  the  law  of  this  Court, 
settled  in  the  House  of  Lords,  entitled  the  petitioners  to  the  relief  which  they 
pray.    In  the  case  of  Hammersley  v,  De  Biel,  the  representation  made  by  the 
lather  of  the  wife  was  merely  of  an  intention  to  make  a  further  provision  for  his 
daughter  and  her  children  of  L.  10,000  on  his  death.     There  was  no  more  than 
the  expression  of  an  intention  to  leave  this  sum  by  a  moveable  instrument.    But 
inasmuch  ajs  the  expression  of  that  intention,  on  such  an  occasion,  had  an  in- 
fluence on  the  conduct  of  the  contracting  parties,  and  was  an  inducement  to 
the  contract,  the  House  of  Lords  affirmed  the  decision  of  the  Court  of  Chancery, 
and  compelled  the  executors  of  him  who  had  made  the  representation  to  pay 
the  money,  and  to  fulfil  that  which  wa£  expressed  as  a  mere  intention,     lliis 
docthne,  which  gives  all  the  force  of  a  binding  contract  to  the  mere  expression 
of  an  intention  to  do  something  by  an  instrument  revocable  in  its  nature,  is  too 
firmly  established  to  be  shaken.    It  has  been  acted  upon  in  this  Court  from  an 
early  period.     The  present  case  cannot  be  brought  within  the  application  of  the 
principle  unless  there  be  clear  proof  of  the  representation  actually  made,  and 
made  under  circumstances  to  show  that  it  innuenced  the  conduct  of  the  con- 
tracting parties.    There  must  also  be  reasonable  certainty  as  to  the  amount  and 
nature  of  the  property  to  which  the  representation  applied. — (Prole  v.  Soady^ 
8  W.  B,  131.) 

Jurisdiction. — Domicile  of  Wife. — ^Thifl  was  a  suit  for  restitution  of  con- 
jugal rights.  The  respondent  appeared  under  protest,  and  pleaded  that  he  was 
not  subject  to  the  jurisdiction  of  the  Court.  The  facts  established  in  evidence 
were  as  follows: — ^The  respondent,  Major  Yehrerton,  was  bom  in  Ireland  of 
Irish  parents,  and  when  a  minor  received  a  nulitary  education  in  England,  ob- 
tained a  commission  in  the  Royal  Artillery,  and  was  afterwards  stationed  at  or 
near  Edinburgh.  When  there,  he  married  in  Scotland  the  petitioner,  Maria 
Theresa,  who  is  said  to  have  been  bom  at  Chetwode,  in  Lancashire.  I'he  parties 
then  went  to  Ireland,  were  remarried  there  according  to  the  rites  of  the  Koman 
Catholic  Church,  returned  to  Scotland,  cohabited  as  man  and  wife  there,  at 
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Hull,  and  afterwards  at  Bordeaux  in  France.  In  April  1858,  respondent 
quitted  petitioner  at  Bordeaux,  and  returned  to  Edinburgh,  where  he  has  re- 
mained with  his  company  ever  since,  and  has  constantly  refused  again  to  live  or 
cohabit  with  petitioner.  The  head-quarters  of  the  regiment  of  Artillery  haye 
always  been  at  Woolwich ;  the  head-quarters  of  the  di&erent  battalions— or,  as 
they  are  now  called,  brigades — of  the  regiment  were,  by  general  order  of  the 
1st  April  1859,  removed  from  Woolwich,  and  established  at  various  places. 
The  head-quarters  of  the  brigade  to  which  respondent  has  been  attached  have 
not,  since  that  time,  been  in  England.  The  petitioner  asserted  in  her  rejJica- 
tion,  which  was  not  contradicted,  that  at  the  time  of  the  commencement  of  the 
suit  she  was  and  still  is  domiciled  in  England,  viz.  in  Middlesex.  The  Judge- 
Ordinary  : — The  case  now  to  be  decided  is  certainly  of  much  importance,  and 
from  the  scope  of  the  argument  appeared  to  be  involved  in  considerable  diffi- 
culty. But  upon  reflection  the  point  to  be  determined  appears  simple  and  easy 
of  solution.  Major  Yelverton  may  have  retained  his  domicile  of  origin  for  many 
purposes,  and  yet  may  have  been  domiciled  in  England  so  as  to  give  jurisdic- 
tion to  this  Court.  Was  he  domiciled  in  England  for  the  purpose  of  founding 
jurisdiction  ?  He  was  not  bom  in  England — ^he  was  here  for  some  time  as  a 
student  when  a  minor ;  he  afterwards  passed  some  time  (probably  a  very  short 
time,  for  its  duration  is  not  mentioned)  at  Hull,  removed  thence  to  Bordeaux, 
and  thence  to  Edinburgh,  where  he  has  remained  ever  since.  He  cannot,  there- 
fore, be  said  to  have  ever  dwelt,  or  had  a  residence,  in  England  since  he  ob- 
tained his  commission;  and  the  case  as  to  domicile  must  rest  upon  the  alleged 
legal  fiction,  that  he  is  supposed  to  be  present  at  the  head-quarters  of  the  regi- 
ment of  Artillery  in  wliicn  ne  has  a  company.  No  decision  or  dictum  was  cited 
to  support  that  position,  nor  can  I  find  any  authority  for  it.  If  that  ground 
fails,  upon  what  other  grounds  can  the  petitioner's  right  to  sue  in  this  Court  be 
sustained?  This  is  a  court  for  England,  not  for  the  United  Kingdom,  or  for 
Great  Britain ;  and  for  the  purposes  of  this  question  of  jurisdiction,  Ireland  and 
Scotland  are  to  be  deemed  foreign  countries  equally  with  France  or  Spain.  If 
this  be  so,  this  is  a  suit  against  a  foreigner,  who  is  not,  and  was  not  at  the  com- 
mencement of  the  suit,  within  the  kingdom  of  England ;  who  never  had  any 
residence  in  England ;  who  never  owed  obedience  to  the  laws  of  England,  except 
during  his  temporary  sojourn ;  and  who  is  not  said  to  have  done  anything  in 
England  contrary  to  these  laws.  His  Lordship  then  went  fully  into  the  authori- 
ties, citing  Story  and  Boullenois,  and  the  dicta  of  Lord  Lyndhurst  in  Warrender's 
case ;  and  concluded  by  intimating  that  there  was  no  specialty  in  the  case  to 
take  it  out  of  the  ordinary  rule,  Actor  sequitur  forum  rei, — {Yelverton  v.  Yelver- 
toHy  8  W.  R.  134.) 

Real  and  Personal. — Fixtures — Machinery. — ^M.,  the  owner  of  land,  in 
1853  mortgaged  it  in  fee  to  0.,  who  in  August  1858  sold  it  to  the  defendant. 
M.  became  bankrupt  in  September  1858.  After  the  mortgage,  and  before  the 
sale,  M.,  who  had  always  continued  in  possession,  erected  buildings  on  the  land, 
and  set  up  a  steam-engine  and  boiler,  used  for  supplving  with  soft  water  the 
baths  which  had  been  erected  on  the  premises ;  also  a  hay-cutter  and  malt  mill, 
or  com -crusher,  and  grinding-stones,  all  (except  the  grinding-stones)  bein^^ 
secured  with  bolts  and  nuts,  or  otherwise  firmly  affixed  to  the  buildings,  but  in 
such  a  manner  as  to  be  removeable  without  damage  to  the  buildings,  or  to  the 
things  themselves.  The  upper  mill-stone  lay  in  the  usual  way,  upon  the  lower 
grinding-stone.  All  the  fixtures  were  put  up  for  the  purpose  of  trade.  They 
were  all  firmly  annexed  to  the  property  for  the  purnoee  of  improving  the  in- 
heritance, and  not  for  any  temporary  purpose.  Held  by  the  Ck>urt  of  C.  P. — ^In 
an  action  by  the  bankrupts  assignees  to  recover  the  articles  so  affixed,  that 
when  the  mortgagor,  after  the  date  of  the  mortgage,  annexed  the  fixtures  for  a 
permanent  purpose,  and  for  the  better  enjoyment  of  his  estate,  he  thereby  made 
them  part  of  the  real  estate,  which  had  been  vested  by  the  deed  in  ^e  mort- 
gagee, and  that,  consequently,  the  assignees  of  M.,  the  mortgagor,  could  not 
maintain  the  action.— (  Walmsley  v.  Milne,  8  W.  R.  138.) 
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SUMMARY  APPEAL  FROM  SHERIFF  COURTS. 

SECOND  ABTICLE. 

A  STRANGER  visiting  the  halls  of  Parliament  Square  would  naturally 
feel  some  uneasiness  if  he  should  chance  to  come  unawares  upon  a 
conrocation  of  black  robed  and  uncanny  looking  persons,  who  by  the 
qaaintness  of  their  attire,  might  pass  for  some  monastic  conclave  of 
the  middle  ages,  and  by  the  gravity  and  secrecy  of  their  deliberations, 
would  suggest  ideas  of  resemblance  to  a  diplomatic  congress  or 
conseil  (fetat      The  surprise  occasioned  by  such  an  unexpected 
meeting  would   doubtless   be  reciprocated    by  the  gentlemen   to 
whose  proceedings  we  allude ;  for  on  such  occasions  the  doors  of  the 
oak-paneled  corridor  of  the  Advocates'  Library  are  carefully  barred 
against  all  intruders.     Now,  if  the  reader  supposes  we  are  going 
to  hint  at  something  mysterious  or  undivulged,  we  may  at  once 
assure  him  that  he  is  mistaken.     The  policy  of  the  "  Parliament 
House  clique  "  is  not  inspired  by  anything  that  passes  at  the  meet- 
ings of  the  body  we  allude  to ;  nor  is  their  organization  directed 
to  the  prosecution  of  any  insidious  design  against  the  constitution 
of  the  country  in  Church  and  State.     On  the  contrary,  we  are 
happy  to  say  that  the  deliberations  of  the  Faculty  are  marked  by  a 
decidedly  conservative  and  orthodox  tone  of  opinion,  and  by  a  truly 
British  sensibility  to  the  dangers  of  innovation.     An  air  of  serenity 
and  staid  decornm  pervades  its  assemblies,  which  is  in  harmony 
with  their  consultative  character ;  for,  true  to  the  instincts  of  the 
profession,  the  Faculty  never  originates  anything,  but  merely  offers 
its  opinion  on  such  projects  of  law  as  may  be  submitted  to  it. 

It  is  just  possible  however,  that,  before  the  expiry  of  the  present 
session  of  Parliament,  we  may  have  to  announce  the  advent  of  the 
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first  product  of  the  collective  wisdom  of  the  Faculty  applied  to 
original  legislation.    That  corporation,  or  rather  a  committee  of  its 
memherSy  is  at  present  in  incubation  on  a  Bill ;  though  what  is  the 
precise  nature  of  the  enactment  in  contemplation,  we  have  not  been 
able  to  ascertain.     The  project  originated,  we  believe,  in  a  move- 
ment amongst  some  of  the  junior  members  of  the  Faculty,  which 
had  for  its  object  the  restoration  of  the  civil  jurisdiction  of  the 
Circuit  Courts.    The  subject  was  recently  considered  at  a  very  full 
meeting  of  the  Faculty ;  and  while  the  gentlemen  present  seemed  to 
be  unanimously  of  opinion  that  provision  should  be  made  for  a 
summary  appeal  from  the  Sheriff  on  points  of  law,  very  decided 
opinions  were  also  expressed  to  the  effect  that  a  Circuit  Court  of 
Justiciary  was  not  the  most  satisfactory  tribunal  for  the  adjudication 
of  such  cases.     In  that  opinion  we  are  inclined  to  concur ;  though 
we  have  already  on  more  than  one  occasion  pressed  for  a  return  to  the 
former  system,  as  a  simple  and  practicable  step,  and  as  less  likely 
to  meet  with  opposition  than  any  scheme  involving  the  establish- 
ment of  a  new  Court  of  Appeal.    But,  after  the  opinions  that  have 
been  expressed,  we  scarcely  anticipate  that  the  Faculty  will  report 
in  favour  of  a  restoration  of  the  Circuit  jurisdiction ;  which  is 
liable,  at  any  rate,  to  two  weighty  objections.     First,  the  absence  of 
a  good  library  within  reach  of  the  Circuit  bar,  makes  it  impos- 
sible to  do  justice  to  any  argument  founded  on  legal  authorities ; 
and  secondly,  the  limited  time  allowed  for  the  sittings,  makes  it 
impossible  that  arguments  can  be  heard  and  considered  in  a  satis- 
factory manner.   Indeed,  it  would  be  absolutely  necessary,  if  any  real 
appeal  is  to  be  given,  to  provide  for  the  division  of  the  Circuit  Court 
into  two  tribunals;   so  that  one  of  the  judges  may  have  leisure  to 
attend  to  civil  business,  whilst  his  colleague  is  proceeding  with  the 
criminal  trials.    We  are  fully  alive  to  the  importance  of  having  a 
plurality  of  judges  present  on  the  criminal  bench;  but  we  do  not 
see  how  a  deliberate  hearing  can  be  secured  to  the  suitor,  if  appeals 
are  to  be  taken  up,  as  they  were  wont  to  be,  at  the  fag  end  of  the 
criminal  sessions,  when  judges  and  counsel  are  alike  impatient  of 
delay,  and  would  naturally  object  to  be  detained  in  a  circuit  town 
after  the  serious  business  of  the  assize  was  over. 

Yet,  sm*ely,  it  cannot  be  difficult  to  devise  a  method  of  appeal  which 
shall  be  as  summary  as  that  of  the  Circuit  Court,  and  not  more  ex- 
pensive. The  disadvantages  to  which  we  have  alluded  in  connection 
with  the  Circuit  appeal  court,  are  incident  to  that  tribunal  alone ; 
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they  do  not  arise  irom  the  form  of  procedure,  which  is  simple  and 
well  adapted  for  the  purpose.    The  only  changes  requisite  to  adapt 
the  machinerj  of  the  existing  Appeal  Court  to  the  requirements  of 
the  time  are, — first,  the  extension  of  the  right  of  appeal  to  all  ques- 
tions of  law  arising  under  the  Sheriff's  summary  jurisdiction ;  and 
secondly,  to  provide  for  these  appeals  being  taken  up  without  delay 
at  the  ordinary  sittings  of  the  Court  in  Edinburgh.     To  send  such 
cases  to  a  Division  of  the  Court  of  Session  would  be  simply  depriving 
them  of  their  summary  character  altogether,  and  arming  litigious 
defenders  with  a  new  engine  of  delay.    But  there  are  the  Lords 
Ordinary — not  all  fully  occupied,  but  all  equally  anxious  to  dis- 
cbarge their  duties  with  fidelity ;  and  to  devote  a  fair  share  of 
their  time  to  the  interpretation  of  the  law  which  they  are  paid  to 
administer.     Some  of  these  learned  and  estimable  judges  may  almost 
he  said  to  be  working  on  half-time ;  and  they  would  make  just  the 
tribmial  we  are  in  search  of.     Let  it  be  provided  that  any  two  judges 
of  the  Court  of  Session  shall  form  a  court  for  hearing  appeals  from 
the  Sheriff  on  questions  of  law ;  and  that  their  decision  shall  be 
final  except  in  the  event  of  a  difference  of  opinion ;  leaving  the  com- 
position of  the  Court  to  be  arranged  amongst  the  judges  themselves. 
If  this  were  done,  we  have  no  doubt  that  arrangements  could  easily 
he  made  for  holding  special  courts  for  such  appeals  twice  or  three 
times  a  week  if  necessary.    We  do  not  say  that  these  Courts  should 
always  be  composed  of  Outer  House  judges.     There  never  could  be 
any  difficulty  in  forming  a  quorum,  while  there  are  eight  Inner 
House  judges  on  the  bench ;  because  one  judge  can  always  be 
spared  firom  either  of  the  Divisions  without  detriment  to  the  public 
service — a  court  of  three  being  generally  admitted  to  form,  at  any 
rate,  as  satisfactory  a  tribunal  as  any  court  composed  of  an  even  num- 
ber of  members.    As  for  process,  the  less  we  are  to  have  of  that  the 
better.    The  words,  '^  I  appeal  against  this  interlocutor"  indorsed 
on  the  interlocutor  sheet,  should  be  a  sufficient  warrant  for  remov- 
ing the  case  from  the  Sheriff  and  enrolling  it  before  the  Coiut  of 
Session ;  and  the  questions  of  law  in  dispute  should  either  be  argued 
on  the  interlocutor  itself  without  reference  to  the  summons,  or  on  a 
case  stated  by  the  parties  and  authenticated  by  the  judge,  as  we 
sn^ested  in  a  former  article. 

Another  feature  which  we  deem  essential  to  the  successful  working 
of  our  scheme,  is,  that  the  parties  should  be  enabled  if  they  please 
to  bring  cases  of  any  valuey  under  review  in  this  summary  form. 
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There  is  a  provision  in  the  existing  enactments  which  enables  parties 
to  take  advocations  before  the  Lord  Ordinary^  and  to  consent  to  his 
decision  being  final.     This  proviso^  meanwhile^  has  proved  entirely 
inoperative ;  because  no  party  who  has  already  obtained  the  decision 
of  one  court  in  his  favour,  cares  to  tie  himself  down  to  abide  the 
decision  of  another  single  judge.     But  if  the  appellate  tribunal  were 
made  to  consist  of  two  judges  of  the  superior  courts,  and  were  re- 
commended by  the  advantages  of  cheapness  and  dispatch,  we  have 
little  doubt  but  it  would  be  resorted  to  in  ordinary  Sheriff  Court 
actions ;  and  that  to  so  great  an  extent,  as  practically  to  supersede 
Advocations  altogether.   We  need  not  dwell  upon  the  benefits  which 
are  likely  to  accrue  from  a  system  which  ensures  uniformity  in  the 
administration  of  the  law  throughout  the  kingdom,  at  a  cost  which 
even  the  strictest  votaries  of  economy  will  admit  to  be  inconsider- 
able.    But  we  wish  to  point  out  that  the  saving  of  time,  which  many 
believe  to  be  of  even  greater  consequence,  will  not  be  limited  to  the 
suitors  who  bring  their  cases  into  the  new  Court  of  Appeal.     If  the 
result  of  the  new  system  be  to  supersede  advocations,  it  is  obvious 
how  much  this  will  tend  to  lighten  the  Eolls  of  the  Inner  House^ 
which  have  been  swelled  of  late  years  to  an  unmanageable  extent, 
mainly  in  consequence  of  the  fiicilities  given  for  advocating  directly 
to  that  tribunal.     Without  meaning  to  say  that  even  the  provision 
of  a  separate  Court  of  Appeal  would  leave  the  judges  of  the  Inner 
House  much  leisure  during  session,  we  may  at  least  look  forward 
to  some  such  measure  as  the  natural  solution  of  a  difficulty  which 
has  been  seriously  felt,  and  must  be  met  without  further  delay. 
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1.  Intkoductobt — Possession. 

We  offer  no  apolo^  for  entering  in  these  pages  on  the  considera- 
tion of  the  Civil  Law.  A  journal  which  aims  at  recording  tlie 
progress  of  legal  literature  in  Scotland  may  well  rely  upon  the 
approval  of  its  readers  in  its  efforts  to  elucidate  one  of  the  most  fer- 
tile sources  of  our  existing  law.  Nor  are  we  disposed  to  waste 
much  argument  on  the  charge  of  unpracticalness,  wnich  is  so  often 
urged  against  these  studies.  In  an  age  when  tlie  mechanical  sub- 
division of  labour  has  been  carried  into  the  cultivation  of  literature, 
when  every  branch  of  knowledge  is  separated  firom  others,  and  each 
obtains  its  own  circle  of  adherents,  it  may  not  be  unnecessary  to 
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remind  the  lawyer  who  seeks  to  walk  in  the  higher  paths  of  the 

Erofession,  of  the  danger  of  a  fragmentary  education.  But  it  would 
e  altogether  useless  at  this  late  stage  of  such  discussions  to  combat 
the  position  assumed  by  those  who  would  divorce  the  practical 
lesaits  of  any  study  from  all  connection  with  its  principles.  Enough 
has  been  said  and  written  in  opposition  to  such  views  to  render  fur- 
ther argument  superfluous ;  and  now  the  evil  must  either  be  endured 
with  patience^  or  allowed  to  work  its  own  remedy.  And  yet  it  is  a 
singQJar  and,  in  many  respects,  a  lamentable  thing  that  an  obvious 
fallacy  should  be  productive  of  such  evil  consequences.  At  present, 
Scotland  exhibits  the  spectacle  of  a  country  which,  more  perhaps  than 
any  other  European  state,  is  connected,  by  the  spirit  and  the  letter 
of  its  legal  system,  with  the  jurisprudence  of  Rome,  and  yet  is  more 
profoundly  indifferent  than  any  other  to  all  questions  in  which  that 
inrisprudence  is  concerned.  Not  by  any  means  that  there  is  any 
ack  of  opportunity  for  prosecuting  this  study.  Thanks  to  the 
wisdom  01  our  forefathers,  ample  provision  exists,  both  in  libraries 
and  schools,  for  securing  to  it  full  practical  effect.  But  it  has 
been  reserved  for  an  age  of  boasted  practical  improvement  to  dis- 
credit the  ancient  standards  of  legal  education.  Our  institutional 
authors  are  witnesses  to  the  ardour  with  which  the  writing^  of  the 
civilians  were  cultivated  in  their  time.  In  the  present  day,  under 
the  prevailing  scepticism  as  to  ultimate  results,  and  the  growing 
impatience  oi  all  mtellectual  processes,  scholarship  and  the  higher 
branches  of  legal  attainment  nave  gradually  been  allowed  to  fall 
into  abeyance. 

We  assume  the  importance  of  our  subject,  and  it  therefore  falls 
as  Uttle  within  the  scope  of  our  present  aim  to  uphold  the  authority 
of  the  Roman  law  agamst  those  who  object  to  it  on  special  grounds, 
as  against  the  general  arguments  of  professed  sceptics  in  the  value 
of  abstract  speculation.    But  there  is  one  objection  which  carries 
with  it  such  an  air  of  plausibiUty,  and  has  estaolished  such  a  strong 
position  among  ourselves,  as  to  entitle  it  to  a  short  preliminary 
notice.     Paradoxical  as  it  may  appear,  the  assertion  is  oflen  made, 
that  the  very  alliance  which  subsists  between  the  law  of  Scotland 
and  the  Roman  jurisprudence  is  the  best  of  all  reasons  why  the 
latter  may  safely  oe  ignored.     If  it  be  true,  as  has  been  stated,  that 
oar  institutional  authors  have  borrowed  so  extensively  from  the 
books  of  the  civilians,  their  labours,  it  is  maintained,  have  rendered 
farther  study  of  these  works  superfluous.    To  this  it  might  be  a 
sufficient  answer  that  a  study  which  asserts  pre-eminent  claims  to 
the  character  of  a  science  may  fairly  plead  for  aU  manner  of  original 
research.    But  the  error  may  be  exposed  on  practical  grounds, 
which  are  more  likely  to  be  generally  understood.    In  the  first  place, 
it  proceeds  upon  wnat  we  cannot  help  regarding  as  a  very  false 
assomption,  tnat  the  intrinsic  value  of  the  civil  law  consists  in  its 
being  studied  as  a  repository  of  legal  rules  and  maxims.    The  dog- 
matic treatment  of  any  science  is,  undoubtedly,  of  importance,  as 
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fostering  precision  and  accuracy  of  thought ;  and  no  one  need  think 
of  laying  claim  to  a  knowledge  of  the  Koman  law  who  has  not 
studied  its  details  with  an  assiduity  that  is  unknown  in  this  country. 
But  there  is  a  knowledge  of  principles  which  is  of  infinitely  greater 
importance  than  the  acqtdsition  of  any  number  of  systematic  dog- 
mas. And  this  knowledge,  so  far  as  it  concerns  the  civil  law,  can 
only  be  obtained  by  a  direct  reference  to  the  original  sources  from 
which  that  law  was  taken.  The  most  careful  perusal  of  the  Insti- 
tutes of  Justinian,  valuable  as  that  study  is,  will  only  confer  it  in  a 
ver^  inadequate  degree.  For  the  pith  of  Roman  jurisprudence  lies 
in  Its  historical  bearings ;  and  in  a  work  which  aims  at  condensing 
the  substance  of  the  existing  law  for  purposes  of  practical  in- 
struction, these  can  only  be  very  imperfectly  developed.  To  com- 
prehend the  subject  in  its  essential  spirit,  it  is  necessary  to  go  back 
to  the  earliest  dawn  of  Roman  history,  and  trace  the  (ufferent 
phases  which  the  law  assumed  in  its  successive  course  through  the 
dynasties  of  the  Aristocracy,  the  Republic,  and  the  Empire.  Its 
progress  is  marked  by  three  great  epochs,  and  the  results  of  the  last 

?;riod  can  only  be  interpreted  by  a  knowledge  of  the  previous  two. 
he  old  ju8  civile,  and  the  system  which  had  its  origin  in  the 
equitable  jurisdiction  of  the  praetor,  must  be  thoroughly  compre- 
hended before  it  is  possible  to  understand  the  spirit  of  the  legislation 
of  Justinian.  And  this  is  a  task  requiring  both  independent  labour 
and  a  careful  study  of  all  collateral  sources  of  information.  It  will 
be  to  very  little  purpose  to  learn  that  the  famous  collections  of  the 
Roman  law  embody  principles  which  were  the  growth  of  centuries, 
if  our  knowledge  of  it  be  confined  to  a  few  of  its  ordinary  and  more 
palpable  conclusions ;  and  if^  even  to  this  limited  extent,  we  appre- 
hend it  through  the  medium  of  epitomized  and  second-hand  research. 
A  legal  system  which  has  exhibited  such  remarkable  elements  of 
perpetuity,  and  which,  in  the  words  of  the  historian  of  the  Roman 
empire,  '^  has  been  silently  and  stndiously  transferred  into  the 
domestic  institutions  of  Europe,*'  has  surely  claims  to  be  studied  in 
a  more  philosophical  spirit. 

But  tlie  &llacy  we  are  now  considering  errs,  in  the  second  place, 
upcm  the  grounds  of  its  own  assumption.  For,  admitting  the  posi- 
tion that  the  civil  law  has  paramount  claims  on  our  regard  as  a 
prolific  mine  of  authoritative  legal  rules,  it  is  evident  that  such 
rules  are  best  expressed,  and  will  be  best  appreciated  in  their  ori- 
ginal form.  It  is  unquestionably  true  that,  as  brief  abstract  expres- 
sions of  the  general  principles  ox  law,  it  is  incident  to  their  nature 
that  they  should  operate  in  different  circumstances  and  under  di^ 
ferent  conditions.  It  may  also  be  conceded,  that  one  great  test  of  their 
authority  is  the  extent  to  which  they  explain  their  own  meaning:. 
But  everybody  knows,  at  the  same  time,  that  our  perception^  of 
abstract  truth  is  greatly  assisted  by  practical  demonstration,  and  all 
have  felt  the  danger  to  which  principles  are  exposed  of  losing  on 
every  difierent  application  some  portion  of  their  primary  signifi* 
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cance.  lUastration,  better  perhaps  than  argument,  will  prove  this 
of  the  doctrines  of  the  Boman  law ;  and,  in  our  subsequent  remarks, 
we  shall  endeavour  to  lay  such  evidence  before  our  readers. 

It  might  be  somewhat  difficult  to  determine  the  precise  limits 
within  which  the  law  of  Scotland  is  to  be  regarded  as  of  native 
growth,  and  beyond  which  we  may  accept  its  doctrines  as  a  mere 
reflection  of  the  principles  of  the  Roman  law.     There  can  be  no 
doabt,  however,  that  we  have  borrowed  fi*om  the  collections  of 
Justinian  to  a  much  larger  extent  than  is  admitted,  even  by  many 
who  show  no  disposition  to  treat  them  as  independent  systems. 
Peculiar  as  were  the  notions  that  entered  into  the  constitution 
of  the  Soman  family,  it  might  be  shown   that   they  have  not 
been  altogether  without  an  influence  in  moulding  the  character 
of  oar  personal  relations.     It  would  be  a  mere  fancv  to  seek 
in  the  usages  of  the  feudal   system  for  any  traces  of  the  civil 
law,  since  the  very  condition  of  the  existence  of  the  former  was  the 
degradation,  during  many  centuries,  of  the  latter,  and  inasmuch  as 
the  one  commends  itself  to  our  approval,  by  its  recognition  of  the 
principles  of  natural  justice  and  morality,  whereas  the  complete  sub- 
Tersion  of  these  principles  is  a  characteristic  feature  of  the  other.   In 
personal  succession,  however,  and  even  in  the  succession  to  land,  in 
Its  more  modem  aspects,  as  it  is  gradually  being  disentangled  from 
the  strict  fetters  of  feudal  rule,  we  see  the  operation  of  legiu  theories 
which  were  not  unfamiliar  to  the  Romans.    But  while  these  are 
subjects  of  interesting  speculation,  their  consideration  would  involve 
us  in  historical  discussions  which  it  might  be  difficult  to  sustain 
a£;ainst  the  charge  of  practical  inutility.     In  urging  a  renewed  ap- 
plication to  this  study,  we  would  rather  vindicate  our  precept  by  a 
reference  to  examples  of  recognised  validity.    It  is  just  these  prin- 
ciples which  seem  the  most  elementary,  and  with  which  we  profess 
ourselves  to  be  most  familiar,  that  really  stand  in  need  of  all  addi- 
tional exposition.   Existing,  from  the  earliest  periods,  as  a  part  of  our 
common  law,  they  have  gradually  acquired  a  traditional  meaning, 
which  fails,  in  many  instances,  to  express  the  full  force  of  the  circum- 
stances from  which  they  were  originally  drawn.   This  is  particularly 
the  case  when  the  Roman  law  doctrine  which  we  have  suiopted  has 
been  handed  down,  in  an  abstract  form,  through  the  medium  of 
maxims  or  rules  of  law.    Such  rules  are,  undoubtedly,  of  high  im- 
portance,  in  so  fiu:  as  they  furnish  convenient  illustrations  of  the 
principles  of  law,  and  embody  its  substance  in  a  concise  and  an 
easily  assimilated  form.     But  as  abstract  and  general  statements,  on 
the  other  hand,  there  is  a  risk,  of  course,  incidental  to  their  very 
nature, — ^the  risk,  we  mean,  of  being  misapplied.     And  that  disad- 
vantage, in  so  far  as  relates  to  the  maxims  we  have  borrowed  from 
the  Roman  law — the  Uaes  legtim  of  the  civilians — is  too  often  accom- 
panied by  this  further  drawback,  that  our  ignorance  of  the  circum- 
stances in  which  Ihey  had  their  origin  has  robbed  them  of  much  of 
their  significance. 
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In  these  circumstances,  it  appears  to  ns  that  we  shall  not  be  en- 
gaged in  an  nnprofitable  task,  if  we  select  a  few  of  the  most  cur- 
rently received  maxims  in  our  law,  and,  by  tracing  them  to  their 
origin,  endeavour  to  ascertain  the  principles  of  which  they  are  the 
general  expression.    We  propose  to  limit  our  attention,  in  the  mean- 
time, to  such  as  are  the  oojects  of  most  general  use,  on  the  ground 
that  they  are  those  principally  concerning  which  our  ideas  are  in- 
accurate and  ill  defined,  and  that  their  universal  distribution  renders 
it  desirable  that  they  should  be  clearly  and  intelligently  understood. 
Mere  definitions  of  particular  principles,  however  much  they  may 
have  run  into  a  stereotjrped  form,  will  not  engage  our  notice.    Nor 
shall  we  pause  to  consider  those  general  maxims  which  the  Roman 
law  acknowledges  only  in  common  with  other  systems,  which  are 
substantially  founded  upon  clear  notions  of  justice  and  morality. 
If  they  have  found  their  way  into  oiu-  law  in  the  precise  form  which 
they  received  from  the  civilians,  that  is  a  mere  accident  which 
asserts  nothing  beyond  the  significance  of  language.     Our  business, 
at  present,  is  with  the  aphorisms  of  the  private  law  which  were 
elaborated  by  the  famous  jurists  of  the  classical  period  of  IComan 
jurisprudence,  and  have  since  difiused  themselves,  to  a  greater  or 
ess  extent,  through   the  legal  codes  of  almost  every  European 
state. 

I.  Possession. — One  of  the  first  of  these  maxims  which  we  meet 
with  in  our  institutional  books,  is  the  rule, — 

"  In  pari  causa  possessor  potior  haberi  debet ;" 

In  equal  circmnstances,  the  party  in  possession  is  to  be  regarded  as  having  the 
better  right. 

The  power  which,  in  Scotland,  a  factor  has  at  common  law  ot 
pledging  goods  in  his  possession  is  an  illustration  of  this  rule.     A 
more  general  one  may  be  derived  from  the  principle  which  ob- 
tains in  our  law,  and  which,  in  common  with  the  maxim,  we  have 
borrowed  from  the  Romans,  that  a  creditor  who  receives  from  his 
debtor  what  is  legally  his  due,  before  the  estate  has  vested  in  the 
general  body  of  creditors,   or  in  a  trustee  for  their  behoof,   and 
within  the  statutory  limits  in  point  of  time,  cannot  be  compelled  to 
refund  or  to  share  his  relief  with  others,  although  the  effect  of  satis- 
fying his  claim  has  been  to  render  the  debtor  insolvent.     In  such 
circumstances,  in  addition  to  the  favour  which  is  shown  to  possession, 
the  rule  operates,  "jm«  civile  vigilantibus  scriptum  est^     We  shall 
have  occasion   to   see,   immediately,  in  considering   another  rule 
couched  in  almost  similar  terms,  some  further  advantages  which  the 
state  of  possession  involves.     In  the  meantime,  we  propose  to  take 
the  rule  before  us  as  a  text  for  a  few  observations  on  the  general 
doctrine.     The  subject  is  directly  raised  by  the  terms  of  the  rule ; 
and  there  is  no  part  of  the  Roman  system  which  more  specially 
commends  itself  to  our  approval  by  its  subtle  and  yet  practical  dis- 
tinctions, or  has  contributed  more  largely  to  lay  the  fi>undations  of 
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an  that  we  are  accustomed  to  consider  as  excellent  in  our  own.  In 
the  presence  of  Savigny's  great  work,  it  is,  of  course,  unnecessary 
to  attempt  anything  beyond  a  very  general  statement.  A  few  defini- 
tions, however,  may  not  be  regarded  as  out  of  place,  in  view  at  once 
of  the  intimate  alliance  which  the  subject  holds  with  the  most  elemen- 
tary principles  g£  our  law,  and  of  the  prominence  which  it  occupies 
as  the  chief  topic  to  be  commented  on  in  this  preliminary  paper. 
We  are  the  more  reconciled  to  this  slight  deviation  firom  the  general 
aim  which  we  contemplate,  by  the  circumstance,  that  in  Lord 
Bankton's  Commentary,  the  only  authoritative  exposition  which  we 
possess  of  the  maxims  of  the  Koman  law,  those  bearing  on  the 
doctrine  of  possession  seem  to  be  studiously  ignored. 

In  a  primitive  state  of  things,  before  law  has  advanced  to  any  con- 
siderable stage  of  refinement,  possession  is  the  expression  of  a  very 
simple  idea.     It  is  then  nothing  more  than  the  counterpart,  in 
point  of  fact,  of  the  relation  which  subsists,  in  point  of  law,  between 
an  object  and  the  person  who  has  exclusive  dominion  over  it.     It 
is,  in  short,  the  outward  symbol  of  the  right  of  property.     We  find, 
accordingly,  in  the  earliest  periods  of  Roman  law,  before  its  provir 
flious  had  expanded  beyond  the  narrow  limits  of  the  twelve  tables, 
that  the  wora  bears  a  construction  altogether  difierent  from  the 
wider  interpretation  which  it  subsequently  received.     In  the  old 
jus  eimUy  it  is  never  spoken  of,  except  in  so  far  as  it  constitutes  the 
fall  exercise  of  the  right  of  property,  or  is  recognised  as  a  medium 
through  which  property  may  be  gained  or  lost.     But  in  the  days 
of  the  jurisdiction  of  the  praetor,  the  period  of  the  jus  hofwrariumy 
the  state  of  fact  was  no  longer  regaraed  as  an  absolute  measure  of 
the  right.     It  had  become  evident,  from  the  extended  commerce  of 
society,  that  there  subsisted  no  indispensable  connection  between 
the  property  and  the  possession  of  a  thing.     On  the  contrary,  it 
was  seen  that  the  common  intercourse  of  life  required  their  con- 
stant separation.    Possession,  therefore,  which  had  previously  been 
regarded  as  a  mere  question  of  fact,  began  now  to  take  its  place  as 
an  independent  principle  of  law.     Under  the  earlier  system,  every 
dispute  about  property  was,  in  contemplation  of  law,  at  the  same 
time,  a  dispute  about  possession,  and  vice  versa ;  in  the  subsequent 
period,  jnogment  on  the  one  point  was  not  necessarily  exclusive  of 
ail  Questions  which  might  be  raised  upon  the  other.    Still  the  law, 
in  giving  its  sanction  and  lending  its  effect  to  the  separation  be- 
tween property  and  possession,  established  no  opposition  between 
the  two  conditions,  but  only  divested  the  one  of  certain  character- 
istics which  it  transferred  to  the  other.     The  jurists  continued  to 
say,  **  Possessio  plurimum  facti  habet ;"  but,  in  corroboration  of  the 
new  idea,  it  was  added,  "  Plurimvm  ex  jure  posaessio  mutuatur^ 
Hence  arose  distinctions  of  the  greatest  subtlety  between  the  dif- 
ferent kinds  of  possession,  according  to  the  different  circumstances 
in  which  the  fact  and  the  right  might  be  partially  combined  or 

TOL.  Vf. — HO.-XL.  APRIL  1860.  Z 


1 78  THE  PHILOSOPHY  OF  LAW  MAXIMS. 

partiallj  divorced.  These  disdnctioDS  have  passed,  with  bnt  slight 
modifications^  into  oar  law,  and  maj  be  shortly  noticed  here.  Pos- 
session maj  be  employed  in  one  or  other  of  three  senses : — 

(1.)  In  the  first  place^  it  has  an  elementary  meaning  independent 
of  any  distinction  oetween  right  and  &ct,  and  is  equivalent  to  our 
word  ^^  detention."  The  analogous  expression  in  the  Boman  law  is 
^^  naturaUa  possession  or  ^'  in  possessione  esse  J*  This  sort  of  posses* 
sion  indicates  nothing  beyond  the  power  of  operating  physically 
upon  the  thing  at  pleasure,  and  of  excluding  others  from  such  ope- 
ration. 

(2.)  Secondly,  possession,  in  the  strict  or  legal  sense,  expresses 
the  holding  of  a  tiling  with  the  intention  of  a  proprietor — with  the 
animus  dominii  (not  to  be  confounded  with  the  opinio  dominii)*  It 
constitutes  what  is  generally  known  with  us  as  natural  possession* 
The  corresponding  word  in  the  civil  law  is  possidere ;  it  had  a  spe- 
cial significance  in  that  system  as  the  possession  which  gave  a  right 
to  the  possessoiy  interdicts  of  the  praetor. 

(3.)  Thirdly,  under  the  title  of  civil  possession,  it  is  employed  to 
signify  the  holding  of  a  proprietor  in  and  through  another  who 
possesses  in  point  of  fact,  but  without  the  animus  dominiim  Such 
possession  depends  upon  a  pure  fiction,  which,  however,  received 
full  recognition  in  the  Roman  law,  and  obtains  equally  with  us. 
The  most  common  illustration  of  it  which  occurs  in  our  law  is  the 
possession  held  by  a  landlord  in  and  through  the  occupancy  of  his 
tenant.  It  must,  however,  be  added,  that  the  Romans  attached  a 
special  meaning  to  the  expression,  civilis  possession  which  is  quite 
unknown  in  our  law.  In  this  sense  it  was  applied  to  that  posses- 
sion depending  upon  Justus  titulus^  and  accompanied  by  bona  Jide^y 
which  laid  the  roundation  of  Usucapio.  In  the  Pandects,  this 
possession  is  often  put  in  opposition  to  the  praetorian  possession, 
which  gave  a  title  to  the  interdicts,  and  the  latter  is  spoken  of,  in 
these  cases,  as  nataralis  possessio. 

Such  are  the  various  senses  in  which  the  word  ^^  possession"  is 
employed.  We  pass  over  a  point  so  obvious  as  the  requisites  for 
its  constitution ;  the  other  rule  to  which  we  have  referred  as  re- 
peating the  substance  of  the  last  introduces,  at  the  same  time,  a 
collateral  point.  It  is  also  useful  as  illustrating  the  remark  which 
we  have  made,  that  the  common  interpretation  of  these  masiins 
oft;en  fails  to  express  their  primary  and  full  significance.  Paulus 
says,  absolutely — 

"  Melior  est  conditio  possidentis  vel  defendentis :"" 
It  is  better  to  be  in  the  place  of  a  poBsefisor  or  defender. 

Prima  fronte^  this  rule  has  a  very  simple  and  obvious  meaning, 
— that  it  is  better  to  be  in  possession  than  to  dispute  it, — that,  on 
the  whole,  it  is  less  hazardous  to  defend  an  action  than  to  institute 
a  claim.  The  first  proposition  is  afiirmed  in  the  familiar  broeard  of 
ordinary  language,  that  ^^  possession  is  nine  points  of  the  law.^      In 
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this  sense  the  role  is  a  mere  truism,  giving  expression  to  the  popular 
notion  of  the  instability  of  law^  and  as  such  readily  commends  itself 
to  general  acceptance.    But  it  embodies,  at  the  same  time,  a  deeper 
meaning,  which  the  common  interpretation  does  not  reach,  and 
which  cannot  be  apprehended  without  a  knowledge  of  the  circum- 
stances which  first  gave  occasion  to  the  rule.     It  is  a  result  of  the 
deficiency  of  this  knowledge  that  its  scientific  application  has  been 
oo-eztensive  with  the  popular  construction.    Even  so  high  an  autho- 
rity as  Professor  Bell  must  be  charged  with  not  appreciating  its 
wider  import.    In  his  ^^  Principles  of  the  Law  of  Scotland     he 
applies  it  in  illustration  of  the  case  where  a  right  of  action  is  denied 
against  the  possessor  of  smu^led  goods  to  the  party  who  has 
primarily  induced  the  fraud.    In  the  fourth  edition  of  this  work,  at 
page  22j  he  says, — ^^  Contracts  for  defeating  the  revenue  laws  are 
void,  and  action  is  denied  according  to  the  maxim,  ^  Potior  eat  con- 
diHo  possidentis  vel  defendentisJ     This  rule  holds  in  contracts  for 
smuggling,  action  being  denied,  if  the  party  who  brings  the  action 
is  aware  of  the  design  to  defraud  the  revenue,  as,  for  example,  when 
he  is  a  native  of  wis  country,"  etc.    Here  we  have  an  instance 
of  a  sound  conclusion  referred  to  a  false,  or,  at  least,  to  an  inade- 
quate cause.     The  rule  of  law  in  question,  at  any  rate,  has  only  a 
most  indefinite  application.    Possession  is  the  very  pith  and  sub- 
stance of  the  rule,  and,  in  the  case  assumed,  possession  is  a  mere 
incidence  which  has  no  share  in  determining  the  result.     In  refus- 
ing action  to  the  smuggler,  the  law  does  not  contemplate  showing 
any  fityoor  to  a  third  party  in  whose  hands  the  contraband  goocb 
may  be  temporarily  placed*    The  contract  is  null,  because  it  has 
been  formed  in  violation  of  the  public  policy  of  the  country,  and  if 
a  benefit  accrues  to  one  from  the  penal  liabilities  of  another,  it  is  an 
accident  which  can  be  traced  to  no  other  source  than  the  involun- 
tary operation  of  the  law.     ^ 

An  illustration,  on  the  other  hand,  which  gives  fiill  expression 
to  the  meaning  of  the  rule  may  be  seen  by  referring  to  the  cir- 
comstances  in  which  it  had  its  source.  In  the  second  stage  of 
Roman  jurisprudence,  judicial  intervention  was  much  required 
in  determining  questions  of  possession.  Properly,  such  questions 
were  preliminary  to  the  investigation  of  disputed  rights  of  pro- 
perty, and,  in  a  strict  sense,  altogether  independent  of  them,  out, 
practically,  the  decision  in  the  one  case  operated,  and  was  meant 
to  operate,  on  the  decision  of  the  other.  The  first  step  in  the 
procedure  was  a  decree  by  the  praetor  deciding  whicn  of  the 
parties  claiming  property  in  the  subject  was  to  hold  possession  dur- 
ing the  progress  of  tne  suit.  To  this  verdict  he  was  assisted  by  the 
consideration  of  various  circumstances,  as  the  extent,  during  the  pre- 
vious year,  of  the  possession  founded  on,  and  also  the  nature  of  it, 
according  as  it  was  honest  and  in  good  faith,  or  gained,  in  the 
technical  language  of  the  jurists,  vt,  clarrij  aut  preeario.  How  im- 
portant it  was  to  succeed  in  this  initial  trial,  and  how  much  signifi- 
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canoe  aecordinglj  attaches  to  the  rale  on  which  we  are  commeDtiDgy 
maj  be  gathered  from  some  of  the  results  by  which  the  jodgment 
was  attended.    In  the  first  place  it  determined  the  relative  pontion 
of  the  litigants  as  pursuer  and  defender.    Then,  as  a  oonaeqaence 
of  this,  the  onus  probancU  fell  upon  the  party  who  had  been  defisated 
in  the  preliminary  Question.     Whatever  the  ri^t  of  the  temporary 
possessor  might  be^  his  claim  was  absolute  to  hold  the  subject,  as  the 
praetor  had  decreed,  till  a  better  title  had  been  proved  by  the  peraon 
who  maintained  it.    If  such  evidence  was  not  lorthccMning,  the  tem- 
porary possession  was  declared  final,  and,  in  all  cases  of  donbt,  the 
presumption  of  law  was  on  the  side  of  the  defender.    Now  we  are 
m  a  position  to  comprehend  the  full  import  of  this  rule.    What  was 
a  mere  commonplace  when  measured  by  the  standard  of  popular  in- 
telligence, becomes  the  expression  of  an  important  principle  of  law 
when  viewed  by  the  fuller  light  of  science  and  of  knowledge.    But 
while  the  use  which  Professor  Bell  makes  of  the  rule  gives  us  no 
adequate  idea  of  its  meaning,  the  law  of  Scotland  abounds  with 
illustrations  of  it,  which  meet  us  at  every  turn.     CTpcm  the  general 
principle  which  lies  at  the  bottom  of  it,  depends  the  weU^known 
presumption  of  our  law  in  regard  to  movables,  that  possession  is 
always  a  prima  facie  title  to  property.    In  a  certain  sense,  indeed, 
this  rule  has  a  wider  operation  with  us  than  even  among  the 
Komans.    In  Scotland,  irrespective  altogether  of  the  manner  in 
which  it  is  acquired,  possession  of  itself  constitutes  a  right, — shorts 
lived  it  may  be  in  some  cases,  only  nominal  in  others, — but  always 
amounting  to  an  exemption  fix>m  the  anus  probandij  the  burden  im- 
posed upon  the  party  who  seeks  to  be  restored.   But  the  Roman  law, 
always  going  a  step  beyond  us  in  its  subtle  distinctions,  was  very 
far  from  acknowledging  every  manner  of  possession.     If  even  tlve 
rightful  owner  had  obtained  possession  by  violence  or  fraud,  he  was 
not  allowed  to  reap  the  benefit  of  his  tortuous  act ;  he  was,  on  the 
contrary,  obliged  to  repone  the  person  whom  he  had  displaced  before 
the  law  undertook  to  examine  the  question  of  right. 

So  clearly  does  it  appear  that  the  doctrine  of  possession  plays  an 
important  part  in  the  relations  of  the  two  systems.  In  fiutuer  illus- 
tration of  It  as  an  independent  principle  of  law,  and,  if  we  may  so 
speak,  as  exhibiting  the  obligations  which,  as  in  other  legal  condi- 
tions, form  the  counterpart  of  rights,  we  notice  the  rule, — 

"  Qui  dolo  desierit  possidere  pro  possi  dente 
Damnatur  quia  pro  possessione  dolus  esV^ 

He  who  has  fraudulently  got  rid  of  his  posseeBion  is  condemned  as  if  he  were  in 
pofiseeaion,  because  his  fraud  is  equivalent  to  possession. 

This  rule  might  l)e  adduced  as  readily  as  any  other  in  evidence  of 
the  repugnance  which  is  every  where  manifested  in  the  Roman  law 
for  fraud  in  all  its  forms.  It  illustrates,  however,  at  the  same  time, 
a  principle  in  reference  to  possession  which  runs  throughout  the 
writings  of  the  civilians,  and  has  also  passed  into  our  law ;  and  we 
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ootioe  it  here  as  giTing  some  sort  of  completeness  to  our  brief  state- 
ment of  the  general  doctrine.    The  meaning  of  the  rule  is  su£5.- 
dentljr  obvious, — ^that  a  person  abandoning  his  possession  with  the 
?iew  of  evading  a  legal  claim  is  to  be  treated,  so  far  as  his  liabilities 
ue  coBcenied,  m  the  same  manner  as  if  he  still  continued  in  posses* 
sioo.    We  learn  from  the  edict,  ^^  de  noxalU>its  actionibuSj^  that  it 
was  originally  applied  to  the  case  where  a  master,  pursued  for  the 
damage  caused  by  his  slave,  had  fraudulently  got  rid  of  him  in  the 
hope  of  obviating  the  demand.    Numerous  other  illustrations  of  it 
are  scattered  through  the  Pandects.     Thus,  the  robbers  of  an  inherit- 
ance^ prwdonesj  as  they  were  technically  called,  were  prosecuted  on 
the  ground  of  the  possession  which  they  had  forcibly  attained, 
although,  before  the  time  of  litis  contestation  they  had  abandoned  the 
effects.    The  illustration  which  most  readily  suggests  itself  in  the 
law  of  Scotland,  is  the  doctrine  of  rei  vindicatio.    This  is  the  action 
by  means  of  which  the  proprietor  of  a  thing  may  proceed  summarily 
af^st  any  person  in  whose  possession  he  may  find  it    In  strict 
law,  it  is  necessary  with  us,  as  with  the  Romans,  that  the  party  sued 
should  actually  be  in  possession.    But  the  civil  law  recognised  the 
prindple  of  afictua  possessor^  and  our  action  of  restitution  may  simi- 
larly proceed  against  one  who,  having  been  in  possession,  has  frau- 
dnlentiy  relinquished  it. 

The  precedmg  observations,  it  is  hoped,  will  serve  as  an  example 
of  the  general  plan  which  we  propose  to  follow  in  connection  with 
these  maxims.  Some  of  these  are,  individually,  of  importance,  as 
expresring  the  substance  of  principles  great  and  comprehensive. 
Others  will  claim  our  attention  as  integral  parts  of  a  group  or  series, 
all  tending  to  illustrate  one  general  doctrine.  In  our  next  number, 
we  shall  enter  upon  the  consideration  of  those  which  bear  upon  the 
subjects  of  dolus^  cfdp<Zy  and  mora.    Throughout  the  civil  law,  these 

|)rinciples  are  continually  recurring  in  the  form  of  exceptions  or 
imitations  to  the  jus  Quiritium ;  and  in  one  branch  of  our  municipal 
law,  the  great  common  law  department  of  obligations,  they  are  of 
the  highest  practical  value  and  significance.  W.  A.  B. 


PROPOSED  LEGISLATION  RESPECTING  THE  ABOLITION  OF 

TOLLS  ON  ROADS. 

Thb  '^  Seport  of  the  Commissioners  for  inquiring  into  matters  re- 
lating to  public  roads  in  Scotiand,"  has  attracted  much  attention, 
and  deservedly  metvrith  no  small  measure  of  praise,  both  as  respects 
the  collection  of  the  valuable  mass  of  facts  which  it  embodies,  and  the 
remedies  suggested  for  our  defective  le^slation  respecting  the  main- 
tenance of  roads.  On  the  more  general  questions  involved  in  the 
inquiry  we  do  not  propose  to  enter,  as  they  more  properly  belong 
to  the  domain  of  political  economy  than  to  the  province  of  juris- 
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f»radenoe ;  but  we  propose  to  avail  ourselyes  of  the  valuable  in- 
brmation  afforded  by  tne  report  on  the  more  strictly  legal  bearings 
of  the  question.  The  report,  including  its  tabular  views,  occupies 
nearly  300  pages ;  and  the  second  volume,  containing  the  evidence 
condensed  in  the  form  of  declarations  by  the  different  witnesses, 
occupies  776  pages.  The  Commissioners  were,  William  Smythe  rf 
Methven,  Esq. ;  the  Right  Honourable  Sir  John  M'Neill ;  Sir  James 
Ferguson,  Bart. ;  Sir  Andrew  Orr ;  and  Duncan  McLaren,  Esq. 
They  were  appointed,  in  terms  of  the  Commission,  to  inquire  (1) 
how  far  it  might  be  desirable  to  institute  an  equitable  system  of  as- 
sessment for  the  maintenance  of  roads  in  lieu  of  tolls ;  and  (2) 
whether  any  changes  could  with  advantage  be  introduced  into  the 

E resent  system  of  management,  supposing  that  toils  were  not  abo- 
shed? 

The  terms  of  the  Royal  Commission  naturally  led  to  an  inquiry 
respecting  the  milei^  of  the  public  roads ;  their  present  mode  of 
management ;  and  their  financial  condition  respecting  revenue,  ex- 
penditure, and  debt.  The  roads  have  been  divided,  for  the  purposes 
of  the  inquiry,  ^^  into  three  classes,  viz.  (1),  statute  labour  roads, 
called  also  commutation  or  parish  roads;  (2)  turnpike  roads ;  and 
(3)  public  roads  which  do  not  fall  under  either  of  these  heads." 
The  earliest  Act  on  the  subject  of  roads  in  Scotland  was  passed  in 
1617.  It  gave  power  to  the  Justices  of  the  Peace  to  maintain  roads 
to  or  from  any  market  town  or  seaport,  and  to  punish  persons  who 
injured  the  roads.  It  prescribed  20  feet  as  the  minimum  breadth 
for  highways  into  mai*&et  towns.  It  authorized  the  Justices  to  re- 
port to  the  Privy  Council  cases  in  which  they  considered  new  roads 
were  required.  This  Act  was  renewed  after  the  Restoration,  in 
1661,  in  the  same  terms,  and  continued  to  be  the  only  statute  law 
on  the  subject  till  the  passing  of  the  Act  of  1669,  cap.  16,  which, 
for  the  first  time,  introduced  personal  service,  and  hence  the  name 
of  statiUe  labour. 

This  Act  requires  the  Sheriff  and  Justices  to  meet  yearly,  and  to 
provide  for  all  ^^  highways,  bridges,  and  ferries  within  their  bounds,'' 
to  appoint  overseers,  having  power  to  call  on  all  tenants,  cottars, 
and  servants,  "  by  intimation  at  the  parish  kirk^  to  convene  for 
repairing  the  highways,  and  to  name  special  overseers  to  direct  the 
work.  These  overseers  were  to  receive  wages ;  and  the  Act  pro- 
vided that  no  man  or  horse  was  to  be  obliged  to  labour  on  the  roads 
for  more  than  six  days,  during  each  of  the  first  three  years  after  the 

Massing  of  the  Act,  nor  for  more  than  four  days  in  any  future  year. 
t  is  not  so  generally  known  as  it  ought  to  be,  that  this  Act  did  not 
impose  the  whole  burden  of  maintaining  the  roads  on  the  t^iants 
and  labourers.  Although  they  were  obliged  to  give  their  personal 
service  for  a  few  days,  which  was  then  of  very  small  pecuniiuy  value, 
the  heritors  were  obliged  to  contribute  of  their  substance.     The  Act 

Erovides  that,  ^'  because  the  work  of  the  inhabitants  within  the  several 
ounds  will  not  be  able  sufficiently  to  repair  the  highways  and  others 
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aSonsaidj  the  freeholders  and  heritors  are  to  ^  stent'*  or  ^^  tax  the 
heritors  of  the  shirey  comprehending  the  heritors  of  the  burgh  lands 
therein  {ue^  lands  in  counties  belonging  in  property  to  royal  ourghs), 
in  what  shall  be  found  necessary  for  the  effect  foresaid,  not  exceeding 
ten  shUlings  Scots  upon  each  hundred  pounds  of  valued  rent  in  one 
year."  The  Act  likewise  authorizes  the  levying  of  customs  at  bridges, 
causeways,  and  ferries,  when  the  ^^  stent"  is  insufficient.  The  Com- 
misdoneiB  correctly  state  that  this  statute  is  still  subsisting,  although 
it  has  been  generally  superseded  by  local  Acts,  except  in  Bute  and 
Shetland. 

It  is  plain  from  this  Act  that  the  heritors  were  as  much  bound  to 
maintain  the  roads  as  were  the  tenants  and  labourers ;  and  hence 
that  the  recommendation  of  the  Commissioners  to  abolish  all  tolls, 
and  to  miuntain  the  roads  by  means  of  a  direct  assessment  upon  all 
heritable  property,  of  which  one  half  shall  be  paid  by  the  owners, 
and  the  otner  half  by  the  occupiers,  is  merely  a  recommendation  to 
return  to  the  ancient  statute  law  of  Scotland  embodied  in  this  Act;  for 
an  assessment  on  the  heritors  of  ten  shillings  Scots  on  every  hundred 
pounds  Scots  of  valued  rent  in  those  days,  would,  in  all  probability, 
oe  quite  equal  to  the  then  money  value  of  six  days'  labour  of  all  the 
tenants  and  cottars  on  their  estates.  The  value  of  a  day's  labour  in 
1669  was  incredibly  small ;  and  the  valued  rent,  referred  to  in  the 
Act,  was  at  that  period  nearly  the  same  as  the  real  rent. 

The  Commissioners  in  their  report  very  clearly  point  out  the  great 
diiSsrence  which  exists  between  tne  law  of  Scotland,  as  flowing  from 
this  statute,  and  the  law  of  England.  In  Scotland  no  obligations  exist 
to  maintain  roads  other  than  those  imposed  bv  statute;  and,  there- 
|bre,  when  statutory  frmds  become  insufficient  tor  that  purpose,  there 
is  no  remedy.  In  England,  on  the  other  hand,  the  parishes  are 
bound  at  common  law  to  maintain  all  roads  out  of  parisn  rates ;  and 
all  other  statutory  provisions  for  that  purpose  are  held  to  be  merely 
in  supplement  of  this  primary  provision  and  obligation.  When  any 
such  special  provision,  therefore,  comes  to  an  end,  as,  for  example, 
on  the  expiration  of  a  local  Act  imposing  tolls  or  other  rates,  during  a 
limited  number  of  vears,  the  original  obligation  resting  on  the  parish 
comes  into  renewed  existence,  and  any  person  having  an  interest  can 
compel  the  parish  to  repair  and  maintain  any  such  road  out  of  local 
rates  levied  for  such  purposes. 

No  material  alteration  on  the  provisions  of  the  Act  of  1669  was 
made  by  any  general  statute  till  the  passing  of  the  Act  8  and  9 
Vict,  cap.  41 ;  and  that  Act  contains  certain  general  provisions 
which  are  required  to  be  incorporated  with  all  local  Acts.  By  this 
Act  4£  1845,  all  occupancies  under  L.2  of  rent  are  exempted  from 
taxation ;  and  the  trustees  have  power  to  exempt  all  under  Li.5  when 
th^  shall  think  fit  to  exercise  this  power. 

The  rapid  increase  of  population  and  wealth  in  Scotland,  which 
followed  the  union  with  England,  led  to  the  desire  for  new  lines 
of  road  ibr  which  the  Act  of  1669  did  not  make  any  provision ; 
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and  these  demands,  for  the  first  time,  led  to  the  system  of  tan- 
pike  roads  npheld  by  tolls.     The  earliest  of  these  Acts  was  one 
passed  in  the  12th  year  of  Queen  Anne,  entitnled  ^'  An  Act  for 
upholding  and  repairing  the  Bridges  and  Highways  in  the  County 
or  Edinburgh/'  which  was  to  endure  for  fifty  years.    It  authorized 
toll-bars  to  be  placed  '^  in,  or  cross,  any  part  or  parts  of  the  said 
highways  or  roads,  and  to  receive  and  take  for  every  horse  with  a 
load,  passing  each  and  eveiy  time  through  the  said  county  to  the  said 
city,  the  sum  otone  aixtli  part  of  a  penny  sterling ;  and  for  every  cart, 
waggon^  or  sledge  passing,  laden  or  unladen,  each  and  every  time, 
through  the  said  county  to  the  said  city,  the  sum  of  ona  halfpenny  ster- 
ling^*  This  was  the  origin  of  our  system  of  taxation  by  means  of  tolls; 
and,  it  will  be  ob8er>'ea,  they  were  only  in  supplement  of  the  assess- 
ments formerly  imposed  on  ^e  heritors,  and  of  the  statute  labour  im- 
posed on  the  tenants  and  labourers.    The  Act  proceeds  on  the  com- 
mon-sense principle,  that  the  producers  in  the  county,  having  to  bring 
their  produce  to  the  city  for  sale,  had  the  greatest  interest  in  the 
maintenance  of  good  roaas ;  and  the  tolls  were,  in  consequence,  speci- 
ally directed  to  he  paid  by  them  every  time  they  passed  **  through 
the  said  county  to  the  said  city.''      The  citizens  going  from  the 
city  to  the  county  do  not  appear  to  have  been  made  liable  in  payment 
of  tolls  by  this  Act.    This  view  is  confirmed  by  a  proviso  also  quoted 
by  the  Commissioners  (although  they  do  not  draw  any  inference 
fix>m  it)  to  the  efiect,  that  nothing  in  this  Act  '^  shall  be  construed 
to  extend,  to  charge  any  person  or  persons  riding  through  the  said 
county^  or  going  m  a  coachy  chariot^  or  cliaise!*     In  short,  the  tolls 
were  authorized  only  to  be  levied  on  loaded  vehicles  coming  to  the 
city  with  produce  for  sale;  and  the  landowners,  coalowners,  and 
farmers  were  thus  made  the  payers  of  the  tolls  in  the.  first  instance, 
wherever  the  incidence  of  the  taxation  might  ultimately  rest. 

The  amount  of  the  tolls  leviable  under  this  Act  is  worthy  of  notice : 
only  one  halfpenny  for  a  loaded  cart  or  waggon.     This  rate  has 
now  been  increased  to  threepence  as  a  minimum,  but  foorpenoe 
and  sixpence  are  frequently  charged.     The  rate  has  thus  been  in^ 
creased,  on  an  average,  at  least  eightfold  ;  and  it  has  very  properly 
been  extended  to  all  vehicles  going /rom  the  city.    Now,  While  thl^ 
increase  on  tolls  has  been  going  on,  it  may  be  asked  to  what  extent 
has  the  assessment  on  land  been  increased  f     The  answ^er  is,  that 
the  owners  of  the  land  being  the  law  makers,  and  the  laiv  admini- 
strators, they  acted,  as  all  class  interests  in  their  peculiar  position  do, 
when  they  have  the  power ;  they  diminished  their  own  burdens,  while 
they  greatly  increased  the  burdens  of  other  classes.   The  assessment 
of  ten  shillings  Scots  has,  only  in  a  few  cases,  been  maintained,  and 
levied  under  the  name  of  ^  Bridge  Money ;"  but  no  other  valuation 
for  that  purpose  having  been  made  since  the  passing  of  the  Act  of 
1669,  the  assessment  has,  through  the  great  increase  in  rents,  virtu- 
ally/a^fen  to  one-tenth  part  of  the  amount  intended  by  Parliament, 
although  the  taxation  mm.  tolls  has,  during  the  same  period,  been 
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increased  to  eight  times  the  amount  fixed  by  Parliament  under  the 
Act  of  Queen  Anne.  A  landowner  who,  at  the  percentage  fixed 
in  1669,  should  now  pay  L.IO  of  direct  assessment  thus  pays  only 
L.1 ;  and  a  farmer  or  trader  who,  by  the  Act  of  Queen  Anne,  would 
bave  had  to  pay  L.l  of  tolls,  has  now  to  pay  L.8 ;  so  that,  by 
the  operation  of  these  causes,  the  burden  has  been  almost  entirely 
removed  fi\)m  land,  in  any  direct  form,  and  has  been  imposed  on 
the  fanning  and  trading  interests  of  the  country,  these  being  the  great 
i»^^  of  roads;  although,  as  is  well  known,  the  making  and  main- 
teuance  of  good  roads  has  greatly  increased  the  value  ot  all  lands. 

Those  roads  which  are  neither  turnpike  nor  statute  labour  are 
next  noticed  by  the  Commissioners.  They  are  chiefly  old  military 
roads,  and  Parliamentary  roads ;  but  they  do  not  require  any  special 
notice  from  us,  as  they  do  not  possess  any  interest  m  a  legal  point 
of  view. 

The  plan  which  the  Commissioners  propose  is  exceedingly  simple, 
and  appears  to  be  equally  just  to  all  parties.     They  recommend  tnat 
theexistin£^  debts  should  ail  be  valued,  and  that  the  ascertained  real 
value  shoiud  be  imposed  as  a  burden  on  all  heritable  property,  and  to 
be  ^read  over  sucn  a  series  of  years  as  may  be  thought  most  expe- 
dient.   After  this  shall  have  been  done,  they  recommend  that  all 
roads,  without  exception,  should  be  maintained  by  county  boards, 
iiom  a  direct  assessment,  one  half  of  which  is  to  be  paid  by  the 
owners,  and  the  other  half  by  the  occupiers  of  all  heritable  property 
within  the  county.     Where  leases  exist,  they  recommend  that  the 
tenant  shall  pay  the  whole  assessment  during  the  currency  of  the 
]ease;  and  that  all  Parliamentary  burghs  shall  either  maintain  the 
whole  roads  within  their  limits,  by  means  of  a  separate  burgh  assess- 
ment, or,  in  their  option,  become  part  of  the  county  trust,  and  pay  an 
equal  share  of  the  county  assessment,  in  which  case  their  roads  and 
streets,  so  far  as  they  are  now  maintained  from  any  public  fund, 
should  thereafter  be  maintained  from  the  fiinds  of  the  county  board. 
The  Commissioners  do  not  object  to  an  assessment  on  horses,  pro- 
vided not  more  than  one  halt  of  the  sum  required  is  levied  in  that 
form ;  and  provided  that  agricultural  horses  are  charged  only  one 
half  of  the  rates  charged  on  all  other  horses.    The  amount  of  the 
new  assessment  required  in  lieu  of  the  present  tolls  and  of  the 
statute  labour  and  bridge  money  rates,  is  so  small  that  the  burden 
woidd  be   very  little  telt.     Taking  six  of  the  largest  counties  in 
Scotland,  and  assuming  that  the  burghs  maintained  their  own  roads, 
and  that  no  tax  is  laid  on  horses,  the  new  assessments  would  be,  for 
the  coanty  of  Edinburgh,  7|dj)er  pound ;  Lanark,  7d. ;  Ayr,  5Jd.; 
Perth,  6d. ;  Aberdeen,  4|d. ;  Fife,  5|d.     Of  these  sums  the  owners 
would  have  to  pay  only  one-half,  and  the  occupants  the  other  half; 
and  as  the  Commissioners  recommend  the  abolition  of  all  customs, 
throQgh-toUs,  and  causeway  mail,  now  charged  on  goods  and  cattle 
passing  through  burghs,  this  would  be  an  additional  relief  to  the 
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counties,  although  in  an  indirect  form.     It  is  stated  in  a  note  to  this 
table  (p.  67),  that  the  "  causeway  mail "  payable  in  Edinburgh,  on 
^mkIs  and  produce  brought  into  the  city,  is  about  L.1500  a-year. 
The  effect  of  abolishing  this  tax  would  therefore  be  equal  to  nearly 
one  penny  per  pound  on  the  county  rental ;  so  that  the  new  assess- 
ment, accompanied  by  the  abolition  of  the  causeway  mail,  would 
make  the  real  burden  to  be  imposed  on  the  county  only  about  6|d. 
per  pound,  in  lieu  of  the  present  burdens.    In  such  circumstances 
we  cannot  doubt  that  the  recommendations  contained  in  the  report 
will  be  very  generally  approved  of,  and  soon  receive  the  sanction 
of  Parliament.     Our  readers  will  be  glad  to  learn  that  the  Commis- 
sioners pay  a  well-merited  tribute  to  the  exertions  of  Mr  Pa^an,  a 
member  of  the  legal  profession,  and  the  well-known  pioneer  of  road 
reform  in  Scotland. 
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(From  the  Solicitors'  JoumaL) 

A  FEW  days  ago,  in  a  case  before  Mr  Justice  HiU,  on  the  Northern  Circuit,  a 
question  was  raised,  which  has  never  yet  been  conclusively  decided  in  modern 
English  law.     In  the  trial  of  a  man  who  was  indicted  for  highway  robbery,  a 
Roman  Catholic  priest,  who  gave  part  of  the  stolen  property  to  a  policeman  the 
day  after  the  robbery,  was  caJled  on  behalf  of  the  prosecution,  but  refused  to 
take  an  oath  which  required  him  to  state  the  whole  truth,  upon  the  ground  that 
the  property  had  come  into  his  possession  in  the  course  of  the  exerdse  of  his 
duties  in  the  confessional.     The  learned  judge  declared  that  the  law  would  not 
protect  any  clergyman  who  had  received  stolen  property  from  disclosing  from 
whom  such  property  had  come  to  him.    Mr  Kelly,  the  clergyman,  having  sub- 
sequently taken  the  oath,  declined  to  answer  a  question,  upon  the  ground  that 
he  could  not  do  so  without  disclosing  information  which  he  had  received  in  a 
confessional ;  and  thereupon  he  was  committed  to  prison,  but  was  immediately 
afterwards  liberated.    The  case  has  been  the  subject  of  a  conversation  in  the 
House  of  Commons,  in  which  Mr  George  Bowyer  has  asserted,  that  by  the  old 
common  law  of  England  the  seal  of  confession  constituted  a  privilege ;  and  he 
insisted  that  such  a  privil^e  was,  at  least,  of  as  high  a  nature  as  that  which 
was  conferred  upon  communications  between  an  attorney  and  his  client.     Sir 
G.  C.  Lewis  denied  that  the  law  of  England  privileged  a  priest  from  answering 
a  question  as  to  communications  made  to  nim  in  confession ;    or  that  such 
privilege  existed  with  respect  to  a  clergyman  of  any  denomination,  or  a  phy- 
sician.   Sir  F.  Kelly  stated  that  it  had  been  established,  by  a  decision  of  the 
Exchequer  Chamber,  that  conmiunications  made  in  confession  were  not  privi- 
leged.    We  have  been  unable  to  discover  any  such  decision,  although  we  have 
searched  for  it.    These  conflicting  statements  as  to  what  English  law  upon  this 
question  really  is,  are  but  a  reflection  of  the  contradictions  to  be  found  in  the 
authorities  relating  to  it.    There  have  been  some  decisions  almost  as  explicitly 
in  favour  of  Mr  Bowyer's  contention  as  to  warrant  the  proposition  which  he 
made  to  the  House ;  while  there  are  upon  the  other  side  decisions  laying  down 
a  contrary  rule.     It  has  long  been  an  established  principle  of  our  law,  that  a 
coerced  confession  should  be  rejected ;  as  should  also  any  confession  which  has 
been  obtained  by  any  inducement  held  out  to  the  accused  by  any  one  having 
lawful  authority  over  the  person  of  the  prisoner.    But  it  has  been  expressly  held 
that  where  the  inducement  is  merely  of  a  spiritual  charact^,  the  rule  does  not 
apply.     In  the  case  of  Rex  v.  Richard  Gilham,  1  Moody,  C.  C.  Res.  186,  it  was 
held  that  a  confession  made  in  consequence  of  persuasion  by  a  clergyman,  not 
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with  any  view  of  temporal  benefit,  is  admiasible  evidence.  There,  the  clergy- 
man was  chaplain  of  tne  jail  where  the  prisoner,  who  was  indicted  for  murder, 
had  been  confined,  and  the  prisoner  had  made  to  the  chaplain  various  confessions 
in  relation  to  his  alleged  offence,  which  Mr  Justice  Littledale  at  the  trial  received 
as  evidence,  and  his  ruling  was  unanimoiisly  affirmed  by  all  the  judges,  who 
were  present  in  the  Court  of  Crown  Cases  Reserved,  where  the  question  was 
discussed.  The  argument  in  that  case  contains  a  simimary  of  nearly  the  whole 
of  English  law  upon  the  subject ;  and  in  Mr  Best^s  very  learned  and  philoso- 
phical treatment  on  the  principles  of  evidence,  all  the  authorities  which  were  in 
existence  when  that  work  was  written  are  fully  considered  (Best's  Principles  of 
Evidence,  pp.  629  and  690).  The  arguments,  however,  in  Rex  v.  Gilham  and 
Mr  Best^s  treatise,  only  go  to  prove  tlmt  the  question  under  consideration  is  left 
to  be  answered  by  every  judge  very  much  after  his  own  inclination.  When 
the  case  of  Rex  v.  Gilham  was  once  mentioned  in  an  argument  before  Lord 
Tenterden,  he  alluded  to  the  fact  that  it  decided  such  a  communication  between 
a  prisoner  and  a  clergyman  was  not  privileged ;  but  he  added,  ^*  I  for  one  will 
never  compel  a  clergyman  to  disclose  communications  made  to  him  by  a  prisoner ; 
but  if  he  chooses  to  disclose  them,  I  shall  receive  them  in  evidence."  Again,  no 
longer  ago  than  1853,  in  the  case  of  Regina  v.  Griffin,  which  was  tried  at  the 
Central  Criminal  Court,  Mr  Baron  Alderson  expressed  his  opinion  that  conversa- 
tions between  the  chaplain  of  a  workhouse,  acting  in  the  exercise  of  a  spiritual 
capacity,  and  the  prisoner,  a  woman  who  was  chw-ged  with  murder,  ought  not 
to  be  given  in  evidence.  His  Lordship  added,  *^  The  principle  on  which  an 
attorney  is  prevented  from  divulging  what  passes  with  \m  client  is,  that  because 
without  sucn  an  unfettered  means  of  commimication  the  client  could  not  have 
proper  legal  assistance ;  and  he  added,  the  same  principle  applies  to  a  person 
deprived  of  whose  advice  the  prisoner  would  not  have  proper  spiritual  assist- 
ance." He  subsequently,  however,  took  occasion  to  observe  that  he  did  not  lay 
this  down  as  an  absolute  role.  This  case  is,  at  all  events,  some  justification  for 
Mr  Bowyer's  statement  in  the  House  of  Commons,  as  to  the  analogy  of  the 
privilege  existing  in  the  case  of  a  legal  adviser  and  his  client.  As  to  what  he 
said  about  the  ^^old  common  law,"  there  are  many  observations  upon  that 
subject  which  are  much  more  easily  made  than  disproved.  But  whatever  the 
old  common  law  may  have  been,  there  is  no  doubt  that,  previous  to  the  Reforma- 
tion, statements  made  to  a  priest  under  the  seal  of  confession  were  privileged 
from  disclosure.  According  to  the  law  of  the  State  of  New  York,  no  clergyman 
of  any  denomination  is  permitted  to  disclose  a  confession  made  to  him  in  his 
n)iritual  capacity.  We  believe  that  a  similar  rule  has  been  adopted  by  other 
States  of  the  Union,  and  it  is,  of  course,  generally  recognised  in  countries  where 
the  Roman  Catholic  "religion  is  establuhed.  It  requires  a  little  reflection  to 
arrive  at  a  conclusion,  that  whatever  may  be  the  ultimate  decision  on  this 
question  of  our  Courts,  or  of  the  Legislature,  it  must  apply  equally  to  clergy- 
men of  all  denominations. 
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Summary  Petitions — Printing  Records  in  the  Outer  House — Jury  Trial 
Sittings — ^Law  of  Marriage — ^Titles  to  Land  Amendment  Bill — Bankruptcy 
Amendment  Bill — Scotch  Reform  BiU. 

Though  our  eflPorts  for  the  reformation  of  Court  of  Session  pro- 
cedure have  not  led  to  any  practical  result,  it  is  at  least  encourag- 
ing to  observe  the  disposition  which  exists  in  various  quarters  to 
recognise  the  need  of  improvement,  and  to  contribute  towards  the 
relief  of  the  suitor  in  such  lesser  points  as  lie  within  the  sphere  of 


188  THE  MONTH. 

individual  action.     We  have  noticed  elsewhere  the  movement  ori- 
ginated by  the  Faculty  of  Advocates  for  the  establishment  of  a  sum- 
mary process  of  appeal  in  Sheriff  Court  cases.    A  question  of  some 
practical  importance  connected  with   Outer  House  practice  has 
lately  been  discussed  in  the  Society  of  Writers  to  the  Signet.    Most 
of  our  readers  will  be  aware  that,  in  a  department  of  the  Court  of 
Session  now  become  of  considerable  importance^  the  Court  of  the 
Lord  Ordinary  on  Petitions^  a  great  proportion  of  the  actual  busi- 
ness of  the  Court  is  transacted  in  private.    It  has  always  been  the 
practice,  where  any  inquiry  was  necessary  in  this  class  of  applica- 
tions, for  the  Lord  Ordinary  to  remit  to  some  practising  agent  to 
inquire  into  the  facts  alleged  in  the  petition,  and  report  as  to  the 
petitioner's  compliance  with  the  statutory  forms.     This  is  a  duty 
involving  considerable  labour  and  responsibility ;  for  although  the 
ultimate  decision,  whether  in  regard  to  matters  of  principle  or  of 
practice,  rests  with  the  Lord  Ordinary,  yet,  practically,  he  is  de- 
pendent on  the  reporter  for  his  information  ;  for  no  judge  could  be 
expected,  even  if  he  had  the  time,  to  go  into  a  personal  investiga- 
tion of  the  details  of  title-deeds  and  acconat-books.    The  rep(»lers 
on  petitions  are  remunerated  by  fees  at  the  expense  of  the  appli- 
cants; and  we  understand  that  the  appointment  is  so  far  a  lucrative 
one,  as  to  be  an  object  of  ambition  to  men  of  considerable  position 
in  the  profession.     It  has  recently  been  proposed,  however,  that  an 
additional  Clerk  of  Court  should  be  appointed,  who  should  be  bound 
to  undertake  the  duty  of  making  such  investigations ;  and  it  has 
been  thought  that  these  duties,  if  attached  to  a  permanent  office, 
would  be  better  performed  than  when  left  to  persons  selected  at  the 
discretion  of  the  Junior  Lord  Ordinary  for  the  time.     We  very 
much  doubt  whether  the  chiange  would  be  attended  with  any  mate- 
rial benefit  to  the  suitor;  nor  have  we  ever  heard  the  least  complaint 
respecting  the  working  of  the  present  system.     If  there  is  to  be  a 
permanent  appointment — as  to  which  we  do  not  say  that  any  fair 
objection  can  be  taken — he  ought  to  be  paid,  as  heretofore,  by  fees, 
and  not  at  the  expense  of  the  general  public,  who  derive  no  benefit 
from  inquiries  relating  to  entail  improvements,  or  to  the  titles  to 
family  property.    The  rule  is  at  present  universal,  that  the  proof  of 
matters  of  fact  must  be  at  the  expense  of  the  parties  to  the  litiga- 
tion.    If  the  inquiry  is  before  a  jury,  the  parties  must  pay  the  jury- 
men for  their  time ;  and  if  it  is  before  a  commissioner,  that  func- 
tionary must  be  fee'd  for  his  trouble.     There  is  no  good  reason 
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for  making  an  exception  in  the  case  of  ex  parte  inquiries  under 
snmmaiy  petitions. 

We  may  also  take  this  opportunity  of  calling  attention  to  an  ex- 
cellent practical  suggestion^  for  which  we  imderstand  the  public 
are  indebted  to  Lord  Kinloch,  that  Records  should  invariably  be 
printed  in  the  Outer  House.  The  advantages  of  print,  and  the 
saving  of  time  and  eyesight  which  it  ensures,  can  only  be  appreciated 
by  those  who  have  to  sit  late  at  night  poring  over  manuscript  papers. 
Print  is  moreover  recommended  by  its  immeasurable  superiority 
for  purposes  of  reference  at  debate.  Many  a  client,  if  he  only  knew 
it,  has  been  in  a  fidr  way  of  \osans  his  case,  because  his  counsel  has 
been  onable,  on  a  sudden  exigent,  to  lay  his  finger  on  some  aver- 
ment  which  he  knew  to  be  in  the  paper,  but  which  was  about  as 
easy  to  discover  in  the  chaos  of  a  manuscript  record,  as  it  is  to  find 
a  needle  in  a  truss  of  hay.  We  trust  the  other  judges  of  the  Outer 
House  will  see  the  propriety  of  following  the  precedent  set  by  Lord 
Kinloch,  and  insist  that  all  records  must  be  printed.  The  statute 
gives  the  judge  full  power  to  print  if  he  deems  it  expedient ;  and 
there  can  be  no  doubt  that  it  is  expedient  in  every  case.  Even  in 
the  lowest  point  of  view, — ^the  economical — the  advantage  is  on  the 
side  of  printing,  as  the  following  estimate,  obtained  from  a  first-class 
printing  efitablishment,  will  show : — 

NOTB  OF  RELATIVE  EXPENSE  OF  PRINTING  AND  VTRITING 

RECORDS. 


1 

I 

3  oopieB  MS. 

5  copies  MS. 

50  copies  Print 

20  pages  MS. 

L.1  10    0 

L.2  10     0 

L.1  12    6 

SO  pages  MS. 

2    6    0 

3  15     0 

2    0    0 

45  pages  MS. 

8    7    6 

5  12    6 

3    0    0 

60  pages  MS. 

4  10    0 

7  10    0 

4    0    0 

75  pages  MS. 

5  12    6 

9    7    6 

5    0    0 

90  pages  MS. 

6  15    0 

11    5    0 

6    0    0 

105  pages  MS. 

7  17    6 

13    2    6 

7    0    0 

We  do  not  of  course  overlook  the  loss  to  the  agent  fi:om  printing, 
who  is  thus  deprived  of  his  fees  for  copying  the  record.  Yet,  on 
the  other  hand,  he  is  relieved  firom  all  anxiety  about  the  expense  of 
reclaiming ;  and  if  he  takes  the  case  to  review,  which  he  will  do  in 
nine  cases  out  of  ten,  when  the  record  has  been  previously  printed, 
the  original  loss  is  more  than  compensated  by  additional  session  fees 
and  other  emoluments. 

Another  innovation  of  more  questionable  expediency  is  the  system 
adopted  by  the  Second  Division  at  the  March  jury  sittingSy  of 
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putting  out  all  the  cases  for  hearing  on  the  same  day.  .rit  may  be 
admitted  that  there  was  room  for  improvement  on  the  old  method^ 
which,  though  extremely  convenient  for  leading  counsel  who  may 
happen  to  be  engaged  in  three-fourths  of  the  cases  on  the  roll,  is 
neither  satisfactory  to  the  public  nor  fair  to  the  presiding  Judge. 
The  new  system  has  at  least  thei  merit  of  economising  the  time  of 
the  most  important  person  in  the  Court ;  and  has  also,  we  under- 
stand, led  to  a  slight  extension  of  the  select  circle  within  which  the 
jury  practice  of  the  bar  has  been  generally  confined.     But  litigants 
are  apt  to  think  that  these  benefits  are  too  dearly  purchased,  if  they 
are  put  to  the  expense  of  keeping  their  witnesses  waiting  a  week  in 
town  until  their  case  is  ready.     If  the  system  of  allotting  a  separate 
day  to  each  trial  is  to  be  discontinued,  it  is  at  any  rate  desirable  that 
advantage  should  be  taken  of  the  accommodation  which  the  Parlia- 
ment House  affords  for  carrying  on  a  considerable  number  of  trials 
simultaneously ;  or  else  the  jury  business  should  be  transferred  to 
the  Circuit,  as  it  is  in  England,  in  which  case  an  arrangement  ought 
to  be  made  by  which  the  members  of  the  bar  would  confine  them- 
selves to  one  circuit. 

The  recent  decision  of  the  First  Division  in  Leslie^s  Marriage 
case  naturally  invites  the  inquiry,  Why  has  the  statutory  provision 
for  trying  consistorial  cases  by  jury  been  allowed  to  remain  a  dead 
letter  ?     If  the  system  of  deciding  cases  on  a  written  proof  possesses 
any  superiority  over  jury  trial,  it  is  this,  that,  under  the  former 
method,  a  well-considered  code  of  pr««t*m/?<ton«5^ttrw  may  be  gradu- 
ally built  up,  such  as  will  enable  the  legal  adviser  to  pronounce  with 
something  like  certainty  on  the  rights  of  parties,  and  thus  to  obviate 
the  necessity  of  ruinous  and  distressing  legal  investigations.     The 
case  of  Leslie  afforded  an  excellent  opportunity  for  "straightening 
the  marches"  in  that  debateable  territory  which  separates  concu- 
binage from  irregular  marriage, — an  opportunity  which,  we  regret  to 
say,  the  First  Division  has  thrown  aw^ay.     Any  one  of  the  able  and 
discriminating  opinions  delivered  in  that  case  might  have   been 
adopted  without  alteration,  as  a  charge  to  a  jury  on  the  evidence ; 
the  differences  in  opinion  amounting  to  no  more  than  that  gentle 
inclination  to  one  side  or  the  other,  which  is  inevitable  where  dif- 
ferent minds  are  brought  to  bear  on  a  nicely  balanced  case.     Yet, 
in  such  a  case,  something  more  might  have  been  expected  than  a 
simple  verdict  tota  re  perspecta.     There  was  abundant  evidence  of 
an  acknowledgment  of  marriage  in  writing,  and  the  doubt  felt  was 
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only  as  to  the  intention  of  the  parties.  What  we  desiderate  in  this 
decision,  is  a  clear  recognition  of  the  principle,  that  the  intention  of 
the  parties  is  to  be  presumed  in  the  first  instance  from  the  ac- 
knowledgment itself,  and  that  the  onus  of  redarguing  the  presump- 
tion lies  on  the  defender,  in  an  action  of  declarator.  In  the  present 
chaotic  state  of  the  law  of  marriage,  rules  of  evidence  must  perforce 
supply  the  place  of  solemnities  of  execution ;  and  though,  at  the 
best,  they  form  but  an  indiiFerent  substitute,  it  is  at  least  desirable 
that  they  should  be  sharply  defined  and  inexorably  maintained. 
Had  the  rule  which  we  venture  to  suggest  been  adopted  by  the  Court, 
it  would  not  have  made  any  difference  in  the  actual  decision  of  the 
case,  but  that  decision  would  at  least  have  been  attained  with  less 
diiEculty,  and  perhaps  with  the  advantage  of  unanimity. 

The  Titles  to  Land  Amendment  Bill  is  the  natural  sequel  to  the 
legislation  inaugurated  by  the  Lord  Justice-Clerk,  its  main  object 
being  to  extend  the  provisions  of  the  original  enactment  to  lands 
held  in  burgage  tenure.     One  or  two  blunders  in  the  former  Act 
are  corrected,  among  others  an  important  defect  arising  from  the 
omission  of  the  word  "  not,"  which  we  pointed  out  in  1858  in  our 
commentaries  on  the  Act.     The  Act  of  1858  provided  that  the 
recording  of  a  writ  of  resignation,  along  with  the  conveyance  on 
which  it  was  indorsed,  should  have  the  effect  of  sasine  on  the  con- 
veyance.    As  the  record  had  also  the  effect  of  infeftment  upon  the 
writ  itself,  it  is  obvious  that  a  mid-superiority  would  be  created  by 
registration ;  and  this  result,  which  has  prevented  the  use  of  the 
abridged  forms  in  completing  a  title  by  resignation,  will  be  corrected 
by  the  Lord  Advocate's  Bill,  by  the  insertion  of  the  negative  particle 
in  its  proper  place.    We  observe  that  the  Lord  Advocate  has  also 
inserted  a  clause  on  the  suggestion  of  the  Faculty  of  Advocates,  to 
the  effect  that  the  omission  of  words  importing  de  prcBsenti  convey- 
ance shall  not  invalidate  a  disposition.     This  change  will  doubtless 
be  well  received  by  the  public ;  and  if  it  has  the  effect  of  encourag- 
ing unprofessional  persons  to  write  their  own  deeds,  the  lawyers  have 
certainly  no  reason  to  complain. 

While  we  gladly  acknowledge  the  merits  of  Mr  Moncreiff*s  mea- 
sure, as  another  step  in  the  path  opened  up  by  Sir  Robert  Peel's 
administration,  we  cannot  forget  that  there  is  still  much  room  for 
improvement.  Having  very  recently  indicated  the  conditions  of  a 
final  and  satisfactory  solution  of  the  feudal  diflSculty,  we  shall  not 
again  retam  to  the  subject.     With  reference  to  the  thirty-second 
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clause  of  the  new  BOl,  it  has  occuit^  to  ns  that  provision  should 
be  made  for  the  adoption  of  an  adhuive  stamp  for  the  duty  exigible 
on  writs  now  substitnted  for  charters  and  other  forms  of  investiture. 
Unless  this  is  done,  agents  will  be  obliged  to  take  every  conveyance 
to  the  Stamp  Office,  and  have  it  specially  impressed  with  a  denoting 
stamp  before  a  writ  can  be  indorsed  upon  it. 

On  the  whole,  the  Bill  is  deserving  of  support,  rather  as  an  ear- 
nest of  the  good  intentions  of  its  promoter  than  for  its  own  merits. 
The  draftsman  is  evidently  a  mere  mechanical  copyist  of  the  forms 
devised  by  Lord  Rntherfbrd  for  simplifying  the  transference  of 
heritable  secnrities.     Where  the  artist  has  ventured  on  an  original 
idea,  his  incompetence  is  so  manifest,  that  we  may  be  thankful  be 
has  adhered  so  closely  to  the  old  landmarks,  though  a  bolder  course 
would  not  have  been  received  unfavourably  by  the  profession.    It 
is  evident,  at  least,  that  whoever  is  dissatisfied,  the  draftsman  is 
perfectly  satisfied  with  himself,  because  he  has  repeated  the  blundered 
twenty-first  clause  of  the  original  Act  with  scarcely  a  word  of  altera- 
tion, although  its  totally  unworkable  character  was  exposed  in  our 
pages  so  long  ago  as  March  1859.     Not  only  are  we  still  lefl  in 
doubt  as  to  the  particular  class  of  judicial  officers  whose  title  is  to 
be  completed  by  the  warrant  of  the  Lord  Ordinary ;  but  in  the  only 
case  in  which  it  has  been  considered  proper  for  the  judicial  officer 
to  make  up  titles  in  his  person,  the  clause  is  so  framed  as  to  be  in- 
applicable to  the  circumstances.     We  allude  to  the  appointment  of 
a  judicial  factor  to  administer  a  lapsed  trust.    The  bill  provides 
that  the  Lord  Ordinary's  warrant  shall  have  the  effect  of  a  disposi- 
tion from  the  party  whose  estate  is  under  management ;  but  it  is 
obvious  to  remark,  that  the  whole  difficulty  in  such  cases  arises  from 
the  fact  that  there  is  no  party  in  a  position  to  grant  a  dispositoin. 
The  description  in  the  Bill  is  so  conveniently  indefinite,  that  it  is 
impossible  to  guess  whether  the  draftsman  intended  to  point  to  the 
trustety  the  iruBteej  or  the  benejiciaryj  as  the  party  whom  he  kindly 
undertakes  to  relieve  of  the  trouble  of  executing  a  conveyance. 
The  clause  is  equally  unfortunate  in  its  designation  of  the  party  in 
whose  favour  the  imaginary  disposition  is  supposed  to  be  granted ; 
because,  in  its  most  obvious  meaning,  it  would  imply  that  tutors- 
dative  and  curators  bonis  are  to  make  up  titles  in  their  own  per$OHf, 
though  we  can  scarcely  believe  that  so  important  a  change  in  the 
functions  of  a  legal  guardian  was  intended  to  be  operated  by  this 
inferential  sort  of  lei^islution. 
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We  annex  a  fonn  of  a  clause  which,  if  sabstituted  for  the  twenty- 
first  clause  of  the  original  Act,  would  be  effectual  for  completing 
the  title  to  irredeemable  property.    A  separate  clause  should  be 
added,  adapted  to  the  case  of  heritable  securities,  and  authorizing 
the  registration  of  warrants  in  both  cases  in  the  Register  of  Sasines. 
^  Where  a  judicial  factor,  appointed  by  the  Court  of  Session  to 
admmister  the  trust  estate  of  any  deceased  person,  shall  apply  by 
petition  for  authority  to  complete  a  title  in  his  person  to  any  lands 
(whether  held  by  burgage  tenure  or  by  any  other  manner  of  hold- 
ing), forming  part  of  the  trust  estate  under  his  management,  such 
petition  shall  specify  the  lands  to  which  a  title  is  to  be  completed,  and 
the  name  of  the  person  who  was  last  infeft  in  the  lauds ;  and  shall 
also  state  whether  the  same  have  been  specially  disponed  in  the  trust 
disposition  or  other  deed,  by  which  the  trust  estate  shall  have  been 
created ;  and  these  particulars  shall  also  be  narrated  in  the  warrant 
to  be  granted  for  completion  of  such  title ;  and  where  the  lands 
shall  have  been  specially  disponed  as  aforesaid,  such  warrant  shall 
have  the  effect  of  a  disposition  of  the  lands  in  favour  of  such  judicial 
fitctor  from  the  trustee  in  whose  favour  infeftment  shall  have  been 
taken ;  or,  if  infeftment  shall  not  have  been  taken  by  the  trustee, 
snch  judicial  factor  shall  be  in  the  same  position  as  if  the  grantor  of 
the  trust  disposition  or  other  deed  of  trust  had  executed  a  disposition 
in  bis  favour  of  the  subjects  specially  conveyed  as  aforesaid,  subject 
to  the  conditions  of  the  trust ;  provided  always  that  nothing  herein 
contained  shall  be  applicable  to  petitions  by  any  tutor-dative,  factor 
loco  tutoris  or  loco  absentis,  curator  bonis,  or  by  the  manager  of 
any  burgh  or  other  public  corporation." 

The  Lord  Advocate  has  also  brought  in  a  bill  to  regulate  the 
jurisdictions  of  the  English  and  Scotch  Bankruptcy  Courts,  with 
the  view  of  preventing  the  evasion  of  the  diligence  of  creditors  by 
English  bankmpts  who  may  acquire  a  temporary  domicile  in  Scot- 
land. The  bill  provides  that  all  interlocutors  of  the  Sheriff*  under 
that  Act  shall  be  subject  to  review  by  the  Court  of  Session,  without 
adverting  to  the  limitation  introduced  by  the  last  Act,  which  makes 
the  Sherifl^s  deliverance  relative  to  the  appointment  of  a  trustee 
final.  We  cannot  see  that  any  good  result  is  likely  to  arise  from 
innovation  on  this  point,  nor  do  we  believe  that  any  change  was  in* 
tonded.  But  it  would  be  desirable  to  alter  the  wording  of  the  clause 
so  as  to  remove  any  ambiguity  that  may  be  supposed  to  attach  to  it 
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Two  points  occur  to  us  as  worthy  of  notice  in  the  Begistration 
clauses  of  the  Scotch  Reform  Bill.    The  one  relates  to  a  question 
of  principle,  the  other  is  a  point  of  practice.     It  appears  not  to  have 
been  observed,  that  by  making  the  Valuation  Boll  the  Begister  for 
Parliamentary  Elections,  the  lodger  franchise,  which  has  met  with 
such  general  approval  from  all  parties,  will  be  actually  repealed  in 
those  districts  where  it  already  exists.     By  the  decisions  of  the 
Scotch  Begistration  Courts,  it  has  been  established  that  a  lodger 
occupying  apartments  of  tlie  value  of  L.IO  per  annum,  unfurnished, 
is  entitled  to  be  put  on  the  electoral  roll,  although  he  may  not  be  liable 
for  taxes  in  virtue  of  his  occupation.     It  is  true  that  this  franchise 
was  not  very  extensively  claimed ;  but  the  want  of  it  will  be  fdt  as 
a  grievance,  and  we  believe  that  the  addition  of  a  clause  continuing 
this  privilege  would  be  received  with  satisfaction  by  a  large  and 
intelligent  class,   and   would   meet  with  no  opposition  from  any 
quarter.     The  other  point  relates  to  the  constitution  of  the  new 
Begistration  Appeal  Court.     It  is  perhaps  as  well  that  these  Courts 
should  be  removed  to  the  capital ;  but  in  that  event  we  would  sug- 
gest that  any  two  Lords  Ordinary  should  constitute  a  Court,  and 
that  while  the  roll  should  be  completed,  as  heretofore,  prior  to  the 
period  of  the  municipal  elections  in  October,  it  should  be  competent 
notwithstanding  to  add  to  the  roll  the  names  of  all  persons  found  to 
be  qualified  by  the  Court  at  a  meeting  in  November.     This  would 
at  any  rate  secure  the  completion  of  the  roll  for  the  purpose  of 
Parliamentary  elections. 

In  our  number  for  January  last,  we  stated,  on  what  we  considered 
reliable  authority,  that  the  important  o£Sce  of  Chief-Justioe  of 
Ceylon  was  placed  at  the  disposal  of  the  Lord  Advocate  of  Scotland. 
This  information,  we  now  believe,  was  not  strictly  accurate;  as, 
soon  after  the  vacancy  occurred,  the  appointment  had  been  oflfered 
to  Mr  £.  S.  Creasy  of  Lincoln's  Inn,  a  gentleman  of  high  standing 
and  accomplishments.  Had  this  not  been  the  case,  we  have 
reason  to  believe  that  the  claims  of  the  Scottish  Bar  would  have 
been  recognized  by  Government.  We  believe  the  Lord  Advocate 
did  everything  in  his  power  to  support  the  claims  of  our  Bar. 
Accordingly,  when  another  colonial  appointment  of  a  mmilar 
nature  became  vacant,  it  was  ofiered  to  the  gentleman  to  whom 
rumour  had  assigned  the  Ceylon  vacancy,  and  declined.  We 
consider  that  the  Bar  of  Scotland  are  much  indebted  to  the  Lord 
Advocate. 
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The  Bar. — ^The  following  gentlemen  were  called  to  the  Bar  on  the  20th 
March, — ^viz.,  Mr  James  Toi,  Mr  Stair  Andrew  Agnew,  and  Mr  James  Ding- 
wall Fordyce. 

Box-Dats. — The  Lords  have  appointed  Wednesday,  18th  April,  and  Wednes- 
day, 2d  May,  to  be  the  Box-Days  m  the  ensuing  Vacation. 

Bill  Chamber. — ^The  following  is  the  rotation  of  Judges  for  the  Bill  Chamber 
during  the  Spring  Vacation  : — 

21st  March  to  24th  March, Lord  CurriehilL 

26th  March  to  7th  April, Lord  Benholme. 

9th  April  to  21st  April, Lord  Mackenzie. 

23d  April  to  5th  May, Lord  Kinloch. 

7th  May  to  meeting  of  Court,       ....  Lord  Jerviswoode. 

Circuit  Appointmints  for  Spring  Vacation,  1860. 

West — Lords  Justice-Clerk  and  Cowan. 

Stirling — ^Thursday,  12th  April.  /7jrcrary— Wednesday,  18th  April.  Glasgvto 
— Monday,  23d  AprQ,  at  12  noon. 

David  Hector,  Esq.,  Advocate-Depute.    David  Wyue,  Ckrk, 

South, — Lords  Ivory  and  Ardmillan. 

Jedburgh — ^Friday,  13th  April.  Dumfries — ^Tuesday,  17th  April.  Ayr — Friday, 
20th  AnnL 

William  Ivory,  Esq.,  Advocate-Depute,    Alexander  Stuart,  Clerk. 

North. — ^LoRDS  Deas  and  Neaves. 

Perth — Tuesday,  10th  April.  Aberdeen — ^Tuesday,  17th  April.  Inverness — 
Friday,  20th  April. 

F.  L.  M.  Heriot,  Esq.,  Advocate- Depute.    James  Attken,  Clerk. 

Legal  Appointments — The  Queen  has  been  pleased  to  appoint  Edward  S* 
Creasy,  Esq.,  to  be  Chief-Justice  of  Ceylon.  Mr  A.  B.  Shand,  Advocate,  has 
been  deputed  by  the  Lord  Advocate  and  the  Lords  Justices  for  Scotland  to 
inquire  mto  the  state  of  the  Sheriff  Cotirt  business  in  Dundee.  Mr  Shand  has 
already  commenced  to  take  evidence  on  the  subject. 

Registration  of  Voters. — ^The  report  of  the  committee  of  the  Faculty  of 
Advocates,  and  resolution  of  the  Faculty  thereon,  as  to  the  Appeal  Court  in 
refesence  to  the  registration  of  voters  provided  by  the  new  Reform  Bill  for 
Scotland,  has  just  been  published.    The  report  recognises  the  necessity  of  a 
central  court  of  appeal,  but  considerB  that  such  a  court  should  discharge  ita 
duties  openly,  as  other  courts  of  justice  do,  and  after  hearing  parties,  that 
public  confidence  might  be  secured  to  it.    The  committee  are  also  of  opinion 
that  it  would  be  inen)edient  to  allow  an  appeal  to  either  of  the  Divisions 
of    the  Court — ^these  being  already  overburdened  with  work — and   see  no 
reason  for  selecting  the  senior  Lord  Ordinary  and  the  Lord  Ordinary  in  Ex- 
cheques*  causes,  the  illness  or  absence  of  one  of  whom  would  bring  the  busi- 
ness to  a  stand,  while,  on  the  occasion  of  the  next  vacancy,  the  same  judge 
(Lord  Ardmillan)  would  be  both  seaior  Lord  Ordinary  and  Lord  Ordinary 
in  Exchequer.     The  committee  consider  that  the  Court  of  Appeal  should 
consist  of  any  two  Lords  Ordinary,  with  power  to  call  in  a  tmrd  in  case 
of  difference  of  opinion,  the  duties  being  undertaken  by  the  judges  in  rotation. 
They  also  object  to  the  option  left  with  the  Sheriff  of  refusing  a  special  decision 
in  a  case  if  he  be  of  opimon  that  it  is  frivolous, — an  opinion  in  wnich  the  Court 
of  Appeal  might  not  concur,  but  which  could  not  under  the  Act  be  brought 
under  review.    They  also  object  to  the  SheriJff  being  empowered  to  declare  any 
two  cases  identical,  as  proposed  by  the  bill,  and  they  recommend  that  the  five 
Ix>rda  Ordinary  be  empowered  io  pass  rules  for  regulating  the  details  of  proceed- 
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ings  in  the  Appeal  Court.  At  a  meeting  of  the  Faculty  on  17th  March,  the 
report  was  adopted.  It  was  also  directed  that  it  should  be  printed,  and  copies 
sent  to  the  Lonl  Advocate  and  such  other  members  of  Parliament  as  the  com- 
mittee think  proper. 

The  Bahont  of  Broughaic. — ^The  Queen  has  been  pleased  to  extend  the  titie 
of  Lord  Brougham  and  Yaux,  hitherto  limited  to  the  present  peer,  to  his  aor- 
Tiving  brother,  Mr  William  Brougham,  and  to  Us  male  heirs.  This  act  of  the 
Sovereign  will  be  appreciated  bv  the  public  as  a  just  tribute  to  the  genius  and 
public  services  of  the  veteran  Henry  Brougham.  Mr  William  Brougham  was 
formerly  a  Master  in  Chancery,  and  sat  as  M.P.  for  Southwark  in  1831-M.  He 
is  the  youncest  and  (with  exception  of  Lord  Brougham)  the  only  surviving  son 
of  the  iato  Henry  Brougham,  Esq.,  of  Brougham  Hall,  and  was  bom  about  1786. 

Death  of  Baron  Watson. — ^Immediately  after  charging  the  grand  jnry  at 
the  assizes  for  the  county  of  Montgomery  (held  at  Welshpool  on  t&  13th  inat.), 
Baron  Watson,  who  had  been  for  some  weeks  in  ill  health,  was  observed  to  put 
his  handkerchief  to  his  face,  and  a  smelliug  bottle  to  his  nose.  He  leant  back  in 
his  chair,  and  it  was  evident  that  something  more  than  a  fainting  fit  had  seized 
him.  Several  medical  men  were  immediately  in  attendance,  and  every  means  were 
resorted  to  that  medical  skill  could  devise ;  but  he  grew  gradually  worse,  and,  a 
sofa  cushion  having  been  procured,  he  was  laid  upon  it  and  conveyed  to  his 
lodgings,  which  were  close  at  hand.  He  had  scarcely  reached  them  when  he 
breathed  his  last. — Law  Times. 

Bankrupt  Law  (Scotland)  Amendment. — To  Amend  ths  Bankrttptcy  (Scot- 
land)  Act  1856. — ^This  Act  may  be  cited  as  ^^  The  Bimkruptey  (Scotland)  Amend- 
ment Act  1860  :"  (1.)  Where  it  shall  appear  to  the  Court  of  Session  or  to  the 
Lord  Ordinary,  upon  a  summary  petition  by  the  accountant  in  bankruptey,  or 
any  creditor  or  person  interested,  presented  within  three  months  after  me  date 
of  a  sequestration  that  has  been  or  shall  be  av  iuded  in  Scotland,  that  a  ma- 
jority of  the  creditors  in  number  and  value  resi  le  in  England  or  Irdand,  and 
that,  from  ^e  situation  of  the  bankrupt's  propi^i^y  or  omer  causes,  his  estate 
ought  to  be  distributed  under  the  laws  of  Englar.d  or  Ireland,  the  sequestration 
may  be  recalled,  or  a  judgment  pronounced,  that  the  bankrupt  shall  not  be 
entitled  to  a  discharge,  but  only  to  a  decree  of  cesitio  honorum ;  which  decree 
luay  be  granted  in  the  sequestration  without  a  separate  process.  The  applica- 
tion for  discharge  may  be  refused,  although  two  years  nave  elapsed  from  the 
date  of  the  sequestration,  and  no  appearance  or  opposition  be  made  on  the  part 
of  the  creditors,  if  it  appear  from  the  accountanVs  reporter  other  evidence  that 
the  bankrupt  has  fraudulently  concealed  any  of  his  estate,  or  wilfully  ftdled  to 
comply  witn  the  Act  of  1856 :  (2,  3.)  Interlocutors  under  this  Act  are  to  be 
subject  to  review  by  the  Court  of  Session  :  (4.)  The  Act  of  1856  shall  be  con- 
strued with  this  Act :  (5.) 
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Dawson's  Trustees  asd  Others  v.  M^Lbaks. — Feb.  3. 

JwrmUction — Lie  AUU — Forum  CompeUm — Interdict. 

The  object  of  this  application  for  interdict  is  to  prevent  the  rtspott 
dents,  C!olonel  and  Mrs  M'Lean,  of  Lazenby  Hall,  near  Penrith,  fion 
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fffooeeding  in  Chancery  to  set  aedde  a  sale  of  ten  shares  of  the  Carron 
Companj  to  the  late  Joseph  Dawson.     Mrs  McLean  held  twenty  shares 
of  the  Oarron  Company,  and  she  sold  ten  of  them  to  Joseph  Dawson,  the 
leading  partner  and  manager  of  the  Carron  Company,  and  the  other  ten 
to  his  brother  William  (one  of  his  trustees),  who  was  also  a  partner  and 
the  managing  clerk.    Joseph  died  in  1 850,  leaving  a  settlement,  where- 
by he  left  seventy  Carron  Company  shares  to  his  brothers  William, 
lliomas,  and  Henry,  and  appointed  them  his  trustees  and  executors,  as 
also  residuary  legatees.     Henry  resided  and  was  domiciled  in  England, 
and  Thomas  and  William  in  Scotland.     On  the  3d  February  1859,  the 
respondents  filed  a  bill  in  Chancery  against  William,  Henry,  and  Thomas 
Dawson,  and  the  Carron  Company,  on  the  representation  that  the  sale 
was  procured  by  fraudulently  misrepresenting  the  value  of  the  shares 
through  concealing  the  true  state  of  the  Carron  Company's  affairs,  and 
keepmg  false  books  and  accounts,  so  that  the  apparent  value  of  the  shares 
was  under  the  real  value.     One  of  the  Dawsons  lives  in  England ;  the 
two  others  in  Scotland.   The  bill  seeks  to  have  Mrs  McLean's  ten  shares 
restored  to  her,  and  is  directed  against  the  Dawsons,  both  as  trustees  and 
as  individuals.     An  order  for  service  was  made  on  14th  February,  and 
on  19th  Febmary  aU  three  appeared  conditionally,  refusing  to  submit  to 
the  jurisdiction  of  the  Court  of  Chancery ;  but  eventually  the  jurisdiction 
of  the  Court  of  Chancery  was  sustained.     On  the  20th  February  1859, 
the  Dawsons,  as  trustees  and  executors  of  Joseph  Dawson,  raised  a  mul- 
tiplepoinding  and  exoneration  in  this  Court,  setting  forth,  inter  aHa,  the 
claims  of  the  McLeans  and  others,  which,  if  sustained,  they  say  would 
exhaust  the  whole  estate.     In  May  1859,  the  usual  interlocutor,  finding 
them  liable  in  once  and  single  payment,  was  pronounced,  and  a  conde- 
Bcendence  of  the  fund  m  nudio  was  lodged.     On  dd  June,  the  respon- 
dents lodged  a  claim  in  this  multiplepoinding  for  the  ten  shares  sold  by 
them  to  Joseph  Dawson.     On  24th  May,  the  respondents  raised  an 
action  of  redaction  against  Joseph  Dawson's  trustees,  against  William  as 
an  individual,  and  against  the  Carron  Company,  concluding  for  reduction 
of  the  sale  of  the  ten  shares  to  Joseph,  and  of  the  ten  shares  to  William, 
and  for  an  accounting  on  the  proceeds  of  these  shares  on  the  same  ground 
of  finud.     The  Lord  President  narrated  these  circumstances,  and  ob- 
serred  that  the  application  was  of  an  unusual  character.     It  was  to 
interdict  the  respondent  from  proceeding  in  the  Court  of  Chancery  in 
reference  to  the  ten  shares  sold  to  William ;  and  in  support  of  the  appli- 
cation it  had  been  urged,  that  thb  is  a  Scotch  executry,  that  the  company 
into  which  the  respondents  seek  to  be  restored  is  a  Scotch  company,  that 
the  multiplepoinding  is  a  process  in  which  the  whole  can  be  tried,  that  it 
is  a  matter  of  convenience  and  justice  that  the  proceeding  should  be 
limited  to  this  Court,  and  that  the  pursuers  should  not  be  subjected  to 
double  proceedings  in  reference  to  the  same  thing.     On  the  other  hand, 
the  respondents  say  that  they  are  English  parties,  domiciled  in  England ; 
that  they  are  proceeding  competently  against  Henry  Dawson,  who  is 
domidled  in   England;   that  the  proceedings  in   the  English   Court 
of  Chancery  were  prior  to  those  in  this  Court ;  and  that  in  the  action 
of  reduction  they  do  not  insist  for  the  ten  shares  which  is  the  subject 
of  the  hill  in  Chancery.     On  the  general  matter  of  competency  he  had 
no  douht,  and  he  did  not  think  that  the  mere  fact  of  the  party  being 
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farth  of  the  country  excluded  the  juradictioii  of  the  Court  to  grant  an 
application  of  the  kind  sought  The  respondents  were  here  in  proceed- 
ings ;  and  if  in  the  course  of  these,  it  appeared  that  to  allow  oUier  pro- 
ceedings in  the  Court  of  another  country  would  he  to  suffer  injustice, 
or  to  cause  emhairassment  or  oppression,  it  would  he  within  the  discre- 
tion of  the  Court  of  this  country  to  interdict  the  proceedings  in  the  foreign 
Court.  But  it  was  a  very  delicate  matter,  and  the  Court  must  be  slow 
to  interfere.  J£,  however,  such  an  interdict  were  granted,  and  the  party 
were,  in  contempt  of  this  Court,  to  go  on  in  the  face  of  it,  and  obtain  a 
judgment  in  the  foreign  Court,  it  would  be  for  this  Court  to  consider 
whether  a  judgment  so  obtained  should  receive  that  efiect  which  it  was  in 
use  to  give  to  foreign  decrees  obtained  m  foro  contentioso.  As  to  the 
competency  and  the  jurisdiction  he  had  no  doubt;  but  he  did  not  think, 
in  the  present  case  and  in  present  circumstances,  the  Court  ought  to  inter- 
fere in  this  case.  The  priority  of  the  English  proceedings  was  a  matter 
of  great  importance,  though  by  itself  it  was  not  conclusive.  Then  there 
are  personal  conclusions  in  the  English  action  against  Henry  DawsoD, 
and  the  parties  might  have  advantages  in  the  English  proceeding  which 
they  might  not  have  here.  He  was  not  satisfied  that  the  proceedings 
in  Chancery  applied  to  the  same  matter  as  the  proceedings  here,  and  at 
present  he  was  somewhat  in  the  dark  as  to  the  nature  of  the  proceed- 
ings. It  might  be  shown  hereafter  that  the  proceedings  in  Chancery 
were  the  same  as  those  here,  and  he  was  of  opinion  that  the  Lord  Ordi- 
nary had  acted  rightly  in  passing  the  note  and  refusing  interim  interdict. 
The  others  concurred. 

Stbwabt  v.  Stewart's  Trustees. — Fib.  3. 

Deed — Deathbed — RevocatiofL 

The  pursuer,  James  Stewart,  slater  and  plasterer  in  Glasgow,  eldest 
lawful  son  of  the  deceased  James  Stewart,  seeks,  on  the  head  of  death- 
bed, to  reduce  a  codicil  executed  by  his  father  on  4th  May  1857,  ten  days 
before  his  death,  in  so  far  as  it  deprives  him  of  heritage.  The  defenders 
plead  that  the  fifth  purpose  of  the  trust-deed  itself  disposes  of  the  residue 
of  the  heritage,  and  that  the  codicil  merely  makes  an  cdteration  in  the  dis- 
tribution of  the  residue.  The  Court  held,  adhering  to  Lord  Neaves' 
interlocutor,  that  the  trust-deed  did  not  dispose  of  the  heritage,  and  that 
quoad  the  heritage  the  truster  had  died  intestate ;  and  also  Uiat,  even  if 
it  had,  the  trust-deed  had  been  revoked  by  the  codicil  executed  on 
death-bed,  which,  though  ineffectual  as  a  conveyance,  was  effectual  as  a 
revocation. 

Mair  v.  Sir  W.  Miller. — Feb.  3. 

Lease — Standard  Weights — Illegality. 

The  proprietor  of  Glenlee  seeks  to  sequestrate  one  of  his  tenants, 
James  Mair,  tenant  of  Sturhill,  for  his  rent.  The  tenant's  defence  is,  that 
his  rent  has  not  been  ascertained,  as  he  is  entitled  to  a  deduction  in  his 
rent  when  the  price  of  cheese  is  under  the  value  of  10s.  6d.  per  stone, 
according  to  the  fiars'  prices.  He  alleges  that  the  stone  mentioned  in  his 
lease  is  fixed  by  5  and  6  Will.  IV.,  c.  63,  at  14  lb.,  and  that  the  price  of 
that  stone  has  been  under  10s.  6d.,  or  is  at  least  not  ascertained*    The 
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landlord,  Sir  W.  Miller,  maintains  that  the  stone  meant  by  the  parties, 
and  acted  on  since  the  beginning  of  the  lease  in  1844,  is  the  tron  stone  of 
24  lb.,  which  alone  is  used  in  Ayrshire.     The  Sheriff,  after  allowing  in- 
vestigation as  to  the  usage,  decided  against  the  tenant.     The  argument 
in  support  of  the  note  of  advocation  was  simply  that  the  statute  of 
William  FV*  enacted  that  the  word  *'  stone,*'  standing  by  itself  without 
qualifying  terms,  shall  mean  a  weight  of  14  lb.    The  Lord  President  said 
that  he  thought  the  statute  not  applicable  to  this  case,  for  it  is  not  a  case 
of  dealing  in  cheese.     It  might  be  a  more  difficult  case  if  it  were  that  piit 
by  Lord  Ivory,  that  the  cheese  was  to  be  given  in  kind ;  but  here  there  is 
no  cheese  to  pass  between  the  parties,  the  rent  is  to  be  paid  in  money. 
There  can  be  no  doubt,  on  looking  at  the  clause,  what  the  meaning  of 
parties  was.     The  price  of  cheese  is  stated  in  it  as  to  be  upheld  at  10s.  6d. 
a  stone,  which  is  a  price  that  the  imperial  stone  never  attains ;  so  that  to 
suppose  they  meant  any  other  stone  than  the  understood  stone  of  24  lb., 
would  be  to  suppose  that  they  entered  into  an  absurdity ;  and  unless  the 
words  of  the  statute  were  so  strong  as  to  compel  us  to  do  injustice,  he 
should  not  hold  that  the  word  stone  could  not  mean  any  other  weight 
than  14  lb.     Lord  Ivory  was  happy  to  concur.    If  the  tenant  could  have 
insisted  for  his  pound  of  flesh  without  his  jot  of  blood,  he  should  have 
found  a  way  out  of  it  by  holding  that  he  could  not  obtain  any  deduction 
in  his  money  rent  when  the  price  of  cheese  was  low,  unless  he  could 
show  what  the  fiars'  prices  of  cheese  were,  which  he  could  not,  as  there 
are  no  fiars  f6r  cheese  in  Ayrshire.     The  statute  was  not  meant  to  super- 
sede the  dictionary,  and  explain  the  only  possible  meaning  of  a  "  stone." 
Lords  Curriehill  and  Deas  concurred ;  the  latter  remarking  that  the  tenant 
coald  have  no  deduction  in  his  rent  until  he  established  either  the  fiars' 
price  of  cheese  or  its  market  price,  but  there  being  no  fiars,  the  market 
price  in  Ayrshire  could  only  be  the  price  at  which  the  only  stone — the 
iron  stone — by  which  cheese  is  sold  in  that  county. 

Thomson  or  Donald  v.  Donald. — Feb,  4. 

A  Ummt — Process, 

This  was  an  action  for  aliment,  at  the  instance  of  a  wife  against  her 
husband.  The  record  had  been  made  up  in  the  Outer  House,  before 
Lord  Ardmillan,  in  conformity  with  what  has  been  the  practice  for  some 
time  in  such  cases.  But  the  Court  to-day  held  that  this  practice  was 
erroneous,  and  that  the  Lord  Ordinary  should  have  made  great  avizan- 
dum at  the  first  calling  of  the  cause.  Of  consent  of  parties,  the  record 
made  up  in  the  Outer  House  was  held  to  be  the  record  in  the  action  ;  but 
it  was  observed  that  in  future  cases  of  the  kind  the  mode  of  procedure 
must  be  difiTerent. 

Hat  v.  Carse. — Feb.  13. 

Poor  Law — Settlement — Husband  and  Wife, 

In  tills  case,  the  pauper  was  a  woman  whose  husband  died  possessed 
of  a  residential  settlement.  She  then  left  the  parish,  and  was  absent  for 
more  than  four  years  without  acquiring  another  settlement  Which 
parish  was  bound  to  maintain  ^her?  Recourse  against  the  residential 
settlement  of  her  husband  was  lost  by  absence.  Did  she  fall  upon  the 
parish  of  her  husband's  birth  or  the  parish  of  her  own  birth  T     Seven 
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judges  decided  that  the  parish  liable  was  the  one  in  which  she  was  bom ; 
six  held  that  it  was  the  one  in  which  her  husband  was  bom. 

Sir  W.  D.  Stewart,  etc.,  v.  Ddkb  o*  Montrose. — Fd>»  15. 
Superior  and  Vassal —  Charter —  Clause  of  Relief —  Teind  Duties. 

Bj  disposition  of  date  November  11,  1853,  the  pursuer,  Sir  William 
Drummond  Stewart,  disponed  to  the  concurring  pursuer,   Mr  Kellie 
M^Callum,  all  and  sundry  the  lands  and  teinds  of  Braco,  Deanskdr,  asd 
Dunse,  Ijing  in  the  parish  of  Muthill  and  sherifiilom  of  Perth,  and  as- 
signed to  him,  at  the  same  time,  the  writs  of  the  said  lands  and  teinds, 
and   whole  clauses  of  warrandice,  etc.      The  lands  in  question  were 
originally  leued  out,  in  terms  of  the  feu-contract  of  date  February  li 
1705,  bj  James,  Marquis  of  Montrose,  in  favour  of  David  Graham  in 
liferent,  and  James  Graham,  his  eldest  son,  in  fee ;  and  his  Grace  the 
Duke  of  Montrose,  the  defender  in  the  present  action,  is  now  the  superior 
of  the  lands,  as  the  successor  and  representative  of  his  ancestor  the  said 
James,  Marquis  of  Montrose.    Prior  to  the  date  of  the  disposition  by  the 
pursuer,  Sir  William  Drummond  Stewart,  to  Mr  Kellie  M^Callum,  aqnes- 
tion  had  arisen  betwixt  Sir  William  and  the  Duke,  whether  the  latter,  in 
terms  of  an  obligation  to  that  effect  in  the  original  feu-contract,  was  not 
liable  to  relieve  the  vassal  in  the  feu  of  augmentations  of  stipend,  localled 
upon,  and  becoming  payable  out  of  the  teinds  of  the  lands,  subsequent  to 
the  date  of  the  contract ;  and  it  was  part  of  the  arrangement  betwixt  Sir 
William  Drummond  Stewart  and  Mr  M^Callum,  at  Uie  date  of  the  sale 
to  the  latter,  that  Sir  William  should  undertake  the  burden  of  tijing 
that  question  with  the  superior.     The  ground  of  the  obligation  is  con- 
tained in   the  following  clause  of  the  original  feu-contract : — ''  And 
farther,  in  regard  the  said  Mr  David  Graham  has  payed  als  great  a  piyce 
for  the  saids  teinds,  parsonage  and  vic^irage,  as  for  the  stock  of  the  said 
lands,  therefore  the  said  James,  Marquis  of  Montrose,  binds  and  obliges 
him,  and  his  foresaids,  to  warrant  the  said  teinds,  parsonage  and  vicar- 
&g®>  ®  disponed  to  be  free,  safe,  and  sure  to  the  said  Mr  David  Graham, 
and  his  said  son,  and  his  foresaids,  from  all  ministers'  stipends,  future 
augmentations,  @nuities,  and  other  burdens  imposed  or  to  be  imposed 
upon  the  said  teinds,  except  allenarly  the  ministers'  stipends  and  school- 
masters' fees  allermentd.,  presently  payable  furth  of  the  said  teinds." 
1843  the  lauds  and  teinds  came  by  progress  to  the  late  George  Drum- 

ond  Stewart,  and  ultimately,  through  a  variety  of  singular  aucoeesors, 
to  the  pursuers  of  this  action.  None  of  the  charters  or  precepts  granted 
by  the  superior  after  the  date  of  the  feu-contract  in  1705  made  any  refer- 
ence to  the  obligation  to  relieve  the  vassal  of  augmentations  of  stipend, 
and  none  of  the  conveyances  in  the  numerous  transmissions  of  the  pro- 
perty to  singular  successors  made  any  specific  mention  of  this  obligation 
of  relief;  and,  when  the  lands  were  sold,  the  purchaser  was  taken  bound 
to  pay  the  minister's  stipend  and  other  public  burdens  from  the  date  of 
his  entry,  without  reference  to  any  claim  of  relief  against  the  superior. 
The  Lord  Ordinary  (Mackenzie)  held,  that  the  obligation  of  relief  had  not 
been  duly  transmitted  to  the  pursuers,  and  assoilzied  the  defender.  The 
First  Division,  on  accotuit  of  the  general  importance  and  noveitf  of  the 
question  involved,  remitted  to  the  whole  Court.  All  the  Judges  of  this 
Division,  and  Lords  Wood,  Ardmillan,  and  Kinloch,  being  of  opinion  that 
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the  obligatioD  had  been  transmitted  to  the  pursuers,  there  was  a  majoritj 
of  one  against  the  interlocutor  of  the  Lord  Ordinary,  which  was  accord- 
ioglj  recalled — the  other  five  consulted  Judges  being  of  opinion  that  it 
oQgfat  to  be  adhered  to. 

Wilson  v,  Douglas,  etc. — Fth.  21. 

Process — Printing  of  Records. 

In  this  case  seven  directors  of  the  Western  Bank  are  defenders.  They 
bad  each  made  a  separate  appearance  by  separate  counsel,  and  had  made 
ap  a  separate  statement  of  &cts  on  record.  The  Lord  Ordinary,  in  the 
bterkxiutor  closing  the  record,  appointed  it  to  be  printed,  in  terms  of  the 
statute  13  and  14  Vict,  c  36,  sec.  6.  The  pursuer  printed  200  copies, 
sod  claimed  one-eighth  part  of  the  printer's  account  from  each  defender. 
The  defenders  having  refused  to  pay  the  proportions  claimed,  the  pursuer 
enrolled  the  case  for  decree,  and  the  Lord  Ordinary  found  that  the  num- 
ber of  copies  printed  was  a  proper  and  suitable  number,  each  defender 
being  entitled  to  receive  an  eighth  part  of  the  copies,  and  granted  decree 
as  craved.  The  defenders  now  reclaimed.  After  hearing  the  reclaimers' 
eoQttsel,  the  Court,  without  calling  on  counsel  for  the  respondent,  adhered, 
sod  found  the  reclaimers  liable  in  expenses  since  the  date  of  the  Lord 
(Mnairfm  interlocutor,  which  were  modified  to  L.4,  4b. 

BBOwmjE  V.  Macaulat. — March  9. 

Action  of  damages  by  a  workman  hurt  through  the  defective  construc- 
tion of  a  scafiTold.  Held— The  master  was  liable ;  and  it  was  no  answer  to 
say  the  fiuilt  was  the  fault  of  the  foreman,  because  a  foreman  is  not  a 
coUdborateuTf  and  the  case  was  thus  different  from  the  BartonskUl  case, 
3  MHJ.  Ap.  266. 

Buchanan  v.  Heugh's  Trustees. — March  13. 

Deed — Heritable  and  Moveable, 

Whether  part  of  the  trust-estate  of  the  late  John  Smith,  writer,  Bath- 
gate, be  heritable  or  moveable,  is  the  question  here  between  his  brother's 
beir-at-law  and  his  sister  Mrs  Heugh's  trustees — ^the  former  claiming  it 
as  heritable,  and  the  latter  as  moveable  property.  The  question  turns 
upon  the  construction  of  the  fourth  and  last  purpose  of  the  trust,  which 
is  expressed  in  these  terms : — *'  And,  fourthly^  I  direct  and  appoint  my 
said  trustees  to  pay  over  the  residue  and  remainder  of  my  means  and 
estate  generally  above  disponed,  or  the  prices  and  produce  thereof,  to  my 
brother,  Major  Archibald  Smith,  residing  in  Edinburgh,  and  the  said 
Mrs  Margaret  Smith  or  Heugh,  my  sister,  equally  betwixt  them,  share 
and  share  alike,  and  their  heirs  and  assignees  whomsoever,  with  all  the 
rights  and  securities  thereof  which  may  be  vested  in  my  trustees."  Lord 
Ordinary  Ardmillan  held^  that  by  this  clause  there  was  given  an  ample 
power  of  sale,  which  was  equivalent  to  a  direction  to  sdl  and  turn  the 
heritage  into  moveable  property.  The  Court  adhered ;  holding,  that  from 
the  stmctare  of  the  entire  deed,  a  sale  and  distribution  of  the  estate  was 
intended,  and  accordingly  gave  judgment  in  fiivour  of  the  truster's  sister's 
tmsteea* 

VOL.  IT. — NO.  III.  APBIL  I860.  C  C 
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Young  v.  Litingston. — March  13. 

Juriadietiofi — Process — Company —  Citatwn. 

The  firm  of  Allan  Livingston  and  Son  carry  on  business  as  brick  and 
tile   manufacturers  at   Portobello,   and  Bentonhall,  near  Haddington. 
George  Young,  smith  and  carter,  Haddington,  supplied  them  with  coal 
for  the  works  at  Ren  ton  hall.     He  brings  action  against  them  for  the 
amount  of  his  account,  and  is  met  bj  the  defence  that  the  Sheriff  of 
Haddington  has  no  jurisdiction  over  them ;  the  defenders  pleading  that, 
*^  neither  of  the  defenders  having  any  residence  or  domicile  in  the  county 
of  Haddington,  they  are  not  subject  to  the  Sheriff's  jurisdiction  for  a 
civil  debt."     The  defender  says  that  he  is  sole  partner  of  the  firm,  and 
only  lessee  of  the  brick-work,  and  that  his  father  is  not  a  partner ;  that 
there  is  no  company,  and  that  he  could  not  be  cited  at  the  ofiice  of  the 
cumpany  at  Rentonhall.     That  ofiice  was  a  temporary  erection,  or  shed, 
as  the  defender  called  it ;  but  he  paid  his  workmen  there,  he  had  a  derk 
there,  and  he  occasionally  went  out  and  transacted  business  at  the  place. 
He  had  no  house,  and  never  resided  at  the  place,  and  never  slept  in 
Haddington,  but  always  returned  to  Portobello.     Both  the  Sherifis  sus- 
tained the  defence  of  want  of  jurisdiction.     The  Coort  recalled  their 
judgments.    The  Lord  President  said  that  Allan  Livingston  and  Son  was 
a  company,  and  a  company  carrying  on  business  at  Rentonhall,  in  the 
county  of  Haddington,  where  they  had  a  brick  and  tile  work.     At  that 
place  they  had  an  office,  great  or  small.     The  pursuer  furnished  coal  for 
their  establishment  at  Rentonhall;    and  he  cites  the  company,  Allan 
Livingston  and  Son,  at  their  place  of  business,  where  they  paid  their 
workmen,  and  where  he  delivered  the  coal.     The  defender  pleads  that  he 
is  not  a  company ;  that  he  is  only  an  individual ;  and  that  his  father,  old 
Livingston,  had  retired.     It  is  not  said  that  the  pursuer  knew  of  this. 
The  defender  had  taken  the  name  of  Allan  Livingston  and  Son.     That 
was  not  his  own  name.     It  was  his  own  name  and  something  else.    It 
was  the  name  of  a  company,  and  he  was  not-entitled  to  plead  the  reverse 
after  he  had  adopted  that  name. 

R.  N. — George  Greig  v,  J.  D.  Kirkwood.— -If orcA  15. 

Process—^Expenaes. 

In  this  case,  the  parish  of  Edinburgh  had  sued  the  parishes  of  Govan 
and  Barony  to  be  relieved  of  the  maintenance  of  a  pauper  named  Allan. 
Afler  some  litigation,  the  parish  of  Govan  admitted  liability ;  whereupon 
Lord  Kinloch  found  that  parish  liable  in  full  expenses  to  the  parish  of 
Barony,  and  also  to  the  parish  of  Edinburgh,  from  a  certain  date.  This 
interlocutor  was  reclaimed  against  by  the  parish  of  Govan,  which  main- 
tained that  the  parish  of  Edinburgh  should  be  found  liable  in  the  ex- 
penses incurred  by  Barony ;  and  also  by  the  parish  of  Edinburgh,  which 
maintained  that  either  Barony  or  Govan  should  pay  its  expenses  incurred 
previous  to  the  parish  of  Govan  being  called.  The  Court  refused  both 
reclaiming  notes,  and  found  Barony  entitled  to  additional  expenses. 

Inglis  V,  Douglas,  etc. — March  20. 

Western  Bank  Shareholders  v.  Directors* 

The  Court  found  that  there  was  a  want  of  specification  of  the  aT«nnent 
m  the  record  as  to  the  desperate  nature  of  the  debts  and  other  matteri 
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said  (as  the  ground  of  misrepresentation)  to  be  known  to  the  defenders ; 
Ihat  the  record  ought  to  be  withdrawn,  and  a  new  record  made  up, 
Betting  forth  more  distinctly  the  grounds  of  action.     The  Lord  Presi- 
dent (taking  Inglis'  case  as  the  leading  case)  said,  that  there  were,  he 
thought,  the  elements  of  a  competent  claim  made  by  the  pursuer  against 
the  defenders,  or  some  of  them.     There  was  an  allegation  that  the 
defenden  put  fordi  false  statements  in  regard  to  the  condition  of  the 
Bank,  knowing  them  to  be  false,  with  the  view  of  misleading  the  public, 
and  giving  a  fictitious  value  to  the  shares  in  the  market ;  that  they  did  so 
by  means  of  reports  and  abstracts  in  which  they  represented  certain  sums 
as  good  assets  of  the  company,  while,  in  truth,  they  were  bad  and  irre- 
coverable debts ;  and  that  they  declared  dividends  which  were  not  paid 
out  of  the  profits,  but  out  of  the  remanent  capital  of  the  company.     He 
thought  that,  by  going  through  the  case  with  industry  and  care,  he  could 
find  in  it  the  substance  or  germ  of  such  statements  and  allegations,  but 
it  was  not  without  some  industry  and  much  care  that  he  could  find  what 
was  the  real  essence  of  it.     No  doubt  this  had  arisen  very  much  in  con- 
seqaence  of  the  action  having  been  originally,  though  no  longer,  directed 
against  the  Western  Bank  and  its  liquidators,  and  containing  conclusions 
which  were  now  out  of  it.     But  in  regard  to  what  remained,  he  thought 
that  in  material  parts  of  the  record  there  was  a  want  of  that  specification 
and  of  that  information  to  the  opposite  party  which  was  necessary  to  the 
safe  conduct  of  a  trial  in  such  a  cause.     One  great  basis  of  the  misrepre- 
sentation was  stated  to  be  the  assumption  that  certain  balances  or  accounts 
were  good  assets  of  the  company,  when  truly  they  were  bad  and  irre* 
coverable  debts.     Article  28  set  out  that  debts  of  that  description  were 
included  in  certain  accounts  named — in  the  Sundry  Debtor's  Account, 
L.350,501 ;  and  in  the  Protested  Bills  Account^  L.26,000,  etc.     The 
accounts  included  in  the  Protested  Bills  Account  in  the  balance-sheet 
amounted  to  L.  123,000  ;  and  it  was  said  that  bad  and  irrecoverable  debts 
to  the  amount  of  L,26,000  were  included  in  that  sum.    Now,  what  were 
the  accounts  which  were  desperate  and  irrecoverable  ?     How  could  the 
defenders  be  prepared  to  show  that  any  one  of  these  accounts  said  to 
have  been  desperate  and  irrecoverable  was  so  regarded  at  the  time! 
There  was  no  specification  there.    And  so  in  the  credit  accounts  L.3  68,006 
were  said  to  have  been  bad  and  irrecoverable.     Now  the  credit  accounts 
amounted  to  L.1,844,000;  which  of  the  L.1,844,000  was  said  to  have 
been  desperate  and  irrecoverable  ?     The  same  might  be  said  in  regard  to 
other  accoants.    It  appeared  to  him  that  the  pursuer  ought  to  have 
pointed  out  the  balances  and  debts  which  were  alleged  to  have  been  bad 
and  irrecoverable,  so  that  the  defender  might  meet  that  case.     Then  it 
was  said  throughout  the  record,  that  the  knowledge  was  in  the  defender 
and  in  a  Mr  John  Taylor;  but  he  had  been  dropped  out  of  the  action  ;. 
and  there  were  some  other  expressions  which  were  a  little  equivocal,  and 
which  ought  to  be  put  right.     Because  it  was  necessary  at  this  stage  to 
look  at  the  case,  to  see  how  it  could  be  tried  for  the  interest  of  the  pursuer 
and  defender.     It  was  most  important  that  the  pursuer  should  not  be 
deprived  of  his  rights  at  the  trial  by  reason  of  any  difiiculty  as  to  whether 
these  points  were  within  the  cause  or  not    It  was  also  most  important 
to  the  defenders,  that  they  should  know  precisely  what  the  case  was  that 
they  were  to  go  to  trial  upon ;  and  it  would  be  very  unfortunate  if  the 
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case  went  to  trial  in  a  mass  of  confusion,  in  which  it  would  be  almost 
impossible  to  explicate  the  merits  of  it  with  justice  to  the  partj  who  was 
entitled  to  justice.  An  objection  was  taken  to  the  action  as  being  laid 
altemativelj,  and  reference  was  made  to  the  judgment  in  the  Torbane* 
hill  case.  But  that  judgment  had  nothing  to  do  with  the  question.  He 
thought,  therefore,  that  this  case  stood  in  a  very  unsuitable  condition  for 
going  to  trial.  He  thought  that  there  were  in  the  action,  as  laid  in  the 
original  summons,  germs  of  a  case  upon  the  ground  of  misrepresentation ; 
but  to  put  the  case  in  proper  shape,  it  would  be  necessary  that  the  record 
should  be  purified  in  some  form  or  other.  The  issues,  too,  would  require 
to  be  much  more  specific  than  those  which  had  been  given  in ;  and  he 
thought  the  party  must  schedule  his  damages.  The  other  Judges  sub- 
stantially concurred.  The  Court  agreed  to  give  expenses,  reserving  the 
question  of  amount  until  the  new  record  be  closed  and  considered. 

Western  Bank  Liquidatobs  v.  Atbshibe  Bank  Shareholders. — 

March  20. 

Joint  Stock  Company — Registration. 

The  pursuers  seek  from  the  defenders  calls  for  L.125  on  405  shares. 
The  defenders  plead  m  Umine — (1.)  That  the  Western  Bank  having 
stopped  business  in  November  1857,  could  not  be  competently  registered 
under  the  Joint-Stock  Companies  Act,  which  passed  in  December  1857 ; 
and  (2.)  The  defenders  are  either  partners  of  the  Western  Bank,  or  they 
are  not.  If  they  are,  then  the  appointment  of  the  alleged  liquidators  is 
nuH,  the  defenders  not  having  been  called  to  the  meetings.  If  they  are 
not,  then  the  whole  conclusions  of  the  summons  are  inept,  and  the 
defenders  are  not  liable  for  the  calls.  Lord  Ordinary  Jerviswoode  re-^ 
pelled  both  pleas,  and  to-day  the  Court  adhered,  repelling  them  only  in 
so  far  as  preliminary.  The  Lord  President  thought  the  Western  EUink 
competently  registered.  The  Acts  under  which  it  was  registered  were 
not  exclusively  winding-up  Acts,  but  a  company  could  be  registered  for 
the  express  purpose  of  winding  up.  A  company  is  entitled  to  register  at 
any  period  of  its  existence,  even  m  articulo  mortis,  (Laughter.)  It  is 
indeed  said  that  this  company  was  defunct ;  but  it  was  not  so,  it  was  only 
moribund,  or  in  a  state  of  suspended  animation,  or  asleep ;  it  might  have 
waked  up  again  at  any  time  and  gone  on.  The  dilemma  as  to  the  meet- 
ings was,  like  other  dilemmas,  somewhat  dangerous  to  those  who  use  it. 
It  can  be  turned  both  ways.  In  so  far  as  preliminary,  he  was  for  rep^- 
ling  that  defence.  There  might  be  something  in  the  fact  that  the  defenders 
were  not  called  to  the  meetings,  as  showing  that  they  were  not  considered 
members. 

Melville  v.  Robertson. 

Settlement — Process — Bes  JudioatcB. 

In  this  case,  which  raised  an  important  question  in  the  law  of  settle- 
ment, the  Court  heldj  that  a  smidl  debt  decree  concluding  for  parish 
aliment  was  not  res  judicata  in  an  action  raised  two  years  after,  about  liie 
same  pauper,  by  the  same  parish,  against  the  same  defender,  and  condad- 
ing  to  be  reHeved  of  the  future  maintenance  of  the  pauper. 
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SECOND  DIVISION. 

Gordon  v,  Mbldrum  Sisters  and  Pratt. — Feb.  24. 

BiU  of  Exchange — Onerosity — Proof. 

This  was  an  action  at  the  instance  of  the  indorsee  of  two  bills  of  ex- 
chaDge  against  the  acceptors.     The  onlj  defence  was,  that  the  indorsee 
was  not  an  onerous  holder.     The  defenders,  for  the  purpose  of  instructing 
noD-onerositj,  resorted  to  a  proof  by  writ,  and  the  Lord  Ordinary  found 
thai  in  that  proof  they  had  failed.     In  consequence  of  that  judgment  a 
reference  was  made  to  the  oath  of  the  pursuer  in  general  terms ;  but  the 
subject-matter  of  the  reference  was  the  non-onerosity  of  the  bill  for 
L99,  lOs.     In  considering  the  oath,  the  Court  were  asked  to  consider 
along  with  it  certain  writings,  as  to  which  the  pursuer  deponed  that  they 
are  all  genuine  and  authentic  documents,  and  were  really  what  they  bear 
to  be.    In  delivering  judgment,  the  Lord  Justice-Clerk  (with  whom 
Lords  Wood  and  Cowan  concurred)  observed — ^The  oath  has^ proved  that 
these  are  genuine  documents,  and  relate  to  the  matter  referred.     I  do  not 
know  that  anything  results  fh)m  that,  but  that  they  would  be{admissible 
in  evidence,  if  we  were  in  a  proof  prout  de  jure ;  but  it  was  fixed  by  the 
interlocutor  sustaining  the  reference  that  we  are  in  a  case  of  proof  by 
the  oath  of  party.     It  seems  to  me  to  be  an  insuperable  obstacle  to  giving 
effect  to  these  documents,  that  we  are  in  a  case  where  the  proof  is  limited 
to  what  is  deponed  to  under  the  reference.     It  is  not  difficult  to  make 
writings  available  in  an  examination  on  reference  if  what  is  necessary  is 
done,  which  is  to  put  the  writings  into  the  hands  of  the  deponer,  and  to 
pot  the  necessary  questions  in  reference  to  them,  the  answers  to  which 
are  made  part  of  the  evidence.     All  that  is  evidence  is  what  the  deponer 
sajs  on  his  oath.     The  pursuer  had  sworn,  however,  that  the  pursuer, 
who  originally  obtained  the  bill  for  another  purpose,  was  aflerwsurds  told 
to  retain  it  as  a  security  for  debt.     Now%  the  question  we  have  to 
decide  is,  has  the  pursuer  who  pleads  this  bill  given  value  for  it  in  any 
proper  sense  of  the  terms?     According  to  the  argument  of  the  defender, 
a  bUl  would  never  be  onerous  which  was  granted  for  a  previous  advance. 
Bat  we  find  that  every  day  bills  are  transferred  in  security  of  previous 
advances.     Such  seems  a  most  natural  use  of  a  bill,  and  there  are  in- 
stances of  it  every  day.     It  is  a  contract  of  pledge,  and  it  is  an  onerous 
contract  of  pledge,  though  the  advance  was  made  some  time  before.     No 
doubt  it  was  not  intended,  when  the  bill  was  put  into  Gordon's  hands, 
that  it  was  to  be  held  as  a  security  for  a  previous  advance.     But  a  bill 
may  be  put  into  a  party's  hands  for  a  particular  purpose,  and  there  may 
be  engrafted  on  his  title  of  possession  a  different  purpose.     On  these 
grounds,  it  was  impossible  to  hold  that  the  oath  is  affirmative  of  the 
reference,  or  that  the  evidence  of  value  is  to  be  struck  out  of  it  as  ex- 
trinsic    Lord  Cowan  differed,  on  the  ground  that  the  existence  of  the 
debt  at  the  date  of  the  alleged  constitution  of  the  bill  as  a  security  was 
an  extrinsic  fact,  and  required  to  be  proved  aliunde. 

Ex  parte  Urquhart,  Pet, — March  2. 

Appointment  of  Tutors  under  Exchequer  Act. 

This  was  a  petition  for  the  appointment  (as  tutor-dative  to  certain 
pupils)  of  a  gentleman  who,  as  the  nearest  agnate  of  the  pupils,  was  en 
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titled  to  have  himself  served  tutor-at-Iaw.  Counsel  were  heard  on  a 
former  occasion.  The  Lord  Justice-Clerk  remarked,  that  the  Court  was 
called  to  exercise  a  jurisdiction  transferred  to  them  from  the  Court  of 
Exchequer  bj  the  19  and  20  Vict.  In  the  present  case  there  was  the 
peculiarity  that  the  partj  who  was  proposed  as  tutor-dative  was  entitled 
to  be  served  tntor-at-law.  On  inquiry  into  the  practice  of  the  Court  of 
Exchequ.r,  the  Court  had  found  no  authority  for  holding  such  an  ap- 
pointment to  be  incompetent ;  while  Stair,  Bankton,  and  others,  were  of 
opinion  that  it  was  competent.  Nor  was  it,  as  an  absolute  rule,  inex- 
pedient to  make  such  appointments.  On  the  other  hand,  they  would  not 
indicate  a  rule  to  the  effect  that  it  was  expedient  to  do  so ;  on  the  con- 
trary, the  Court  would,  in  ordinary  cases,  leave  the  tutor-at-law  to  make 
up  his  titles  by  service.  Circumstances,  however,  must  justify  the  pre- 
sent course.  Here  the  estate  was  small ;  the  expense  of  service  would 
be  heavy ;  and  all  the  nearest  relatives  on  both  sides  consented.  The 
Court  therefore  granted  the  petition. 

OvEY  V.  Smith. — March  3. 

Marine  Insurance — Collision, 

The  screw-steamer  "  Excelsior,"  of  which  the  pursuers  are  owners, 
while  on  her  way  to  Belfast,  and  being  at  the  time  sufficiently  manned, 
and  having  a  licensed  pilot  on  board,  came  into  collision  with  a  steam- 
ship called  the  ''  Mail,'*  then  on  her  way  up  the  Mersey  to  Liverpool. 
In  consequence  of  the  collision,  the  "Excelsior"  cut  into  the"  Mail"  on 
the  port-bow,  up  to  within  a  few  feet  of  the  fore-mast,  and  five  steera^:^ 
passengers  on  board  the  "  Mail"  were  killed,  and  five  other  passengers 
on  board  of  that  steamer  were  severely  injured.     In  consequence  of  the 
death  and  injury  of  these  passengers  respectively,  the  pursuers  became 
liable  to  pay,  and  have  paid,  a  sum  of  L.994,  15s.  5d.     The  pursue^rs 
demand  from  the  underwriters  repayment  of  the  sums  so  paid,  to  the 
extent  falling  on  them  respectively  under  the  different  policies.     The 
policy  under  which  the  claim  is  made  runs  in  the  usual  terms  as  a  policy 
of  insurance.     And  on  the  margin  of  the  policy  the  following  clause  has 
been  added : — '^  And  we  further  covenant  and  agree,  that  in  case  the 
said  ship  shall  come  into  collision  with  any  other  ship  or  vessel,  and 
the  assured  shall,  in  consequence  thereof,  become  liable  to  pay,  and 
shall  pay,  any  sums  not  exceeding  the  value  of  the  said  ship  or  vessel, 
^Excelsior'  (s.s.),  and  her  freight,  by  or  in  pursuance  of  the  judgment  of 
any  court  of  law  or  equity,  or  by  or  in  pursuance  of  any  award  made 
upon  any  reference  entered  into  by  the  assured  without  previous  con- 
currence, we  shall  and  will  severally  bear  and  pay  such  proportion  of 
three-fourth  parts  of  the  sums  so  paid  as  aforesaid,  as  our  respective 
subscriptions  hereto  bear  to  the  value  of  the  said  ship  or  vessel  *•  Excelsior,' 
and  her  freight."     The  defender  does  not  dispute  his  liability  to  make 
good,  under  this  clause,  any  damage  that  might  be  done  by  the  collision 
to  the  hull  or  the  machinery  of  the  ^'  Mail ;"  but  he  maintains  that  the 
clause  does  not  infer  repayment  of  sums  paid  as  damages  for  loss  of  life 
or  bodily  injury  occurring  to  passengers  on  board  that  vessel.     The 
Court,  altering  the  interlocutor  of  Lord  Kinloch,  >  held  that  the  pursuers 
were  entitled  to  recover  under  the  special  clause.     The  Lord  Justice- 
Clerk  observed,  that  the  Court  were  called,  for  the  first  time,  to  construe 
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the  terms  of  an  obligation  of  considerable  importance  in  practice.    The 
clause  was  verj  general  and  comprehensive.     The  case  it  referred  to  was 
a  collision  with  another  ship ;  and  when,  in  consequence  thereof,  the 
owners  of  the  ship  insured  bad  to  paj  any  sums — it  was  not  specified  to 
whom,  on  what  loss,  or  on  what  view  of  liability — the  only  restriction 
was,  that  it  must  be  a  payment  which  the  owners  became  liable  to  pay 
in  consequence  of  the  collision.     If  the  owners  were  thus  to  become 
liable,  the  obligation  of  tbe  underwriters  was  just  to  relieve  them  of  the 
sum  paid.     Did  the  sum  paid  by  the  owners  in  the  present  case  fall  under 
this  clause  ?     He  could  see  no  ambiguity  nor  room  for  construction  of 
the  clause  which  might  have  allowed  the  Court  to  consider  which  inter- 
pretation was  most  agreeable  to  the  general  tenor  of  a  policy  of  marine 
insurance.     This  clause  could  not  bear  two  meanings ;  still,  it  was  rea- 
sonable to  consider  what  the  nature  of  the  policy  was.     It  was  one  on 
the  ship,  bat  not  on  the  cargo  or  freight.     If  the  Lord  Ordinary's  view 
were  correct,  tbe  owners  would  have  no  claim  for  damages  paid  by  them 
in  consequence  of  injury  done  to  the  cargo  of  the  vessel  run  into.     But 
this  was  clearly  not  contemplated— -the  damages  extended  to  tbe  contents 
of  the  ship  as  well  as  to  the  ship  itself.     This  was  not  an  indirect  assur- 
ance of  the  ship  run  down,  but  a  guarantee  of  relief  from  claims  to  be 
made  against  the  owners  of  the  ship  insured.     To  refuse  the  owners  of 
the  ^  Excelsior"  relief  from  claims  so  made  upon  them,  would  simply  be 
to  contradict  the  express  words  of  this  ''  collision  clause.'' 

CoLQUHOUN  V.  Wilson's  Trustees. — March  6. 

Property — Feu-Contract — Rd  Interventus, 

Sir  James  Colquhoun  brings  this  action  of  declarator  to  have  it  found 
that  a  valid  agreement  was  entered  into  between  him  and  John  Wilson 
of  Dundy  van,  by  which  the  latter  bound  himself  to  feu  fifty  acres  of  the 
lands  of  Ardenconnell,  and  to  pay  a  certain  sum  for  the  mansion-houses, 
offices,  etc  ;  as  also,  that  an  agreement  was  entered  into  to  feu  an  addi- 
tional  space  of  twelve  adjoining  acres,  and  that  the  feu-contract  to  be 
entered  into  should  contain  the  clauses  and  conditions  usually  inserted  in 
the  fea-rights  granted  by  the  pursuer.     The  Court  found  that  a  valid  and 
binding  agreement  had  been  entered  into.     They  held  that  the  writings 
produced — an  offer  and  conditional  acceptance— constituted  a  contract, 
no  doubt  conditional  and  incomplete,  but  which  might  be  made  complete 
rei  interventu.     Direct  parole  evidence  that  the  offerer  had  agreed  to  the 
conditions  of  acceptance,  or  that  the  acceptor  waived  these  conditions, 
would  be  incompetent ;  but  it  was  a  well-known  principle  of  law,  that 
such  a  conditional  acceptance  might  be  made  pure,  and  such  an  incom- 
plete contract  might  be  made  binding,  by  rei  iniervenius.    If  the  rei  inter" 
ventus  were  ascribable  to  anything  else,  it  would  not  validate  the  contract. 
Here,  however,  what  Wilson  had  done — making  roads,  pulling  down 
walls,  etc. — ^was  unintelligible,  except  on  the  footing  that  he  understood 
he  had  acquired  the  full  rights  of  a  proprietor,  while  Sir  James  Col- 
quhoun's  acquiescence  was  irreconcileable  with  any  other  supposition 
than  that  be  believed  he  had  finally  parted  with  the  property.     By  that 
rei  intarveniua  the  contract,  originally  conditional  and  incomplete,  became 
uneaodilional  and  complete. 
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Inspector  of  Poor  of  Rothes  r.  Inspector  of  Aberlour. 

Poor — Settlement — Pctrish  o/Birih. 

A.  S.  resided,  with  his  wife  and  family,  in  the  parish  of  Aberlour  for 
four  years  previous  to  Whitsunday  1 853,  when  he  entered  the  service  of 
a  farmer  in  the  adjoining  parish  of  Inveravon,  where  he  remained  till 
accidentally  killed,  on  29th  March  1854,    During  this  latter  period  he 
had  no  right  to  absent  himself;  but,  with  the  leave  of  his  employer,  he 
passed  the  Saturday  nights  and  alternate  Sundays  with  his  wife  and 
fitmily,  for  whom  he  had  taken  a  house  in  Aberlour.     His  widow  Te> 
mained  in  this  house  for  some  time  after  his  death,  till  Whitsunday  1854. 
On  the  9th  September,  she  applied  for  and  received  relief  in  the  parish 
of  Knockando.     The  inspector  of  that  parish  raised  action   for  relief 
against  the  inspector  of  the  parish  of  Rothes,  where  Simpson  was  bom, 
and  of  Aberlour.     The  Court  adhered  to  the  Lord  Onlinary's  interlocutor, 
and  held  that  the  parish  of  birth  was  liable,  on  the  ground  that  they  could 
deal  only  with  the  fact  of  personal  presence  as  a  resident  within  the  parish. 
Nothing  else  under  the  statute  was  sufficient  to  fix  liability  on  any  parish. 
The  pauper  was  not  resident  at  Aberlour  at  his  death,  nor  for  ten  months 
previous  to  that  event     His  previous  residence  in  that  pariah  had  only 
continued  for  four  years ;  he  had,  therefore,  no  residential  settlement  in 
Aberlour.     Whether,  if  his  continuous  residence  had  extended  to  the 
time  of  his  death,  it  would  have  been  possible  for  his  widow  to  eke  out 
the  remaining  two  months  necessary  for  the  acquiring  of  a  residential 
settlement  by  her  own  residence,  after  her  husband's  death,  was  a  ques- 
tion which  £d  not  necessarily  arise  in  this  case.     The  Court  would  not, 
however,  give  any  countenance  to  the  notion  that  that  sort  of  combina- 
tion was  sufficient  to  establish  a  settlement  under  section   76  of  the 
statute. 

Bain  t;.  Bain. — March  16. 

Parent  and  Child — Aliment. 

The  pursuer  is  the  daughter  of  the  defender,  who  is  a  farmer,  £sictor, 
and  ironmonger  in  Thurso.     After  his  second  marriage,  the   pursuer 
not  agreeing  with  her  stepmother,  the  defender  gave  a  furnished  room 
adjoining  his  house,  and  five  shillings  a-week,  but  forbade  her  to  have 
any  communication  with  his  family.     Finding,  as  she  states,  such  a  state 
of  things  unbearable,  she  came  to  Edinburgh,  and  now  seeka   a  larger 
aliment  than  five  shillings,  which  the  Either  reftised  to  ^ve.     Aiter  hear- 
ing counsel,  the  Court  refused  to  interfere  between  parent  and  child ; 
holding  that  all  the  parent  was  legally  bound  to  do  was  to  preserve  the 
child  against  want,  and  that  anything  further  was  a  matter  between  God 
and  the  father's  conscience.    Tha  pursuer  did  not  aver  that  5s.  a-week, 
with  a  furnished  room,  was  insufficient  for  her  maintenance  in  Thurso ; 
and  she  did  not  aver  that  she  was  unable  to  do  anything  to  support  her- 
self.   The  case  was  a  painful  one,  but  the  feeling  of  the  Court  must  not 
sway  their  judgment. 

Liquidators  of  Westebn  Bank  v.  Direotobs. — March  20. 

Appeal — Judicial  Discretion. 

In  this  case  the  defenders  asked  for  leave  to  appeal  to  the  House  oC 
Lords  olQ  various  points  which  have  been  decided  on  the  preliminary 
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defences.  The  Lord  Justice-Clerk  was  of  opinion  that  the  petition  for 
leave  to  appeal  at  this  stage  ought  to  be  refused.  The  object  of  the  Act 
48  George  m.  was  to  remove  an  intolerable  evil — the  practice  of 
appealing  to  the  House  of  Lords  against  every  interlocutory  judgment. 
It  fixed  that,  as  a  general  rule,  it  was  not  competent  to  appeal  against 
SQch  judgments,  unless — 1st,  there  was  a  difference  of  opinion  in  the 
Court;  or,  2d,  when  the  express  leave  gf  the  Court  was  obtained  to 
appeal  It  was  not  to  be  supposed  that  the  Court,  as  a  general  rule, 
ought  to  grant  such  petitions ;  to  do  so  would  be  to  defeat  the  object 
of  the  statute.  The  magnitude  of  the  case  was  not  a  sufficient  ground 
for  granting  leave  to  appeal ;  for  it  was  rather  a  ground  for  all  reason- 
able despatch.  Both  parties  had  an  interest  in  despatch :  any  interest 
in  delaj  was  not  legitimate ;  and  without  going  very  far,  it  might  be 
almost  assumed  that  the  defenders'  counsel  were  never  confident  in  the 
ultimate  success  of  these  dilatory  defences.  It  was  necessary  to  guard 
the  pursuers — ay,  and  the  defenders,  if  they  knew  their  true  interests 
—against  the  evils  of  delay.  He  had  no  hesitation  in  refusing  to  hang 
up  this  case  for  an  indefinite  time.  The  Court  accordingly  refused  the 
petition. 

Taylor  v.  Jabtes. — March  20. 

Interim  Extract — StaL  13  and  14  VicLy  cc^,  36|  sec.  28. 

A  decemitnre  for  the  expenses  of  trial  of  a  point  in  this  case  having 
been  pronounced,  the  pursuers  moved  the  Lord  Ordinary  (Kinloch)  to 
grant  warrant  for  interim  extract  of  the  decree.  His  Lordship  reported 
the  case  to  the  Judges  of  the  Second  Division.  As  the  point  is  of  con- 
siderable importance  in  practice,  we  insert  his  Lordship's  note,  which 
embodies  the  grounds  of  the  ultimate  decision  of  the  Second  Division. 
Our  report,  to  which  his  Lordship  makes  reference,  is,  we  believe,  a  correct 
statement  of  the  actual  decision  of  the  First  Division  on  this  point ; 
tboagh,  of  course,  we  are  unable  to  surmise  whether  their  Lordships  in- 
tended that  decision  to  form  a  precedent  for  future  cases. 

Note, — ^The  Lord  Ordinary,  by  his  interlocutor  of  10th  March  current, 
decerned,  in  this  case,  in  favour  of  Messrs  Taylor  and  Son  for  a  sum  of 
L.265,  Ss.  of  expenses.  The  process  not  being  then  at  an  end,  this  was 
an  interim  decree. 

Messrs  Taylor  and  Son  having  moved  the  Lord  Ordinary  to  grant 
warrant  to  this  decreet  ad  interim^ 

It  appeared  to  the  Lord  Ordinary  that  this  motion  was  rendered  un- 
necessary by  the  28th  section  of  the  Act  18  and  14  Victoria,  cap.  86. 
The  mbric  to  this  section  is-— ^*  Interim  decrees  to  be  extractable  with- 
out special  allowance,'*  and  the  section  runs  as  follows : — "  And  be  it 
enacted  that  every  act  and  warrant  and  decree  granted,  or  to  be  granted, 
during  the  dependence  of  a  process  before  the  Court  of  Session,  and 
which,  according  to  the  present  practice,  might  be  extracted  ad  interim^ 
if  special  allowance  to  that  effect  were  granted  by  the  Lord  Ordinary  or 
the  Court,  shall  be  extractable  ad  interim^  without  the  necessity  of  such 
special  allowance,  unless  the  Lord  Ordinary  or  the  Court  shall  otherwise 
direct." 
It  is  known  to  the  Lord  Ordinary  that  this  enactment  has,  ever  since 

VOL.  IV.  KO.  XI* — ^APRIL  1800.  D  D 
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the  date  of  the  Act,  been  considered  in  (iractice  to  make  all  interim 
decrees  extractable  without  a  special  allowance  of  extract  And,  on 
any  sound  construction  of  the  words  of  the  Act,  the  Lord  Ordinary  con- 
ceives this  to  have  been  its  true  intention.  The  Act,  in  referring  to 
<<  every  act  and  warrant  and  decree,"  comprehends,  as  the  Lord  Ordinary 
conceives,  two  separate  things  well  known  in  the  practice  of  the  Court 
as  distinguishable — viz.,  1st,  An  act  and  warrant ;  2d.  A  decree— the 
latter  being  the  ordinary  decree  for  payment  or  performance. 

But  the  Lord  Ordinary  has  been  informed  that  the  extractor  of  Court 
has  recently  stirred  a  doubt  in  this  matter,  and  will  not  extract  the  de- 
cree in  question  without  a  special  warrant  from  the  Lord  Ordinary.  And 
it  is  said  that  their  Lordships  of  the  First  Division  gave  recently  such  a 
special  warrant  in  a  similar  case.  A  memorandum  is  said  to  have  been 
presented  in  tliat  case  by  the  extractor  to  the  Lord  President  of  the 
Division,  the  benefit  of  which  has  been  communicated  to  tke  public,  by 
its  being  printed  in  the  Journal  of  Jurisprudence^  No.  38,  p.  101. 

If  the  Lord  Ordinary  had  thought  that  their  Lordships  of  the  First 
Division  had  intended  to  lay  down  a  rule  to  regulate  all  future  cases,  he 
would  have  considered  it  his  duty  to  follow  the  rule,  without  the  slightest 
demur.  But  he  has  reason  to  believe  that  such  was  not  their  intention, 
and  he  therefore  reports  the  point,  that  both  he  and  the  profession  may 
receive  authoritative  guidance. 

It  is  right  he  should  state  that  he  b  by  no  means  satisfied  with  the 
views  expressed  recently  by  the  extractor.  He  thinks  the  statute  did 
not  point  at  the  peculiarity  of  an  act  and  warrant,  as  distinguished  from 
an  ordinary  decree.  And  the  acts  and  warrants  referred  to  by  the  ex- 
tractor are  so  little  within  the  purview  of  the  clause,  that  to  no  small 
extent  they  are ,/&ui/ judgments,  with  which  the  clause  did  not  intend  to 
deal.  What  the  statute  pointed  at  was  the  interim  character  of  the 
judgment,  whether  act  and  warrant  or  decree;  and  what  it  intended, 
according  to  the  Lord  Ordinar3r's  view,  was  to  save  the  necessity  of 
formally  authorizing  extract  of  a  decree  which  the  very  act  of  pronounc- 
ing it  (and  not  merely  issuing  findings)  implied  that  the  Court  intended 
to  be  carried  into  effect.  When  the  Legislature  dispensed  with  a 
formal  allowance  of  extract,  they  placed  matters  in  all  respects  as  if  the 
formal  allowance  had  been  granted ;  and  aU  the  regulations  as  to  the 
custody  of  the  process,  and  the  like,  applied  exactly  as  in  the  old  case  of 
an  interim  decree,  with  special  warrant  for  extract.  It  costs,  of  course, 
very  little  trouble  to  give  the  formal  allowance ;  but  if  the  statute  in- 
tended to  dispense  wi^  such  formal  allowance,  it  appears  to  the  Lord 
Ordinary  that  to  restore  it  would  be  simply  frustrating  the  statate ;  and 
to  do  so  might  cast  an  awkward  doubt  over  whatever  decrees  have,  since 
the  date  of  the  statute,  been  extracted  without  a  special  warrant. 

(Initialed)         W.  P. 

The  Court  to-day  refused  the  motion  as  unnecessary. 
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OUTER  HOUSE. 

« 

March  2. — ^Lobd  Jerviswoode. 

Hunter  v.  Linton. 

Cumulo  Penalty. 

This  was  a  suspension  of  a  conTiction  under  the  Forbes  Mackenzie 
Act,  in  which  yarious  objections  were  urged  against  the  regularity  of  the 
proceedings  complained  of.     To  one  of  these  it  appears  that  the  Lord 
Ordinary  has  given  effect ;  the  objection  being  rested  on  the  ground  that 
the  compJainer  was  charged  with  two  separate  offences,  for  which  distinct 
penalties  are  provided  by  statute ;  and  that,  while  he  was  found  guilty  of 
two  offences  charged  against  him,  he  was  found  liable  in  one  cumulo 
penalty.    The  sentence  was  vindicated,  on  the  part  of  the  respondent,  on 
the  ground  that  the  penalty  thus  inflicted  was  less  than  the  amount  which 
it  was  within  the  powers  of  the  judge  who  imposed  it  to  inflict  for  either 
of  the  offices,  taken  singly,  of  which  the  complainer  was  found  guilty, 
8&d  that  the  complainer  had  thus  no  legitimate,  or  at  least  no  reason- 
able ground,  of  objection.    The  following  extract  from  his  Lordship's 
note  will  explain  the  grounds  of  the  decision : — '^  It  appears  to  the  Lord 
Ordinary  that  the  question  which  he  has  here  to  determine  is,  whether 
or  not  it  was  within  the  powers  conferred  by  the  statutes  under  which 
aione  the  p^ialty  could  be  imposed  at  all,  to  do  this  in  the  mode  here 
adopted.    The  Lord  Ordinary  thinks  not,  for  the  simple  reason,  that  the 
statute,  which,  being  of  a  penal  character,  is  liable  to  a  strict  interpreta- 
tioo,  confers  no  such  power,  and  that,  looking  to  the  terms  of  the  14th 
and  15th  sections  of  the  Act  of  the  16  and  17  Yict.,  cap.  67,  under 
which  the  complaint  in  this  case  proceeded,  the  penalties  thereby  enacted 
are  separate  penalties,  and  cannot  be  accumulated  or  thrown  into  one, 
as  is  here  done.    Not  only  are  these  penalties  different  in  amount,  but 
the  terms  and  conditions  of  the  imprisonment,  which  may  be  awarded  on 
faiinre  to  pay  the  penalties,  are  also  different  in  important  particulars. 
True,  no  sentence  of  imprisonment  has  yet  been  pronounced  or  applied 
for  in  this  case ;  bat  in  ^e  question  of  construction  of  the  Act,  and  of 
the  powers  conferred  by  it,  it  is  important  to  see  how  far  the  Legislature 
has  dealt  with  the  offences  in  the  two  sections,  as  the  same,  or  as  different 
offences.    The  Lord  Ordinary  thinks  it  obvious  that,  in  the  present  case, 
the  two  offences  charged  are  distinct ;  that  separate  penalties  are  attached 
to  each ;  and  that,  when  the  judge  convicted  of  both  offences,  and  resolved 
to  award  a  pudshment  for  both,  he  ought  to  have  separated  the  penalties, 
so  that  it  might  have  appeared,  on  the  face  of  the  conviction,  whether  or 
not  the  proportion  of  penalty^  applicable  to  each  offence,  was  in  accord* 
ance  with  the  provisions  of  the  statutes." 

M* Arthur  r.  Linton. 

Conviction — lies  judicatce. 

In  this  case,  which  was  a  conviction  for  selling  spirits  without  a  license, 
the  defence  set  up  was,  that  the  seller  was  the  master  of  a  '^  club,"  and  that 
the  liquor  was  supplied  to  the  members  of  that  establishment.  The  sus- 
pender also  pleaded  that  this  defence  had  been  sustained  in  a  previous 
prosecntion  before  a  different  judge.  The  Lord  Ordinary  passed  the  note 
of  suspension  on  the  same  grounds  as  in  E^anter's  case.    From  the  sub* 
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joined  portion  of  his  note,  howerer,  it  will  be  seen  that  he  is  of  opinion 
that  the  special  grounds  of  complaint, — yiz^  that  Sheriff  Hallard  had 
decided  the  qaestion  already,  and  that,  therefore,  the  compbuner  coold 
not  be  tried  again, — ^were  not  yaJid  reasons  for  sospension : — ^*  The  pecu- 
liarity in  the  present  case  arises  nnder  the  second  and  third  pleas,  the 
latter  of  which  was  pressed  strongly  in  argument  on  behalf  of  the  sus- 
pender.   The  Lord  Ordinary  listened  to  the  argument  with  the  respect 
due  to  the  manner  in  which  it  was  brought  under  his  consideration,  but 
he  has  been  altogether  unable  to  gire  effect  to  it.    As  r^ards  the  second 
plea,  it  appears  to  him  not  to  be  relevant  as  stated.    As  regards  the 
third,  he  desiderates  facts  on  which  the  plea  is  founded.    How  can  it 
be  said  that  the  judge  who  tried  the  case,  to  which  the  present  suspension 
relates,  overturned  and  reversed  the  judgment  of  the  Sheriff,  which  was 
pronounced  in  another  case  ?    That  judgment  stands  untouched.    It  may 
be  that  the  magistrate  who  decided  the  case  now  in  question  may  bare, 
taken  a  different  view  of  the  law  from  that  entertained  by  a  preceding 
judge ;  but  where  the  offences  charged  were  new  offences  (of  precisely  the 
same  character  no  doubt),  and  were  proved  by  evidence  applicable  to 
these  new  offences,  can  it  be  said  that  the  judge  was  bound  by  the 
decision  of  a  preceding  judge  in  a  case,  of  the  eridenee  adduced  in  which 
there  was  no  competent  record?    Further,  if  there  had  been  such  a 
record,  was  the  judge  to  surrender  his  own  judgment  and  pronounce  what 
he,  acting  under  the  sanction  of  the  oath  of  office,  might,  in  his  con- 
science, consider  to  be  an  unjust  judgment  on  the  evidence  adduced? 
Qiuomodo  canstatj  that,  if  Mr  Hallard  had  sat  as  judge  in  the  present  case, 
he  would  have  acquitted  the  complainer.    And  shall  the  magistrate's  judg- 
ment be  suspended  because  he  has  exercised  a  discretion  which  could  not 
have  been  denied  to  Mr  Hallard,  from  whose  judgment  he  is  accused  of 
dissenting  ?     The  Lord  Ordinary  has  been  unable  to  satisfy  himself  of  the 
validity  of  this  ground  of  suspension ;  as  to  which  he  has  thus  given  ex- 
pression to  his  general  views  for  the  information  of  the  parties,  although, 
as  he  passes  the  note  on  a  separate  ground,  it  might  have  becai  unneces^ 
sary  that  he  should  enter  into  it." 
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Matthews  and  Rodden  v.  Linton. — Feb.  27. 

The  two  suspenders  had,  in  the  Edinburgh  Police  Court,  been  found 
guilty  of  a  breach  of  the  public  peace  in  a  private  house,  and  had  been 
sentenced  to  sixty  days'  imprisonment,  while  two  who  were  tried  with 
them  were  subjected  to  a  lighter  sentence,  the  prosecutor,  after  convic- 
tion, and  not  on  oath,  having  made  certain  statements  prejudicial  to  their 
character.  The  suspender  maintained  that  in  a  private  house  there  could 
be  no  breach  of  the  public  peace,  or  every  one  who  had  a  dancing  party 
and  music,  which  ^turbed  all  the  neighbours,  would  be  liable  to  be 
convicted,  however  respectable.  The  Court  repelled  the  reasons  of  sus- 
pension, holding  that  there  was  a  relevant  charge  of  a  breach  of  the  peace, 
and  that  there  could  be  a  breach  of  the  public  peace  in  a  private  house, 
and  that  there  was  no  relevant  allegation  of  oppression ;  Lord  ArdmillaD, 
however,  expressing  his  disapproval  of  public  prosecutors  in  the  PoUce 
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Court,  after  conviction,  giving  evidence  and  opinion  of  character  either 
io  answer  to  qaestions  from  the  bench  or  voluntarily. 

Jackson  v.  Linton. — Feb.  27. 

Attempt  to  Steal. 

James  Jackson,  ^'  ill-osed  pickpocket"  and  tailor,  seeks  to  suspend  a 

senteDce  of  Bailie  T.  Russell  of  Edinburgh,  on  a  complaint  which  charged 

the  suspender  with  attempting  to  pick  pockets.     It  was  stated  that  he 

was  not  apprehended  on  any  charge  at  all,  that  the  policeman  who  had 

apprehended  him  fainted  on  his  way  to  the  Police  Office,  and  that  he 

might  have  escaped  had  he  chosen,  but  that  he  remained  beside  the 

police  officer  till  he  recovered.    For  the  suspender  it  was  argued,  that  it 

had  been  decided  in  the  High  Court,  in  the  case  of  Walter  Duthie  Ure, 

February  15,  1858,  that  attempt  to  steal  is  not  a  crime  known  to  the  law. 

Io  the  present  case  there  was  no  description  of  what  is  meant  by  attempt 

to  pick  pockets,  nor  was  it  said  whose  pockets  were  attempted  to  be 

picked,  an  indefiniteness  which  was  unusual,  if  not  unprecedented.    The 

Lord  Justice-Clerk  had  had  considerable  difficulty,  as  the  complaint  had 

been  dealt  with  as  a  libel  on  both  sides  of  the  bar.    But  in  the  Edinburgh 

Police  Act  it  is  not  necessary  to  lay  a  complaint  in  the  form  of  a  proper 

libeL    He  was  of  opinion  that  it  is  sufficient  as  a  police  offence  to  charge 

a  prisoner  with  attempting  to  pick  pockets  at  a  particular  time  and  place. 

As  to  the  criminality  of  it  he  had  no  doubt,  and  never  had.     If  nothing 

else,  it  was  a  plain  breach  of  the  peace,  and  a  breach  of  the  peace  with 

a  felonious  intent.     Lord  Cowan  observed,  that  the  case  of  Ure  remained 

intact,  as  it  only  decided  that  such  cases  were  not  cognizable  in  this 

Court, 

BiRRELL  V,  Jones. — Feb,  27. 

AuthenHcatmg  of  Sentence. 

This  attempted  suspension  of  the  Annan  Justices  having  been  disposed 
of  un&Yonrably  to  the  suspender,  except  as  to  the  one  point,  whether 
one  of  four  Justices  can  sign  as  preses  for  the  others  by  writing  J.P.P. 
after  his  name,  the  judgment  of  the  Court  was  now  delivered  by  Lord 
Ardmillan,  who  siud  he  should  be  sorry  if  their  judgment  should  disturb 
the  general  practice  of  the  preses  of  the  Justice  of  Peace  Court  signing 
for  all  who  are  present.     But  in  this  case  the  procedure  was  entirely 
statutory.     The  conviction  stands  alone,  and  is  the  sole  record  of  pro- 
cedure.    There  is  no  interlocutor,  no  sentence,  and  no  extract,  nothing 
but  this  conviction.     And  the  form  of  what  it  ought  to  be  is  to  be  found 
in  the  9th  section  of  the  statute  (the  Day-poaching  Act)  inserted  in  the 
body  of  the  section,  and  not  as  a  schedule.     The  plain  meaning  of  that 
section  is  that  the  accused  is  to  be  convicted  by  two  Justices,  not  by 
anybody  calling  himself  preses,  but  by  two  Justices,  both  of  whom  must 
concur,  and  he  was  of  opinion  that  their  concurrence  must  plainly  ap- 
pear, and  that  it  could  be  proved  only  by  the  signature  of  both  Justices. 
That  was  all  the  more  necessary  when  a  conviction  of  this  kind  could  be 
signed,  as  this  conviction  was  signed  ex  mtervalio  by  a  Justice  out  of 
Court,  and  outwith  the  presence  of  the  other  Justices  sitting  at  his  own 
table.     The  signature  of  both  Justices  was  the  best  and  only  evidence  of 
concoTTence  of  both.    Lord  Neaves  and  the  Lord  Justice-Clerk  con- 
curred.    Conviction  quashed. 
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Patrick  Davidson  et  a/.,  Tra.,  Appellants;  v.  the  Rev.  George  Tulloch  et  a/., 

£xi8.,  Respondents, 

(February  21,  28,  and  24.) 

This  wafi  an  appeal  from  the  Second  Division  of  the  Court  of  Session.  In 
1828  a  new  contract  of  the  Banking  Company  in  Aberdeen  was  executed,  and 
it  provided  as  to  the  nature  of  the  buanees  to  be  transacted,  and  the  meetings 
to  be  held.  The  late  Mr  Duncan  Davidson,  advocate  in  Aberdeen,  was  for  some 
time  governor,  and  was  director  from  1813  to  1828.  At  the  final  general 
meeting  of  partners  held  in  1827,  the  directors  submitted  a  statement  of  the 
position  of  the  bank,  in  which  they  represented  each  share  of  L.500  to  be  then 
worth  the  sum  of  L.700,  and  a  dividend  at  the  rate  of  6  per  cent,  as  out  of  free 
net  profits  for  the  then  past  year  was  declared  and  psld  upon  each  L.500  share. 
Mr  Davidson  was  professionally  employed  by  the  bank  in  1828  to  prepare  the 
new  contract,  and  he  acted  continuously  as  a  leading  director  during  the  whole 
period  of  its  endurance  from  1828  to  1849.  The  managing  committee  included, 
besides  Mr  Davidson,  Messrs  Alexander  Pirie,  Alexander  Bannerman,  and 
William  Head,  all  copartners  of  the  firm  of  Milne,  Cruden,  and  Co.,  and  Mr 
John  Garioch  of  Heathcot,  and  Mr  Harry  Lumsden,  advocate,  Aberdeen.  It 
was  now  alleged  that  Mr  Davidson,  being  related  to  Mr  Pirie,  and  intimately 
associated  with  others,  fraudulently  and  illegally,  in  his  actings  as  a  dkector  of 
the  said  bank,  promoted  the  private  interest  and  objects  of  himself  and  his 
friends  and  connections,  to  the  loss,  injury,  and  damage  of  the  company.  This 
he  did  during  the  period  from  1828  to  1839,  in  concurrence  with  tne  other  di- 
rectors, by  imJdng  or  allowing  to  be  made  advances  to  a  very  large  extent  ont 
of  the  funds  of  the  bank  to  William  Pirie  and  others,  without  any  security  being 
given  therefor,  and  at  a  time  when  he  and  the  said  other  directors  knew  them 
to  be  unable  to  meet  large  debts  already  due  by  them  to  the  bank,  and  were  well 
aware,  or  had  sufficient  reason  to  believe,  that  the  pecuniary  circumstances  of 
the  parties  were  such  that  the  advances  so  made  would  not  be  recovered.  More- 
over, that  Mr  Davidson  and  the  other  directors  not  only  knowingly  and  wilfully 
concealed  from  the  shareholders  all  knowledge  of  the  large  amount  of  the  debts 
incurred,  and  of  the  unsecured  advances  made,  but  also  falsely  and  mala  Ade 
misrepresented  to  them  year  after  year  the  state  of  the  bank^s  affairs.  That 
owing  to  the  advances  to  the  individuals  mentioned,  amounting  in  the  aggr^ate 
to  L.521,727,  lis.  2d.,  a  sum  of  L. 357,924  was  irrecoverable,  though  the  loss 
was  wilfully  and  designedly  concealed  from  the  knowledge  of  the  ahaiehokiers. 
Such  loss  was  much  larger  than  the  subscribed  capital  of  ^  bank.  That  during 
all  this  time  the  directors  presented  to  the  shareholders,  at  their  annual  geaeral 
meetings,  reports  of  the  most  flattering  character,  falsely  representing  the  bank 
as  in  the  most  prosperous  circumstances,  and  as  having  realized  large  profits 
annually ;  and  they  recommended  the  payment  of  dividends  as  out  of  realized 
profits,  at  the  rate  of  6  and  7  per  cent.  Rdying  on  these  reports,  which  were 
mrgely  circulated,  the  late  Dr  John  Tulloch,  Professor  of  Mathematics  in  King^ 
College,  Aberdeen,  was  induced  in  1836  to  purchase,  and  did  purchase,  ten  Bhares 
of  L.lOO,'  at  the  price  of  L.1910,  being  the  then  current  market  price.  That  Dr 
Tulloch  was  then  totally  ignorant  of  the  real  state  of  the  bank,  and  bad  no 
means  of  becoming  aware  of  its  circumstances  except  from  the  directors-  reports, 
which  he  read  and  believed  to  be  true ;  whereas  his  representatives  now  all^;e 
they  were  totally  false  and  .fraudulent,  for  no  profits  had  been  realized  at  all. 


^  Before  Lord  Chancellor  Campbell,  Lords  Brougham,  Cranworth,  and  Wens- 
leydale. 


APPEAL  IN  THE  HOUSE  OF  LORDS.  215 

During  the  years  subsequent  to  1834,  reports  of  the  most  flattering  description 
were  made,  declaring  dividends  from  7  to  7^  per  cent.,  in  addition  to  a  ^nus 
in  1836  purporting  to  be  paid  out  of  reaUzea  profit.  Notwithstanding  these 
pretended  profits,  the  directors,  in  1842,  made  a  call  of  L.2,  10s.  per  share 
towards  further  augmentation  of  aUeged  capital,  the  whole  capital  having  been 
in  reality  lost  before  that  date.  The  late  Dr  Tulloch,  relying  on  the  truth  of 
these  reports,  paid  on  this  call  a  sum  of  L.250,  and  the  shareholders  in  all  paid 
a  sum  of  L. 62,500.  In  October  1 845,  still  representing  the  continued  prosperity 
of  the  bank,  professing  that  the  capital  shomd  be  extended  ^^  to  place  the  bank 
on  a  wider  basis,^'  induced  the  shareholders  to  create  new  stock  to  the  extent  of 
L.200,000.  The  late  Dr  Tulloch,  however,  took  no  part  of  this  stock.  At  the 
final  general  meeting  in  1848,  the  directors  still  represented  the  affairs  to  be 
flouri^iing,  announc^  a  dividend  of  6  per  cent.,  and  at  the  same  lime  induced 
many  shajneholders  to  enter  into  a  new  contract ;  but  on  a  meeting  of  the  new 
shareholders,  it  was  discovered  that  the  previous  reports  were  all  fallacious,  and 
there  remained  of  the  whole  original  and  increased  capital  a  sum  of  L.7047.  Dr 
Tulloch,  who  had  relied  all  along  on  the  truth  of  the  reports,  on  this  discovery, 
intimated  to  Mr  Davidson  and  his  co-directors  his  intention  to  institute  an  action 
against  them  for  recovery  of  hiB  losses  ,*  and  he  did  conmience  such  action,  but 
he  died  in  1851,  and  the  proceedings  were  stayed  in  consequence. 

In  1857  the  present  pursuers — ^viz.,  the  Rev.  Greorge  Tulloch,  Free  Church 
minister  of  Eddracullis,  and  the  Rev.  Patrick  Tulloch,  Free  Church  minister  of 
Inveravon,  being  executors-dative  of  the  late  Dr  Tulloch — ^instituted  the  present 
action  against  the  representatives  of  the  late  Mr  Davidson,  who  died  in  1849, 
for  reparation. 

The  defenders  pleaded,  that  the  statements  in  the  condescendence  were  irrele- 
vant and  insufficient  to  sustain  the  action;  that  the  defenders  were  merely 
executors,  and  were  not  liable  for  the  alleged  fraud  and  delinquency  of  the  said 
deceased  ;  that  there  were  many  other  directors  equally  liable,  who  ought  also  to 
be  called  as  defenders.  The  Lord  Ordinary  (Handyside)  held  that  there  was 
matter  relevant  to  sustain  the  action  alleged  on  the  record,  and  that  the  action 
might  proceed  without  citing  the  other  directors.  On  reclaiming  petition,  the 
Second  Division  adhered  to  the  interlocutor,  whereupon  the  present  appeal  was 
l»t>ught.  Meanwhile,  in  the  Court  below,  issues  w^re  adjusted,  with  a  view  to 
a  jury  trial  as  to  the  facts  alleged. 

The  I^RD  Chancellor  said,  that  he  had  no  difficulty  in  affirming  the  inter- 
locutors in  this  cause.    What  the  House  had  to  look  to  was,  whether  a  sufficient 
cause  of  action  had  been  alleged  in  the  condescendence,  and  whether  any  answer 
had  been  given  to  it.    Now,  there  were  two  causes  of  action  alleged.    The  first 
was  the  misrepresentation  of  the  late  Mr  Davidson  in  causing  the  kte  Dr  Tnllodi 
to  purchase  these  shares ;  secondly,  the  further  misrepresentation,  after  he  had 
so  purchased  the  shares,  that  the  bank  was  in  a  flourishing  state,  while  all  the  time 
the  funds  were  misapplied  and  the  shares  rendered  worthless.  As  to  the  first  cause 
of  action,  if  this  had  been  an  attempt  on  the  part  of  Dr  TuUoch^s  representatives 
to  get  rid  of  the  purchase  altogether,  and  recover  back  the  money  that  had  been 
paid  for  it,  the  action  could  not  h^ve  been  supported,  for  fraud  did  not  make  a 
purchase  void,  but  merely  rendered  it  voidable  provided  the  purchaser  take 
active  steps  to  do  so  inmiediately  after  discovery  of  the  fraud.     Here,  therefore, 
the  porchaae  must  stand ;  but  the  purchaser  may  sue  for  the  damage  caused  by 
the  misrepresentation.     On  considering,  therefore,  whether  the  sdlegations  of 
miarepresentation  are  sufficient  for  that  purpose,  he  thought  they  were.     But 
the  computation  of  the  damages  founded  on  tnat  head  could  not  be  supported ; 
for  ^what  the  pursuers  contend  for  is  to  be  placed  in  the  same  situation  as  if  he 
never  bought  the  shares.  That  was  not  the  correct  way  of  estimating  the  damages. 
The  true  test  is,  the  difference  between  the  price  actually  paid  and  the  fair  price 
or  real  value  of  the  shares  at  the  time  at  which  they  were  bought.     That  was 
all  that  could  be  recovered  on  the  first  ground  of  action.     As  to  the  relevancy 
,  .i  £in  action  founded  on  the  misrepresentation  of  a  director  as  to  the  real  st^te 
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of  the  bank,  there  could  be  no  doubt,  and  he  would  not  make  a  single  obaerra- 
tion.     It  had  been  disputed  at  the  bar  whether  an  action  of  representation  for  a 
delict  of  an  ancestor  could  lie  against  his  representatiyes ;  but  he  had  no  doubt 
whatever  that  it  was  the  law  of  Scotland,  that  whenerer  one  person  committed 
a  delict,  thereby  causing  pecuniary  loss  to  another,  the  representatives  of  sach 
wrongdoer  were  liable  in  damages  so  far  as  thev  were  lucrati — ^that  is,  so  far  as 
they  had  assets  of  the  wrongdoer  in  their  hands.    It  was  contended  that  there 
was  no  sufficient  allegation  that  the  false  statements  were  made  so  as  directly  to 
induce  Dr  TuUoch  to  purchase  the  shares ;  but  what  the  condescendence  says 
,in  substance  is,  that  Mr  Davidson  falsely  represented  in  the  reports  that  the 
bank  was  flourishing,  and  that  Dr  Tulloch,  relying  on  such  reports,  was  induced 
to  buy  the  shares.     There  is  therefore  here  a  damnum  cum  injuria^  for  which  an 
action  will  lie.     It  was  also  contended  that  no  action  will  he  by  an  individual 
shareholder  against  a  director,  provided  all  the  other  shareholders  were  equaDy 
injured  by  the  act  complained  of.    That  was  no  doubt  true  as  regarded  all  acta 
of  the  directors,  which  the  general  body  of  shareholders  could  ratify.    But  here 
what  was  alleged  was,  that  the  directors  systematicaUy  lent  the  funds  to  persons 
whom  they  knew  to  be  insolvent ;  and  that  they  systematically  misrepreBented 
this  conduct,  and  instead  of  losers,  represented  the  bank  being  great  gainers. 
These  were  acts  which  could  not  admit  of  being  ratified  by  the  shareholders  at 
a  public  meeting,  and  so  the  rule  did  not  apply  to  prevent  this  action  at  the 
smt  of  the  representatives  of  Dr  Tulloch.    That  being  so,  the  second  as  well  as 
the  first  ground  of  action  was  maintainable.    Then  came  the  issues.    The  first 
two  issues  were  right  enough ;  but  as  to  the  third,  there  were  doubts  whether  it 
could  be  brought  to  any  practical  result.    Yet,  as  the  parties  had  apparently 
acquiesced  in  it  in  the  Court  below,  it  is  unnecessary  for  the  House  to  interfere 
with  it.    The  appeal  will  therefore  be  dismissed,  with  costs. 

Lords  Brougham  and  Granworth  both  concurred. 

Affirmed  with  costs. 

DAVIDSON  AMD  OTHERS  V.  TULLOCH  AMD  OTHERS. 

(Second  Appeal,) 

This  was  a  supplemental  appeal,  in  which  the  appellants  prayed  that  certain 
interlocutors  pronounced  by  the  Court  of  Session  might  be  reversed,  on  the 
ground  that  their  former  interlocutors  had  been  appealed  against,  and  that  all 
proceedings  should,  theI^efore,  have  been  stayed.  The  interlocutors  now  appealed 
from  granted  the  respondents  liberty  to  inspect  books  and  papers,  and  approved 
of  certain  issues  which  they  directed  to  be  tried. 

Their  Lordships  dismissed  this  appeal,  with  costs,  on  the  ground  that  the 
Court  of  Session  had  no  due  notice  of  the  appeal  to  the  House  of  Lords,  and 
that  they  had,  therefore,  proceeded  with  the  utmost  regularity  to  draw  up  the 
issues,  there  being  no  stay  of  proceedings.  They  approved  of  the  first  and 
second  issues,  but  not  of  the  third. 

Appeal  dismissed,  with  costa,  accordingly. 
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(Bnglifili  CaseH. 


PBOPERTT.—iZ^^  io  Support—Neighbouring  Properties.— "The  plaintiff  was 
owner  of  the  reversion  of  an  ancient  house  ;  the  defendant,  for  more  than  six 
years  before  the  conunencement  of  the  action,  worked  some  coal  mines  more 
than  280  yards  distant  ^m  the  house.     But  no  actual  damage  accrued  to  the 
pkuntifiTa  land  until  within  six  years  from  thd  commencement  of  the  action ; 
and  the  qaestion  was,  whether  the  Statute  of  Limitations  is  an  answer  to  the 
actioQ ;  or,  in  other  words,  whether  the  cause  of  action  accrued  within  six 
yeara?    The  majority  of  the  Court  of  Queen^s  Bench  thought  it  did  not.     On 
appeal  to  the  Ex.  C,  the  judgment  was  delivered  by  Willes,  J.— The  right  to  the 
support  of  land  and  buildings  stands  on  a  different  footing  as  to  the  mode  of 
enjoyment,  the  former  being  primd  facie  a  right  of  property  analogous  to  a 
right  to  the  flow  of  a  natund  river.    Rowhotham  v.  Wilson^  8  E.  &  B.  123,  and 
Caledonian  Railway  Company  v.  Sprott,  2  Maoqueen^s  House  of  Lords  Cases, 
449,  are  cases  in  wUch  there  was  an  exception  to  the  prevailing  rule ;  while  the 
latter,  that  is,  the  right  to  the  support  of  houses,  must  be  founded  upon  prescrip- 
tion or  grant,  express  or  implied ;  but  the  character  of  the  right,  when  accrued, 
is  in  each  case  the  same.     The  question  in  this  case  depended  upon  what  is  the 
character  of  the  right,  namely,  whether  the  support  must  be  afforded  by  the 
neighbouring  soil  itself,  or  such  a  portion  of  it  as  would  be  beyond  all  question 
mfficient  for,  present  and  future  support,  or  whether  it  is  competent  for  the 
owner  to  abstract  minerals  without  luioility  to  an  action,  unless  and  until  actual 
<lamage  be  thereby  caused  to  his  neighbour.    The  most  ordinary  case  of  with- 
drawal of  support  is  in  town  property,  where  persons  buy  small  pieces  of  land, 
frequently  by  the  yard  or  foot,  and  occupy  the  whole  of  it  with  buildings. 
They  generaUjr  excavate  for  sewers,  in  all  cases  for  foundations,  and,  in  lieu  of 
the  rapport  given  to  their  neighbour's  land  by  the  natural  soil,  they  substitute  a 
walL    We  are  not  aware  that  it  has  ever  been  considered  that  a  mere  excavation 
of  land  for  such  a  purpose  gives  a  right  of  action  to  an  adjoining  owner,  or  is 
in  itself  an  unlawful  act,  alwough  it  is  certain  that,  if  damage  ensues  in  such  a 
case,  a  right  of  action  accrues.    So,  also,  we  are  not  aware  that,  until  the  case 
of  NickUn  v.  Williams,  it  has  ever  been  supposed  that  getting  coal  or  minerals, 
to  whatever  extent,  in  a  man's  own  land  was  an  imlawful  act.    If  he  did 
damage  to  hia  neighbour,  he  was  undoubtedly  responsible ;  and  a  right  of  action 
▼as  supposed  to  arise  from  the  damage,  and  not  from  the  act  of  the  man  on  his 
own  lajQcL     The  law  favours  the  exercise  of  dominion  by  a  man  on  his  own  land, 
who  is  using  it  for  a  most  beneficial  purpose  to  himself.    The  defendant's  pro- 
position is,  that  the  adjoining  owner  is  entitled  to  have  the  adjacent  bind 
left  in  its  natural  condition.    He  does  not  and  cannot  contend  that  an  arti- 
ficial sabstitate  would  prevent  a  cause  of  action ;  for  if  he  had  admitted  that 
one  mi^t  excavate  the  natural  soil  to  an  extent  dangerous  to  the  adjoining 
owner,  provided  he  found  a  remedy  in  time  to  prevent  damage  by  a  prop  or  a 
wall,  this  consequence  would  follow,  that  he  must  have  time  within  which  to  do 
it ;  and  that  time  would  be  any  time  until  damage  resulted,  which,  in  effect, 
would  be  to  say  that  there  was  no  cause  of  action  until  actual  damage.    Kow, 
if  the  defendant  is  right,  this  consequence  foUows : — ^wherever  a  mine  or  quarry 
ia  wcvked,  the  worker  may  be  subjected  to  actions  by  all  surrounding  owners ; 
nay,  they  would  in  self-defence  be  compelled  to  bring  them  if  there  was  any 
reasonable  ground  to  suppose  that  the  working  would  in  time  produce  damage 
to  their  property.     It  would  be  in  vain  that  the  worker  should  say,  ^'  You  will 
not  be  injimd ;  the  workings  are  not  injurious.     If  they  turn  out  likely  to  be 
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80, 1  will  take  meuis  to  preyent  it ;  at  all  erents,  wait  till  yoa  are  injured.'* 
Yexatioaa  and  oppreaeiye  actiona  might  be  bfonght  on  the  one  hand ;  bat  on 
the  other,  an  unjust  immunity  obtained  for  secret  workings  of  a  most  miBcluev- 
OUB  character,  the  result  of  which  did  not  appear  within  six  yean.    The  inquiry 
in  such  cases  would  be  little  better  than  speculation, — the  c&aiucter  of  the  soil, 
the  inclination  of  the  strata,  the  nature  of  the  land  supposed  to  be  in  danger, 
And  other  considerations,  would  make  the  inquiry  of  such  a  character  that  the 
only  yerdict  would  be  ^^  not  proyed.^    In  many  cases,  damages  would  be  given 
where  none  could  be  sustained ;  but  would  in  other  cases  be  withheld  where 
they  ought  to  be  giyen<    Applying  these  principles,  we  think  no  cause  of  action 
aomied  by  the  mere  excayation  by  the  defendant  in  his  own  land,  so  long  as  he 
caused  no  damage  to  the  plaintiff,  and  that  a  cause  of  action  accrued  when  the 
actual  damage  nrst  occurred.    We  should  be  unwilling  to  rest  our  judgment 
upon  mere  grounds  of  policy ;  but  we  cannot  help  obserying  that  the  rule  of 
law,  or  rather  the  application  of  the  Statute  oi  Limitations,  which  would 
drpriye  a  man  of  redress  after  the  expiration  of  six  years,  when  the  actual  cause 
of  damage  was  unknown  to  him — ^when  in  yery  many  instances  he  would  be 
ineyitably  ignorant  of  it — ^would  be  harsh,  and  contrary  to  the  ordinary  prin- 
ciples of  law.    The  judgment  must  therefore  be  reyersed,  and  judgment  given 
for  the  plaintiff.— (Btmomi  y.  Backhouse,  7  W.  R.  667.) 

Law  of  Partnership. — Where  adyanoes  are  made  to  one  partner  with  tiie 
knowledge  and  consent  of  the  other  partner,  although  the  amount  may  be  mis- 
applied by  him,  it  is  a  receipt  by  the  partnership,  and  constitateB  a  debt  against 
it.— {Jackson  v.  Ogg,  84  L.  T.  Rep.  6.) 

Partkership. — Fraud — Migrepresentotion — Evidence. — ^B.,   a  sorgeon,  took 
0.  into  partnership,  representing  to  him  that  his  practice  produced  about  L.700 
per  annum.    G.  afterwards  found  that  it  did  not  produce  naif  that  amount,  and 
that  on  the  yery  year  preceding  the  partnership  B.  had  returned  the  profits  to 
the  Income-tax  (jomnussioneis  at  L.350.    Held  to  be  a  miarq^veaentataon,  fee 
which  the  Court  dissolved  thepartnership,  and  decreed  B.  to  return  half  ^ 
premium.    Lord  Chancellor :  The  Master  of  the  Rolk  appears  to  haye  made  the 
decree  in  question  here — as  the  Scotch  lawyers  say — ti^a  re  prospect&^  and  not 
upon  the  ^und  of  any  misconduct  on  the  part  of  the  defendant.     The  pLiin- 
tifTs  case  is,  that  the  defendant  representea  the  profits  as  amounting  to  L.700 
a-year,  at  the  time  of  the  negotiation  for  the  partnership.    If  that  representa- 
tion were  true  at  the  time,  the  def endimt  would  haye  incnired  no  liability  fay 
it,  although  the  profits  afterwards  f eUl  off.    The  onus  lies  on  the  plaintiff  to  &ow 
that  it  was  not  true ;  and  there  is  no  doubt  yery  serious  evidence  that  it  was  not 
true,  and  that  the  profits  did  not  amount  to  more  than  L.350  a-year  when  the 
new  partner  came  in.    The  return  to  the  Income-tax  CommissioneiB  vraa,  per* 
haps,  not  conclusiye  against  the  defendant  on  this  point.     He  might  still  make 
out,  by  other  evidence,  that  his  profits  amounted  to  L.700  a-year.     There  wai 
no  eyidence,  however,  of  what  the  defendant's  recetpts  really  were ;  the  defen- 
dant, therefore,  was  guilty  of  misrepresentation,  and  on  that  ground  the  decree 
ought  to  be  a£^rmed. — (JauTiecy  v.  KnowUs,  35  L.  T.  Rep.  116.) 

8x3CCESSiOS.-»Wtll — Legacy— Divimn  of  a  Day, — Testator  directed  his 
trustees  to  purchase  oonsou,  obyioualy  with  the  yiew  of  increaaing  a  pecuniary 
legacy  to  his  grandson,  to  whom  he  had  bequeathed  all  the  money  and  stock  in 
the  funds  *'''  which  he  might  he  possessed  of,  or  entitled  to,  at  ihe  time  of  his 
deceaae.^^  This  direction  was  transmitted  by  the  testator's  oountrr  hankers  <» 
the  same  day  they  reoeiyed  it  by  letter  to  their  Iwokers  in  Lonoon :  but  the 
purchase  was  not  completed  imtil  after  the  death  of  the  former.  The  Master  of 
the  Rolls  said — ^Thia  is  a  caae  of  great  peculiarity  of  circumstances.  The  testator 
ffaye  a  specific  legacy  of  all  the  money  and  stock  in  the  funds  which  he  might 
be  possessed  of  or  entitled  to  at  the  time  of  his  death  to  his  grandson,  Mr  £yan 
Llewellyn  Thomaa.    On  Monday,  Deoember  27,  1858,  the  testator,  obyiously 
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with  a  view  of  inereasing  the  legacy  to  his  grandson,  directed  him  to  go  to  Brecon, 
wh&re  the  testator^s  ooontiy  bankers  carried  on  their  businesB,  and  order  them  to 
invest  L.5(X)0  in  consols.  The  Bank  was  not  open  on  that  day,  but  on  Tuesdasr 
it  was ;  and  the  bankers  wrote  by  the  evening  post  to  their  brokers  in  London, 
who  received  the  letter  on  the  next  morning,  Wednesday,  and  purchased  the 
stock  in  the  forenoon  of  that  day.  The  testator,  however,  died  at  four  o'clock 
on  the  morning  of  Wednesday,  before  the  stock  was  bought.  The  reported 
cases  throw  no  light  on  such  a  case  as  this.  I  cannot  hold  that  the  person  into 
whose  hands  the  stock  was  transferred  was  a  trustee  for  the  testator ;  and  my 
opinion  is  that  his  grandson  is  not  entitled  to  the  stock. — {Thomas  y.  Thonuu^ 
8  W.  R.  71.) 

PcBLic  Company. — Whether  a  Corporation  can  he  guilty  of  a  unlful  wrong? 
—This  was  an  action  brought  against  a  rival  Omnibus  Company  for  interfering^ 
with  the  rights  of  the  plaintiff,  by  driving  their  omnibuses  m  such  a  manner  as 
to  molest  hun  in  the  use  of  the  highway.    The  declaration  set  out  various  griev- 
ances that  fell  under  that  general  description.    The  defendants  demurred,  and 
the  ground  of  the  demurrer  relied  upon  for  the  defendants  was  that  the  charge 
was  one  of  a  wilful,  intentional  wrong,  and  that  a  corporation  cannot  be  guilty 
of  a  wilful  and  wrongful'  intention ;  and,  therefore,  that  the  action  does  not  lie. 
£rle,  C.J.,  in  delivering  the  judgment  of  the  Court,  commented  on  the  &ct 
that  the  whole  of  the  acts  charged  against  the  defendianta  were  acts  connected 
with  the  driving  of  their  vehicles,  and  the  object  of  this  corporation  was  for  the 
porpose  of  driving  omnibuses.    The  company  is,  he  said,  the  ^*  London  General 
Omnibus  Company,"  incorporated  for  that  purpose;  and,  therefore,  actual 
things  done  by  the  defendants  are  acts  within  the  purpose  of  their  incorpora- 
tion, and  unless  they  had  been  wrongfully  done,  of  course  there  could  have  been 
no  ground  of  complaint ;  but  being  wrongfully  done,  we  think  clearly  the  actioti 
lies,  and  that  there  are  abundant  authorities  to  show,  that  under  these  circum- 
stances the  action  would  lie.     1  take  the  whole  tenor  of  authoritieB,  from  Yar- 
horough  V.  The  Governor  and  Company  of  the  Bank  of  England^  to  Whitefeld 
V.  South- Eastern  Bailway  Company  (which  last  case  is  in  reality  against  the 
Electric  Telegraph  Company,  for  a  wrong  in  the  way  of  taking  away  & 
character),  to  show  that  an  action  for  a  wrong  does  lie  against  a  corporation^ 
where  the  act  of  the  corporation — the  thing  done — \r  within  the  purpose  of  the 
incorporation  ;  and  where  it  has  been  done  in  such  a  manner  as  to  constitute 
what  would  be  an  actionable  wrong  in  a  private  individual.    The  doctrine  that 
was  relied  on  by  3i(r  Giffard  is  rather  more  quaint  than  substantial,  that,  because 
a  corporation  has  no  soul,  therefore  it  is  incapable  of  intentional  malice.   We  do 
not  in  the  smallest  degree  interfere  with  the  decisions  which  have  been  uni- 
formly established ;  but  are  only  a  little  within  the  limits  of  the  long  tenor  of 
authorities  beginning  with  Yarborough  v.  The  Bank  of  England,  that  being  by 
no  means  the  first.    This  is  a  wcll-consLdered  and  elaborate  judgment,  going 
over  all  the  authorities ;  and  from  that  case  down  to  Whitejield  v.  South- Eastern 
Railway  Company,  there  have  been  numerous  authorities  on  the  principle  on 
which  we  rely ;  and  I  add^  in  confirmation  of  that,  that  we  dwell  the  less  on  the 
ground  that  Mr  Giffard  so  clearly  pressed  upon  us,  from  the  inconvenience  to 
the  public  that  would  arise  if  theae  companies,  incorporated  for  the  purposes  of 
trade,  being  in  reality  a  partnership  for  the  purpose  of  carrying  on  that  trade^ 
had  a  restricted  limitation  put  upon  tJieir  liabilitv  by  reason  of  incorporation ; 
and  extreme  difficulty,  it  seems  to  me,  would  follow,  if  we  were  to  hold  they 
were  exempted  from  being  responsible,  because  they  intentionally  wrong  per- 
sons who  were  their  feUow-subiects.    We  think  it  extremely  important,  if  they 
do  admit  that  they  have,  in  fact,  intentionally  committed  a  wrong,  that  the 
public  should  have  a  remedy  against  them,  and  not  have  a  remedy  only  against 
their  servants  and  others  whom  they  have  employed,  many  of  whom  may  be 
entirely  incapable  of  giving  the  recompense  that  the  law  awards.    We  are, 
therefore,  of  opinion  tmtt  the  judgment  should  be  for  the  plaintiff. — {Green  v. 
The  London  General  Omnibus  Compaivy,  8  W.  R.  88.) 


220  ENGLISH  GASES. 

County  Franchise. — Freeholder, — ^^In  Sherlock  v.  Steward^  35  L.  T.  Rep.  100, 
the  question  was,  whether,  in  estimating  the  value  of  a  freehold,  a  oonunisfdon 
of  58.  for  collecting  the  rente  by  an  agent  should  be  deducted  from  the  amoant 
of  the  rent,  in  order  to  ascertain  what  was  the  net  value.    The  revising  banister 
held  that  he  might  do  so,  and  the  Court,  on  i^peal,  sustained  his  dedsion. 
Erie,  C.J. — It  is  clear  that  the  value  is  what  we  have  to  look  to,  and  it  is  found 
by  the  revising  barrister  that  he  could  not  have  got  408.  by  the  year  without 
the  expenditure  of  L.5  from  the  rent.    The  iUustration  Mr  Welsby  has  put  of  a 
landlord  choosing  at  his  optiou  to  give  a  dinner  to  his  tenant,  or  of  a  landlord 
choosing  at  his  option  to  employ  a  steward,  to  save  himsell  the  trouble,  are  both 
of  them  occasions  where  the  expense  would  not  be  necessary  for  the  obtaining 
of  the  money,  but  would  be  an  optional  expenditure,  and  the  landlord  in  the 
case  put  by  mm  would  not  only  nave  "to  expend"  40s.  by  the  year,  but  it 
would  be  at  his  option  either  to  give  a  ^nner  to  the  tenant,  or  employ  the 
steward  or  not,  according  to  his  pleasure.     But  the  revising  barrister  ha\w 
found  here  that  the  expenditure  was  necessary  for  the  coUection  of  the  rent,  I 
consider  that  the  party  who  received  the  40b.  mintis  the  ahquot  part  of  L.5, 
which  the  revising  barrister  has  fbund  reduced  it  below  40s.,  not  to  have  had  a 
freehold  of  40b.,  whereof  he  might  expect  40s.  by  tha  year. 

CgstbxbvtorX-— Joint  Stock  Companies  Acts  of  1848,  1856,  and  1857— 
Husband  and  Wife. — ^A  widow  who  aerives  shares  in  a  banking  company  from 
her  late  husband,  becomes  a  registered  shareholder  in  respect  of  such  shares, 
marries  a  second  time,  and  bv  ante-nuptial  settlement  made  on  such  second 
marriage,  agrees  to  transfer  tnese  shares  to  trustees,  upon  trust  for  h^raeLf  for 
life  for  her  separate  use  without  power  of  anticipation,  with  remamder  to  her 
children  by  the  first  marriage.    There  is  no  formal  notice  of  the  settlement  or 
marriage  given  to  the  bank,  but  there  is  evidence  that  they  did,  in  fact,  know 
of  the  marriage  and  of  an  intended  settlement.     The  trustees  of  the  settlement 
repudiate  the  trust,  and  neither  execute  the  settlement  nor  act  under  it.    The 
lady  gives  a  written  order,  assumed  to  be  signed  by  her  in  her  second  husband's 
name,  for  payment  of  the  dividends  to  him,  and  this  is  acted  upon  by  the  bank 
until  it  fails,  and  the  name  of  the  lady  as  originally  on  the  list  of  shaieholden 
(viz.,  that  of  her  first  husband)  remains  umdtei^.    On  the  question  whether, 
on  the  winding  up  of  the  bank,  which  is  registered  under  the  Joint  Stock 
Companies  Kegistration  Act  of  1856,  either  the  husband  or  wife,  or  both, 
are  liable, — Held^  that  the  husband  is  not,  but  that  the  wife  is,  and  that  her 
liability  is  confined  to  her  separate  estate.     Kindersley,  V.C,  in  delivering 
judgment,  observed : — Upon  prmciples  of  natural  justice,  where  a  gentleman,  as 
m  this  case,  married  a  lady  possessing  shares,  and  where  by  the  marnap 
settlement  he  was  never  to  have  any  l^nefit  £rom  them,  he  ought  not  to  be 
liable  in  respect  of  them.    There  might,  however,  be  ground  for  the  argument, 
on  the  construction  of  the  Winding-up  Act  of  1848,  that  the  husband  would  be 
liable.     On  the  other  hand,  if  a  single  woman  was  indebted,  prima  JacU,  the 
liability  devolved  upon  her  husband  when  she  nuirried,  during  the  oovertore, 
he,  by  the  marriage,  undertaking  and  becoming  subject  to  her  obligations.    If 
a  single  woman  or  a  widow,  as  here,  had,  standing  in  her  name,  ahaies  in  a 
banknig  company,  she  was  liable  to  pay  calls  and  to  contribute  to  the  debts  of 
the  company ;  and  when  she  married,  supposing  there  was  no  settlement,  the 
general  effect,  prima  facie,  was,  that  the  obli^tions  which  up  to  tliat  time 
rested  on  her  became  imposed  upon  her  husband.    After  reviewing  the  provisioDS 
of  the  Joint  Stock  Acts  relative  to  contributories,  his  Honour  continued: — ^There 
was,  in  fact,  no  express  stipulation  that  a  contributory  should  not  be  confined 
to  a  shareholder,  but  there  was  nothing  to  lead  to  the  conclusion  that  any  one 
was  to  be  a  contributory  except  an  existing  or  former  shareholder.     It  was 
impossible  to  revert  to  the  Act  of  1848,  because  it  was  expressly  said  that  yon 
should  not.    The  policy  of  the  Act  of  1856  was  to  make  the  register  list  of  share- 
holders conclusive,  subject  to  ratification,  and  that  the  share^oldera  on  that  hst 
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were  the  persoDs  to  be  coutributories.  As  to  the  subsequent  Acts,  they  did  not 
touch  the  question,  only  applying  to  registration,  etc.,  and  enacting  that  a 
company  bo  registering  was  not  thereby  to  escape  from  liability  or  lose  the 
benefit  as  against  any  other  person.  Judgment  against  the  Company. — (8  W. 
K.  73.) 

Pactum  Ilugitcm. — Covenant  in  Restraint  of  Trade. — Injunction  granted  to 
restrain  a  surgeon  from  practising  within  a  certain  district  in  which  he  had 
served  his  apprenticeship,  the  application  being  founded  on  the  written 
obligation  of  the  party.  Stuart,  V.G.,  said,  that  a  covenant  to  restrain  a 
gentleman  from  practising  as  a  surgeon  was  doubtless  attended  with  great 
inconvenience,  but  the  law  was  so  well  established  as  to  giving  effect  to  a 
covenant  in  restraint  of  trade  when  expressed  in  intelligible  language,  that, 
though  it  might  be  contrary  to  public  policy,  it  was  the  duty  of  the  Court  to 
enforce  it,— (Giks  v.  Hart,  8  W.  R.  74.) 

Evidence. — RaUwaxf — Publication  of  Bye-laws. — The  bye-laws  of  a  Railway 
Company  are  public  documents,  and  a  certified  copy  of  them  is  admissible  in 
evidence  under  sect.  Ill  of  the  Railways  Clauses  Consolidation  Act,  upon 
proof  that  they  are  in  the  custody  of  the  secretary.  It  was  held  also  to  be 
sufficient  to  prove  that  copies  of  them  were  afiixed  at  the  stations  at  which  the 
appellant  got  in  and  got  out  of  the  train,  and  that  the  Court  might  from  this 
presume  publication  at  all  the  other  stations. — {Motteram  v.  the  Eastern  Counties 
Hallway  Company,  35  L.  T.  Rep.  101.) 

Bill  of  Exchange. — Stamp  of  Wrong  Denomination, — ^After  the  passing  of  the 
16  and  17  Viet.,  c.  59,  providing  for  a  uniform  receipt  stamp  of  one  penny  for 
all  sums,  the  drawer  of  a  bill  for  L.25  drew  it  on  an  old  threepenny  receipt 
stamp.  Subsequently,  the  Commissioners  of  Inland  Revenue  affixed  a  proper 
bill  stamp,  under  the  authority  of  the  37  Geo.  III.,  c.  186,  s.  5,  which  enables 
them,  upon  payment  of  a  pen^tv,  to  stamp  bills  which  have  been  drawn  upon 
stamps  of  a  proper  value,  but  of  a  wrong  denomination.  At  the  trial,  Martin, 
Bm  held  that  the  conmiissioners  had  power  to  stamp  the  bill,  and  that  it  was 
receivable  in  evidence,  and  the  Court  of  Ex.  sustained  the  ruling.  Pollock, 
G.B. — The  bill  was  originally  drawn  upon  a  threepennv  receipt  stamp,  that 
boing  a  stamp  of  the  proper  value  for  a  L.25  bill  of  exchange,  and  afterwards 
the  ^mmisBionerB  of  Inland  Revenue  stamped  the  bill  upon  payment  of  the 
penalty  with  a  bill  stamp  of  the  same  value.  I  think  that  in  so  stamping  the 
bill  they  acted  within  the  authority  conferred  upon  them  by  37  Geo.  III.,  c.  136, 
s.  5.  The  bill  had  been  drawn  upon  a  stamp  of  the  wrong  denomination,  but 
of  sufficient  value.  It  has  been  contended  that  the  receipt  stamp  was  no  stamp, 
because  the  16  and  17  Vict.,  c.  59,  had  abolished  these  stamps.  But  that  was 
Dot  the  effect  of  that  enactment.  It  substituted  different  duties,  but  did  not 
annul  existing  stamps.  It  enables  the  holders  of  the  old  stamps,  by  the  18th 
section,  to  exchange  them  for  new,  but  it  does  not  prohibit  the  use  of  the  old 
stamps.— (iVai«r  v.  Grout,  8  W.  R.  79.) 

Succession. —  Variance — Codicil, — ^Testator,  by  a  codicil  to  his  will,  directed 
certain  sums  to  be  naid  to  his  daughter  Lucy,  and,  on  the  death  of  his  widow, 
L.3000  in  case  B.  snould  marry  with  her  mother's  consent,  and  with  a  marriage 
settlement  containing  the  same  conditions  as  were  mentioned  in  his  daughter 
Mrs  Doveton's  marriage  articles.  He  also  directed,  that  if  his  daughter  Lucy 
''  should  marry  and  die  without  any  lawful  issue,  the  several  sums  given  to  her 
after  my  decease  shall,  after  her  demise  and  that  of  her  husband,  revert  to  my 
surviving  children.^'  On  the  other  hand,  the  sister's  marriage  articles  provided 
that,  in  case  there  should  be  no  issue  of  her  marriage,  the  property  should  be 
held  for  such  person  or  persons  as  she  should  bv  will  appoint.  Lucy  married, 
and  CO  her  marriage  a  settlement  similar  to  that  of  her  sister  was  executed. 
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She  died  without  iflnie,  haying  exerdsed  the  power  of  appointment  in  faToor 
of  her  hoshand,  who  daimed  the  L.3000  hv  yirtne  thmof.    On  biU  filed  by 
the  representatiye  of  one  ol  the  testator's  children,  claiming  part  of  the  L.SOOO, 
-^Held^  that  as  the  codicil  expresslj  provided  for  the  contingency  of  failure  of 
iBBue,  the  power  of  appointment  given  to  Lncy  in  her  marriage  settlement  was 
void.    The  Master  of  the  Rolls,  after  narrating  the  facts,  said — ^The  difficnlty 
which  I  feel  is  occasioned  bv  the  rule  which  usually  facilitates  the  construction 
of  a  will,  that  is,  that  a  will  may  be  read  lib^ally,  while  a  deed  must  be  read 
strictly.    If  this  clause  stood  idone,  it  would  seem  to  be  dear  that  the  same 
power  and  control  which  were  given  to  Mr  and  Mrs  Doveton^  and  each  of  them, 
were  to  be  given  to  his  daughter  Lucy,  and  any  person  she  might  marry.    On 
reference  to  the  marriage  articles  of  Mr  and  Mrs  Doveton,  I  find  that  th^  hsTe 
a  joint  power  of  appointment  in  favour  of  tiieir  children,  with  a  power  to  Mr 
Doveton,  in  default  of  such  joint  appointment,  to  appoint  to  the  chddren ;  and 
in  case  of  there  being  no  children,  a  power  to  Mrs  I)oveton  to  appoint  among 
such  persons  as  she  should  think  fit.    But  the  difficulty  is,  that  the  codicil  goes 
on  to  say,  *^  And  I  do  ako  direct,  that  if  my  daughter  Lucy  should  msrry,  and 
die  without  anv  lawful  issue,  the  several  sums  given  to  her  after  my  decease 
shall,  after  her  demise  and  that  of  her  husband,  revert  to  my  surviving  children ; 
or,  in  case  of  their  death,  to  their  nearest  relatives."    This  is  at  complete  vari- 
ance with  the  limitations  contained  in  the  settlement  of  Mr  and  Mrs  Doveton, 
in  the  event  of  there  being  no  children ;  Mrs  Doveton  having,  in  such  case,  a 
power  of  appointment  amonff  such  persons  as  she  shall  please ;  while  here  it  is 
expressly  orovided,  that  in  the  like  event,  the  property  shall  go  over  to  the  sor- 
viving  children  of  the  testator,  or  their  nearest  reUtives.    If  the  whole  of  the 
provisions  of  the  artides  of  Mr  and  Mrs  Doveton  are  to  be  imported  into  and 
read  as  part  of  the  codicil,  then  Lucy,  in  the  event  of  her  having  no  children, 
must  have  power  to  dispose  of  the  property  as  she  may  think  fit.    But  the 
codicil  expressly  provides  fop  the  case  of  Lucy  having  no  issue ;  and  it  is  im- 
possible, tnerefore,  that  the  whole  of  the  powers  can  be  introduced.     Either  one 
of  the  powers  in  Mr  and  Mrs  Doveton*s  articles  must  be  omitted,  oft  this  paseage 
must  be  struck  out  of  the  codicil.     I  am  of  opinion  that,  under  such  circnm- 
stances,  I  must  give  to  the  words  of  the  codicil  the  strict  literal  and  l^;al  sense 
which  they  wouM  have  received  if  contained  in  a  deed.    I  must  hoki  that  there 
was  a  joint  power  to  Lacy  and  her  husband  to  appoint  in  favour  of  duldren,  if 
th^  had  had  any,  similar  to  that  contained  in  Mr  and  Mrs  Doveton's  marriage 
articles,  and  also  a  power  in  default  to  Mr  Ducard  to  appoint ;  and  subject  to 
those  powers,  in  the  event  of  Lucy  dying  without  issue,  the  property  must  go 
to  the  surviving  children  of  the  testator,  and  to  their  nearest  relativea. — •(Crou' 
man  v.  Beran,  8  W.  B.  84.) 

Conviction  under  6  Geo.  IV.,  Cap.  129,  Sec.  8. — ^This  was  a  decision  upon  a 
conviction  under  the  6  Geo.  IV.,  cap.  129,  sec.  3,  for  threatening  a  workman. 
The  conviction  stated  that  A.  B.,  unlawfully  and  bv  threats,  endeavoured  to 
force  one  C.  D.,  who  was  then  a  trade  workman,  hired  in  his  trade  and  businea 
of  a  mason  by  £.  F.,  to  depart  from  his  said  hiring  contrary  to  the  Act.  Upon 
this  it  was  held  that,  inasmuch  as  the  offence  was  stated  in  the  words  of  the 
statute  dedaring  the  offence,  the  conviction  was  good  under  the  Metropolitan 
Police  Act  (2  and  3  Vict.,  cap.  71,  sec.  48^  ;  and,  further,  that,  independently 
ol  that  statute,  the  offence  was  suffidently  stated.  The  Court  of  £z.  subse- 
quently, in  a  similar  case,  held  the  same. — (JPearkam^  85  L.  T.  Bep.  91  and  106.) 

Railway  Company. — Action  bv  Tnutees  of  Abandoned  Undertaking — 7  and  9 
FtVt.,  cap»  110,  sees.  28,  24. — ^Defendant  having  signed  a  subscription -deed,  con- 
templating an  undertaking  requiring  the  authority  of  Parliament,  and  whereby 
he  anthomed  the  provisional  directors  to  abandon  the  scheme  named  in  the 
deed, — Held  by  the  Court  of  Q.  B.  liable  to  an  action  by  the  trustees  for  the  com- 
pany, althoogh  the  scheme  had  been  abandoned ;  and  a  demand  made  upon  him 
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is  not  a  call  within  7  and  8  Vict.,  cap.  110,  sees.  28,  24 ;  nor,  at  the  time  of 
action  brought,  need  eacb.  compan j  be  proviaionaJly  registered  under  7  and  8 
Vict.,  cap.  110.  Judgment  of  the  Queen^s  Bench  i^med  (dissentientibua 
Crowder,  J.,  and  Cockbum,  C.-J.,  the  latter  now  Chief-Justice  of  the  Q.  B., 
and  not  strictly  entitled  to  decide  on  matters  arising  in  error  from  his  own 
Court).  The  opinions  are  based  on  a  purely  technical  commentary  of  the  Act, 
and  cannot  satisfactorily  be  abridged.— (0/<Mai»  t.  Brown^  8  W.  R.  91.) 

Sale. — Breach  of  lYust — Auction. — The  defendant  and  a  Mr  Bretherton 
were  auctioneers,  in  partnership,  at  Birmingham,  where  they  have  a  repository 
for  the  sale  of  horses.    In  June  1858  they  adyertised  a  sale  by  auction  at  the 
repository.    The  advertisement  contained,  among  other  entries,  the  horses  to 
be  sold  as  follows : — "  The  three  following  horses,  the  property  of  a  gentleman, 
without  reserve,'''*    One  of  these  was  a  mare  called  Janet  Pride.    The  plaintiff 
attended  the  sale,  and  bid  60  guineas  for  her ;  another  person  immediately  bid 
61  gmneas.    This  person  was  Mr  Henderson,  the  owner  of  the  mare.    The 
plaintiff,  having  been  informed  that  the  last  bidder  was  the  owner,  declined 
to  bid  further,  and  thereupon  the  defendant  knocked  down  the  mare  to  Mr 
Henderson  for  61  guineas,  and  entered  his  name  as  purchaser  in  the  sale  book. 
On  the  same  day  Sie  plaintiff  tendered  to  the  defendant  L.68  in  sovereigns,  as 
the  price  of  the  mare,  and  demanded  her  as  being  the  hijpfhest  bona  fide  bidder. 
There  was  evidence  that  the  plaintiff  had  notice  thisit  the  Allowing  was  amongst 
tiie  conditions  of  sale : — ^^  Eighth.  An^  lot  ordered  for  this  sale  sold  by  private 
contract  by  the  owner,  or  advertised  without  reserve,  and  bought  by  the  owner, 
to  be  liable  to  the  usual  commission  of  2  per  cent."    An  action  of  damages  was 
Ivought  against  the  auctioneer  for  breach  of  contract.    At  the  trial  a  verdict 
was  entered  for  the  plaintiff  for  L.5,  58.  damages,  and  leave  was  given  to  amend 
the  declaration  if  the  Court  should  think  fit ;  leave  was  also  given  to  the  de- 
fendant to  move  to  enter  a  non-suit.    The  Court  of  Queen^s  Bench  made  the 
role  absolute  to  enter  a  non-suit.    On  appeal  to  the  Ex.  C,  the  judgment  of 
the  Court  was  delivered  by  Martin,  B. : — In  this,  as  in  most  cases  of  sale  by 
auction,  the  owner^s  name  was  not  disclosed ;  he  was  a  concealed  principal ;  the 
names  of  the  auctioneers,  of  whom  the  defendant  was  one,  alone  were  published, 
and  the  sale  was  annoimced  by  them  to  be  without  reserve.    This,  according  to 
all  cases  both  at  law  and  equity,  means  that  neither  the  vendor,  nor  anv  person 
on  his  behidf ,  shidl  Ixd  at  the  auction,  and  that  the  property  shall  be  sold  to  the 
highest  bidder,  whether  the  sum  bid  is  equivalent  to  the  real  value  or  not 
{Thomett  V.  Haines^  15  M.  and  W.  867).  We  cannot  distinguish  the  case  of  an 
auctioneer  putting  up  property  for  sale  upon  such  a  condition  from  the  case  of 
the  loser  of  |MX>perty  offering  a  reward;  or  that  of  a  railway  company  publishing 
a  time  table,  stating  the  times  when,  and  the  prices  at  which,  the  trains  run. 
It  has  been  decided  that  the  persons  giving  the  information  advertised  for,  or  a 
passenger  taking  a  ticket,  may  sue,  as  upon  a  contract  with  him  {Denton  v.  The 
Great  Northern  Railway  Company,  5  £.  and  B.  860).  Upon  the  same  principle, 
it  seems  to  us  that  the  highest  bond  fide  bidder  at  an  auction  may  sue  the  auc- 
tioneer as  upon  a  contract  that  the  sale  shall  be  without  reserve.    We  think 
the  auctioneer  who  puts  property  up  for  sale  on  such  a  condition  pledges  him- 
self that  the  sale  shall  be  without  reserve ;  or,  in  other  words,  contracts  that  it 
shall  be  sold,  and  that  this  contract  is  made  with  the  highest  bond  fide  bidder, 
and,  in  ihe  case  of  a  breach  of  it,  that  he  has  a  right  of  action  against  the 
auctioneer.     Nor  does  it  seem  to  us  material  whether  the  owner,  or  a  person 
on  his  behalf,  bids  with  the  knowledge  or  privity  of  the  auctioneer.    In  either 
case  the  sale  is  not  without  reserve,  and  the  contract  of  the  auctioneer  is  broken* 
We  entertain  no  doubt  that  the  owner  might,  at  any  time  before  the  contract 
u  l^^ally  completed,  interfere  and  revoke  the  auctioneer's  authority,  but  he  does 
80  at  his  peril ;  and  if  the  auctioneer  has  contracted  any  liability  in  consequence 
of  faiB  employment,  and  the  subsequent  revocation  or  conduct  of  the  owner,  he 
18  enHtted  to  be  indemnified.    We  do  not  think  the  oonditi<»EiB  of  sale  stated  in 
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the  case  (assuming  the  plaintiff  to  be  taken  to  have  had  notioe  of  them)  affect 
it.     The  third  condition  has  nothing  to  do  with  the  case ;  and  the  eighth  only 

Srovides  that,  if  upon  a  sale  without  reserve  the  owner  acts  contrary  to  the  cou- 
itions,  he  must  pay  the  usual  commission  to  the  auctioneer.  For  tiiese  reasons, 
if  the  plaintiff  thinks  fit  to  amend  the  declaration,  he,  in  our  opinion,  is  entitled 
to  tjie  judgment  of  the  Court. — (  Warlow  v.  Harrison^  8  W.  R.  95.) 

Partnership. — Liability  of  Shareholders, — The  ordinary  Parliamentary  sub- 
scription contract  of  a  projected  company  for  forming  a  railway,  contained  a 
clause  empowering  the  provisional  directors  to  abandon  the  application  to 
Parliament.  B.  subscribed  this  contract  as  a  shareholder.  The  directors  after- 
wards exercised  the  power  and  abandoned  the  application.  The  trustees  brought 
an  action  against  him  for  calls,  under  the  covenant.  He  contended  that  the 
subscription  contract  having  been  rendered  unnecessary  by  the  abandonment  of 
the  intention  to  go  to  Parliament,  it  was  void  for  all  purposes,  and  the  company 
not  being  completely  registered,  he  was  not  liable  to  (^dls.  But  the  Ex.  ClL 
held,  that  he  was  haole  upon  his  covenant,  and  that  the  action  not  being  for 
calls,  the  non-registration  of  the  company  was  not  an  exemption. — (Aldham  v. 
Brown^  86  L.  T.  Bep.  287.) 

Railwat. — Lands  Clauses  Act. — ^A  railway  company,  under  their  compulsory 
powers,  took  a  small  strip  of  ground  at  the  extreme  end  of  a  garden  attached  to 
a  dwelling-house.  They  wei-e  held  to  be  liable  to  purohase  the  entire  house  and 
premises. — (^Cole  v.  The  West  Endy  etc.  Railway  Company,  85  L.  T.  Bep.  178.) 

Banking  Company. — Contributory. — B.,  a  widow,  had  shares  in  a  banking 
company  standing  in  her  name.  She  married  C,  and  then  the  shares  were 
vested  in  trustees  for  her  separate  use.  One  of  the  trustees  was  a  leading 
member  of  the  company,  but  all  the  trustees  repudiated  the  trusts  of  the  settle* 
ment,  and  the  company  had  no  formal  notice  of  either  the  settlement  or  the 
marriage,  and  ihe  ^ares  remained  on  the  books  in  B.*s  name.  She  afterwards 
made  an  order  in  her  married  name  of  C.  for  payment  of  the  dividends  to  her 
husband,  and  he  received  them  under  that  onier.  It  was  held  that  she  was  to 
be  placed  on  the  list  of  contributories  in  respect  of  her  separate  estate,  and  not 
husband.— (^Jx  parte  Luard,  85  L.  T.  Rep.  202.) 

Husband  and  WjFE.^-Destination. — Husband  and  wife  joined  in  a  mortgage 
of  the  wife^B  estate.  The  proviso  for  redemption  directed  that,  ^^on  payment,^' 
the  property  should  be  reconveyed  to  the  husband  and  his  heirs.  Afterwards 
the  mortgage  was  paid  off  wiUi  the  wife^s  money,  and  the  reconveyanoe  was 
made  to  the  husband  and  his  heirs  accqrdingly.  ft  was  held  that  sadi  was  not 
the  intention  of  the  parties  at  the  time  of  the  original  mortgage,  and  the  Court 
decreed  a  reconveyance  to  the  wife. — (Stansfeld  v.  Halktm,  85  L.  T.  Rep.  179.) 

Acquiescence. — ^A  company  agreed  to  give  to  B.,  a  shipbuilder,  a  direct  com- 
munication from  his  premises  to  a  station  on  the  line ;  he  constructed  a  tunnel 
to  carry  out  this  communication,  and  used  it  for  two  years  and  a  half.  The 
company  then  sought  to  withdraw  the  permission,  but  they  were  held  to  be 
bound  by  their  acquiescence  in  his  user. — {Laird  v.  T?ie  Birkenhead  Railway 
Company,  38  L.  T.  Rep.  159.) 

Succession. — Assumption  of  Legacy, — B.  'bequeathed  to  his  son  L.2000 
absolutely,  and  gave  mis  residuary  estate  to  trustees  to  pay  the  interest  of  one- 
third  of  it  to  his  son  for  life,  and  after  his  decease  to  his  children.  Oa  his  son's 
marriage,  which  took  place  after  the  execution  of  the  will,  testator  settled 
Jj.2000  Bank  Annuities  on  his  son  for  life,  then  to  the  wife  for  life,  and  after 
the  death  of  the  survivor  to  the  children.  It  was  held  by  the  Court  of  Appeal 
that  the  residuary  gift  and  not  the  specific  bequest  w^as  adeemed  pro  tanto  by 
the  L.2000  so  settled.  Until  the  case  of  Pym  v.  Lockyer,  5  MyL  and  Or.  29,  it 
was  thought  that  ademption,  if  it  took  place  at  all,  must  be  total ;  bat  it  was 
then  settled  that  there  might  be  partial  ademption. — (Montefiore  v.  Guad^a,  35 
L.  T.  Rep.  261.) 
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No.  I. 

It  would  be  a  carious  subject  for  a  philosophical  historian  to  in- 
vesti^te  how  often  and  how  far  our  most  valued  privileges  and 
most  valuable  institutions  have  owed  their  origin  to  most  un- 
likely causes, — party  spirit,  the  desire  of  self-aggrandizement,  or 
the  scarcely    more   reputable   spirit   of  political    ambition.      To 
take  a  familiar  instance  within  our  own  immediate  sphere,  how 
thoroughly  was  the  Court  of  Session  the  offspring  of  a  particular 
policy  of  our  kings ;  how  little  did  it  owe  its  origin  to  any  sin- 
cere desire  for  the  pure  and  impartial  administration  of  justice  1 
The  stoty  of  its  establishment  was  somewhat  on  this  wise.     The 
feudal  system  was  all-powerful  in  Scotland, — every  social  and  poli- 
tical institution  was  bent  to  or  broken  before  it.    The  Government 
was  a  complete  oligarchy,  and  the  power  of  the  barons  supreme. 
Perhaps  no  circumstance  tended  more  to  increase  their  power  than 
the  rights  of  jurisdiction,  civil  and  criminal,  which  they  possessed. 
Over  their  feudal  inferiors  these  rights  gave  them  the  most  absolute 
power,  both  as  to  persons  and  property;  while  from  their  feudal 
superior,  the  sovereign,  they  took  away  one  of  the  chief  sources  of 
regal  power  and  revenue.    In  none  of  the  European  states  was  this 
more  manifest  than  in  Scotland,  down  to  and  during  the  reign  of 
the  earlier  Stuarts.     Robertson,  in  his  History  (vol.  i.,  pp.  12-35), 
explains,  at  considerable  length  and  with  much  acumen,  the  various 
causes  which  led  to  this  result.    For  our  present  purpose  the  fact 
itself  is  sufficient,  that  the  judicial  powers  of  the  nobility  covered  the 
whole  country  with  petty  tyrants,  and  took  from  the  monarchs  all 
real  share  in  the  administration  of  justice,  which  has  been  well  cha- 
racterized as  '^  one  of  the  most  powerful  ties  between  a  king  and  his 
subjects."     It  is  true  the  king  had  original  and  undisputed  jurisdic- 
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tion  within  his  own  demesnes,  but  these  were  of  very  limited  extent. 
There  was  also  an  appeal  to  him,  or  to  his  court,  from  the  judgments 
of  the  barons  or  their  courts ;  bat  somehow  the  barons  managed  to 
render  this  appellate  jurisdiction  almost  quite  nugatory,  notwith- 
standing the  endeavours  of  the  kings  to  give  it  power  and  force. 
And  it  was  not  till  1532,  when  the  Court  of  Session  was  instituted 
by  James  Y.,  that  any  efficient  check  was  devised  on  the  arbitrary 
proceedings  of  the  barons'  courts.     It  is  interesting,  however,  to 
trace  the  various  steps  which  led  slowly  and  hesitatingly  to  the 
establishment  of  a  Supreme  Civil  Court,  through  which,  in  a  degree 
we  can  scarcely  understand  at  the  present  day,  the  unjust  preten- 
sions of  the  nobles  were  set  aside,  and  the  rights  of  the  Crown  and 
the  liberties  of  the  people  vindicated.     A  few  observations  upon 
these  may  therefore  be  considered  a  not  inappropriate  introduction 
to  some  slight  sketches  of  the  Scottish  College  of  Justice,  from  its 
institution  to  times  ^^  within  the  memory  of  men  still  living." 

From  the  earliest  period,  the  kings  of  Scotland  were   in  use 
to  hold  courts  which  were  attended  by  the  peers  and  great  eccle- 
siastics.    There  was  no  fixed  time  for  holding  these  courts,  and 
their  composition  as  to  members  varied  greatly.      The  business 
brought  before  them  was  both  legislative  and  judicial,  if  indeed  in 
the  very  earliest  times  any  valid  distinction  can  be  made  between 
these.    During  the  thirteenth  century,  the  King's  Court  took  the 
more  definite  and  permanent  form  of  the  Parliament :  still,  how- 
ever, the  arrangements  for  transacting  the  various  kinds  of  business 
which  came  before  it  were  very  defective ;  and  this  want  of  method, 
combined  with  the  opposition  of  the  nobility,  deprived  the  Parlia- 
ment, especially  in  its  judicial  capacity,  of  all  real  power.     In  1369, 
however,  the  Parliament  took  a  considerable  step  ii|  advance^  by 
appointing  two  committees  of  its  own  members, — the  one,  *^  ad  ta 
qucp  concemunt  communem  justitiam;^^  the  other  containing  the 
germ  of  the  body  ultimately  known  as  the  Lords  of  the  Articles. 
James  I.,  with  the  sagacity  which  he  displayed  in  almost  every  de- 
partment of  public  affiurs,  determined  on  still  further  improving  the 
means  for  administering  the  supreme  jurisdiction  possessed  by  him- 
self and  the  Parliament.     He  accordingly,  about  the  year  1425, 
appointed  the  Chancellor,  along  with  certain  other  persons^  whom 
he  chose  from  among  the  Estates  of  Parliament,  to  hold  coarts  for 
the  trial  of  civil  causes  three  times  in  the  year,  in  whatever  place 
he  pleased  to  name.     The  persons  so  chosen  were  called  L#Oirds  of 
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Sessioo.    In  1457  the  Lords  of  Session  were  directed  to  sit  for  forty 

dsLjSy  three  times  each  year,  at  Edinburgh,  Perth,  and  Aberdeen ; 

and  this  provision,  more  economical  to  the  country  than  pleasant  to 

their  Lordships,  was  further  made  that,  considering  the  shortness  of 

the  time  they  were  to  sit  (and  the  same  persons  would  not  be  called 

on  again  for  seven  years),  they  of  ^^  their  awne  benevolence  suld  beir 

their  awne  costs."    They  got,  however,  one-half  of  the  king's  unlaw, 

or  small  fines  of  court,  to  assist  in  defraying  their  expenses.     This 

itinerant  court  did  not  work  well ;  and  accordingly,  in  1503,  it  was 

enacted  that  '^  thair  be  ane  consale  chosen  b^  the  kingis  hienes  quhilk 

sal  sit  continually  in  Edinburgh,  or  quhar  the  king  makes  residence, 

or  qahar  it  pleases  him,  to  decide  all  manner  of  sumoundis  in  civile 

maters,  complaints,  and  causis,  daily,  as  thai  sal  happen  to  occur, 

and  sal  have  the  same  power  as  the  Lords  of  Session."     The  judges 

appointed  under  this  enactment  were  called  the  Lords  of  Daily 

Conncil.    The  oo-ezistence  of  these  two  courts  by  no  means  tended 

to  increase  the  reputation  of  the  supreme  tribunals.    This  may 

readily  be  believed  when  it  is  remembered  that,  as  Mr  Cosmo  Innes 

informs  us,  in  his  recent  admirable  work  on  ^^  Scotland  in  the 

Middle  Ages,"  ^^  causes  that  commenced  in  the  one  court  frequently 

were  disposed  of  in  the  other,  while  the  clerks  seem  to  have  had  no 

dear  notions  of  the  distinction  between  them ;  and  frequently,  in 

engrossing  the  proceedings  of  the  one,  use  the  style  and  form  of 

the  other." 

Hitherto,  therefore,  the  efforts  of  the  successive  sovereigns  to  add 
to  their  own  power  and  diminish  that  of  the  nobility,  by  the  erection 
of  royal  courts  of  supreme  jurisdiction,  had  signally  failed.  Not 
only  had  the  royal  policy  been  insufficient  for  the  purpose  of  de- 
stroying or  bringing  into  contempt  the  courts  of  the  barons,  but, 
by  the  ^'  confusion  worse  confounded"  which  it  had  produced  in  the 
king's  own  courts,  it  added  to  the  barons'  powers,  and  enabled  them 
to  point  contemptuously  from  the  king's  ill-regulated  tribunals  to 
their  own,  which  were  certainly  not  harassed  by  any  conflict  of 
jurisdiction  such  as  we  have  described. 

At  length,  in  the  year  1532,  James  Y.  obtained  the  consent  of 
Parliament  to  the  establishment  of  ^^  ane  college  of  cunning  and 
wise  men,  baith  of  spiritual  and  temporal  estate,  for  the  doing  and 
administracioun  of  justice  in  all  civil  actions,"  which  still  subsists 
under  the  more  familiar  title  of  the  Court  of  Session.  The  college 
was  to  consist  of  a  president,  and  fourteen  Ordinary  members,  one 
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half  clerical,  the  other  lay,  whilst  the  Lord  Chancellor  was  entitled 
to  sit  and  preside  when  he  pleased,  and  the  king  had  the  right  of 
naming  Extraordinary  Lords  to  ^^  have  voit  siclik  to  the  nomer  of 
three  or  four." 

Many  circumstances  combined  to  make  it  likely  that  this  coort 
would  prove  a  more  perfect  tribunal  than  any  of  its  predecessors. 
In  it  were  united  the  functions  both  of  the  Lords  of  Session  and  the 
Lords  of  Daily  Council  (whence  its  Judges  are  to  this  day  styled 
Lords  of  Council  and  Session),  and  all  risk  of  conflict  between 
two  courts  of  co-ordinate  jurisdiction  was  thus  removed.    Again, 
the  Judges  were  specially  named,  and  were  to  be  selected  on  account 
of  their  ability  and  knowledge  of  law :  thus  the  evils  of  a  fluctuating 
and  ignorant  tribunal,  previously  so  great,  should  in  large  measure 
have  ceased.    Nor  is  it  to  be  laid  out  of  view  that  a  certain,  thongh 
very  small,  pecuniary  provision  had  been  made  for  remunerating  the 
Judges,  and  enabling  them  to  maintain  the  high  position  which  their 
office  conferred.  In  the  preceding  year  (1531),  the  Duke  of  Albany 
had  obtained  irom  his  kinsman.  Pope  Clement  VII.,  a  bull  directmg 
a  tax  to  the  amount  of  10,000  golden  ducats  {ducatoram  auri  it 
camera)  to  be  raised  from  the  ecclesiastical  order,  for  the  mainten- 
ance of  the  Senators  of  the  College  of  Justice,  which  it  was  then  in 
contemplation  to  create.   The  tax,  as  might  have  been  expected,  was 
keenly  opposed  by  the  clergy,  headed  by  Gavin,  Bishop  of  Aberdeen ; 
but  they  were  obliged  to  give  way  after  an  unsuccessful  appeal  to 
the  Holy  Father.     The  produce  of  this  tax  was  so  small,  that  in 
1549  it  only  yielded  L.40  Scots  to  each  ordinary  Lord. 

Thus  constituted  and  endowed,  the  new  Court  sat  for  the  first 
time  on  the  27th  May  1532,  the  king  being  present ;  and  from 
that  time  to  the  present,  its  sessions  have  never  been  interrupted, 
except  when  occasionally  war  or  pestilence  was  devastating  the 
land,  and  from  1650  to  1661,  when  its  functions  were  exercised 
by  Cromwell's  commissioners  for  the  administration  of  justice  to  the 
people  of  Scotland. 

We  have  noticed  the  various  causes  which  conspired  to  render 
the  Court  of  Session  a  more  perfect  tribunal  than  its  predecessors, 
and  a  more  powerful  instrument  in  the  hands  of  the  kings  for 
curbing  the  turbulence  of  the  nobility.  It  cannot  be  denied,  how- 
ever, that,  for  a  considerable  period  after  its  institution,  the  operation 
of  these  causes  was  suspended,  and  the  royal  policy  frustrated.  Nor 
is  it  difficult  now  to  see  what  led  to  this  unfortunate  result.     First, 
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there  was  the  constitational  hatred  of  new  and  untried  institutions, 
80  especially  powerful  among  a  rude  and  ignorant  people.    Then 
both  the  nobility  and  the  clergy  were  determined  enemies  of  the 
new  court ;  the  former,  because  they  saw  clearly  enough  how  fatal, 
if  firmly  established,  it  might  prove  to  their  order ;  the  latter,  be- 
cause they  had  been  taxed  for  its  support.     But  last,  and  perhaps 
greatest  obstacle  of  all  to  the  success  of  the  new  tribunaly^the  Judges, 
instead  of  being  selected  for  their  judicial  qualities,  were  generally 
mere  political  partizans,  and  many  of  them  exhibited  anything  but 
a  good  example  of  obedience  and  respect  for  the  laws  they  had  to 
adminbter.     This  will  become  abundantly  clear,  as  we  now  proceed 
with  a  rapid  account  of  the  more  remarkable  Senators  of  the  College 
of  Justice  during  the  first  half-century  of  its  existence.^   Here,  how- 
ever, it  may  be  interesting  to  state  the  arrangements  which  were 
made  ibr  the  sittings  of  the  new  court,  as  these  are  contained  in  the 
first  Act  of  Sederunt,  dated  27th  May  1532.     The  Act,  inter  cdia^ 
contains  the  following  provisions :— ^^  It  is  devisit  and  ordanit .  .  • 
that  settis  be  honestlie  maid  and  coverit  with  grene  claith,  flokkit 
on  the  kingis  expensis,  quhar  the  Lordis  sail  sit ;  and  sal  be  maid 
ane  burd  quadrangulare  or  rownd,  about  the  quhilk  thair  may  sit 
xviii  personis  eselie ;  and  that  thair  be  maid  sett  aboun  sett,  and 
ane  bell  to  be  hangin,  to  call  in  masaris,  or  parties,  as  the  Lordis 
reqniris.     Item^  that  all  the  Lordis  sail  entre  in  the  Tolbuth  and 
Coansal-houss,  at  viii  houris  in  the  momyng  dayly,  and  sail  sit  quhil 
xi  houris  be  strikin.    liemj  Alssone  as  the  Lordis  be  enterit  in  the 
Tolbuth,  that  an  maisser  ische  the  Counsal-houss,  and  him  self  sail 
stand  at  the  dur,  and  latt  na  man  entre ;  and  giff  ony  Lord,  or 
athir  man,  cummys  to  the  dur,  and  desiris  enteres,  that  he  advertiss 
the  Lordis  thereof;  and  giff  thai  have  ony  matir,  thai  will  propone, 
that  silence  be  had,  quhill  thai  have  done,  and  than  to  remove. 
Itemy  that  na  man  entre  to  pley,  hot  the  parteis  contenit  in  thair 
summondis,   and  thair  procuratouris,   giff  thai   will  ony   have.*' 
Though  the  hour  of  meeting  was  an  early  one,  it  cannot  be  said  that 
the  sederunts  were   long.     They  were  doubtless,  however,   quite 
sufficient  for  the  transaction  of  all  the  judicial  business  which  at 
that  early  period  came  before  the  court. 

'  li  any  of  our  readers  should  wish  to  obtain  information  as  to  a2Z  the 
Senators  of  the  College  of  Justice,  they  wiU  find  it  in  Messrs  Haig  and  Brunton^s 
Account  of  them — a  work  full  of  most  interesting  and  accurate  information,  to 
which  reference  has  very  frequently  been  made  in  the  composition  of  these 
Sketches. 
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According  to  the  Act  of  Institution^  the  following  were  the  first 
Senators  : — Alexander  Myln,  Abbot  of  Cambnskenneth ;  Bichard 
Bothwell,  Rector  of  Eskirk ;  Sir  John  Dingwell,  Provost  of  Trinity 
College ;  Henry  White,  Bector  of  Finevin ;   Robert  Schanwell, 
Vicar  of  Kirkcaldy ;  William  Gibson,  Dean  of  Bestalrig ;  Thomas 
Hay,  Dean  of  Dunbar ;  Arthur  Boyce,  Chancellor  of  Brechin ;  Sir 
William  Scot  of  Balweary;   Sir  John  Campbell  of  Lundy;  Sir 
James  Colville  of  Easter  Wemyss ;  Sir  Adam  Otterbum  of  Auld- 
hame;  Nicolas  Crawford  of  Oxengangs,  the  Justice- Clerk;  Francis 
Bothwell ;  and  James  Lawson.    Schanwell  and  Boyce  did  not  take 
their  seats  when  the  court  was  constituted,  but  at  a  subsequent 
period  officiated  as  judges.    In  their  place.  Abbot  Beid  of  Kinross, 
George  Ker,  Provost  of  Dunglass,  and  Sir  James  Foulis  of  Colinton, 
were  admitted  by  the  king. 

The  Abbot  of  Cambnskenneth  was  the  first  Lord  President  of  the 
Court  of  Session.     He  was  not  a  man  of  brilliant  parts,  or  distin- 
guished for  his  legal  acquirements ;  but  he  was  a  prelate  of  great  zeal, 
and  had  a  sincere  love  for  learning.     His  correspondence  with  the 
Canons  of  St  Victor,  near  Paris,  on  the  decayed  condition  of  Scot- 
tish learning,  and  his  strenuous  endeavours  to  restore  it,  will  ever 
entitle  him  to  the  grateful  remembrance  of  all  who  love  letters  and 
rgoice  to  see  literary  tastes  preserved  by  men  advanced  to  posts  of 
great  labour  and  high  honour.    Mr  Fraser  Tytler,  in  his  Life  o{ 
Sir  Th<Hnas  Craig,  gives  the  following  characteristic  instance  of  the 
Abbot's  zeal  as  a  monastic  reformer,  which  has  been  preserved  in 
a  work  written  by  one  of  his  own  canons : — ^^  It  had  been  directed 
by  the  Council  of  Toledo,  that,  in  monasteries  following  the  order  of 
St  Augustine,  the  Scriptures  should  be  read  to  the  monks  during 
the  time  of  dinner.    Our  modem  prelates,  says  the  indignant  canon, 
whose  time  is  occupied  in  the  society  of  wom^i  and  profane  persons, 
had  altogether  neglected  the  sacred  rule  ;  but  my  venerable  prelate 
and  father  in  Christ,  to  whom  God  grant  perseverance  and  salva* 
tion,  revived  the  custom.      On  the  days  when  fish  was  eat,  the 
Scripture  was  read  uninterruptedly ;  on  other  days,  at  the  com- 
mencement and  conclusion  of  the  meal,  and  when  the  abbot  himself 
was  present  in  the  refectory,  which  he  ever  was  upon  the  Sabbath, 
and  generally  on  the  other  days  of  the  week,  it  was  his  custom  to 
deliver  a  discourse,  in  the  middle  of  dinner ;  and  that  he  might  render 
the  brethren  attentive,  he  would  often  suddenly,  and  when  they  least 
expected  it,  command  them  to  exhort  or  preach  extempore  :  in  which 
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number  thus  exercised,  adds  the  canon,  I  myself,  although  unworthy, 
was  often  included."  Abbot  Myln  died  in  1548  or  1549,  and  was 
succeeded  as  President  by  Bobert  Reid,  then  Bishop  of  Orkney. 

Reid  was  Abbot  of  Kinross  in  1532,  and  under  that  title  was  ad- 
mitted one  of  the  first  Senators  of  the  College  of  Justice,  being  at 
the  same  time  appointed  to  act  as  President  in  the  absence  of  the 
Abbot  of  Cambuskenneth.  Like  Myln,  he  was  a  man  of  learning, 
and  did  much  to  advance  it  among  his  countrymen.  Though  a 
churchman  and  a  prelate,  he  never  displayed  much  zeal  for  his  order, 
but  was  chiefly  employed  by  his  sovereign  on  various  diplomatic  mis- 
sions to  England,  Rome,  and  France.  Indeed,  it  is  diificult  to  un- 
derstand how  he  managed  to  discharge  his  judicial  duties  at  all ;  for, 
especially  after  he  succeeded  to  the  President's  chair  in  1548,  he 
was  constantly  engaged  in  some  embassy  or  another  till  the  year 
1558,  when  he  was  sent  as  one  of  the  Estates'  Commissioners  to 
witness  the  marriage  of  Mary  with  the  Dauphin  of  France.  This 
was  the  last  of  his  embassies,  and  the  ending  of  his  life,  for  he 
died  at  Dieppe,  on  his  way  home,  not  without  suspicion  of  having 
been  poisoned  at  the  instance  of  the  hpuse  of  Guise,  whose  enmity 
he  had  aroused  by  his  spirited  conduct  in  Paris.  Among  the  many 
benefactions  made  by  Bishop  Beid  to  the  cause  of  learning,  not  the 
least  noteworthy  is  his  bequest  of  8000  merks  towards  founding  a 
college  in  Edinburgh  for  the  education  of  youth ;  which  money,  as 
Maitland  (History  of  Edinburgh,  pp.  355,  356)  tells  us,  was  laid 
out  in  the  purchase  of  the  site  of  the  famous  Kirk  of  Field,  on 
which  the  University  now  stands.  Bishop  •  Reid  was  succeeded  as 
President  by  Henry  Sinclair,  Dean  of  Glasgow,  of  whom  we  shall 
have  to  speak  hereafter. 

Sir  John  Campbell  of  Lundy  was  one  of  the  original  senators  of 
the  temporal  side.  At  to  his  qualifications  for  the  bench,  nothing  is 
known,  and  nothing  can  be  said.  The  year  after  his  appointment  he 
was  named  Captain-General  "  till  all  the  fute  bands  of  Scotland,"  so 
that  military  employments  were  not  then  considered  inconsistent 
with  the  judicial  position  any  more  than  they  have  been  in  recent,  or 
indeed  in  these  present  times.  There  is  no  evidence  of  Sir  John's 
having  ever  been  on  active  service,  so  that  we  cannot  from  his  case 
draw  any  inference  as  to  the  efiect  of  such  plurality  of  functions. 
Sir  John  sat  on  the  bench,  or  at  least  continued  to  be  a  judge,  for 
more  than  thirty  years,  for  the  last  five  of  which  he  was  the  sole  sur- 
vivor of  the  original  senators. 
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Sir  Adam  Otterbnm  was  another  of  the  fifteen  judges  named  in 
the  Act  of  Institution.     He  was  long  King's  Advocate^  and,  as 
the  fashion  then  was,  fii^quently  obtained  diplomatic  employment. 
In  1532,  when  appointed  to  the  bench,  he  was  Provost  of  Edin- 
burgh, and  he  held  that  office  for  many  years  thereafter.    Sir  Adam 
was  a  man  of  a  quaint  humour,  as  may  readily  be  seen  from  the 
following  dialogue  regarding  the  intended  marriage  of  Queen  Maiy 
and  Prince  Edward,  which  is  preserved  in  Sir  Balph  Sadlei^s  State 
Papers  (li.  325-6)  : — Sir  Ralph  had  urged  him  that,  "  by  the  mar- 
riage of  these  two  princes,  this  two  realmes  being  knytte  and  con- 
joined in  one,  the  subjects  of  the  same,  which  have  been  alwaies  in- 
fested with  the  warres,  myght  live  in  welth  and  perpetual  peas.    I 
pray,  said  he  (Otterbum),  give  me  leave  to  ask  you  a  question  ;  and 
this  was  his  question,  in  these  wourds  and  terms  which  I  will  reherse 
unto  you.    If,  said  he,  your  lad  were  a  las,  and  our  las  were  a  lad, 
wold  you  then,  said  he,  be  so  earnest  in  this  matier;    and  conld 
you  be  content  that  our  lad  should  mary  your  las,  and  so  be  King 
of  England  ?     I  answered,  that  considering  the  grate  good  that 
might  ensue  of  it,  I  should  not  shew  myself  zelous  to  my  country, 
if  I  should  not  consent  unto  it.     Well,  said  he,  if  you  had  the 
las  and  we  the  lad,  we  coulde  be  well  content  with  it ;  but,  sayeth 
he,  I  cannot  believe  that'  your  nacyon  could  agree  to  have  a  Scotte 
to  be  Kyng  of  England.    And  lykewise,  I  assure  you,  said  he,  that 
our  nacyon,  being  a  stout  nacyon,  will  never  agree  to  have  an 
Englishman  to  be  King  of  Scotland.    And  though  the  hole  nobilitie 
of  the  realme  wolde  consent  unto  it,  yet  our  comen  people,  and 
the  stones  in  the  strete,  wolde  lyse  and  rebelle  agenst  it." 

James  Beaton,  successively  Archbishop  of  Glasgow  and  of  St 
Andrews,  was,  in  Nov.  1532,  appointed  to  fill  a  vacancy  which  had 
occurred  among  the  senators  of  the  spiritual  side.  Like  his  men 
famous  nephew,  the  Cardinal,  he  was  an  intriguing  churchman,  &r 
more  concerned  with  the  political  contests  of  the  day  than  with  the 
proper  discharge  of  his  sacred  duties.  He  it  was,  who,  when  appealed 
to  by  Gavin  Douglas,  Bishop  of  Dunkeld,  to  put  an  end  to  the  fray 
which  ended  in  the  well-known  conflict  called  ^^  Cleanse  the  Causey,*" 
as  Pitscottie  relates  it  (p.  286),  ^^  ans weired  him  againe  with  ane 
oath,  chopping  on  his  breast,  saying,  *  Be  my  conscience,  my  lord,  I 
knaw  not  the  matter.'  But  when  Mr  Gawin  hard  the  bischopis 
purgatioun,  and  chopping  on  his  breast,  and  perceaved  the  plettis  of 
his  jack  clattring,  he  thought  the  bischop  deceaved  him  :  So  Mr 
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Gawin  said  to  him,  ^  Mj  Lord,  jonr  conscience  is  not  gnid,  fbr  I 
hear  it  clattring.'"  For  the  part  he  took  in  the  conflict  he  nearly 
lost  his  life,  and  assuredly  would  have  been  slain  in  cold  blood  by 
the  Douglases,  had  not  JKshop  Gavin  interposdd  and  saved  him. 
Sach  a  man  was  not  likely  to  prove  a  great  ornament  to  the  bench| 
yet  the  Eong  advanced  him  to  it,  as  we  have  seen. 

By  the  Act  of  Institution,  the  King  was  entitled  to  name  Extra- 
ordinary Lords  to  the  ^^  nomer  of  three  or  four."  In  1532  he  exer- 
cised this  power  in  favour  of  the  Lord  Hay  of  Tester,  the  Lord 
Lindsay,  and  the  Lord  Herries.  None  of  these  noblemen  made  the 
slightest  pretensions  to  legal  knowledge,  and  they  illustrate  what 
was  hr  many  years  a  great  blot  on  the  character  of  the  Court,  and 
a  serious  obstacle  to  its  useftihiess,  viz.,  its  liability  to  be  swamped  by 
myal  nominees  ignorant  of  law,  who  were  yet  entitled  to  give  their 
votes  along  with  the  ordinary  judges.  It  will  scarcely  be  believed  that 
it  was  not  till  the  accession  of  the  House  of  Hanover  that  the  King's 
right  of  appointing  Extraordinary  Lords  was  abolished.  The  last 
Extraordinary  Lord,  John  Marquis  of  Tweeddale,  died  in  1762. 

Perhaps  no  more  striking  illustration  of  the  strange  character  of 
the  times  could  be  found  than  the  appointment  of  Walter  Lindsay, 
Lord  St  John,  as  a  senator  on  the  spiritual  side.  His  Lordship,  who 
was  one  of  the  Knights  of  St  John  of  Jerusalem,  had  greatly  dis- 
tinguished himself  ^^  foughtin  againes  the  Turkis  in  defence  of  the 
Christianes,''  and  on  his  return  to  Scotland  had  been  made  Pre 
ceptor  of  Torphichen.  A  few  years  later.  Sir  Kichard  Maitland 
complained  that, 

To  mak  actis  we  have  sum  f  eil, 
God  kens  gif  that  we  keip  thame  well ! 
We  cmn  to  bar  with  jak  of  steel, 
As  we  wald  boist  the  judge  and  fray, 
Of  sik  justice  I  have  oa  skeil, 
Qnhair  rewle  and  ord^r  is  away. 

It  could  be  no  matter  of  surprise  that  the  bar  should  be  warlike, 
when  an  Hospitaller  sat  on  the  bench  alongside  of  the  Captain- 
General  ''till  all  the  fute  bands  of  Scotland,**  and  sundry  others 
such  like. 

Arthur  Boyce,  the  brother  of  Hector  Boece,  the  historian,  who 
had  been  one  of  the  senators  named  in  the  Act  of  Institution, 
but  was  not  admitted  till  1535,  was  probably  the  first  man  of  pro- 

VOL.  Vr. — VO.  XLI.  MAY  i860.  G  G 


234   BIOGRAPHICAL  SKETCHES  OF  THE  COLLEGE  OF  JUSTICE. 

perlj  legal  acquirements  who  sat  on  the  Scottish  bench.  M^Kenzie, 
in  bis  Lives  of  Scottish  Writers  (ii.  383),  tells  ns  that  be  ^  was 
Doctor  of  the  Canon  Law  and  Licentiate  in  the  Civil/'  He  taught 
the  laws  with  great  applause,  and  was  a  man  of  great  eloquence 
and  erudition.  Dempster  tells  that  he  wrote  a  Book  of  Excerptions 
out  of  the  Canon  Law ;  **  Scripsit"  says  he,  "  Excerpta  ea  jure  Ponr 
iifieOy  qucB  sunt  veluti  ParaiitlaP  Had  there  been  more  judges  with 
endowments  such  as  Boece  possessed,  the  Court  of  Session  would 
soon  have  become  as  perfect  a  tribunal  as  it  promised  to  be  when 
first  proposed  by  James  Y.  But  with  such  colleagues  as  he  had,  lus 
learning  and  ability  must  have  proved  of  but  little  use. 

Ilobert  Galbraith,  parson  of  Spot,  appointed  in  1537,  is  supposed 
to  have  been  the  collector  of  the  decisions  frequently  cited  in  Bal- 
four's  Practicks,  as  the  ^^  Book  of  Galbraith.*'    He  is  therefore  en- 
titled to  the  honour,  such  as  it  b,  of  having  laid  the  first  stone  of 
that  huge  cairn  of  precedents  which  now  lies  over  the  body  of  the 
law  in  this  country.     He  had  not,  however,  long  time  to  proceed 
with  his  self-imposed  task,  for  in  1543  ^^  he  was,"  says  Amot  (Crinu- 
nal  Trials,  p.  155),  ^^  murdered  by  John  Carkeitill  and  his  accom- 
plices, on  account  of  some  favour  shown  to  Sir  William  Sinclair  of 
Herdmanstoun."    Two  other  supreme  judges  have  been  murdered 
in  Scotland  since  then, — John  Graham,  parson  of  Killeam,  one  of 
the  judges  of  the  Court  of  Justiciary,  in  1592,  and  President  Lock- 
hart  in  1689.    ^^  All  of  them,"  remarks  Amot,  '^  were  murdered  on 
account  of  causes  to  which  they  were  either  party  or  judge." 

As  already  stated,  the  third  President  of  the  Court  was  Heniy 
Sinclair,  Sector  of  Glasgow,  and  afterwards  Bishop  of  Ross.  He 
had  been  appointed  an  Ordinary  Lord  in  1537,  and  succeeded  to 
the  Chair  on  the  death  of  Beid,  Bishop  of  Orkney,  about  the  year 
1559.  Mr  Tytler  (Life  of  Craig,  p.  74)  calls  Sinclair  «  the  re- 
former of  the  law,  and  the  patron  of  the  literature  of  his  countiy," 
and  he  seems  well  to  have  deserved  the  character  thus  given  him. 
^^  It  was  by  the  exertions  of  Sinclair,"  Bishop  Leslie,  preserved  by 
Tytler,  states,  ^'  aided  as  they  were  by  the  co-operation  of  the  magis- 
trates, advocates,  notaries,  and  others  in  official  situations,  that  all 
those  superfluous  forms  which  gave  an  easy  inlet  to  tedious  litiga- 
tions were  at  once  cut  ofi^,  and  the  system  of  our  municipal  jurispru- 
dence restored  to  its  ancient  simplicity  and  purity."  This  is  high, 
probably  extravagant  praise ;  but  there  is  good  reason  for  supposing 
that  many  of  the  usefiil  statutes  which  were  passed  in  and  about  1555 
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were  due  to  Sinclaii's  exertions  and  inflaence  with  his  brethren  on 
the  bench  and  in  Parliament.  To  Henry  Sinclair  has  been  ascribed 
the  collection  of  decisions  between  1540  and  1550,  known  as  Sin- 
clair's Practicksy  and  still  preserved  in  manuscript  in  the  Advocates^ 
Library.  This  is,  however,  an  error, — ^the  compiler  having  really 
been  John  Sinclair,  Bishop  of  Brechin,  his  brother,  who  succeeded 
him  as  President  in  January  1566,  but  only  lived  till  the  following 
April.   John  Sinclair  had  been  an  Ordinary  Lord  from  1540. 

Henry  Balnevis  of  Hallhill,  appointed  in  1538,  was  the  first 
strong  Protestant  who  sat  on  the  Scottish  bench.    He  was  a  man 
of  great  abilities,  and  firom  a  low  position  rose  to  be  Secretary  of 
State  under  Arran's  regency  in  1543.     In  the  conspiracy  for  the 
murder  of  Cardinal  Beaton  there  is  but  too  good  ground  for  sup- 
posing that  Balnevis  joined.     He  entered  the  Castle  of  St  Andrews 
with  Norman  Leslie  and  his  associates,  but  did  not  actively  share 
in  the  bloody  deed.    Having  afterwards  surrendered  with  the  rest 
of  the  conspirators,  he  was  sent  with  them,  as  a  prisoner,  to  Rouen, 
where  he  composed  what  Knox  (History  of  the  Reformation,  p.  83) 
calls  ^<a  maist  profitabill  treatise  of  justificatioun."    In  1556,  his 
forfeiture  being  rescinded,  he  returned  to  Scotland,  and  took  a  very 
active  part  in  the  religious  conflicts  of  those  times.    Nor  was  he 
restrained  from  mingling  freely  in  public  afiairs,  though  he  was  re- 
stored to  his  seat  on  the  bench  in  1563.    Judges  were  not  then 
expected  to  keep  aloof  from  political  or  ecclesiastical  turmoil  as  they 
are  now,  so  Balnevis  joined  heart  and  soul  in  the  struggles  then 
making  by  the  Protestant  party  to  obtain  the  ascendancy  in  the 
State.     His  character  and  conduct  have  been  keenly  censured  by 
writers  of  the  opposite  party ;  and  besides  accusing  him  of  having 
been  in  the  constant  practice  of  accepting  bribes  or  largesses  from 
the  English  sovereigns,  they  maintain,  that  while  acting  as  one  of 
the  Justice  General  Argyll's  assessors  at  the  trial  of  Bothwell  for  the 
morder  of  Damley,  he  corruptly  connived  at  his  acquittal.    It  is 
exceedingly  difficult  now  to  decide  with  whom  the  truth  lies, — con- 
temporaiy  sources  of  information  being  so  tainted  by  party  spirit  as 
to  render  any  cdticlusion  drawn  from  them  very  untrustworthy. 

In  the  midst  of  senators  remarkable  as  politicians,  diplomatists, 
soldiers,  or  high  churchmen,  it  is  curious  to  come  on  one  who  was 
a  lawyer  only,  and  obliged  to  depend  for  his  livelihood  on  the 
emolaments  of  his  office.  Such  a  one  we  have  in  John  Gladstanes, 
'^  a  licentiate  in  baith  the  laws,"  who  became  a  judge  in  1542.    He 
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had  preTioasly  in  1535  been  appointed,  along  with  Thomas  Maijori* 
banks,  advocate  for  the  ^^  pare  indigent  peple"  who  ^'  infesUt''  the 
king,  declaring  that  their  caoses  were  delayed  because  they  could 
not  afford  to  pay  for  advocates  to  plead  for  them.  The  salaiy  at- 
tached to  the  office  of  Advocatu$  pauperum  was  L.IO  Scots,  and 
Marjoribanks  agreed  that  Gladstanes  should  draw  the  whole.  There 
are  various  other  entries  in  the  Acts  of  Sederunt  which  show  that 
Gladstlmes  was  not  in  the  position  of  almost  all  his  brethren,  to  whom 
the  salary  of  L.40  Scots,  then  payable  to  each  of  the  Judges  from 
the  clerical  contribution,  was  a  matter  <tf  eomplete  indifference. 
Gladstanes  was  a  man  of  much  learning,  and  in  one  place  at  least 
received,  on  account  of  it,  the  curious  title  of  ^^  My  Lord  Doctor.'* 

John  Hamilton,  the  last  Roman   Catholic  Archbishop  of  St 
Andrews,  was,  while  Abbot  of  Paisley,  one  of  the  senators  of  the 
spiritual  side,  having  been  appointed  in  1544.    What  Hamikon 
might  have  been  in  less  troublous  times  it  is  difficult  to  say,  bat 
his  temper  and  abilities  were  ill  suited  to  those  in  which  he  lived ; 
and  there  can  be  little  doubt  that  it  was  his  execution  of  Walter 
Mill  in  1558  that  made  the  smouldering  flames  of  the  Reformation 
burst  forth  with  a  vehemence  and  iury  which  in  the  end  caused  his 
own  destruction.    For  his  conduct  in  Mill^s  execution,  Knox  calls 
him  ^^  that  cruell  tyrrant  and  unmercifuU  hypocreit,  falslie  called 
Bischope  of  Sanct  Androis ;"  and  he  tells  us  that  ^^  evin  in  the 
toun  of  Sanct  Androis  began  the  pepill  plainlie  to  dame  such  un- 
just cruelltie,  and  in  testification  that  they  wald  that  his  deyth  sould 
abyde  in  recent  memorie,  thare  was  cassin  togither  a  grit  heipe  of 
stones  in  the  place  quhare  he  was  brunt/'  The  Archbishop's  people 
removed  the  stones,  but  they  could  not  remove  the  memory  of  the 
cruel  deed,  which  was  bitterly  avenged,  when  next  year  the  churches 
of  St  Andrews  were  laid  waste,  and  their  altars  and  images  broken 
in  pieces  by  the  followers  of  Knox.    Archbishop  Hamilton  was  a 
devoted  adherent  of  Mary,  and  followed  her  troubled  fortunes  until 
on  2d  April  1571  he  was  taken  prisoner  in  the  Castle  of  Dumbarton 
by  the  Earl  of  Lennox.    Ailer  a  species  of  trial,  in  which  he  was 
accused  of  being  participant  in  the  murders  of  Damley  and  the 
Regent  Murray,  he  was  sentenced  to  death,  and  on  the  5th  April 
executed  with  every  circumstance  of  contumely.    Of  Murray** 
murder,  he  confessed  that  he  was  an  accessory  before  the  fact ;  bnt 
he  stoutly  denied,  even  on  the  scafibld,  that  he  had  any  share  in 
Damley's  death.     On  this  latter  point  the  evidence  is  very  con- 
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flicting;  bat,  on  the  whole,  the  impression  left  on  the  mind  is,  that, 
sitaated  as  the  Archbishop  was,  he  could  not  have  been  wholly 
ignorant  of  the  bloody  plot  which  will  for  ever  darken  the  memory 
of  his  unhappy  mistress. 

Sir  John  Bellenden  of  Auchinoul,  who  became  a  Judge  of  the 
Coort  of  Session  and  Justice-Clerk  in  1547,  was  a  man  of  consider- 
able abilities,  and  took  a  large  share  in  the  delicate  transactions 
relative  to  the  Queen's  marriage.  He  was  of  the  reformed  faith, 
bnt  did  not  escape  the  keen  sarcasms  of  Knox  for  what  he  considered 
his  niggardly  conduct  as  one  of  the  commissioners  for  modifying  the 
ministers'  stipends.  "  Who  would  have  thought,"  asks  the  Reformer, 
^  that  when  Joseph  ruled  Egypt,  his  brethren  should  have  travelled 
for  victuals,  and  have  returned  with  empty  sacks  unto  their  families  t 
Men  would  rather  have  thought  that  Pharaoh's  pose,  treasure,  and 
gilnells  should  rather  have  been  diminished,  than  that  the  household 
of  Jacob  should  stand  in  danger  to  starve  for  hunger." 

Passing  by  President  Baillie  of  Provand,  who  was  in  no  ways 
remarkable,  we  come  to  Sir  Richard  Maitland  of  Lethington,  and 
his  celebrated  son,  Mary's  Secretary  of  State.  Sir  Richard  Maitland's 
character  is  one  of  the  most  pleasant  to  contemplate  of  the  whole 
roll  of  OUT  Supreme  Judges.     In  1561,  after  a  laborious  life,  spent 
partly  in  legal  pursuits,  partly  amid  the  more  enticing  avocations  of  a 
poet,  he  became  blind  at  the  age  of  sixty-five.  Most  men  would  have 
succumbed  under  so  great  a  misfortune.    Not  so  he,  for  in  the  same 
year  he  accepted  ofiBce  as  an  Ordinary  Lord  of  Session,  and  actually 
collected  the  decisions  of  the  Court  down  to  1565.   Nor  did  he  give 
up  his  more  elegant  labours,  for  many  of  his  most  agreeable  poems 
were  written  in  extreme  old  age.    Mr  Tytler  points  out  what  is 
certainly  a  singular  Coincidence,  that  more  than  a  hundred  years 
before  Milton  wrote  his  great  epic,  Sir  Richard  Maitland,  another 
blind  poet^  had  chosen  the  same  subject,  entitling  his  poem  '^  On 
the  Creation  and  Paradise  Lost ;"  but  ^'  here,"  adds  the  historian, 
'^  the  similitude  ends,  and  in  the  abrupt  versification  and  homely 
narrative  of  the  muse  of  Maitland,  it  may  be  believed  there  is  little 
that  recalls  to  our  recollection  the  majestic  composition  of  Milton." 
Sir  Richard  died  in  1586,  at  the  age  of  ninety,  having  well  earned 
the  character  given  of  him  in  an  ancient  epitaph,  as  a  ^^  maist  un- 
spotted and  blameless  judge,  ane  valiant,  grave,  and  worthy  knicht." 
His  son  William,  better  known  as  the  Secretary  Lethington,  was 
a  man  of  a  irery  di&rent  character.     Educated  as  a  lawyer  at  some 
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of  the  foreign  nniversities,  Lethington  possessed  qualities  wUch 
might  have  made  him  one  of  the  greatest  ornaments  of  the  bench, 
to  which  he  was  promoted  in  1566»  Bnt  his  ambitions  mind  desired 
a  wider  sphere  of  action,  where  his  talents  for  negotiation,  his  com- 
manding eloquence,  and  his  marvellously  subtle  intellect,  might 
gain  him  that  power  and  influence  which  he  coveted.    His  success 
was  splendid,  and  might  have  been  permanent,  but  unfortunately 
his  moral  qualities  were  far  inferior  to  his  intellectual  endowments. 
As  Robertson,  who  greatly  admired  him,  says  (i.  184),  ^^  his  address 
sometimes  degenerated  into  cunning ;  his  acuteness  bordered  upon 
excess  of  subtlety  and  refinement ;  his  invention,  ever  fertile,  sug- 
gested to  him,  on  some  occasions,  chimerical  systems  of  policy,  httle 
suitable  to  the  genius  of  the  age ;  and  hb  enterprising  spirit  en- 
gaged him  in  projects  vast  and  splendid,  but  bej'ond  his  utmost 
power  to  execute."     In  not  a  few  points  his  character  and  career 
remind  one  of  Bolingbroke's ;  and  in  this  they  were  alike,  that  the 
glorious  promise  of  their  youth  was  unfulfilled,  and  their  last  dajs 
embittered  and  disgraced,  from  the  selfish  use  they  had  made  of 
their  splendid  abilities.     To  trace  the  career  of  Lethington  would 
be  to  write  a  history  of  the  most  stirring  times  Scotland  has  ever 
seen.     We  shall  not  attempt  it,  but  must  leave  this  magnificent 
spirit,  stained  by  the  blood  of  Rizzio  and  Damley,  at  last  quenched 
miserably  in  a  squalid  prison  at  Leith. 

It  does  not  say  much  for  the  moral  character  of  the  public  men 
of  these  times,  that,  on  quitting  Secretary  Lethington,  we  have  to 
turn  to  Sir  James  Balfour  of  Fittendrich,  who  became  sixth  Pre- 
sident of  the  Court  of  Session  in  1567,  having  been  an  Ordinaiy 
Lord  of  the  spiritual  side,  as  parson  of  Flisk,  fix>m  1563.  Sir 
James'  first  public  appearance  was  as  one  of  the  assassins  of  Cardi- 
nal Beaton ;  and  being  taken  prisoner  along  with  Norman  Leslie 
Knox,  and  others,  he  was  sent  to  France,  being  confined  in  the  same 
galley  with  the  future  Reformer.  But  it  was  not  in  Balfour's  na- 
ture to  be  long  attached  to  any  party.  Accordingly,  when  he  got 
back  to  Scotland,  he  espoused  the  side  of  the  Queen,  and  became  so 
obnoxious  at  Court,  that  he  narrowly  escaped  perishing  along  with 
Kizzio.  His  concern  with  Damley's  murder  has  been  but  too  well 
established.  From  that  time  on  to  his  death,  in  1583,  he  was  con- 
stantly shifting  from  one  side  to  another,  but  always  taking  care 
^^  not  only  to  preserve  his  own  vessel  from  being  destroyed  in  the 
storm,  but  to  collect  riches  and  honours  from  the  shattered  wrecks 
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around  him.*'  (TytWs  Craig,  p.  98.)  A  man  more  flagrantly  des- 
titute of  principle  is  scarcely  to  be  found  in  history;  yet  riches  flowed 
in  upon  him,  and  offices  of  the  greatest  honour  and  influence  were 
in  his  possession  or  at  his  command.  As  a  lawyer,  however,  it  can- 
not be  denied  that  Balfour  has  some  claims  on  our  respect.  Ad- 
sutting  that  he  was  not  the  author  of  Balfour's  Practicks,  which  has 
been  traditionally  ascribed  to  him,  there  can  be  little  doubt  that  he 
contributed  to  the  design,  and  largely  to  the  materials  of  the  work. 
He  was^also  one  of  the  most  active  and  indefatigable  of  Bishop  Les- 
ley's Statute  Law  Commissioners,  of  whom  we  shall  presently  have  to 
speak.  One  is  glad  to  find  a  redeeming  feature  in  the  character  of 
a  man  otherwise  so  corrupt. 

We  come  now  to  notice  John  Lesley,  parson  of  Oyne,  and  after- 
wards Bishop  of  Soss.    Lesley  studied  canon  and  civil  law  for  seve- 
nd  years  at  the  French  universities,  and  obtained  the  degree  of 
Doctor  of  Laws  in  Paris.     After  spending  several  years,  partly  in 
ecclesiastical,  partly  in  diplomatic  employment,  he  was,  in  1564, 
admitted  an  Ordinary  Lord  of  Session,  and  took  his  seat  on  the 
bench  accordingly.    Though  a  zealous  churchman  and  a  keen  poli- 
tician, Lesley,  with  that  honesty  and  earnestness  of  purpose  which 
distinguished  him  through  life,  immediately  set  about  the  efficient 
discharge  of  the  duties  of  his  new  office.    The  statutes  of  Scotland 
were  then  in  much  conftision,  and  few,  if  any,  knew  which  were  ob- 
solete and  which  in  viridi  observantia.      Perceiving  this,  Lesley 
obtained  from  Queen  Mary  a  commission  to  himself  and  the  most 
eminent  lawyers  of  the  time  to  examine,  revise,  and  publish  the 
'^  laws,  constitutions,  and  ordinances"  of  Scotland,  from  the  Regiam 
Myutatem  and  Quoniam  Attachiamenta  down  to  the  date  of  the 
commission.     The  project  was  admirable,  but  it  should  have  been 
carried  out  with  deliberation,  considering  the  great  importance  of  the 
work  undertaken.    Precipitancy,  however,  was  Lesley's  failing ;  and 
so  he  procured,  that  within  six  months  of  the  date  of  the  commission, 
the  volume  of  the  Acts  of  Parliament  commonly  called  the  ^^  Black 
Acts,"  firom  their  being  printed  in  the  black  Saxon  character,  were 
printed  and  ready  for  use.    Much  of  the  value  of  this  collection  is 
lost  from  the  haste  with  which  it  was  prepared,  but  it  will  ever  re- 
main a  monument  of  Bishop  Lesley's  zeal  for  the  public  service.    It 
is,  however,  in  connection  with  his  beloved  mistress.  Queen  Mary, 
that  Lesley  will  be  longest  remembered  and  admired.   He  remained 
faithful  to  her  through  every  step  of  her  unhappy  career,  undergo- 
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ing  immense  toil,  imprisonment,  risk  of  death  itself,  for  her  sake. 
When  separated  from  her  during  her  captivity  in  England,  he  com- 
posed for  her  use  a  treatise  in  Latin,  with  which  language  she  was 
quite  familiar,  entitled,  '^  Pice  afflicti  animi  consolatianes  et  divina 
remedial     Even  Spotswood  admits  that  these  '^  Consolations''  are 
fall  of  "  learning  and  piety,"  and  to  Mary  they  were  peculiarly 
gratefal.     But  Lesley  did  not  confine  himself  to  ministering  religi- 
ously to  his  unhappy  mistress.     He  went  from  court  to  court,  en- 
deavouring to  induce  the  Catholic  princes  of  Europe  to  interpose  on 
her  behalf;  nor  did  he  cease  from  these  labours  till  the  Queen's  cruel 
death  rendered  their  prosecution  useless.    Lesley  died  at  Brussels 
in  1596,  having  exhibited  throughout  his  long  life  one  of  the  noblest 
examples  of  devoted  and  chivalrous  loyalty  which  history  anywhere 
presents.    The  works  he  has  left  behind  him  prove  his  high  clasraca) 
attainments,  his  philosophic  spirit,  and  great  piety.    In  fine,  no 
Scottish  prelate  has  earned  a  fairer  fame  than  Bishop  Lesley  of  Boss. 

Adam  Both  well,  Bishop  of  Orkney,  took  his  seat  on  the  bench  as  an 
Ordinary  Lord  in  1565.  In  1567  he  married  Mary  and  Bothwell, 
and,  strange  to  say,  two  months  after  he  crowned  James  VI.,  then  a 
mere  infant,  anointing  him  and  putting  '^  the  Crowne  Royall  upon 
his  head,  with  all  due  reverence,  ceremonies,  and  circumstances 
requisite  and  accustomed."  He  was  afterwards  ^Melated  for  not 
visiting  the  kirks  of  his  country  but  from  Lambmess  to  Hallow- 
mess.  Itemy  that  he  occupied  the  room  of  a  Judge  in  the  Session, 
the  sheep  wandering  without  a  pastor.  .  .  .  lUm^  because  he 
solemnized  the  marriage  of  the  Queen  and  the  Earl  of  Bothwell, 
which  was  altogether  wicked,  and  contrair  to  God's  law  and  the 
statutes  of  the  kirk."  He  submitted  to  the  discipline  of  the  kirk, 
and  was  restored  to  the  ministry.  Bishop  Bothwell  was  one  of  the 
commissioners  who  accompanied  Murray  to  York  in  1568)  and  is 
even  said  to  have  himself  handed  in  the  writing  accusing  Maiy  of 
the  murder  of  Darnley.  The  subsequent  events  of  his  life,  down  to 
its  close  in  1593,  it  is  not  necessary  to  mention. 

David  Chalmers  of  Ormond  was  made  a  Judge  of  the  spiritual 
side  in  1565.  In  1567  he  was  so  deeply  implicated  in  Damley's 
murder,  that  he  was  named,  along  with  the  Earl  of  Bothwell,  Sir 
James  Balfour,  and  ^^  black  Mr  John  Spens,  the  principal  devisers 
thereof,"  in  the  famous  placard  which  was  fixed  to  the  door  of  the 
Tolbooth.  He  fled  for  a  time,  but  returned  to  Scotland^  where  he 
remained  till  Mary  was  deposed.  .  He  then  took  refuge  in  Spain, 
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andy  as  Tytler  says,  ^^  amused  his  years  of  banishment  in  composing 
memoirs  in  French  upon  the  history  and  constitution  of  Scotland." 
Being  at  length  allowed  to  revisit  Scotland,  he  again  took  his  seat 
on  the  bench,  and  kept  it  till  his  death  in  1592.  Chalmers  was  a 
man  of  scholarly  attainments  and  much  legal  learning,  but  his  use- 
fulness  was  in  great  measure  destroyed  by  his  fatal  complication 
with  the  murder  of  Damley. 

We  have  not  thought  it  necessary  to  notice  the  Extraordinary 
Lords,  as  their  connection  with  the  Court  was  so  veiy  slight  and 
temporary.    An  exception  must,  however,  be  made  in  the  case  of 
£dward  Henryson,  a  very  learned  civilian,  who  received  his  ap- 
pointment as  Judge  in  1566.    Heniyson  received  the  degree  of 
Doctor  of  Laws  firom  the  University  of  Bourges,  "  where,"  says  Dr 
M^e,  ^  he  studied  under  Equinar  Baro,  one  of  the  first  civilians 
who  had  recourse  to  the  pure  sources  of  ancient  jurisprudence,  and 
who  blended  polite  literature  with  the  pursuits  of  their  immediate 
profession.''     The  effect  of  Baro's  teaching  was  conspicuous  in 
Heniyson's  after  career,  for  he  was  not  less  distinguished  as  an  able 
ci?]]ian  than  as  a  lov^  of  classioal  learning.    He  resided  abroad  for 
many  years,  during  part  of  which  he  taught  civil  law  in  his  Alma 
Mater.   After  his  return  to  Scotland,  he  filled  various  public  o£Sces 
with  much  success,  and  in  particular  superintended  the  publication 
of  that  edition  of  the  Scots  Acts  which  was  the  result  of  Bishop 
Lesley's  conunission  already  mentioned.    It  is  not  known  with  any 
certainty  when  Henryson  died;  but  he  left  behind  him,  both  in 
Scotland  and  on  the  Continent,  a  high  reputation  as  a  juris-consult 
and  a  man  of  letters. 

John  Maitland,  afterwards  Chancellor,  was  nominated  a  Judge 
of  the  Court  of  Session  in  1568.  He  was  the  younger  brother  of 
the  Secretary  Lethington,  and  enjoyed  a  large  share  of  the  &milj 
talent.  He  had  not  the  brilliant  parts  of  his  brother,  but  was  a 
man  of  far  greater  integrity,  and  one  who  truly  and  honestly  served 
his  king  and  country.  As  in  the  case  of  the  Secretary,  so  in  that 
of  the  Chancellor,  to  sketch  his  career  would  be  to  write  the  history 
of  his  times ;  therefore  we  shall  not  attempt  it.  Like  his  father  and 
brother,  he  was  a  poet,  a  man  of  varied  learning  and  great  elo- 
quence. His  sagacity  in  the  management  of  affairs  was  very  great, 
and  he  did  much  to  bring  Scotland  at  least  to  the  beginning  of  less 
troublous  times.    Such  a  man  should  have  lived  to  a  good  old  age, 
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and  been  able  in  the  evening  of  life  to  look  back  with  pleasure  and 
satisfaction  on  the  snccessM  labours  of  his  prime.  But  it  was 
Chancellor  Maitland's  misfortune  to  serve  a  mean  and  foolish  prince, 
who  treated  him  with  ingratitude  and  unkindness.  The  ChanceUcx's 
sensitive  nature  was  quite  unsuited  for  such  treatment,  and  he  died 
in  1595  at  the  age  of  fifty.  One  is  glad  to  hear  testimony  such  as 
the  following  borne  to  Maitland's  character  by  such  a  man  as  James 
Melville :  '^  He  was  a  man  of  grait  lerning,  wisdome,  and  stoutnes, 
and  kythed  in  end  to  have  the  feir  of  God,  doing  a  gaid  Christian 
and  lovar  of  Chryst's  servants.'* 

Robert  Pont,  who  in  1572  was  appointed  a  Senator  of  the  CoU^ 
of  Justice,  was  a  man  of  considerable  mark  in  his  time.    He  ^as 
one  of  the  leading  reformed  ministers,  his  influence  in  the  General 
Assembly  being  very  great,  or  at  least  as  great  as  the  very  inde- 
pendent character  of  that  body  would  allow.     It  was  with  the  con- 
sent, if  indeed  it  was  not  on  the  nomination  of  the  Kirk,  that  Pont 
became  a  judge ;  and  yet  in  the  following  year  be  was  ^  ddated'* 
before  the  General  Assembly  for  non^residence,  and  failing  to  ^t 
the  churches  in   Moray,  of  whidi   he  was  commissioner.    The 
Reverend  House  must  have  been  quite  aware  that  Ponf  s  duties  as 
a  judge  would  interfere  with  his  ecclesiiastical  ftinctions ;  but  whilst 
they  permitted  him  to  undertake  the  former,  they  would  suffer  no 
^^  diminution  in  his  tale"  of  the  latter.     Pont  himself  was  a  man  of 
very  liberal  sentiments,  though  he  was  a  conscientious  and  fearless 
professor  of  the  reformed  faith.  He  was  also  a  man  of  great  literary 
acquirements,  besides  being,  what  was  then  of  far  rarer  occuirence, 
addicted  to  astronomical  and  mathematical  studies.    Truly,  when 
one  thinks  of  Pont  in  his  various  capacities  as  an  ecdesiastical 
leader,  as  a  judge,  and  as  a  man  devoted  to  learning  and  science, 
the  suspicion  will  intrude  itself,  that,  great  and  good  man  as  he  was, 
the  churches  q(  Moray  did  run  considerable  risk  of  being  uinvisited, 
and  the  Assembly  was  probably  quite  right  to  take  him  to  task 
therefor.    This,  however,  by  the  way,  and  without  a  shadow  of 
desire  to  take  firom  Pont  any  portion  of  his  &me. 

John  Lindsay,  parson  of  Menmure,  became  an  Ordinary  Lord 
in  1581,  and,  9&er  having  acted  on  various  parliamentary  commis* 
sions,  was  in  1592  appointed  by  James  VI.  ^^  Master  of  the  Metals,** 
an  office  then  created  by  him  with  a  view  to  deriving  a  revenue 
firom  the  Scottish  mines.  It  does  not  appear  that  any  great  addition 
was  made  to  the  contents  of  the  royal  coffers  by  the  Master  of  the 
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Metals,  notwithstanding  his  ^'  qaalificatioan"  for  his  new  office. 
The  precious  metals  have  always  been  found  in  Scotland  in  small 
quantities^  but  never  to  an  extent  to  render  their  working  profitable, 
hi  1596  Lindsay  was  appointed  one  of  the  Octavians^  as  they  were 
called,  to  whom  James  delegated  very  extensive  powers  of  govern- 
ment. He  would  seem  to  have  been  a  man  of  much  learning  and 
sagaci^,  and  James  Melville  goes  so  far  as  to  call  him,  ^^  for  natural 
judgment  and  leming,  the  graitest  light  of  the  polecie  and  counsall 
of  Scotland.*' 

David  M'Gill  of  Nisbet  became  Lord  Advocate  and  an  Ordinary 
Lord  of  the  C!ourt  of  Session  on  27th  June  1582, — ^a  conjunction  of 
offices  which  seems  strange  to  our  modem  ideas,  but  was  by  no 
means  uncommon  in  the  early  days  of  the  Court. 

Bat  now  we  have  reached,  in  our  sketches  of  the  Judges,  tlie 
fiftieth  anniversaiy  of  the  institution  of  the  Court.     Here  for  the 
present  we  pause.    Except  in  a  very  few  instances,  but  for  the 
statement  that  in  such  and  such  a  year  the  individual  under  con- 
sideration took  his  seat  on  the  bench,  the  cursory  reader  of  the  pre- 
ceUng  pages  would  have  found  it  difficult  to  discover  that  the 
penons  passing  in  review  before  him  had  been  the  chief  judges  of 
this  land.    A  motley  host  they  were, — soldiers — churchmen — diplo- 
matists— politicians— everything  but  lawyers.    The  scene,  however, 
or  rather  the  character  of  the  dramatia  personasy  will  change  as  we 
proceed,  and  as  we  come  nearer  settled  and  peaceful  times. 
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No.  II. 

I.  Collation  not  a  right  of  the  heir. 

In  a  former  article  on  this  subject,^  it  was  shown  that  an  heir^s 
n^bt  to  a  share  of  legiHmy  or  of  intestate  succession  (that  is,  of  dead's 
part),  in  no  case  arises  from  his  character  as  heir,  but  solely  from 
his  possessing  the  additional  character  of  child  or  next  of  kin.  Col- 
lation, therefore,  is  not  a  right  or  privilege  belonging  to  an  heir,  but 
an  obligation  or  condition  which  may  be  pleaded  against  him  in 
exercising  his  rights  as  a  child  or  next  of  kin.  As  an  heir,  however, 
when  claiming  moveables,  is  invariably  called  upon  to  collate,  the 
claim  and  the  counter-claim  have  come  to  be  looked  upon  as  one 

*  See  December  No.  of  /. ./ 
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transaction,  which,  from  its  most  striking  feature,  has  been  desig- 
nated collation;  and  seeing  that  the  heir  has  alone  power  to  give 
rise  to  this  transaction,  he  is  said  to  have  right  to  collate*    The 
name  of  the  ooonter-claim  has  thus  come  to  be  applied  to  the  claim. 
This  form  of  expression,  so  vague  and  inaccurate,  is  all  the  more 
objectionable,  that  it  harmonizes  with  and  seems  to  sanction  the 
theory,  that  the  right  to  demand  moveables  is  a  privilege  of  the  heir 
qua  heir — a  theory  to  which  the  expression  probably  gave  rise.    It 
is  necessary  to  take  notice  of  this,  as  the  theory  in  question  leads  to 
practical  results  quite  inconsistent  with  the  principle  now  recognised; 
and  the  inaccurate  expression  not  only  occurs  in  the  Moveable  Soc- 
cession  Act,  1855,  but  is  used  there  in  a  way  which  seems  to  give 
the  erroneous  theory  considerable  countenance.    (In  what  follows, 
the  term  collation  will  be  used  in  its  strict  sense.) 

II.   Who  are  entitled  to  caU  upon  an  heir  to  coUaU. 

When  an  heir  claims  legitim  as  a  child,  or  moveable  succession 
as  a  next  of  kin,  or  the  representative  of  a  next  of  kin,  under  the 
Moveable  Succession  Act,  1&55,  no  one  can  call  apon  him  to 
collate  the  heritage  who  has  not  right  to  a  share  of  such  legitim  or 
moveable  succession. 

1.   When  an  heir  claims  legitim, 

1.  If  the  heir  is  an  only  child,  he  can  never  be  called  on  to  collate 
in  claiming  legitimy  because  he  has  right  to  the  whole  of  it. 

2.  If  the  heir,  not  being  an  only  child,  is  at  the  date  of  his  father*s 
death  the  sole  surviving  child,  he  is  entitled  to  the  entire  legi^ 
and  therefore  cannot  be  called  on  to  collate  even  though  the  prede- 
ceasing children  have  left  issue.  The  same  result  follows  where 
there  are  surviving  children,  if  they  have  discharged  their  right  to 
legitim  during  their  father^s  life.  In  that  case,  they  are  held  to  be 
non-existent  quoad  legitim.  / 

3.  If  at  the  date  of  the  father's  death  there  are  children  entitled 
to  legitim^  any  discharge  of  such  right  afterwards  does  not  operate 
in  favour  of  the  heir ;  but  the  father*s  executor  or  general  disponee, 
who  has  the  right  to  such  renounced  share,  may  call  upon  the  heit 
to  collate  as  the  child  might  have  done. 

2.   When  an  heir  claims  decuTs  part. 
1.  If  the  heir  is  an  only  child,  besides  the  legitifn^  he  is  entitled 
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to  the  whole  dead's  part ;  and  therefore  cannot  be  called  on  to  collate 
bj  his  fiither's  widow. 

2.  If  the  heir  is  an  only  surviving  child,  he  may  be  called  on  to 
collate  by  the  issae  of  the  predeceasing  children  of  his  father,  as 
they  have  right  to  a  share  of  dead's  part  under  the  Moveable  Suc- 
cession Act,  1855. 

3.  Generally,  an  heir  claiming  as  a  next  of  kin  may  be  called  on 
to  collate  by  any  of  the  parties  entitled,  under  the  Moveable  Sno- 
oesaon  Act,  1855,  to  share  in  the  deceased's  intestate  succession. 

In  the  case  of  a  brother^s  succession,  an  heir  may  thus  be  called 
on  to  collate  by  his  father,  or,  if  his  father  has  predeceased,  by  his 
mother. 

ni.   What  heirs  miut  collate  on  claiming  moveables, 

1.  No  person  can  be  called  on  to  collate  who  is  not  an  heir-at- 
law  of  the  person  whose  moveable  succession  he  is  claiming. 

A  younger  son,  therefore,  cannot  be  called  upon  to  collate,  though 
he  may  have  derived  heritage  from  his  father. 

2.  If  a  next  of  kin  is  heir-at-law,  he  may  be  called  upon  to  collate, 
though  the  heritage  may  have  come  to  him,  not  as  heir-at-law,  but 
by  conveyance  or  destination,  provided  that  the  heritage  would  have 
devolved  upon  him  as  heir-at-law,  had  there  been  no  deed  regulating 
the  succession. 

If  an  eldest  son  succeeds  as  heir  of  entail  to  his  father,  he  must 
collate  his  interest  in  the  entailed  estate,  if  he  claims  a  share  of  his 
father's  moveable  succession ;  but  a  second  son  succeeding  as  heir 
of  entail  to  his  father  is  not  required  to  do  so,  as  he  is  not  the  heir 
alioqtdn  successurus* 

3.  An  heir-at-law  is  not  bound  to  collate  heritage  if  the  person 
whose  moveable  estate  he  is  claiming  was  not  infeft,  but  possessed 
on  apparency;  because,  in  such  case,  the  heir  takes  up  the  heritage 
from  the  person  last  infeft. 

4.  Heirs  portioners  are  heirs-at-law ;  but  as  they  succeed  equally 
to  heritage  and  moveables,  there  is  no  room  for  collation  between 
themselves.  If,  however,  an  heir  portioner  claims  moveables  along 
with  other  next  of  kin  who  are  not  heirs  portioners,  she  must  collate 
her  share  of  heritage. 

5.  An  heir  of  conquest  is  an  heir-at>-law,  and  may  be  called  on  to 
collate.  There  may  thus  be  two  persons  collating  in  one  succession 
— the  heir  of  conquest  and  the  heir  of  line — each  bound  to  collate 
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that  heritage  which  falls  or  might  have  fallen  to  him  as  heir-at4aw. 
An  heir  of  conquest  cannot  be  called  on  to  collate  heritage  which, 
had  there  been  no  destination,  would  have  fiJlen  to  the  heir  of  line, 
and  the  heir  of  line  cannot  be  called  on  to  collate  conquest  that  may 
have  been  conveyed  to  him  by  the  deceased. 

IV.   What  heritage  must  be  collated. 

The  rule  may  be  stated  generally,  that  an  heir-at*law  is  bound  to 
collate  all  the  heritage  derived  by  him  by  succession  fix)m  the  per- 
son whose  moveable  succession  he  is  claiming,  and  in  which  that 
person  was  vested. 

Heritage  not  vested  in  deceased. — Heritage  which  was  possessed 
by  the  deceased  on  apparency  merely,  need  not  be  collated,  because 
the  heir  may  take  that  up  as  heir  of  the  proprietor  last  infeft. 

PrtBceptio  hasredUatis  is  a  succession. — Heritage  which  the  heir  has 
received  from  his  father  during  his  life  is  held  as  succession,  under 
the  doctrine  ofpraMsq}tio  hcsredxtoHs.  The  nature  of  this  doctrine 
is  thus  laid  down  in  the  joint  opinion  of  Lords  President  (Hope), 
Balgray,  Gillies,  Mackenzie,  Corehouse,  and  Fullerton,  in  Anstni&tr 
v.  Anstruiher^  20  January  1836, 14  S.  272  :  <^  The  doctrine  of  pnv- 
eeptio  runs  through  the  whole  law  of  succession ;  for  if  the  real  estate^ 
or  any  part  of  it,  is  propelled  by  the  ancestor  during  his  lifetime  to 
his  heir  alioqxdn  successurus,  without  a  valuable  consideration,  the 
subject  so  taken  shall  be  accounted  inheritance,  and  to  a  certain 
extent  shall  infer  representation  and  liability  for  debt.  It  constitutes 
a  succession,  and  not  a  gift,  and  is  no  contravention  of  a  prohibition 
to  alienate  under  which  the  ancestor  may  have  been  laid.  In  ac- 
cordance, therefore,  with  this  rule,  of  universal  applicatbn,  and  with- 
out any  reference  to  equity  in  the  particular  case  of  collation,  the 
heir  must  communicate  what  he  has  taken  prcecepiiom.** 

Entailed  estate.  -r-An  entailed  estate  must  be  collated, — ^that  is,  all 
the  advantages  which  the  heir  derives  firom  it  must  be  communi- 
cated by  the  heir  to  the  other  next  of  kin.  This  was  finally  decided 
in  the  case  Anstruther  v.  Anstruthery  20  January  1836,  affirmed  in 
House  of  Lords  16  August  1836,  2  S.  and  M'L.  369. 

Foreign  heritage. — Heritage  situated  in  a  foreign  country  must 
be  collated.  The  doctrine  of  collation  being  part  of  the  law  of 
moveable  succession,  the  heir  cannot  refuse  to  comply  with  the  con- 
dition of  collation,  on  the  ground  of  the  heritage  not  being  in  this 
country. 
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V.  Mode  of  collation, 

L  When  there  is  legitim  and  no  dead! a  part, — ^In  cases  where  a 
lather  has  left  a  testament,  there  can  be  no  difficulty,  as  there  is 
then  no  room  for  collation  except  in  regard  to  legitim.  The  heir 
maj  as  a  child  repudiate  the  testament,  and  demand  a  share  of 
l^tiro.  If  he  is  the  only  child  entitled  to  claim  legitim,  he  cannot 
be  called  on  to  collate  by  any  one.  If  other  children  are  entitled 
to  legitim,  he  may  be  called  on  to  do  so,  either  by  them,  or,  if  they 
approbate  the  testament,  by  their  father^s  executor  in  their  right. 
The  collation  brings  into  one  mass  the  legitim,  and  the  heritage  or 
its  value ;  and  the  heir  is  entitled  to  draw  such  share  as  he  would 
have  done  had  the  other  children  claimed. 

2.  mure  there  is  deacCs  part  and  no  legitim. — In  cases  where 
there  is  no  legitim  in  existence,  but  dead^s  part  only,  the  heritage 
is  in  collation  massed  with  the  moveables,  and  the  whole  divided 
according  to  the  law  of  intestate  succession. 

3.  When  there  is  both  legitim  and  dea^s  part, — (1.)  If  the  heir 
and  the  vohole  other  children  are  entitled  to  claim  both  legitim  and 
intestate  succession,  the  collated  heritage  (if  any)  will,  as  in  the 
former  case,  be  added  to  the  moveables  After  jus  relictcs  has  been  de- 
ducted, and  the  whole  will  be  divided  again  into  legitim  and  dead's 
part  The  legitim  will  then  be  divided  among  all  the  children  in 
the  usual  way,  giving  effect,  of  course,  to  the  rules  of  collatio  inter 
liberos  in  ascertaining  the  share  of  each  child.  The  increased  dead's 
part  will  be  divided  equally  among  the  children. 

(2.)  If  the  heir  alone  is  entitled  to  legitim,  other  children  having 
renounced  it  during  their  father^s  life,  he  cannot  be  called  on  to 
collate  in  claiming  it ;  but  if  he  claims  a  share  of  dead's  part,  he  may 
be  called  on  to  collate.  The  question  then  is,  How  is  this  collation  to 
be  effected  ?  Is  he  bound  to  collate  the  entire  heritage  with  the 
dead's  part  alone ;  or  is  he  entitled  to  collate  the  heritage  with  the 
legitim  and  dead's  part  together,  before  drawing  the  legitim,  thus  se- 
curing half  the  heritage  as  legitim,  and  only  sharing  half  with  the  next 
of  kin  ?  This  is  a  point  of  some  difficulty,  on  which  there  does  not 
seem  to  be  any  authority.  The  next  of  kin  might  plead,  that  the 
heir,  as  a  child,  is  entitled  to  take  the  legitim  without  collating ;  that 
it  vested  in  him  absolutely  at  the  date  of  his  father^s  death,  in  addition 
to  the  heritage ;  that  no  question  of  collation  can  therefore  be  raised 
ijuoad  legitim  ;  that  the  dead's  part  falls  to  be  divided  among  the  next 
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of  kin  as  such ;  that  the  heir,  if  he  claims  as  next  of  kin,  miut  do  so 
on  the  condition  of  collating  the  heritage,  in  the  same  waj  as  if  tlus 
had  been  an  uncle's  sacoession ;  that  in  this  qaestion,  legitim  cannot 
possiblj  come  into  view ;  that  the  only  question  to  be  considered 
is,  What  heritage  has  the  heir  derived  firom  his  father  T 

On  the  other  hand,  the  heir  might  plead,  that  though  heir,  he 
is  entitled  bj  law  to  renounce  that  character,  and  betake  himself 
entirely  to  his  rights  as  a  child,  and  a  next  of  kin  ;  that  the  only 
condition  imposed  upon  him  is  to  collate,  or  to  convey  the  entire 
heritage  to  the  executor ;  that  there  is  no  principle  that  can  compel 
an  heir  to  take  up  the  character  of  heir  to  his  own  injury ;  and 
that,  accordingly,  he  is  entitled  to  waive  his  right,  and  allow  the 
whole  estate  to  be  dealt  with  as  if  it  had  been  wholly  moveable.  The 
argument  of  the  next  of  kin  seems  to  be  sound  upon  the  principles 
of  collation ;  but  there  is  great  reason  for  holding  that  an  heir  may, 
if  he  chooses,  surrender  the  heritage  entirely,  so  as  to  obtain  the 
result  he  seeks,  though  this  surrender  may  not  be  strictly  a  col- 
lation. 

(3.)  If  the  heir  is  entitled  to  legitim  along  with  another  child, 
while  other  children  have  renounced  legitim  during  their  fathei's 
life,  the  heir  may  be  called  on  to  collate  by  the  one  child  in  claiming 
legitim,  and  also  by  the  whole  other  children  in  claiming  dead's 
part." 

(a.)  If  the  heir  claims  both. — When  he  claims  legitim,  the  child 
entitled  to  legitim  may  plead,  that  the  legitim  is  his  legitma 
portioy  and  that  the  heir  cannot  share  it  without  collating  the  entire 
heritage.  The  heir,  on  the  other  hand,  might  answer,  that  he  is 
entitled  both  to  a  share  of  legitim  as  a  child,  and  to  a  share  of  dead's 
part  as  a  next  of  kin ;  and  that  the  heritage,  being  renounced  by  him, 
must  go  to  increase  the  legitim  and  dead's  part  jointly ;  that  if  he 
were  bound  to  collate  the  entire  heritage  with  the  legitim,  he  might 
also  be  called  on  to  collate  the  whole  of  it  with  the  dead's  part. 
The  heir^s  answer  seems  to  be  a  conclusive  one  against  such  a  de- 
mand, either  on  the  part  of  the  child  entitled  to  legitim,  or  of  the 
next  of  kin,  when  he  has  renounced  the  entire  heritage,  and  con- 
veyed it  to  the  executor.  Having  done  so,  the  other  children  cannot 
treat  him  as  an  heir  thereafter.  But  if  the  case  Fishef's  Trs^  v. 
Fisher^  5  Dec.  1850,  is  to  be  relied  on,  an  heir  may  be  in  a  very 

^  The  case  is  the  same  where  there  are  several  children  entitled  to  legitha, 
provided  there  are  others  entitled  to  dead^s  part  only. 
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different  position :  so  far  from  renouncing  the  heritage,  he  may  have 
mereljr  offered  to  collate  the  value  of  the  heritage*  In  sach  a  case,  it 
appears  to  he  clear  that  the  child  entitled  to  legitim  may  call  on  him 
to  collate  die  entire  value  of  the  heritage  with  him  alone,  because 
it  is  collateable  heritage  in  the  hands  of  the  heir-at-law.  Any  colla- 
tion of  value  with  the  next  of  kin  is  an  independent  transaction,  which 
cannot  affect  legitim.  The  next  of  kin,  in  like  manner,  might  insist 
on  a  collation  of  the  foil  value  with  them  also.  The  best  course 
for  the  heir  in  this  case,  therefore,  is  to  renounce  the  entire  heritage 
ob  initioy  and  allow  it  to  increase  both  legitim  and  dead's  part. 

(b)  If  he  elaime  legitim  only* — ^It  may  be  for  the  interest  of  the 
beir  to  claim  a  share  of  legitim  with  one  child,  and  not  to  claim 
dead's  part,  in  consequence  of  the  number  of  children  entitled  to 
it  with  whom  he  would  have  to  collate.  The  question  then  is,  What 
must  he  orflate  ?     Tlie  child  entitled  to  legitim  might,  as  in  the 
funner  case,  call  upon  him  to  collate  the  entire  heritage ;  and  the 
beii^s  answer  might  be,  as  before,  that  he  is  willing  to  allow  the 
l^tim  to  be  of  new  estimated,  adding  the  heritage  to  the  legitim 
and  dead's  part,  but  that  he  cannot  be  called  on  to  collate  the 
entire  heritage  with  the  legitim  only.    To  this  the  child  might  re- 
ply^thal  before  the  heir  can  claim  legitim,  he  must  collate  by  con- 
veying the  whole  heritage  to  the  executor.    To  tliis  the  heir  might 
answer,  that  according  to  Fisher's  Trs,  v.  Fisher^  he  is  not  required 
to  do  more  than  allow  the  full  value  of  the  heritage  to  be  added  to 
the  moveables,  and  allow  his  share  to  be  estinoated  on  that  footing, 
that  on  that  calculation  his  claim  for  legitim  is  so  much.    To  this 
it  might  be  answered,  that  the  heir  roust  collate  the  entire  heritage 
with  some  one ;  that  so  long  as  any  part  of  the  heritage  remains  in 
his  hands,  any  one  entitled  to  plead  collation  is  entitled  to  say, 
'^  Collate  that  with  me, — it  is  heritage, — and  it  came  to  you  by  suc- 
cession fix>m  your  father."     This  last  principle  seems  to  be  a  sound 
one.    If  the  heir  conveys  the  entire  heritage  to  the  executor,  he  can 
hold  up  clean  hands,  and  claim  either  legitim  or  intestate  succession, 
or  both ;  but  nothing  less  will  do.   It  may  therefore  be  for  the  heir^s 
interest  to  collate  the  entire  heritage  with  the  child  claiming  legitim  ; 
but  he  cannot  be  forced  to  do  so :  he  may,  if  he  chooses,  renounce  the 
whole  heritage  in  favour  of  the  executor.    On  the  other  hand,  the 
other  child  may  suffer  by  compelling  him  to  do  so.    This  case  is 
evidently  one  for  compromise. 

VOL.  TV.— VO.  XLI.  MAT  1860.  I  I 
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(c)  If  he  claims  dmds  part  anlt/, — The  same  principles  apply  in 
this  as  in  the  former  case,  and  a  similar  mode  of  settlement  seems 
desirable. 

Having  now  seen  the  practical  difficulties  which  emerge  in  the 
application  of  the  roles  of  collation  in  certain  cases,  and  having 
found  principles  which  seem  to  afford  a  solution  of  them,  it  may  be 
desirable,  in  conclusion,  to  state  these  clearly.    They  are, — 

1.  That  an  heir  may  ah  initio  renounce  the  entire  heritage  in 
favour  of  the  executor,  so  as  to  throw  it  into  legitim  and  dead's 
part  jointly. 

2.  That  in  eveiy  act  of  collation,  an  heir  must  collate  the  whole 
heritage. 

If  these  two  principles  are  granted,  the  chief  difficulties  disappear. 
On  the  one  hand,  the  heir-at-law  will  not  have  that  character 
thrust  upon  him  to  his  prejudice,  when  he  is  willing  to  renounce  it, 
and  all  its  privileges ;  and,  on  the  other,  children  entitled  to  legitim, 
and  next  of  kin  entitled  to  dead's  part,  will  be  entitled  to  plead  to 
their  fullest  extent  the  strict  principles  of  collation  against  a  com* 
peting  heir-at-law. 

The  practical  result  of  these  principles  is,  that  an  heir-at-law  being 
a  child  or  next  of  kin,  has  the  choice  of  two  modes  of  obtaining  a 
share  of  the  moveable  succession. 

1.  He  may  at  once  renounce  his  right  as  heir-at-law,  and  insst 
upon  the  abandoned  heritage  being  divided  into  legitim  and  dead's 
part,  as  if  it  had  been  moveable  property.  He  will  thus  prevent 
all  questions  of  collation  from  emerging.    Or, 

2.  He  may  retain  his  character  as  heir-at-law,  and  oflkr  to  collate 
the  entire  heritage,  or  its  value, 

(1.)  With  the  other  children  entitled  to  legitim,  if  he  claims 
it;  and, 

(2.)  With  the  other  next  of  kin,  if  he  claims  dead's  part ;  so 
that  if  he  claims  both,  he  will  have  to  collate  the  value  of  the  entiie 
heritage  twice  over. 

These  propositions  may  appear  novel,  bnt  they  seem  to  follow 
inevitably  from  the  two  principles  above  set  forth.  The  only  question 
is,  whether  these  are  well  founded. 

1.  That  an  heir  may  ab  initio  renounce  the  entire  heritage  in 
favour  of  the  executor,  so  as  to  throw  it  into  le^tim  and  dead's 
part  jointly. 

This  proposition,  though  not  expressly  stated  by  our  law  writers, 
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seems  to  lie  at  the  very  foundation  of  the  doctrine  of  collation, 
irhich^  Eiskine  (III.  9,  3)  says,  ^'  was  admitted  into  our  law,  that 
the  heir  might  in  no  event  be  in  a  worse  condition  than  the  other 
next  of  kin."    That  the  heir  has  right  to  abandon  the  heritage  in 
faToorof  himself  and  the  other  heirs  in  mobilibas^  will  probably  be 
admitted.    Bat  it  may  be  objected,  that  legitim  being  a  fixed  share 
of  the  moveable  property,  and  being  once  ascertained^  cannot  have 
heritage  thrown  into  it  in  this  way  by  an  act  of  the  heir.    Now,  in 
answer  to  this  objection,  it  may  be  observed  that  the  law  of  legitim 
was  derived  from  the  civil  law,  which  did  not  recognise  a  distinction 
between  heritable  and  moveable  property.    In  this  country  the  dis- 
tinction is  made  by  the  feudal  law  cutting  out  heritable  property 
from  the  operation  of  the  civil  law.    The  law  of  legitim,  therefore, 
18  not  restricted  by  its  own  nature  to  moveable  property ;  but  by  the 
interference  of  the  feudal  law.    It  is  further  to  be  observed,  that  the 
demand  for  collation  which  children  and  next  of  kin  are  entitled  to 
make  against  an  heir,  is  very  much  of  the  nature  of  the  plea  of  ap- 
probate and  reprobate.    They  are  entitled  to  say  to  the  heir,  ^'  You 
cannot  be  allowed  to  demand  your  rights  under  the  civil  law  of  suc- 
cesrion,  while  yon  exclude  its  operation  in  regard  to  the  heritage,  by 
using  your  feudal  right."  The  heir  is  entitled  to  say,  '^  I  approbate ;" 
and  the  distinction  between  heritable  and  moveable  is  no  longer 
known. 

2.  That  in  every  act  of  collation  the  heir-at-law  must  collate  the 
whole  heritage,  or  its  value. 

This  is  the  strict  principle  of  collation,  and  there  appears  to  be 
neither  priiiciple  nor  authority  for  its  limitation  in  any  case. 

M.  R. 


EQUITY  I?.   COMMON   LAW. 
(From  ike  Solicitors'  Journal,) 

That  "  they  order  these  matters  better  in  " — Equity,  can  hardly 
fiiil  to  occur  to  any  unprejudiced  person  who  compares  the  working 
of  our  two  systems  of  procedure,  especially  in  their  application  to 
the  questions  and  exigencies  of  the  present  day.  In  spite  of  Com- 
mon Law  Procedure  Acts,  equitable  defences,  powers  of  granting 
injunctions,  discovery,  and  the  like,  so  liberally  bestowed  upon  com- 
mon law  courts  by  recent  legislation,  they  intrench  themselves  within 


252  EQUITY  r.  OOMMOK  ULW. 

their  traditions^  and  seem  astute  to  avoid  anything  like  an  equitable 
— ^maj  we  not  say  a  common  sense  ? — interpretation  of  tfadr  statu- 
tory powers.    The  Bill  of  the  Lord  Chancellor,  if  passed  into  law, 
will  go  far  towards  an  entire  destmction  of  all  eqoitable  jurisdic- 
tion, and  may,  therefore,  well  excite  apprehension  even  amongst 
those  law  reformers  who  have  most  earnestly  advocated  {nsion.    No 
donbt,  the  Conrts  of  Equity  have  not  been  eager  to  improve  some 
of  their  recent  opportunities  for  enlarging  their  jurisdiction.    There 
has  been  no  anxiety  fer  the  strife  and  excitement  of  trial  by  juj. 
The  stirring  conflicts  of  cross-examination  have  few  charms  for  men 
who  have  sat  at  the  feet  of  Lord  Eldon.     But  whatever  shyness 
may  have  been  shown  in  these  particulars,  Courts  of  Equity  have 
not  failed  to  adapt  themselves  to  the  requirements  of  the  age,  and  in 
many  instances  have  exercised  a  sound  common  sense  in  their  de- 
cisions, which  contrast  favourably  with  the  more  technical  views 
still  adhered  to  on  the  other  side  of  Westminster  Hall.     A  recent 
case,  arising  under  the  Patent  Law  Amendment  Act,  will,  we  think, 
aiFord  some  illustration  of  our  meaning. 

An  action  was  brought  by  the  Patent  Type  Founding  Company 
against  Mr  Walter,  the  chief  proprietor  of  the  Times^  and  Mr  Lloyd, 
of  Llotfd^s  Weekly  Newspaperj  for  alleged  infringements  of  a  patent 
for  type  which  was  based  upon  a  peculiar  chemical  oomposition. 
From  the  very  nature  of  the  patent,  the  question  of  infringement 
could  not  be  determined  without  a  chemical  analysis  of  the  type 
used  by  the  defendants,  innocently  no  doubt,  but  still  supplied  by 
manufacturers  against  whom  proceedings  for  an  alleged  infringe- 
ment were  pending.     The  plaintiffs  had,  some  months  before  com- 
mencing the  action,  succeeded  in  obtaining  from  the  Times  office  a 
specimen  of  type,  which  was  sent  to  the  late  Mr  Henry,  the  ana- 
lytical chemist,  to  be  analysed.     That  gentlemen  stated  to  the 
managing  director  of  the  plaintiffs'  company,  as  the  result  of  his 
analysis,  that  the  type  was  made  according  to  their  specification*, 
but  before  making  any  formal  written  report  he  died.     After  com- 
mencing the  action,  the  plaintiffs  applied  in  Chambers^  under  the 
Patent  Law  Amendment  Act  (15  &  16  Vict.,  c.  83,  s.  42),  for 
liberty  to  inspect  the  type  used  at  the  Jlmea  office,  and,  if  necessary, 
to  take  specimens,  in  order  to  obtain  by  analysis  specific  proof  of  in- 
fringement.    An  order  was  granted,  but  for  inspection  only,  which 
was  of  course  useless  to  the  plaintiffs,  as  by  a  mere  external  view  of 
the  type,  they  could  never  ascertain  its  component  parts — the  whole 
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qnestioii  in  dispute.    The  matter  was  brought  before  the  Court  of 
Exchequer  (see  T/ie   Patent  Type  Founding  Company  v.  Lloydy 
6  Jar.  N.  S.  103),  and  solemnly  argued.    The  ghost  of  Surrebutter, 
if  it  ever  revisits  that  temple  of  Themis,  must  have  chuckled  at  the 
turn  taken  by  the  discussion,  and  thought  that  some  of  the  right 
old  stuff  had  still  survived  to  these  degenerate  days.     What  is  ^^  in- 
spection?" was  the  key-note.    Johnson  and  Webster  were  cited  to 
show  that  ^^  inspection  "  was  not  a  mere  visual  scanning,  but  a  ^^  pry- 
ing examination,"  and  again,  a  close  survey  ^^  for  the  purpose  of 
ascertaining  the  quality  and  condition."     But  the  Court  declined  to 
take  judicial  notice  of  Johnson  or  Webster.    Inspection,  no  doubt, 
could  be  granted  under  the  Patent  Law  Act,  but  it  must  be  inspec- 
tion pur  et  simple^  and  nothing  more.     Analysis  implied  destruction, 
and  at  that  the  judges  stood  aghast ;  they  conjured  up  the  picture 
of  a  world  deprived  of  its  Times  by  a  holocaust  of  type  made  by 
ruthless  plaintifis  armed  with  the  powers  of  the  Uw  to  examine  and 
destroy.    ^^  I  can  find  no  authority,"  said  the  Chief  Baron,  ^^  for 
saying  that  the  Court  of  Chancery  would  make  such  an  order  as 
is  here  asked,  which  is  not  merely  for  an  inspection  of  the  suspected 
article,  but  for  an  analysis  of  a  portion  of  it,  and  which  consequently 
involves  the  destruction  of  so  much  as  is  submitted  to  analjrsis." 
So  the  rule  was  discharged ;  and  the  plaintiff  must  have  submitted 
to  an  infringement  of  their  patent  rights  from  having  the  means  of 
proving  suran  infringement  virtually  denied  to  Lm,  had  not 
those  much  maligned  Courts  of  Equity  been  still  in  existence  and 
open  to  do  justice. 

A  bill  was  accordingly  filed  to  restrain  the  Times  from  infringing 
the  plaintiffs*  patent;  and  on  the  last  seal  day  of  the  sittings 
(March  26),  an  application  was  made  to  Y.  C.  Wood  for  liberty  to 
inspect  and  remove  for  the  purposes  of  analysis  a  portion  of  the  type 
used  in  printing  the  Times.  The  application  was  opposed,  not  upon 
the  etymological  grounds  which  prevailed  in  the  Exchequer,  or  upon 
want  of  jurisdiction  in  the  Court  to  make  the  order,  but  upon  delay, 
and  also  by  the  argument  that  the  motion  must  fail,  being  for  an 
inspection  which  was  merely  in  aid  of  proceedings  at  law.  The 
order,  however,  was  made  without  the  reply  being  heard.  His 
Honour  did  not  seem  to  have  been  impressed  with  iJbe  ruinous  re- 
sults of  the  analysis  sought  by  the  plaintifi  which  had  so  appalled 
the  learned  Barons  of  the  Exchequer.  He  took,  if  we  may  say  so 
without  presumption,  a  plain  common  sense  view  of  the  matter. 
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There  was  not  much  authority  npon  the  point,  to  be  sore ;  but  even 
if  there  were  less,  in  the  case  of  a  patent  requiring  chemical  analysis, 
the  Court  in  granting  inspection  would  proceed  to  make  that  in- 
spection effectual  by  ordering  defendant  to  deliver  up  to  the  plaintiff 
some  small  portion  of  the  article  alleged  to  be  pirated — care  being, 
of  course,  taken,  that  the  interests  of  the  defendant  were  not  there- 
by damaged.  The  quantity  actually  to  be  delivered  for  the  purpose 
of  analysis  was,  in  the  present  case,  some  sixpennyworth,  for  which 
the  plaintiffs  would  undertake  to  give  a  fiur  compensation. 

After  reading  this  case,  and  contrastiDg  with  the  timid  and  nar- 
row interpretation  put  upon  the  Patent  Law  Act  by  the  Court  of 
Exchequer,  the  simple,  straightforward  way  in  which  the  Vice- 
chancellor — ^without  laying  any  particular  stress  upon  precedents 
— ^arrived  at  the  justice  of  the  case,  we  may  well  pause  before  we 
assent  to  the  revolutionary  scheme  proposed  by  the  Chancellor  for 
entirely  destroying  our  expansive  system  of  equitable  jurisprudence, 
and  reducing  suitors  to  the  Procrustean  model  which  obtains  in  the 
courts  of  conmion  law.  The  Patent  Law  Amendment  Act,  as  ex* 
pounded  by  Lord  Campbell  in  Holland  v.  Fox^  3  Ellis  &  B.  977, 
was  intended  ^^  to  vest  in  the  courts  of  common  law,  in  which  actions 
for  infringement  of  patents  may  be  brought,  the  power  to  order  an 
injunction,  inspection,  and  account,  heretofore  exercised  by  courts 
of  equity ;  so  that  suitors  may  be  saved  the  vexation,  delay,  and  ex- 
pense to  which  they  had  been  exposed  in  being  obliged  to  go  to  a 
Court  of  Equity  for  an  injunction,  then  being  sent  to  law  to  esta- 
blish their  legal  right  by  an  action,  and  then  being  compelled  to  go 
back  to  equity  for  full  redress.  The  court  in  which  the  action  is 
commenced  may  now,  by  its  own  authority,  do  complete  and  final 
justice  between  the  parties  by  this  combination  of  judicial  power.'' 
An  instance  of  how  fiur  these  intentions  have  been  carried  out  in 
practice,  is  afforded  by  the  case  of  the  Type  Founding  Company. 
The  result  speaks  for  itself.  Until  the  judges  have  been  educated 
into  equitable  views,  and  induced  to  rely  less  upon  their  narrow 
traditions  through  which  the  statute  law  is  made  of  none  effect; 
until  a  carefiil  revision  has  been  made  of  our  whole  law,  we  think, 
with  the  Master  of  the  Bolls  and  the  Vice  Chancellors  who  have 
signed  the  ^'  Observations "  upon  the  Law  and  Equity  Bill,  that 
^^  no  attempt  should  be  made  to  alter  our  tribunals.'* 
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The  Loid  Adyocate  on  Law  Reform— The  Social  Science  Association — Titles  to 

Land  Bill — ^BosinesB  of  the  GonrtB. 

Would  it  be  a  compliment,  or  a  cruel  mockery,  to  inquire  of  that 
distingnished  pluralist,  who  combines  in  his  person  the  functions  of 
secretaiy  of  state  for  Scotland,  public  prosecutor,  and  metropolitan 
representative,  whether  he  had  enjoyed  the  leisure  of  his  Easter 
recess?    So  far  as  the  Lord  Advocate  is  concerned,  it  would  per- 
haps be  more  correct  to  speak  of  the  Parliamentaiy  session  in 
London  as  the  vacation — ^the  period  in  which  he  matures  his 
measures,  with  the  view  of  submitting  them  to  his  constituents  in 
Edinburgh,  on  whom  the  duty  of  ultimate  assent  or  rejection  would 
seem  to  devolve.     Assuredly  his  Lordship's  office  was  no  sinecure 
daring  the  week  which  he  spent  in  Edinburgh,  prior  to  the  reas- 
sembling of  Parliament  in  April.    First,  he  had  a  field-day  with 
the  Aberdonians  at  the  University  Commission ;  then  a  regular 
badgering  from  his  constituents  on  that  grand  stock  grievance  of 
the  annuity-tax.    Having  passed  successfully  through  this  purga- 
torial discipline,  we  next  find  him  in  the  character  of  a  popular 
favourite,  discoursing  eloquent  music  on  the  theme  of  Parliamentary 
Reform  ;  and,  we  are  not  sure  if  he  was  not  let  in  for  a  share  in  the 
inaugural  festivities  connected  with  Mr  Gladstone's  installation. 
In  the  midst  of  these  and  a  multiplicity  of  other  public  duties,  it 
speaks  well  for  the  courtesy  and  good  nature  of  the  Lord  Advocate, 
that  he  found  time  to  deliver  a  lecture  to  the  representatives  of  the 
mercantile  classes  in  Edinburgh,  on  the  subject  of  law  reform.   But, 
doubtless,  he  must  have  felt  that  after  receiving  so  many  lectures 
firom  their  school  on  the  same  subject,  he  was  under  an  obligation 
to  give  them  one  in  return.    Li  England  there  have  been  lectures 
fifom  learned  personages  on  this  fertile  topic ;  but  these  were  usually 
delivered  to  learned  bodies,  bearing  such  forbidding  titles  as  ^^  Li- 
corporated  Law  Society,"  or  ^^Association  for  the  Promotion  of 
Law  Reform."    We  think  the  Lord  Advocate  has  chosen  a  wiser 
course.      The  demand  for  law  reform  proceeds  fix)m  the  people 
rather  than  the  lawyers ;  and,  as  the  people  are  for  the  most  part 
profoundly  ignorant  on  the  subject,  it  is  well  that  they  should  be 
enlightened.    We  know  no  one  who  is  better  qualified  to  play 
the  part  of  popular  instructor,  on  such  a  subject,  than  Mr  Moncreiff. 
It  was  scarcely  to  be  expected  that  the  lecturer  could  deal  sati»- 
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factorily  with  the  multiplicity  of  topics  to  which  allusion  was  made 
in  his  address  to  the  Trade  Protection  Society.    Without  detracting 
from  its  merits,  as  a  whole,  we  would  say  that  it  is  chiefly  to  the 
observations  on  questions  connected  with  the  transference  of  land, 
that  the  public  will  look  with  interest.     Our  readers  will  remember 
that  two  months  ago  we  announced  that  Government  would,  in  all 
probability,  attempt  some  further  reforms  in  this  direction,  and  k  is 
satisfactory  to  learn  that  the  Lord  Advocate  has  resolved  to  tread 
in  the  path  already  marked  out  by  Rutherfurd  and  Inglis.    The 
eulogium  which  Mr  Moncreiff  passed  on  these  veteran  pioneers  was 
gracefiil  as  it  was  weU-merited ;  and  he  may  rest  assured,  that  if  he 
succeeds  in  completing  the  work  so  fairly  begun,  his  name  will  be 
handed  down  with  theirs  as  a  bene&ctor  to  his  country.     But  it  is 
just  as  wdl  to  remember  that  every  expedient  which  ingennity 
could  suggest,  has  already  been  put  in  piactice  with  the  view  of 
mitigating  the  two  great  obstacles  to  the  free  transferences  of  land* 
Lord  Rutherfurd's  admirable  Act  makes  entails  abscdately  defeasibk 
by  any  heir  in  possession  born  af)»r  tiie  passing  of  the  Act;  and 
the  Lord  Justice-Clerk's  Act  has  reduced  the  feudal  investiture  to 
a  mere  shadow  of  its  ancient  proportioiis.    It  is  not  by  clipping  and 
paring  at  descriptions  of  subjects,  or  by  shortening  clauses  till  they 
are  neither  intelligible  nor  grammatically  accurate,  that  reform  can 
now  proceed.    Total  abolition,  and  not  amendment,  is  what  is  leaUj 
required.     Without  disturbing  the  rules  of  family  succession,  entails 
might  be  abolished  altogether,  seeing  that  they  no  longer  answer 
the  objects  originally  ccmtemplated.    Without  disturbing  the  theory 
of  the  feudal  system,  an  end  might  be  put  to  the  present  absurd  in- 
vestitures, at  the  same  time  establishing  the  superior's  dues  on  a 
safe  footing.     On  this  subject  some  useful  practical  suggestioos 
will  be  found  in  a  letter  from  an  old  correspondent,  which  we  print 
in  another  page.    At  present  we  diall  not  resume  the  subject ;  but, 
we  venture  to  hope,  as  the  Lord  Advocate  has  informed  us  that  he 
is  studjring  Bentham,  that  his  measures  may  be  marked  bj  that 
breadth  of  view  and  practical  tendency  which  distii^oialxed  the 
speculations  of  that  illustrious  thinks. 

While  on  this  subject,  we  would  call  attention  to  the  efforts  drat 
are  bdng  made  to  found  brandi  societies  in  Scotland^  in  conneedon 
with  the  Social  Science  Association.  The  proceedings  of  this  body 
ought  to  be  peculiarly  interesting  to  the  legal  professioii ;  aatd,  we 
trust,  when   the   annual   meeting  takes  place   in   61asgaw>  Aat 
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Sootciunen  will  show  themselves  not  insensible  to  the  meritorions 
eSoTta  of  the  promoters  of  this  great  national  organization. 

In  our  observations  last  month  on  the  Titles  to  Land  Bill  we 
omitted  to  take  notice  of  a  point  which  has  given  rise,  and,  as  we 
think,  veiy  justly,  to  great  dissatisfaction  amongst  the  country  prac- 
titionerB.    We  aUude  to  the  provisions  for  perpetuating  and  ex- 
tending the  monopoly  of  the  town-clerks  in  taking    infeftment. 
Clauses  4,  7,  and  8,  appear  at  first  sight  to  be  the  most  objec- 
tionable.  When  the  old  law,  which  required  infeftment  to  be  tidi:en 
by  delivery  of  sasdne,  was  in  forcey  the  town-clerks  had  the  exclusive 
right  of  expeding  instruments  of  sasine  of  burgage  property,  whether 
proceeding  on  absolute  dispositions  or  on  dispositions  in  security. 
Bat  when  the  Heritable  Securities  Acts  of  1845  and  1847  abo- 
lished the  instrument  of  sasine  as  applicable  to  securities,  it  was  at 
once  seen  that  the  preservation,  or  rather  the  re-establishment,  of 
the  town'Clerk*s  privilege  with  relation  to  notarial    instruments 
under  these  Acts,  would  nullify  the  main  object  of  the  Legislature ; 
and,  accordingly,  the  business  of  taking  infeftment  on  securities, 
by  whatever  form,  was  thrown  open  to  the  profession.    We  are  at 
a  loss  to  know  why  the  precedent  of  the  Heritable  Securities  Act 
has  not  been  followed  in  this  bill ;  and  still  more  surprised  to  find 
that  in  section  8  an  attempt  is  even  made  to  restore  the  monopoly 
of  the  town-derks,  in  completing  infeftments  npon  heritable  secu- 
rities.   Section  4,  which  provided  for  taking  infeftment  on  SLpart  of 
a  deed  by  recording  a  notarial  instrument ;  and  section  8,  which 
provides  for  the  completion  of  the  title  of  a  general  disponee,  are 
precisely  similar  to  clauses  2  and  12  of  Lord  Advocate  Inglis'  Act, 
with  this  important  difference,  that  in  the  latter  the  notarial  instru- 
ment may  be  expede  by  any  notary,  while  in  the  present  bill  the 
right  of  expeding  such  instruments  is  given  exclusively  to  the  town- 
clerks.     Then,  in  clause  7,  the  old  system  of  expeding  an  instru- 
ment of  cognition  on  the  part  of  heirs-at-law  is  continued,  for  no 
other  reason  that  we  can  discover,  than  to  give  the  town-clerks  the 
monopoly  of  preparing  such  instruments.    Under  the  provisions  of 
the  Titles  to  Land  Act,  1858,  and  the  Service  of  Heirs  Act,  an 
heir  to  lands  not  held  burgage  might  complete  his  title  by  recording 
the  decree  of  special  service,  obtained  on  application  to  the  Sheriff. 
There  is  no  reason  why  these  provisions  should  not  be  extended  to 
burgage  tenures.    An  heir  firequently  succeeds  to  lands  held  both 
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feu  and  burgage ;  and  it  is  most  unjust  that  he  should  be  put  to  tbe 
expense  of  two  services,  when  the  only  legitimate  object  of  this 
clause  could  be  attained  by  requiring  the  decree  of  service,  or  an  ex- 
tract thereof,  to  be  recorded  in  the  Burgh  Register  of  Sasioes  if 
necessary.     The  clause  is  also  objectionable,  as  requiring  a  proof  of 
propinquity  in  all  cases ;  whereas,  under  the  present  praetiee  in 
Glasgow,  and,  we  believe,  in  other  burghs,  a  general  service  before 
the  Sheriff  is  equivalent  to  a  service  by  ward  of  Court.    Clause  23 
is  the  most  objectionable  in  the  whole  bill,  providing  as  it  does  for 
the  payment  of  the  $ame  fees  to  town-clerks  for  recording  a  convey- 
ance which  they  have  hitherto  received  for  preparing  and  recording 
an  instrument  of  sasine.    Now,  even  assuming  that  these  gentlemen 
are  entitled  to  some  compensation  for  the  loss  of  privileges,,  surely 
some  abatement  ought  to  be  made  on  the  score  of  their  exemptioo 
from  personal  labour  and  responability  in  connection  with  this 
branch  of  their  duties.     If  the  town-clerks  are  for  the  fiiture  to  be 
paid  for  doing  nothing,  at  the  same  rate  which  tbey  now  receive  for 
doing  something,  it  is  easy  to  see  who  will  be  the  gainers  by  the 
change.    Further,  it  will  be  seen,  by  reference  to  our  observations 
on  the  4th  and  8th  sections,  that  these  gentlemen  are  to  have  a 
right  of  exacting  fees  which,  by  the  Heritable  Securities  Acts,  was 
expressly  taken  away ;  because,  throughout  this  bill,  infeftments  on 
heritable  securities  are  dealt  with  on  the  same  footing  as  infeft- 
roents  on  irredeemable  conveyances ;  and  one  might  suppose  thst 
the  framer  of  the  bill  had  never  heard  of  notarial  instruments  under 
these  statutes.     The  whole  structure  of  the  bill  is  rotten  to  its 
foundation.    Town-clerks  are  regular  legal  practitionersy  performing 
ordinary  professional  business.    The  burgh  is  no  doubt  the  principsl 
client  in  most  cases,  just  as  there  are  agents  whose  principal  client 
may  be  an  extensive  landed  proprietor,  and  whose  principal  busi- 
ness consists  in  renewing  investitures  to  the  vassals  of  this  magnate. 
To  many  of  this  class  of  agents  the  Act  of  1858  entailed  a  con- 
siderable loss;  but  it  was  never  contemplated  that  they  should 
receive  any  compensation.    They  were  willing  to  sacrifice  a  portion 
of  their  prdessional  emoluments  for  the  public  benefit,  believing 
also  that  the  simplification  of  titles  would  indirectly  benefit  th^n- 
selves  by  increasing  the  number  of  transmissions ;  and  unless  the 
town-clerks  are  willing  to  act  in  the  same  liberal  spirit,  it  were 
much  better  that  the  bill  should  be  delayed  until  public  opinion  is 
strong  enough  to  enforce  a  satisfactory  settlement 
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From  our  reports  in  another  page,  it  vnll  be  seen  that  the  Lord 
Chancellor  has  been  displaying  his  wonted  energy  in  reducing  the 
arrears  of  business  in  the  House  of  Lords.  Such  another  clearance 
lias  Dot  been  made  since  the  period  of  Lord  Brougham's  Chancellor- 
ship; and  if  the  present  energetic  spirit  is  continued,  the  roll  will 
be  entirely  cleared  off  before  the  expiry  of  the  present  session. 
The  House  of  Lords  has  never  been  stronger  in  point  of  ability 
than  it  is  at  present ;  and  if  it  adds  to  its  other  virtues  that  of 
punctoality  and  despatch,  it  bids  fair  to  become  the  most  popular 
tribnnal  in  the  kingdom. 

The  Bolls  of  the  Court  of  Session  for  the  Summer  Session  show 
a  more  equal  distribution  of  the  business  than  we  have  been  accus- 
tomed to ;  but  they  do  not  give  promise  of  a  steady  diminution  of 
arrears,  unless  the  plan  whidi  we  have  repeatedly  urged  upon  the 
attention  of  the  profession  be  honestly  carried  out.    That  plan,  we 
need  hardly  say,  is  the  very  obvious  one  of  holding  extra  sessions,  as 
the  Judges  are  bound  in  honour  and  in  duty  to  do,  for  the  disposal 
of  the  arrears  in  their  ordinary  Bolls.   At  piesent,  the  First  Division 
has  65  cases  in  the  Short  Boll,  and  the  Second  Division  has  44 ; 
and  experience  entitles  us  to  say,  that  the  end  of  the  Summer 
Session  will  bring  no  material  diminution  in  the  number  of  cases 
ready  for  hearing.    Now,  were  each  of  the  Divisions  to  sit  for  a 
month,  in  the  long  vacation,  and  to  dispose  of  one  cause  per  day, 
which  is  not  an  unreasonable  allowaDce,  more  than  half  of  these 
arrears  mi^t  be  cleared  off;  while  the  Bolls  would  at  the  same 
time  be  reduced  to  such  dimensions,  as  would  entail  a  delay  of  not 
more  than  three  months  to  the  suitor,  instead  of  the  wearisome  in* 
terra!  which  has  been  in  nse  to  elapse  between  the  presentation  of  a 
reclaiming  note  and  the  dedsion  of  the  case.   We  regret  to  observe, 
that  the  rolls  of  two  of  the  most  popular  and  hard-working  of  the 
Outer  House  Judges  are.  also  so  long  as  to  preclude  the  possibility 
of  speedy  decisions, — Lord  Kinloch  having  46  cases,  and  Lord 
Ardmillan  55 ;  and  we  regret  still  more  to  learn,  that  the  remedy 
of  a  statutory  transference  of  causes,  the  adoption  of  which  in  the 
Divisiona  has  given  such  general  satisfaction,  is  not  likely  to  prove 
satis&ctory  if  extended  to  the  Outer  House.     At  any  rate,  the 
change,  if  made  at  all,  must  be  made  with  caution  and  discretion ; 
because  an  impression  is  gaining  ground,  that  a  reduction  in  the 
numerical  strength  of  that  tribunal  is  the  proper  way  of  increasing 
its  eiBciency. 
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Do  THE  DeCISIOKS  OF  THE  HODSE  OF  LOBDS  BdID  THE  HoUSE  ITSELF?— In  liie 

Windaor  Charity  appeid,  which  has  occupied  the  Houae  for  the  last  ten  days, 
the  Attomey-Creneral  was  commenting  on  the  well-known  Beverley  case,  and 
quefltioning  its  principle,  when  Uie  Lord  Ghanoellcn*,  addreBmng  Sir  Bichaid, 
said,   *"*■  Mr  Attorney,  it  ia  quite  onen  to  yon  to  diKtingniah  your  caae  bom 
that  of  Beverley.    But  the  doctrine  laid  down  in  the  Beverley  caae,  whatever 
that  doctrine  may  be,  aa  conclusively  binds  thia  Houae  aa  it  would  any  b- 
f erior  tribunal.     I  have  always  understood  that  such  was  the  oonstitutioiiAl 
law  on  the  subject.*^    The  Attorney-General :   '^  I  am  very  glad  to  hear  your 
Lordship  aay  so.    Another  noble  and  learned  Lord  haa  intimated  a  contrary 
opinion, — holding  that  thia  Houae  ia  no  more  bound  by  ita  decisiona  than  an 
inferior  Court  ia  by  its  own  adjudications.^^    The  noble  and  learned  Lord  re^ 
f erred  to  by  the  Attorney-General  is  doubtless  Lord  St  Leonarda,  who  haa 
affirmed  more  than  once  that  ^^  the  House  ought  not  to  peraeTere  in  error." 
We  believe  Lord  Campbell's  view  is  the  correct  one.    The  theory  of  the  Con- 
stitution is,  that  the  ultimate  appellate  jurisdiction  ia  infallible.     It  cannot  en*. 
Its  decisions  are  to  be  obeyed,  not  criticised.    The  well-known  case  of  Reeve  t. 
Long  (Salk.  227  ;  2  Cruise's  Dig.  336)  is  in  point.    There  the  reversal  by  the 
Lorda  was  against  the  opinion  of  all  the  judges.    A  General  Act  waa  pased 
(10  and  11  WilL  III.,  c.  16),  altering  the  law  laid  down  by  the  House.    Theprin- 
ciple  on  which  the  Act  proceeded  waa,  that  what  the  Court  of  last  resort  decides, 
however  inconvenient  or  unjust,  is  law^  and  to  be  set  right  only  by  Parliament 
Hence,  even  where  the  Law  Lords  differ  in  opinion,  where  they  are  equally 
divided  in  giving  judgment,  and  where,  consequently,  as  some  may  irreverentlT 
imagine,  the  soundnesa  of  their  final  determination  may  be  questioned,  it  will 
nevertheless  be  as  good  law  as  if  the  Peers  had  aU  cordially  concurred  in  voting 
it.     Thus,  in  the  Queen  v.  MilUs^  10  Cla.  and  Fin.  534,  Lord  Lyndhurst,  Lord 
Cottenham,  and  Lord  Abinger,  were  of  one  mind;  Lord  Brougham,  L^rd 
Denman,  and  Lord  Campbell,  of  another.    The  decision  was  said  to  have  been 
but  a  negation,  proceeding  upon  the  ancient  rule  of  the  law  semper  praesumitur 
pro  negante.    But  the  Court  of  Exchequer,  in  the  case  of  Catherwood  v.  Casbn^ 
13  Mee.  and  Well.  261,  treated  this  as  a  light  mode  of  dealing  with  a  judgment 
of  the  Houae  of  Lords.    They  looked  to  the  result,  and  there  they  found  that 
the  House,  as  a  House,  had  given  a  judgment ;  and  then  they  said,  by  the 
mouth  of  the  learned  Baron  Parke,  '*  that  authority  binda  us."     The  con^ary 
doctrine.  Lord  Campbell  holds,  would  endanger  titles.    Notwithstanding  aU 
this,  it  must  be  owned  that  one  or  two  well-known  decisions  of  the  House  hare 
been  tabooed  by  the  profession,  but  not  by  holding  them  to  be  bad  law,  but  by 
making  out  invariably  that  they  have  no  application  to  other  cases.     It  wiH  bs 
found,  however,  that  the  House  itself  has  never  revoked  what  it  has  once  de- 
liberately laid  down  on  an  appeal  or  writ  of  error.    Suppose  the  Lords  were 
now,  in  1860,  to  entertain  misgivings  respecting  the  principle  on  which  they 
decided  the  great  Bridgwater  case  in  August  1853,  is  there  any  power  short  a 
a  statute  that  could  alter  the  law  of  that  celebrated  adjudication  ?     And  is  not 
the  House  itself  as  much  bound  to  conformity  as  the  other  courts  of  the  country? 
This  is  a  question  which  ought  to  have  been  authoritatively  and  concdusively 
determine  before  now.     Indeed,  the  larger  question  of  the  value  and  obliga- 
tory character  of  former  decisions  by  the  same  tribunal,  or  by  tribunala  of  con- 
current or  higher  jurisdiction,  remains  to  the  present  day  very  indefinite,  and 
is  therefore  estimated  very  much  according  to  the  peculiar  views  of  individ^ul 
judges  on  the  subject. 
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Principles  of  the  Law  of  Scotland.  By  George  Joseph  Bell. 
Fifth  Edition.  By  Patrick  Shaw,  Advocate.  Edinburgh : 
T.  &  T.  Clark. 

It  is  mnch  to  be  regretted  that  no  published  memoir  exists  of  the 
eminent  professor  to  whom  Scotland  is  indebted  for  the  consolida- 
tion, and  in  no  slight  degree  for  the  constraction,  of  her  mercantile 
laws.    We  are  not  without  hope  that  our  biographer,  who  in  another 
page  has  brought  to  light  some  fragments  of  the  history  of  the 
earlier  luminaries  of  the  law,  may  yet  be  enabled  to  do  justice  to 
the  memory  of  one  whose  authority  stands  higher  than  that  of  any 
judge  of  his  time,  and  yields  only,  if  it  yields  at  all,  to  that  of 
another  untitled  and  unrewarded  labourer  in  the  same  field,  Pro- 
fessor Erskine.    But  we,  who  are  not  biographically  inclined,  and 
who  are  stimulated  to  research  by  no  stronger  motive  than  curiosity 
respecting  the  history  and  career  of  an  eminent  scholar  and  thinker, 
have  not  succeeded  in  laying  our  hands  on  the  materials  wherewith 
to  satisfy  our  ^^  thirst  for  information."     No  legal  periodical  has  em- 
balmed  his  memory  in  an  obituary  notice.     The  local  newspapers, 
albeit  not  unused  to  descant  on  the  virtues  and  the  services  of  ex- 
Sheriiis  and  other  minor  celebrities,  take  no  notice  of  the  greatest 
legist  of  his  time,  except  to  record  the  date  of  his  decease,  and  the 
vacancies  thereby  created  in  the  chair  of  Scots  Law  and  the  Clerk- 
ship of  the  Court  of  Session.     The  Gentlemaria  Magazine  is  silent 
as  to  his  name  and  lineage.     The  various  biographical  encyclopae- 
dists, from  Chambers  to  Yapereau,  have  been  consulted  in  vain. 
The  Encj/clopcedia  Britanniea  alone  bestows  a  passing  notice  on  his 
memory,  mentioning  in  a  few  brief  lines  the  dates  of  his  birth  and 
death,  the  names  of  his  principal  works,  and  the  offices  which  he 
held.     The  editor  of  the  present  edition  informs  us,  that  '^  George 
Joseph  Bell  was  born  in  Edinburgh  on  the  26th  of  March  1770. 
On  the  19th  of  November  1791  he  was  admitted  to  the  Bar;  and 
unanimously  elected  by  the  Faculty  of  Advocates,  on  the  2d  of 
February  1822,  Professor  of  the  Law  of  Scotland  in  the  University 
of  Edinburgh.    The  motion  was  made  by  John  Clerk  of  Eldin, 
then  Leader  of  the  Bar,  and  was  seconded  by  Sir  Walter  Scott." 

Such  is  all  the  information  we  have  been  able  to  glean  re- 
garding the  personal  history  of  the  man  whose  works  are  perhaps 
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more  extensively  read,  cited,  and  consolted,  than  those  of  all  the 
other  writers  on  our  mnnicipal  law  taken  together.  Doubtless  he 
was  a  studious  man,  given  to  books  rather  than  to  active  life,  and 
it  may  be  that  there  is  not  much  of  an  eventful  character  for  his 
biographer  to  record.  This,  however,  we  know,  that  while  he  sat 
at  the  clerk's  table  in  the  Court  of  Session,  his  works  were  appealed 
to  by  the  bar  as  authorities,  and  cited  with  approval  by  the  men, 
his  nominal  superiors,  who  then  occupied  the  bench  ;  and  that  his 
Commentaries  in  their  ipsissima  verba  are  still  regarded  as  the  latest 
and  most  authoritative  exposition  of  the  established  principles  of  the 
law  of  this  country. 

The  Principles  of  the  Law  of  Scotlandy  a  new  edition  of  which  is 
now  offered  to  the  public,  was  the  last  publication  to  which  Pro- 
fessor Bell  set  his  hand.    A  great  portion  of  those  valuable  observa- 
tions on  the  mercantile  law,  which  formed  the  staple  of  his  Com- 
mentaries, were  here  exhibited  in  a  condensed  and  methodical  form; 
and  his  labours  were  extended  by  the  application  of  the  same 
searching  analysis  to  those  departments  of  law  which  had  been  left 
unexplored  since  the  time  of  Erskine.     So  great  is  the  value  that 
has  been  set  on  this  work,  that  it  has  now  become  the  standard 
text-book  for  examination  by  all  the  professional  bodies,  and  as  a 
work  of  general  reference  it  stands  unrivalled.     Mr  Shaw  thus 
details  the  history  of  this  famous  book :   '^  Soon  after  Professor 
Bell's  election  to  the  Scots  Law  Chair,  he  issued,  for  the  use  of 
the  students,  ^  Outlines'  of  his  lectures.    In  1829  he  was  induced  to 
give  them  more  extensive  circulation  by  publishing  them,  under  the 
title  of  *  Principles  of  the  Law  of  Scotland.'   He  dedicated  the  book 
to  the  students,  expressing  a  ^  hope  that  it  would  render  their  study 
of  a  very  difficult  science  more  easy,  by  supplying  them  with  a 
brief  statement  of  the  leading  rules  and  exceptions,  and  a  correct 
list  of  the  authorities  relied  on  in  support  of  the  several  proposi- 
tions, or  useful  in  illustrating  them.'     This,  which  forms  the  first 
edition  of  the  work,  contained  only  about  nine  hundred  sections; 
but  it  was  greatly  enlarged  in  the  second  edition,  published  in  1830, 
which  embraced  upwards  of  two  thousand  four  hundred  sections, 
and  a  large  additional  number  of  authorities.    The  popularity  and 
the  utility  of  the  work  were  shown  by  a  new  edition  being  called 
for  in  three  years  thereafter ;  and  this  was  followed  by  the  publica- 
tion, in  1889,  of  a  fourth  edition." 

A  new  edition  has  been  demanded  for  some  time  to  meet  the 
necessary  wants  of  the  profession.  Something  more  was  wanted, 
however,  than  a  mere  reprint  of  the  former  edition.   Belts  PrinoipU* 
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is  the  book  to  which  every  one  tnms  not  only  for  the  latest  statement 
of  the  oommon  law,  but  also  for  the  latest  decisions  bearing  on  any 
question  in  dispute.  It  was  therefore  of  essential  importance,  that 
in  this  work  the  references  to  other  works  of  authority  should  be 
completed  in  a  satisfactory  manner;  and  we  believe  the  public 
will  consider  the  name  of  the  editor^  Mr  Shaw,  a  sufficient  guarantee 
for  accuracy  in  this  respect. 

We  are  glad  to  acknowledge,  that  in  all  the  leading  requisites  of 
editorial  duty,  Mr  Shaw  has  acquitted  himself  fiiithfully  and  satis- 
factorily. He  has  not  only  improved  the  index  and  contents,  giving 
in  the  latter  an  analytical  table  of  the  subjects  of  each  paragraph, 
thus  immensely  improving  it  for  purposes  of  reference ;  but  he  has 
enriched  the  work  itself  with  a  large  number  of  well-selected  refer- 
ences to  decisions,  so  as  to  preserve  its  character  as  a  useiul  practical 
woric.  Paragraphs  have  been  also  added  where  necessary,  explanatory 
of  the  leading  provisions  of  recent  statutes,  such  as  the  Joint  Stock 
Companies  Act,  the  Service  of  Heirs  Act,  etc.  These  are  dis> 
tinguished  by  letters  appended  to  the  number  of  the  paragraph. 
So  far  as  we  have  observed,  the  new  matter  relates  entirely  to 
statutory  law,  a  limitation  of  which  we  entirely  approve. 

The  transpositions  necessary  in  the  sections  are  very  few ;  and  we 
may  add,  that  a  table  is  appended  exhibiting  the  new  and  the  old 
nnmbers  in  parallel  columns.  We  understand  that  no  alteration 
whatever  has  been  made  on  the  text  beyond  the  omission  of  one  or 
two  obsolete  passages ;  and  as  in  other  respects  the  utility  of  the 
work  has  been  much  enhanced,  and  the  printing  and  paper  are 
all  that  coald  be  desired,  we  can  confidently  recommend  the  new 
edition  as  being  in  eveiy  other  respect  worthy  of  the  support  of  the 
profession. 

A  Compendium  of  English  and  Scotch  Law ;  stating  their  differences. 
By  James  Patebson,  M.A.,  of  the  Middle  Temple,  Barrister. 
Edinburgh :  Adam  and  Charles  Black. 

It  was  the  boast  of  the  citizens  of  the  great  Italian  empire,  that 
they  carried  their  civil  institutions  into  every  country  which  the 
genius  of  conquest  or  colonization  had  brought  under  their  sway ; 
thus  making  amends,  by  the  introduction  of  beneficent  laws  and 
a  rigorous  administration,  for  the  havoc  which  their  armies  had 
wrought.  The  policy  of  the  English  constitution  has  rather  been 
to  leave  every  country  brought  within  its  pale  to  develop  its  own 
system  of  laws,  trusting  that  time,  and  the  influence  of  sound  prin* 
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ciples  of  jorisprodence,  would  efiect  a  gradDal  assimilation  in  the 
doctrines,  if  not  in  the  theorv,  of  the  varioos  systems.    It  is,  in 
some  respects,  a  disadvantage  that  our  supreme  tribnnals  should  be 
called  to  administer  as  many  distinct  systems  of  law'  as  there  are 
dependencies  in  the  British  empire.    Yet,  on  the  other  hand,  we 
can  scarcely  be  sufficiently  grateful  to  the  ^tish  Parliaments  of  the 
last  two  centuries,  for  their  resistance  to  the  centralizing  tendencies 
of  those  statesmen  who  imagined  that  English  laws  and  usages  were 
the  only  models  worthy  of  imitation  by  the  rest  of  mankind.    It  is 
no  disparagement  to  the  English  law  of  1860,  to  say  that  the  English 
law  of  two  centuries  ago  was  as  remarkable  for  its  purely  local  cha- 
racter and  spirit,  as  the  great  Italian  system  was  remarkable  for  its 
cosmopolitan  spirit  and  flexibility.    Those  absurd  distinctions  be- 
tween law  and  equity ;  that  astounding  superstructure  of  technical 
phraseology  by  which  the  Statute  of  Uses  has  been  nullified,  and 
the  strange  confiision  betwixt  public  and  private  wrongs,  all  o{ 
which  enter  largely  into  the  general  system  of  English  jurispm- 
dence,  have  been  the  incubus  of  every  code  that  has  imbibed  the 
spirit  of  the  English  system.    Thus,  while  the  Scotch  jurisprudence 
has,  without  doing  violence  to  its  leading  principles,  been  slowly 
accumulating  by   ^^  accresdon^'  from  the  wealth  of  other  codes, 
borrowing  precision  from  England,  breadth  of  view  from  America, 
and  logic  from  France,  the  English  jurisprudence  has  been  forced  to 
submit  to  a  succession  of  painful  operations  in  the  shape  of  statutory 
amendments,  consolidations,  and  declaratory  laws,  in  its  career  of 
improvement.     So  it  is,  however,  that  on  difierent  roads,  and  by 
different  modes  of  progression,  the  two  systems  are  tending  towards 
a  common  goal.    Every  statutory  change,  and  almost  every  judicial 
innovation  in  the  established  customs  of  either  country,  will  be  found, 
on  strict  inquiry,  to  resolve  into  an  approximation  to  the  law  as  it 
exists  in  the  sister  kingdom.     This  mutual  rivalry,  in  which  each 
nation  seeks  to  strengthen  its  native  institutions,  by  the  adoption  of 
principles  of  proved  utility  from  the  neighbouring  kingdom,  furnishes 
a  valuable  stimulus  to  improvement,  while  it  gives  to  the  law  re- 
former the  confidence  arising  from  experience  under  varying  condi- 
tions.    The  gradual  assimilation  of  the  laws  of  England  and  Soot- 
land,  which  was  begun  within  the  present  century,  is  not  unlikely  to 
be  brought  to  a  satisfactory  conclusion  within  a  much  shorter  period 
than  has  already  elapsed  in  its  history.    But  no  conclusion  can  be 
regarded  as  satisfactory  which  is  based  on  the  principle  of  making 
us  proselytes  to  the  law  of  England.    The  approximation  must  be 
by  force  of  mutual  attraction, — not  by  gravitation  to  a  centre. 
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We  haye  often  thought  that  no  class  of  persons  could  be  better 
qoalifiedy  by  training  and  experience,  to  write  a  treatise  on  general 
law,  than  the  leading  counsel  of  the  English  Chancery  bar.    The 
oamber  of  English  families  that  are  dispersed  in  foreign  countries, 
the  complex  relations  of  mercantile  business,  and  the  facilities 
afforded  by  British  law  to  foreign  denizens, — all  these  causes  com- 
bine in  giving  rise  to  questions  depending  on  the  ascertainment  of 
foreign  law ;  and  on  which  the  English  barrister  is  frequently  re- 
quired to  form  an  opinion.  Moreover,  the  ultimate  appeal  from  every 
court  in  Her  Majesty's  colonies  and  foreign  possessions,  lies  to  the 
Judicial  Committee  of  the  Privy  Council  at  London, — a  jurisdiction 
vastly  more  comprehensive  than  that  of  the  Supreme  Court  of  the 
United  States,  and  extending  to  a  greater  variety  of  laws  and  usages 
than  all  that  come  within  the  cognisance  of  the  courts  of  the  entire 
area  of  continental  Europe.    It  is  true  that  the  halls  of  this  great 
cosmopolitan  tribunal  are  but  sparingly  frequented ;  for  a  fight  in 
''the  cockpit,"  as  it  is  termed  in  the  colonies,  is  regarded  as  the 
certain  harbinger  of  ruin  to  one,  if  not  both  of  the  adventurous 
litigants.     But  then  there  is  also  the  Scotch  and  Irish  business  of 
the  House   of  Lords,  which  must  familiarize  the  practitioners  in 
that  Court  with  a  system  of  law  widely  different  irom  that  which 
they  are  accustomed  to  practise.    With  such  qualifications  for  the 
task,  it  is  certainly  not  creditable  to  the  industry  of  the  English  bar, 
that  they  should  have  left  the  field  of  international  and  public  law 
altogether  unexplored. 

It  must  be  no  easy  matter  for  the  judges  of  the  House  of  Lords, 
to  hold  an  even  balance  betwixt  the  English  and  Scotch  laws,  whilst, 
on  the  one  hand,  English  cases  are  being  cited  to  them  every  day 
as  authoritative  decisions  on  points  peculiar  to  the  Scotch  system,  and, 
on  the  other  side,  counsel  from  Scotland  still  patriotically  insist  on 
the  recognition  of  their  national  right  to  have  a  point  which  has 
been  settled  one  way  for  Englishmen,  decided  in  exactly  the  oppo- 
site direction  for  Scotchmen.  This  jealousy  of  innovation  from  the 
House  of  Lords  is  a  grievance  of  very  old  standing,  and  has  occa- 
sionally taken  a  somewhat  ludicrous  form ;  as,  for  instance,  when 
Lord  Hermand,  indignant  at  some  decision  of  Lord  Eldon's,  rela- 
tive to  a  stipulation  in  a  lease,  demanded,  from  hb  seat  on  the 
bench,  Whether,  if  the  tenant  had  undertaken  to  hang  himself  at 
the  expiration  of  his  contract,  whether  the  House  of  Lords  would 
enforce  thai'l  Lord  Eldon's  good-humoured  expostulations,  in 
answer  to  this  rather  unjudicial  demand,  seem  to  have  had  a  sooth- 
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ing  effect  on  the  temper  of  the  Scotch  judges ;  and  accordingly, 
though  some  old  fogies  will  occasionally  mutter  a  ^^  nolamus  leges 
Scotiae  mutari,"  when  the  authority  of  "  another  place"  is  invoked 
to  settle  a  knotty  point  of  law,  yet  we  are  free  to  admit  that  by 
the  bulk  of  the  public,  as  well  as  the  legal  profession,  the  dedsions 
of  the  supreme  tribunal  are  held  in  as  high  esteem  as  those  of  the 
most  eminent  of  our  national  judges.  All  that  was  wanting  to 
prove  the  groundlessness  of  the  assertion  so  often  made,  that  the 
House  of  Lords  is  in  the  habit  of  Anglicising  our  national  laws,  is  a 
good  epitome  of  the  English  and  Scotch  legal  systems,  exhibiting 
the  points  of  difference,  and  marking  out  the  boundaries  which 
have  been  laid  down  by  judicial  decisions. 

This  is  indeed  the  least  important  of  the  uses  for  which  such  a 
manual  is  required.  Other  purposes  of  a  practical  nature  will 
already  have  suggested  themselves,  in  connection  with  our  remarks 
on  the  practice  of  English  and  Scotch  law.  To  Parliamentary 
solicitors,  and  counsel  engaged  in  Scotch  appeals,  nothing  can  be 
more  embarrassing  than  the  necessity  of  having  constantly  to  refer 
to  nice  distinctions  between  the  laws  of  the  two  countries,  without 
the  aid  of  any  work  of  reference,  in  which  the  two  systems  are 
actually  compared.  The  great  and  increasing  use  of  English  cases, 
for  purposes  of  reference  in  the  Scotch  Courts,  has  made  a  know- 
ledge of  English  law  equally  essential  to  the  Scotch  practitioner. 

It  is  satisfactory  to  know,  that  a  comparative  estimate  of  the 
English  and  Scotch  legal  systems  has  at  length  been  undertaken, 
and  that  the  task  has  been  accomplished  by  a  gentleman,  whose 
professional  acquaintance  with  both  systems  qualifies  him,  in  an 
especial  manner,  for  the  study  of  this  branch  of  comparative  jaris- 
prudence.  Mr  Paterson,  although  not  a  professed  disciple  of  the 
Scotch  law,  is  well  known  to  our  profession  as  the  editor  of  the  very 
excellent  Reports  of  Appeal  Cases  which  are  published  in  the  Scot^ 
tish  Jurist ;  and  whatever  scepticism  may  exist  on  this  side  of  the 
Tweed  regarding  the  competency  of  English  lawyers  in  general  to 
appreciate  the  peculiarities  of  our  law,  it  is  impossible  to  deny  that 
Mr  Paterson  possesses  the  merit  of  a  thorough  knowledge  of  this  part 
of  his  subject,  and  the  ability  to  handle  it  in  a  comprehensive  and 
satisfactory  manner.  Of  the  author^s  qualifications,  as  an  En^ish 
lawyer,  we  do  not  profess  to  judge  \.  but  it  is  fair  to  conclude^  that 
one  who  has  so  thoroughly  imbibed  the  spirit  and  mastered  the 
technicalities  of  a  foreign  code,  will  not  prove  an  untrustworthy 
guide  within  the  limits  of  that  province  which  is  more  peculiarly 
his  own. 
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The  plan  which  Mr  Paterson  has  followed,  made  it  neoessaiy  that 
he  Bhould  adopt  one  or  other  of  the  two  systems  which  he  expounds 
as  the  basis  of  the  text,  leaving  the  other  to  be  dealt  with  as  notes ; 
and  we  think  he  has  judged  wisely  in  giving  especial  prominence  to 
the  law  of  England.    To  have  merely  stated  the  laws  of  the  two 
countries  jn  opposite  pages,  and  in  the  technical  language  peculiar 
to  each,  would  have  given  no  information  to  the  student,  beyond 
what  is  to  be  obtained  from  a  comparison  of  the  text-writers  of  the 
two  coontries.    The  real  difficulties  which  beset  the  Scotch  lawyer 
in  the  study  of  English  treatises  are,  first,  that  he  cannot  tell 
whether  any  given  principle  in  that  code  with  which  he  is  familiar, 
has  a  counterpart  in  the  law  of  England ;  and,  secondly,  assuming 
that  he  discovers  nothing  analogous  to  the  principle  in  question  in 
the  English  works,  he  is  still  left  in  doubt  whether  this  principle 
(which  does  not  appear  to  be  adopted  in  England)  is  expressly 
negatived  by  the  theory  of  that  law,  or  whether  it  is  simply  inap- 
plicable and  incapable  of  being  predicated  either  affirmatively  or 
negatively.     In  order  to  bring  the  points  of  comparison  to  a  direct 
issae,  our  author  seems  to  have  taken  a  hint  from  the  Scotch  system 
of  pleading  ;  and  has  made  out  something  like  a  ^^  record"  of  Eng- 
lish and  Scotch  law,  as  it  were  by  condescendence  and  answers. 
Avoiding  those  branches  of  the  law  which  are  entirely  similar  in 
both  countries,  he  enters  minutely  and  systematically  into  all  the 
discrepancies  betwixt  the  two  systems,  and  begins  by  stating  the 
law  of  England  in  a  series  of  categorical  propositions,  either  affirma- 
tive or  negative,  as  the  case  may  require.    To  each  proposition  a 
note  is  appended,  embodying  the  Scotch  doctrine  on  the  point, 
which,  in  most  instances,  is  indicated  briefly  by  the  word  ^*  contra^** 
followed  by  such  qualifications  or  explanations  as  may  serve  to 
exhibit  the  rationale  of  the  law  on  that  point.    The  general  arrange- 
ment of  the  subject  is  adapted  to  the  elucidation  of  both  systems ; 
and  the  use  of  technical  phraseology  is  avoided  as  far  as  possible. 
Thus  the  lawyer  is  enabled  at  a  glance  to  ascertain  the  limits  within 
which  the  two  systems  run  parallel,  and  to  steer  clear  of  misleading 
analogies  on  points  at  which  there  is  a  divergence. 

We  think  that  the  value  of  Mr  Paterson*s  work  would  have  been 
materially  enhanced,  if  it  had  been  made  to  embrace  not  only  the 
points  in  which  the  two  systems  difier,  but  also  those  in  which  they 
agree*  It  is  easy  to  say,  that  if  the  point  is  not  noticed  in  the 
volume,  we  are  to  take  for  granted  that  the  laws  are  identical.  But 
we^lawyers  are  not  in  general  inclined  to  take  matters  for  granted 
until  they  are  proved ;  and  we  would  like  to  have  some  tangible 
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eridence  of  the  fiict  that  Mr  Pateracm's  attention  had  been  ex- 
pressly directed  to  the  particalar  point  in  dispute^  rather  than  rest 
satisfied  with  a  general  and  sweeping  statement,  that  all  doctrines 
not  embodied  in  his  book  are  common  to  both  coontries.    Caliph 
Omar  would  not  interfere  to  save  the  Alexandrian  Library  from 
the  flames,  becanse,  if  the  books  were  agreeable  to  the  doctrine  of 
the  Koran,  they  were  unnecessary ;  while,  if  thej  differed  from  it, 
they  were  pemidons,  and  ooght  to  be  destroyed.    To  some  snch 
dilemma  we  must  be  brought,  if  we  admit  the  general  assumption  of 
Mr  Paterson,  ^^  that  the  laws  of  the  two  countries  are  the  same 
in  substance,  except  where  the  contraiy  is  here  expressly  stated"" 
(p.  11).    Either  we  should  at  once  j»epare  to  bum  the  entire 
library  of  Scotch  law  literature,  and  henceforward  to  compile  onr 
papers  and  prove  our  arguments  from  English  law  books  alone, 
with  the  help  of  Mr  Paterson's  table  of  diflferences ;  or,  if  we  are 
still  to  make  use  of  our  native  professional  literature,  it  must  be  as 
important  to  be  able  to  say  with  confidence  of  any  particular  pro- 
position in  Scotch  law  that  it  holds  good  in  England,  as  it  is  to  say 
of  another  proposition  that  it  is  at  variance  with  the  law  of  Eng- 
land.   Considering  that  Mr  Paterson  has  been  able  to  compress  the 
whole  of  bis  able  and  elaborate  statement  of  difierences  into  a  volume 
of  600  not  very  closely  printed  pages  (of  which  at  least  a  fonrdi 
part  is  occupied  with  reprints  of  Acts  of  Parliament,  and  a  glossary 
of  terms),  we  may  fairly  assume  that  the  points  of  agreement,  when 
exhibited  on  a  commensurate  scale,  would  not  have  increased  the 
bulk  of  the  volume  by  more  than  one*half ;   and,  assuredly,  no 
reader  would  have  grudged  the  price  of  this  additional  matter,  which 
would  have  immensely  increased  the  value  and  utility  of  the  work. 
A  complete  compendium  of  English  and  Scotch  law  in  a  thousand 
pages  I    No  possible  pocket  ^  Blackstone,"  or  <^  Handy-book"  on 
anything,  could  be  half  so  useftd  to  the  public  and  the  profession. 

We  shall  not  now  attempt  anything  like  a  detailed  criticism  of 
Mr  Paterson's  Compendium,  for  the  obvious  reason  that  detail  is 
impracticable  in  dealing  with  a  work  which  is  necessarily  of  a  some- 
what abstract  character,  and  so  comprehensive  in  its  range  of  sub- 
jects as  to  embrace  the  whole  circle  of  public  and  private  law.  The 
arrangement  adopted  will  be  best  understood  from  the  author^s  own 
account  of  it,  which  we  extract  from  the  introductory  chapter: — 

Part  I.  treats  of  Real  Property,  Bubdivided  into  the  various  heads  of  Crovn 
Bights,  Freeholds,  Copyholds,  Estates  Tail,  Estates  for  life,  and  all  those  mis- 
oeUaneons  rights  which  naturally  belong  to  things  real.  Part  II.  treats  of  Per- 
flonal  Property,  including  the  subject  of  Contracts,  Mercantile  Law,  and  such 
Rights  of  the  Person  as  do  not  fall  under  other  heads.    Part  III.  treatu  of  Sue- 
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ceBooa,  sabdivided  into  Wills  and  Executors,  and  into  Intestacy  or  Descent, 
and  Administrators  under  the  Statute  of  Distributions.  Part  lY.  treats  of  the 
Domeetic  Relations,  subdivided  into  Parent  and  Child,  Master  and  Servant,  and 
Mairiage.  Part  Y.  treats  of  Public  Law,  embracing  Crimes  and  Criminal  Pto- 
cednre,  Chnrch,  Poor-law,  Public  Burdens,  and  matters  more  or  less  affecting 
the  public.  Part  YI.  treats  of  Courts  and  their  Procedure,  embracing  the  Divi- 
non  of  Courts,  their  Jurisdiction,  Forms  of  Actions  and  Suits,  and  tifieir  Steps. 
Part  YII.  treats  of  several  international  questions  of  Law  arising  between  Par- 
ties in  Enghmd  and  Scotland,  with  observations  as  to  the  conduct  to  be  pursued 
by  a  party  not  resident  in  the  country  where  he  seeks  his  remedy. 

Then  follows  a  series  of  extracts  from  Acts  of  Parliament  relating 
to  mixed  questions  of  English  and  Scotch  law.  This  part  of  the 
work  is  very  incomplete.  For  example,  it  contains  a  reprint  of  the 
Act  17  and  18  Vict.,  cap.  34,  which  enables  the  superior  Courts  of 
the  United  Kingdom  to  issue  process  to  compel  the  attendance  of 
witnesses  out  of  their  jurisdiction  ;  but  does  not  notice  the  series  of 
statutes  (one  of  them  passed  as  late  as  last  session)  relative  to  the 
examination  of  witnesses  in  commisdon  out  of  the  jurisdiction.  We 
do  not  make  this  remark  in  the  way  of  censure ;  on  the  contrary, 
we  are  glad  that  paper  has  not  been  wasted  in  printing  every  statute 
which  could  be  brought  to  illustrate  so  comprehensive  a  scheme.  But 
we  do  not  think  it  was  worth  attempting  to  do  that  which  the 
author  mast  have  seen  he  could  not  accomplish  in  a  satisfactory 
manner.  The  Dictionary  of  Parallel  Terms  in  English  and  Scotch 
Law  is  a  most  valuable  feature  in  the  work,  as  it  not  only  supplies 
a  great  body  of  curious  information,  bat  also,  when  rightly  used, 
Aunishes  a  key  to  all  English  law  books,  by  putting  the  Scotch 
practitioner  in  possession  of  the  appropriate  heading  under  which  he 
may  consult  the  index  of  any  English  work  for  the  information  of 
which  he  is  in  quest. 

We  have  no  hesitation  in  recommending  Mr  Paterson's  Com- 
pendium both  to  the  lawyer  and  the  law  reformer.  No  lawyer  in 
mercantile  and  general  practice  should  be  without  a  copy,  and  no 
amateur  legislator  should  advance  a  step  without  consulting  its 
pages.  The  profession  in  Scotland,  we  are  sure,  will  be  the  first  to 
acknowledge  its  merits.  For  the  information  of  those  in  England  to 
whom  such  a  work  may  be  useful,  we  may  mention  that  the  Scotch 
department  of  the  work  has  been  most  carefully  revised  by  a  gentle- 
man in  this  city  very  well  qualified  to  undertake  that  duty.  We  are 
satisfied,  from  a  careful  examination  of  its  contents,  that  on  every 
point  of  importance  the  latest  and  most  authoritative  decisions  have 
been  embodied  in  the  Notes  on  the  Law  of  Scotland ;  and  we  do  not 
doubt  that  the  work  will  be  referred  to  as  a  safe  and  reliable  guide 
on  all  questions  of  Scotch  law  that  can  be  of  interest  to  the  English 
practitioner. 
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LAND  RIGHTS. 

To  the  Editor  of  the  Journal  of  Jurigprudence, 

Edinburgh,  AprU  1860. 

Sib, — ^Notwithstanding  what  has  been  already  done  and  is  aboat  to  be  done 
by  the  Titles  to  Land  Bill  at  present  before  Parliament,  for  the  purpoee 
of  facilitating  the  transference  of  luid,  it  is  almost  uniyersallj  acknowledged, 
that  something  further  is  required  in  the  same  direction.  It  seems  also  to  he 
pretty  generally  felt,  that  the  transference  of  land  can  neyer  be  so  free  as  it 
ought  to  be,  until  the  relationship  at  present  subsisting  between  superior  and 
vassal  be  changed  or  modified. 

Concurring  m  these  views,  I  would  suggest  that  it  should  be  enacted,  with 
reference  to  fevs  to  be  hereafter  granted^  that  these  should  not  be  liable  for  any 
casualties  of  superiority — that  the  holder  of  the  feu  for  the  time  should  be  under 
no  obligation  to  enter  with  the  superior,  and  that  the  subjects,  and  the  owner 
thereof,  should  only  be  liable  to  pay  to  the  superior  the  feu-duties,  orsuma 
expressly  stipulated  for  in  the  feu-nghts. 

With  reference  to  feus  already  granted^  it  is  of  course  necessary  to  deal  can- 
tiously,  as  vested  rights  have  been  thereby  created.  But  even  with  r^eience 
to  these,  it  seems  desirable  that  the  rights  and  obligations  of  the  parties  should 
be  defined  and  regulated,  especially  with  reference  to  the  sums  payable  to  supe- 
riors on  the  entries  of  heirs  and  singular  successors.  Where  the  entry-monej 
is  not  fixed,  the  vassal  shoidd  have  it  in  his  power  to  have  the  amount  fixed ; 
and  in  all  cases  where  the  amount  is,  or  shall  be  fixed,  the  vassal  should  be 
entitled  to  redeem  the  entry-monies ;  and  after  redemption  thereof,  there  should 
be  no  further  obligation  to  enter  with  the  superior. 

The  right  of  an  heritor  to  obtain  a  valuation  of  the  teinds  of  his  lands,  and 
to  redeem  the  same,  is  analogous  to  what  is  above  proposed  with  reference  to 
entry-monies. 

The  redemption  of  the  entry-monies  payable  to  superiors  has  already  been 
advocated  in  your  pages.  It  might  either  be  effected  by  an  increase  of  the 
annual  feu-duty,  as  has  been  projx)eed,  or  by  a  single  payment,  whidi  many 
would  prefer,  or  it  might  be  left,  m  the  ordinary  case,  in  the  option  of  the  vaasal 
to  choose  either  of  these  methods.  In  the  case  of  entailed  superioritdea,  the  fiist 
method  would  be  the  preferable  one. 

There  is  another  point  to  which  I  would  beg  to  draw  attention.  Hitherto 
heritage  could  not,  and  still  cannot,  be  carried  by  a  mere  will.  This  is  likely 
to  be  altered  very  soon ;  and  this  very  naturally  gives  rise  to  the  reflection' 
Has  the  time  not  fullv  come  when  the  law  of  deathbed  ought  to  be  alto^?  I 
think  it  has,  even  though  heritage  should  continue  to  be  intransmifisible  by  a 
mere  will,  and  much  more  so  when  it  becomes  transmissible  by  will,  like  per- 
sonal property.  Why  should  a  settlement  which  is  perfectly  effectual  in  r^ard 
to  any  amount  of  personal  property,  be  reducible  on  the  head  of  deathbed  in 
regard  to  heritage  ?  The  reason  of  the  thing  is  now  a  thin^  of  the  past ;  and 
it  appears  to  me,  that  it  is  full  time  that  ^^  reduction  on  the  head  of  dea^bed'* 
were  numbered  amongst  the  things  of  the  past  also.  This  would  also  be  a  step 
in  the  assimilation  of  the  laws  of  Scotland  and  England — ^the  law  of  deathbed 
having  no  place,  I  believe,  in  the  law  of  England. — I  am.  Sir,  yoxur  obedient 
•ervant,  I.  E. 
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PRINTED  RECORDS  IN  COURT  OF  SESSION. 

To  the  Editor  of  the  Journal  of  Jurisprudence, 

It  has  been  mare  than  once  observed  that  there  existB  no  regulation  for  check- 
ing the  accuracy  of  the  prints  hud  before  the  Judges  of  the  Supreme  Court,  and 
on  which  alone  they  are  left  to  form  their  judgment. 

The  only  check  which  presently  exists  is  that  of  opposing  Agency ;  but  for 
this  there  exists  no  remunerating  fee,  and  therefore,  it  is  a  duty  not  necessarily 
done. 

The  Record  is  printed  from  copies  often  several  times  passing  through  the 
ordeal  of  transcription,  and  frequently  the  work  of  apprentice  h^ds.  If  even 
Holy  Scripture,  in  this  proceas  of  transcription,  has  given  rise  to  various  read- 
ings and  conflict  of  theological  opinions,  how  much  more  should  this  liability  to 
error  exist  in  the  transcription  of  law  papers ! 

The  inaccuracy  of  prints  in  the  Court  of  Session  has  more  than  once  called 
forth  the  animadversion  and  censure  of  the  Judges ;  in  fact,  a  collection  of  such 
blunders  might  form  an  amusing  volume.  In  a  leading  case  which  settled  an 
imnntant  point  in  the  law  of  possessory  judgment,  a  quotation  from  one  of  these 
title  deeds  in  process  was  erroneously  quoted,  a  plea  of  law  founded  thereon,  fully 
pled  and  deliberated  on,  until  fortunately  it  was  discovered  that  the  whole  was 
lonnded  on  no  firmer  a  basis  than  a  misprint. 

The  matter  has  become  of  very  serious  import  by  the  new  form  of  process, 
which  requires  proofs  in  Sheriff  Courts  no  longer  to  be  written  by  a  Clerk,  but 
in  notes  taken  by  the  Judge  himself.    These  notes,  as  may  be  well  expected,  are 
far  indeed  from  specimens  of  excellence  in  penmanship.    Frequently  they  con- 
tain contractions,  the  key  to  which  is  confined  to  the  Court  in  which  the  process 
depended.     Often  the  Fjrocurators  are  at  a  loss  to  discover  the  correct  reading, 
Guxsat  by  spelling  ont  the  context,  and  we  are  not  sure  but  the  writer  himself 
would  sometimes  be  at  a  loss  to  discover  the  exact  tenor  of  his  manuscript.    This 
mass  of  hieroglyphics  is  put  into  the  hands  of  some  juvenile,  who  corrects,  to  the 
best  of  his  ability,  the  unintelligible  chaos  into  plam  running  hand.    After  two 
or  three  filtrations,  it  passes  at  length  into  the  hands  of  the  printer ;  and,  on 
being  compared  with  the  last  edition,  but  seldom  or  ever  with  the  original,  it  is 
preeented  to  the  Court  as  the  very  notes  of  the  evidence.    It  may  be  thus  easily 
seen  how  the  omission  of  a  single  word — the  negative  particle  or  such  like— or 
the  substitution  of  one  little  word  for  another,  may  wholly  terminate  the  evidence. 
In  these  circumstances,  it  is  well  worth  considering  whether  a  regulation  might 
not  be  enacted  that  the  proof  sheets  of  evidence  (mould  be  revised  and  certified 
by  the  Jndge  who  wrote  the  notes  thereof.    Perhaps  the  Records  and  other 
writings  might,  in  the  same  way,  be  compared  and  certified  by  the  Clerk  either 
of  the  Supreme  or  Inferior  Courts.    In  this,  or  in  some  other  mode,  there  would, 
with  little  trouble,  exist  a  guarantee  for  accuracy,  which  at  present  is  wholly 
awanting.  Juridigus. 
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The  Caledomiak  Railway  Compant,  Appellants ;  v.  Sm  Norman  Macdonald 

LoCKHABT,  et  al.^  Respondents. — March  23. 

This  was  an  appeal  from  a  decision  of  the  First  Division.  The  proceedings 
originated  in  an  action  of  reduction  brought  by  the  Caledonian  Railway  Company 
agunst  Sir  Norman  Lockhart  and  others,  for  the  purpose  of  reducing  two  decrees 
arbitral,  pronounced  on  the  22d  of  January  1848,  and  the  20th  June  of  1850,  re- 
spectiTely,  by  David  Low,  Professor  of  Agriculture  in  the  University  of  Edin- 
Dur^i,  under  a  submission  entered  into  between  the  father  of  the  respondent  and 
the  appellantB.  It  appears  that  the  appdlants,  in  forming  their  hne,  required 
a  poition  of  the  late  sir  Norman  Lockhart's  land,  and  a  submission  was  entered 
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into  by  which  Professor  Low  was  appointed  arbitrator.  He  having  made  his 
award,  the  Company  had  endeavoured  to  set  it  aside  npon  various  grounds  that 
will  appear  fully  in  the  judgment.    The  Court  of  Session  assoilzied  the  defender. 

The  Lord  Chancellor,  in  delivering  judgment,  said  the  first  ground  npon 
which  the  appellants  sought  the  reduction  of  the  two  awarda  was,  that  the 
authority  of  the  arbitrator  had  expired  before  he  pronounced  them.    There  had 
been  much  controversy  as  to  whether  the  arbitrator  was  appointed  under  the 
8th  B/ad  9th  of  Victoria,  cap.  19,  wherein  it  was  provided  that,  if  the  arbitrator 
did  not  make  his  award  within  three  months,  the  claim  of  the  landowner  ahoold 
be  settled  by  a  jury,  or  whether  he  was  appointed  under  the  common  law.    In 
the  first  case,  it  was  contended  by  the  i^pipdlants  the  awards  were  bad,  inasmuch 
as  they  had  not  been  made  within  the  three  months,  as  specified  by. the  Act; 
and  in  the  second  alternative,  that  they  were  void  by  reason  of  the  death  of  Sir 
Korman  Lockhart,  the  respondents  father.    He  was  clearly  of  opinion  that  the 
authority  of  the  arbitrator  continued  to  the  time  of  his  making  these  awszda 
The  word  of  the  Act  merely  gave  a  power  to  either  party  to  obtain  a  settlement 
by  the  decision  of  a  jury  in  case  of  improper  delay  on  the  part  of  the  aibitratof . 
It  could  not  surely  nave  been  the  intention  of  the  l^g^statuie  to  prevent  the 
parties  mutually  agreeiug  to  an  extension  of  the  time,  as  had  been  done  in  the 
present  case.    The  enlargement  of  the  time,  at  aU  events,  amounts  to  a  fresh  sub- 
mission. The  appellants  Uien  contended  that  the  authority  of  thearbitrator  expired 
on  the  death  of  Sir  Norman  Lockhart.    He  was  of  opinion  with  respect  to  tiua 
point,  that  the  arbitration  did  not  determine  on  the  death  of  the  landowner.    The 
arbitrator  was  in  the  situation  of  a  person  appointed  to  fix  the  value  of  goods 
supplied,  in  which  case,  by  the  law  of  Scotland,  the  authority  of  the  axlntt&tor 
would  continue,  notwithstanding  the  death  of  one  of  the  parties.     It  had  he^ 
also  argued  that  the  awards  were  void  by  reason  of  the  misconduct  of  the  arbi- 
trator.   That  point  had  been  most  properly  abandoned,  and  he  did  not  wonder  at 
it,  for  there  dia  not  appear  to  be  the  sligntest  evidence  to  support  it.    Theproceed- 
ings  were  perfectly  regular  and  ixx  accordance  with  the  Scotch  law.4  The  chief 
stress  was  laid  upon  the  point  that  the  arbitrator  had  exceeded  his  authority, 
and  that  the  erroneous  parts  of  the  awards  were  ioseparable  from  the  rest,  and 
therefore  altogetiier  voia.    The  chief  objection  made  to  the  awi^rda  on.  that  point 
was,  that  the  arbitrator  had  awarded  compensation  for  prosnectiye  damage  to 
the  landS)  in  respect  of  the  waters  of  a  stream  being  dammed  up  by  the  Com- 
pany's works.    It  was  contended  that  the  proper  remedy  was  by  actioxi  when 
such  damage  occurred.    But  he  thought  the  arbitrator  was  authorized  to  deal 
with  prospective  damage.    No  future  action  could  be  brought  against  the  com- 
pany, except  for  negligence  in  the  building  of  their  works.    The  objection  had 
then  been  made,  that  the  arbitrator  had  improperly  given  compensation  in  re- 
spect of  lands  other  than  those  taken  by  the  Kailway  Company.    He  ocmsideiei 
that  the  question  to  be  comgidered  was,  not  *^  where  were  tne  landa,"  but  **  were 
the  lands  injured.^'    The  only  forcible  argument  urged  by  the  the  appellants 
was,  that  the  arbitrator  had  included  in  the  payment  to  be  made  to  Sir  Soman 
Lockhart,  the  claims  of  his  tenants  to  compensation,  against  which,  he  was  to 
give  them  an  indemnity.    But  it  had  been  made  out  to  his  satisfaction,  that  no 
sum  was  awarded  imder  this  head,  to  which  Sir  Norman  Lockhart  had  not  a 
claim,  and  that  the  Company  cannot  in  the  slightest  degree  be  damaged  by  the 
award.    He  should,  under  these  circumstances,  advise  their  Lordahips  that  the 
appeal  should  be  dismissed  with  costs. 

The  other  noble  and  learned  Lords  having  concurred. 

The  appeal  was  dismissed  with  costs  accordingly. 

Percy  Arthur  Cuningham,  Appellant ;  v.  Sib  Charles  CuNiNaHAME  FAOOJt, 

Respondent. 

In  1787,  Alexander  Fairlie,  Esq.  of  Fairlie,  in  the  county  of  A^,  executed  a 
disposition  and  deed  of  entail  of  tbose  lands,  which  was  recorded  in  t}ke  rcgia^ 
of  tailzies  in  1804.    The  said  deed  oontains  various  prohibitory  dai^eB^ 
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against  altering  the  order  of  succeasion,  selling,  disponing,  wad-setting,  or  empig- 
norating  the  mids,  and  contracting  debt  thereupon.  The  irritant  clause  corres- 
ponding thereto  was  in  the  following  terms : —  Declaring  hereby,  that  if  the  heirs 
male  of  anybody,  or  any  of  the  other  heirs  or  members  of  entail  above-mentioned, 
substituted  to  them,  shall  act  and  do  in  the  contrary  of  any  of  the  particulars 
above  specified  with  respect  to  altering  the  order  of  succession^  selling,  ox  contracting 
debt,  then,  and  in  that  case,  all  and  every  one  of  such  debts,  acts,  and  deeds,  with 
all  that  shall  happen  to  follow,  or  might  otherwise  be  competent  to  follow  there- 
upon, shall  be,  ipso  facto,  void  and  null,  and  of  no  force,  strength  or  effect,  in 
the  same  manner  as  if  the  said  debts,  acts,  and  deeds  had  not  been  contracted, 
done,  acted,  or  conmiitted."  It  will  be  seen  that,  while  the  prohibitory  clause 
struck  at  several  things  besides  altering  the  order  of  succession,  selling,  or  con- 
tracting debt,  the  irritant  clause  specifies  these  three  things  only.  The  corre- 
sponding resolutive  clause  followed  the  language  of  the  irritant  clause. 

Sir  Charles  Cuninghame  Fairlie,  the  present  heir  of  entail  in  possession  under 
the  above  deed,  raised  an  action  of  declarator  in  1856,  in  which  he  sought  to 
have  it  declared  that  the  above  entail  was  not  a  vaUd  and  effectual  tailzie  of  the 
lands,  and  that,  notwithstanding  the  fetters  contained  therein,  the  pursuer  had 
foil  and  undoubted  right  to  sell,  alienate,  and  dispone  the  same,  in  whole  or  in 
part,  in  any  way  he  might  think  proper.  The  ground  on  which  he  made  this 
claim  was,  that  the  irritant  and  resolutive  clauses  were  defective  in  not  fencing 
the  prohibitions  against  disponing  the  lands.  And  it  was  enacted  by  Lord 
Rutherfurd^s  Act,  11  and  12  Vict.,  c.  36,  that  where  any  entail  was  defective  in 
r^ard  to  the  prohibitions  against  alienation  and  contraction  of  debt,  and  alter- 
ation of  the  onler  of  succession,  in  consequence  of  defects  either  of  the  original 
deed  of  entail,  or  of  the  investiture  following  thereon,  such  tailzie  should  be  token 
and  deemed  to  be  invalid  and  ineffectual  as  regards  all  the  prohibitions. 

The  Lord  Ordinary,  and  afterwards  the  Second  Division  of  the  Court  of  Session, 
held  that  ^e  deed  of  entail  was  invalid,  whereupon  the  present  appeal  was 
brought. 

Lord  Gransworth  said,  that  the  irritont  clause  was  defective  in  not  including 
the  disponing  of  the  estote.  It  was  a  well-estoblished  rule  that,  where  one  of 
the  things  prohibited  was  left  out  in  the  irritant  clause,  then  such  thing  waa 
not  effectually  irritoted,  and  this  was  a  defect  in  the  entail.  It  was  said  that 
I^  Btttherfurd's  Act  meant  only  where  there  was  a  defect  in  the  prohibitions ; 
but  it  clearly  meant  when  one  of  the  prohibitions  was  not  effectually  guarded 
by  the  irritaiit  clause.  That  was  estoblished  by  many  recent  cases ;  and  even  if 
there  was  no  authority  on  the  subject,  that  was  the  conclusion  at  which  he  would 
arrive.    The  present  appeal  must  therefore  be  dismissed  with  costs. 

Lords  Wensletdale,  Chelmsford,  Kingsdown,  having  concurred. 

The  appeal  waa  dismissed  with  costs. 


<l^iigH0!i  €uts. 


Contract. — BiU  of  Exchange, — ^B.  was  the  holder  of  certain  bills  of  exchange 
accepted  by  0.  While  they  were  running,  B.  wrote  to  D.,  "  In  consideration 
of  your  goaranteeinff  me  that  the  said  bills  will  be  paid  and  retired  by  C.  when 
due,  I  ezigage  and  bind  myself  to  guarantee  unto  you  L.200  towards  the  repay- 
ment of  Sx>tch  whiskies  onlered  by  E.  from  you,"  etc. ;  and  D.  answered,  '^  We 
guarantee  that  C.  will  reture  the  two  acceptances  referred  to  therein  when  at 
maturity,  in  consideration  of  your  having  guaranteed  E.  to  the  extent  of 
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L.800,'^  etc.  These  were  hdd  to  be  independent  pfomiaeB,  and  that  D.  wu  at 
liberty  to  sue  B.  on  the  contract  without  proving  the  performance  of  his  (D.V) 
part  of  the  contract  as  a  condition  precedent. — (ChrUte  y.  BoreUy^  35  L.  T. 
Rep.  328.) 

Arbitration. — Lands  Clauses  Act. — ^Among  other  things  submitted  to  an 
arbitrator,  was  the  amount  of  damage  by  a  certain  severance  which  was  in  dis- 
pute. In  his  award  he  was  silent  on  this  point.  On  a  motion  to  set  aside  the 
award  on  this  ground,  it  was  held  that  the  silence  on  this  claim  was  to  he  con- 
strued as  intending  that  the  umpire  gave  nothing  for  it,  and  that  the  words 
^^  having  weighed  and  considered  the  evidence  and  matters  so  referred  to  me,*' 
were  equivalent  to  the  de  prssnUssis,  and  that  the  award  was  good. — {Re  t^ 
Arbitration  of  the  Duke  of  Beaufort  and  ike  Swansea  Harbour  Trustees,  35  L. 
T.  Rep.  870.) 

Arbitration. — Umpire. — ^Where  two  arbitrators  appoint  different  persons  as 
umpires,  one  of  whom  is  not  known  to  one  of  the  arbitrators,  but  is  stated  by 
the  other  to  be  a  fit  person,  and  they  agree  to  draw  lots  to  determine  who  shall 
be  imipire,  and  the  lot  falls  on  the  person  who  was  not  known  to  one  of  them, 
it  is  an  invalid -appointment. — {Be  the  Arbitration  of  Wolf  etc,^  35  L.  T.  Rep. 
873). 

Contract  for  Purchase  of  Shares. — Misra>resentation. — ^B.  purchased  200 
shades  in  a  limited  company,  induced  thereto  by  information  given  to  him  at 
the  office  by  the  managers  and  the  reports  of  the  directors,  which  represented 
that  the  company  was  entitled  to  certain  lands  in  Canada,  which  was  proved 
not  to  be  true,  and  that  the  directors  had  adopted  a  system  of  payment  of  all 
claims  every  six  months,  which  was  not  so.  It  was,  however,  shown  that,  before 
completing  his  purchase,  B.  was  informed  that  the  manager  had  greatly  exceeded 
his  powers,  and  had  incurred  heavy  liabilities,  but  that,  neverthelees,  he  choee 
to  complete  his  purchase.  It  appeared  also  that  no  specific  inquiry  had  been 
made  by  him  as  to  the  title,  and  no  specific  representations  had  been  made  by 
the  directors  as  to  the  land,  and  on  these  grounds  the  Court  dismissed  a  bill 
praying  that  the  contract  might  be  rescinded.  But  it  came  out  that  the  cm- 
pany  luul  not  observed  the  dim;tions  of  the  Limited  Liability  Act  as  to  makuig 
out  a  balance-sheet  in  a  specified  form,  and  therefore  the  Court  would  not  give 
them  costs.  Stuart,  V.-C. :  Where  the  subject-matter  of  the  purchase  is  a 
certain  number  of  shares  in  a  public  joint-stock  company,  the  affairs  of  which 
are  conducted  under  the  regulations  of  an  Act  of  Parliament,  requiring  a 
periodical  and  accessible  record  of  its  transactions  and  its  assets,  there  may  be 
some  modification  of  the  rule  applicable  to  the  purchase  of  ordinary  propertj* 
Parliament  has  imposed  terms  on  these  joint-stock  companies,  oompellmg  them 
to  supply  an  accessible  record  with  a  view  to  the  safety  of  creditors  and  pur- 
chasers. These  sources  of  information  would  be  provided  in  vain  by  the  Legis- 
lature, unless  a  resort  to  them  was  considered  a  part  of  the  duty  of  a  purchaser. 
If  it  be  held  that  the  doctrine  of  constructive  notice  is  not  applicable  to  the  case 
of  negotiation  for  a  private  contract  of  partnership,  as  in  the  case  of  RawUns  v. 
Wickham,  where  there  are  no  legislative  regulations  for  the  supply  of  informa- 
tion, it  is  a  very  different  thing  to  apply  that  principle  to  ^e  case  of  a  public 
{'oiut-stock  company.  Nevertheless,  iraudulent  misrepresentation  or  fraudn- 
ent  concealment  as  to  the  state  of  its  affairs,  especially  if  made  so  aa  to  disaim 
inquiry,  must  have  their  due  effect  in  voiding  purchases  of  shares  in  public  com- 
panies, subject  to  these  legislative  safeguards,  if  the  fraudulent  conduct  be  ckarly 
proved.  .  .  .  The  plaintiff^s  own  statement  of  what  took  place  after  the  purchase, 
shows  plainly  enough  that  there  was  not  present  to  his  mind  anything  as  to  the 
particiuar  nature  and  extent  of  the  right  to  the  land  which  operated  as  a 
material  inducement  to  the  purchaser.  Even  when  he  ascertained  that  the 
counsel  of  the  company  had  given  an  opinion  that  the  land  could  not  be  dealt 
with  by  sale  or  mortgage  b^ore  the  completion  of  the  railway,  his  oandnct 
shows  that  he  did  not  think  that  on  tbat  point  he  had  to  complain  of  vnaept^ 
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Kiitation,  or  conld  ask  to  have  bis  purchase  set  aside  on  that  ground.  He  dis- 
puted the  construction  put  upon  the  Act,  and  insisted,  after  a  careful  perusal  of 
the  Acts,  that  the  counsel  was  mistaken.  The  sort  of  misrepresentation  which 
will  ayoid  in  a  contract,  must  be  misrepresentation  of  a  fact.  Where  the  alleged 
misrepreBentation  is  not  as  to  fact,  but  on  a  doubtful  question  of  law,  it  can 
scarcely  be  a  sufEicient  ground  for  rescinding  a  contract. — (fionyheare  y.  The 
New  Brunswick,  etc.,  Company,  8  W.  R.  281.) 

Assurance. — Proof  of  Death. — ^A  policy  assured  a  sum  to  be  paid  in  the  event 
of  the  assured  being  injured  by  an  accident,  and  dying  from  the  effects  of  it 
within  three  months.  It  provided  also  that  no  claim  should  be  made  in  respect 
of  any  injury,  unless  caused  by  some  outward  and  visible  means  of  which  satis- 
factory proof  could  be  furnished.  It  was  proved  that  the  assured  went  out  one 
evening  to  bathe ;  his  clothes  were  founa  on  the  steps  of  a  bathing-machine, 
and  six  weeks  after  a  body  was  washed  ashore,  but  not  identified  as  being  that 
of  the  assured.  It  was  held  that,  even  if  it  had  been  identified  as  his,  the  fact 
of  his  so  dying  was  no  evidence  that  his  death  proceeded  from  an  injury  caused 
by  accident  or  violence  within  the  meaning  of  the  policy.  The  Lord  Chief  Baron 
observed  that  the  case  was  suspicious ;  and  the  assured  might  be  waiting  in  some 
part  of  the  world  to  hear  the  result  of  the  trial,  and  participate  in  the  profits  of 
the  policies. — {Trew  v.  The  Railway  Passengers'  Assurance  Company,  35  L.  T. 
Rep.  377.) 

Patekt  Act. — Inspection. — ^It  was  intimated,  but  not  actuaUy  decided,  in  The 
Patent  Type  Founding  Company  v.  Walter,  35  L.  T.  Rep.  382,  that  sect.  42  of 
the  Patent  Act,  which  empowers  the  court  to  order  an  inspection,  etc.,  of  the 
matter  in  dispute,  does  not  extend  to  permission  to  take  away  specimens  for  the 
purpose  of  making  an  analysis. 

Damages. — Contract  to  give  Evidence. — ^B.  being  about  to  institute  a  suit  for 
divorce  on  the  ground  of  insanity  before  marriage,  retained  C,  a  surgeon,  to 
collect  information  and  attend  and  give  evidence  at  the  hearing  on  his  behalf. 
The  evidence  collected  sustained  the  allegation,  but  G.  failed  to  appear  at  the 
hearing,  although  he  had  received  money  for  his  services,  and  B.  was  therefore 
compelled  to  withdraw  the  record.  In  an  action  against  G.  for  the  negligence, 
it  was  held  to  be  sufficient  evidence  of  an  implied  contract  to  attend  as  a  wit- 
ness, and  that  B.  was  entitled  to  substantial  damages.  But  that  to  support  such 
an  action  it  must  be  established  that  the  contract  by  the  defendant  was  not  only 
to  attend  at  the  trial,  but  to  do  so  without  subpoena  or  conduct  money. — {Yeat- 
man  v.  Dempsey,  35  L.  T.  Rep.  402.) 

Railway. — Special  Contract. — ^B.  sent  goods  to  a  station  by  a  carman,  and  after- 
wards, having  learned  the  rates  of  carriage,  he  wrote  to  the  company :  ^^  Please 
forward  the  three  cases  of  marbles,  not  insured,  as  directed,  to  G.,  to  be  called 
for,  etc. — Signed  C.  M.,  per  W.  W."  W.  was  the  servant,  acting  for  M.,  the 
owner.  Sect.  7  of  the  Raulway,  etc..  Traffic  Act,  17  and  18  Vict.,  c.  31,  enacts 
that  '•''  no  special  contract  between  the  company  and  any  other  person  respecting 
the  receiving,  etc.,  of  goods,  shall  be  binding  upon  or  affect  any  such  party 
unless  the  same  be  signed  by  him  or  the  person  delivering  such  goods  for  car- 
riage." The  above  was  held  to  be  under  this  section  a  sufficient  contract,  com- 
plete in  itself,  meaning  that  the  goods  were  to  be  forwarded  at  the  owner's  risk, 
and  that  the  signature  was  a  sufficient  signature  by  the  owner  within  the  above 
section* — (^Peek  v.  The  North  Staffordshire  Railway  Company,  35  L.  T.  Rep.  407.) 

Bill  of  Exchange. — Consideration. — B.  carried  on  business  at  Liverpool, 
under  the  firm  of  B.  and  Co.,  and  in  partnership  with  C.  had  a  house  at  Rio, 
under  the  firm  of  B.,  C.,  and  Co.  D.'s  correspondents  at  Rio  drew  a  bill  on  D., 
which  they  eold  to  B.,  C.,  and  Co.,  the  money  to  be  paid  in  a  month.  B.,  C, 
and  Co*  peceed  the  bill  to  B.  and  Co.,  in  the  usual  course  of  business.  The 
rnrrlwirr  moTipy  not  being  paid,  it  was  held  that  B.  could  not  recover  on  the 
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bill,  being  in  the  same  poeition  as  if  the  Rio  firm  were  the  nominal  pLiintiffa, 
and  as  between  him  and  defendants  there  was  a  total  failure  of  consideratioD. 
Martin,  B.  :  On  the  first  point  it  is  clear,  if  a  defendant  makes  a  defence 
against  one  plaintiff  in  an  action  of  this  description,  he  makes  a  defence  against 
aU,  however  numerous  they  may  be.  On  the  other  point  I  have  had  some  doubt. 
I  was  much  struck  with  the  argument,  that  this  transaction  ought  to  be  looked  at 
by  itself,  and  regarded  as  a  case  in  wluch  the  purchase-money  was  to  be  paid  in  a 
month  of  a  bill  at  three  months ;  and  that  the  principle  of  a  condition  precedent 
to  the  payment  of  money  ought  to  be  applied  to  it.  It  appears  to  me  that 
principle  is  applicable  in  this  case,  regardmg  it  as  a  transaction  between  three 
persons,  all  of  whom  knew  the  circumstances,  and  haye  similar  rights.*'— (ilj^Jejf 
V.  Johnson,  8  W.  R.  218.) 

Theft  or  Reset. — Marital  Coercion, — ^In  this  case  it  appeared  that  there  was 
evidence  of  part  of  the  stolen  property  being  found  in  the  house  where  the 
prisoner  and  her  husband  lived  together,  and  of  other  circumstances  which  war- 
ranted the  jury  in  finding  the  husband  guilty  of  receiving.  The  evidence 
peculiarly  applicable  to  the  prisoner  consisted  in  the  fact  of  me  prisoner,  some 
time  after  the  things  were  stolen,  having  produced  (in  the  absence  of  her  hus- 
band) some  of  the  stolen  property,  and  saying  to  a  witness  that  they  were  to  be 
destroyed,  and  desiring  the  witness  to  state  some  falsehood  with  respect  to  them ; 
she  had  also,  at  the  time  of  her  apprehension,  on  her  fingers  some  of  the  stolen 
property.  On  the  behalf  of  the  prisoner  the  judge  was  requested  to  put  it  to 
the  jury  to  find  whether  the  prisoner  received  the  property  from  her  husband 
or  in  hiis  absence  ?  This  the  learned  judge  decHned  to  do,  but  upon  the  jury 
returning  a  verdict  of  guilty,  and  the  same  request  being  again  made,  he 
decided  upon  reserving  the  point  for  the  consideration  of  the  Court  above. 
That  Court  decided  tmit  the  question  ought  to  have  been  so  left  to  the  jury. 
Erie,  C.J.,  said — It  was  perfectly  consistent  with  the  facts  proved  that  the 
goods  might  have  been  taken  to,  and  received  by,  the  husband  at  his  own  house, 
and  BO  come  into  the  possession  of  the  wife  through  her  husband  in  a  numnei 
that  did  not  render  her  liable  to  be  convicted.  The  goods  clearly  were  taken  to 
the  husband's  house.  If  the  question  had  been  left  to  the  jiiry,  and  they  had 
convicted  the  wife,  the  court  would  have  supported  that  conviction ;  but  as  it 
has  not  been  so  left,  the  Court  thought  it  more  satisfactory  that  her  conviction 
should  be  quashed.'' — (Reg,  v.  Wardroper,  35  L.  T.  Rep.  416.) 

Railways. — Contract  to  Carry. — ^B.  delivered  oxen  at  the  C.  station  of  the  D. 
Railway  Company,  to  be  conveyed  toX.  The  line  from  C.  to  D.  was  the  pro- 
perty of  the  D.  Cfompany,  but  &om  D.  to  E.  it  was  the  property  of  the  F.  Com- 
pany. The  D.  Company  charged  one  rate  for  the  entire  journey,  which  was  to 
be  paid  at  X.,  and  issued  a  contract  note,  which  was  signed  by  B.*s  agent,  axui 
of  which  a  condition  was,  that,  ^^  for  the  convenience  of  the  owners,  the  com- 
pany will  receive  the  charges  payable  to  other  companies  for  conveyance  of  such 
catlie  over  their  lines,  but  will  not  be  subject  to  liability  for  any  Iobb,  delay, 
default,  or  damage  arising  on  such  other  railway."  The  cattle  were  loaded  on  a 
truck  of  the  F.  Company,  and  sustained  injury  from  a  defect  in  it,  while  on  the 
F.  Company's  line.  B.  brought  an  action  against  the  F.  Company,  alleging  a 
delivery  to  them  at  the  C.  station.  It  was  heM,  however,  that  the  action  would 
not  lie,  there  being  no  contract  between  them  and  the  defendants :  that  there 
was  only  one  contract  for  the  entire  journey,  and  that  was  with  tne  D.  Com- 
pany.— (jCoxon  V.  The  Great  Western  Railway  Company,  35  L.  T,  Rep.  442.) 
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THE  PHILOSOPHY  OF  LAW  MAXIMS. 

n.  Dolus — Culpa — ^Moba — ^Impebitia. 

In  lesQining  our  commentaiy  on  those  maxims  of  law  which  have 
a  common  application  in  the  Civil  law  and  in  the  law  of  Scotland, 
we  come  now  to  consider,  as  we  proposed  in  our  last  number,  those 
which  illustrate  the  doctrines  of  dolus,  culpa,  etc.     It  is  only  as 
affecting  the  liability  of  parties  to  contracts  that  these  doctrines 
possess  any  practical  importance,  and  our  attention  will,  therefore, 
be  confined  to  their  legal  operation  within  these  limits.    To  the 
first  branch  of  the  subject,  we  shall  only  advert  in  a  very  general 
way.    It  will  be  in  the  recollection  of  some  of  our  readers,  that  this 
part  of  the  subject  has  lately  undergone  discussion  in  the  very  in- 
teresting and  instructive  series  of  papers  on  the  Law  of  Fraud,  com- 
muiicated  to  this  Journal.    As  regards  the  other  points  alluded  to, 
oar  object  will  be  to  state  a  few  comprehensive  rules,  embracing  as 
wide  a  range  as  possible  of  the  circumstances  in  which  they  are 
^nendly  applied.    To  enter  on  the  discussion  of  controverted 
points,  or  to  attempt  a  minute  analysis  of  individual  cases,  would  be 
foreign  to  oar  purpose.    In  the  broad  general  principles — partly  of 
natural  equity — partly  of  conventional  authority — which  underlie  the 
whole  doctrine,  there  is  a  remarkable  resemblance,  we  might  almost 
say,  identity,  between  the  Civil  law  and  the  law  of  Scotland,  and  it 
is  of  these  general  principles  only  that  we  now  propose  to  treat. 

I.  Dohu^ — ^In  all  essential  particulars,  the  ordinary  definitions 
of  Dolus,  are  clear  and  consistent  with  one  another.  Under  it  we 
most  include  everything  that  comes  within  the  verge  of  firaud.  It 
is  ^  onrnie  caUidUaSy  faUacioy  maehinatio  ad  cireumveniendumffaUifir 
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dum  decipiendum  alterum  adhibita."   Its  distingaishing  characteristic 
is,  that  it  admits  of  intention  or  design  ;  and,  in  this  sense,  as  esta- 
blishing an  opposition  between  damage,  which  is  occasioned  by  a 
mere  error  in  judgment,  and  loss  arising  irom  a  criminal  act,  it  is 
always,  both  in  our  law,  and  in  the  Koman  system,  specially  dis- 
tingnished  from  Culpa,    We  most  again  refer  the  reader  to  a  prior 
series  of  papers,  for  a  detailed  exposition  of  the  principles  which  con- 
stitute the  doctrine  of  Dolus.     At  present  we  confine  ourselves  to 
the  remark — and,  in  expressing  it,  we  may  be  held  to  enunciate  a 
general  rule — that,  irrespective  altogether  of  convention,  the  effects 
of  intentional  wrong  must  be  condoned  by  the  party  who  commits 
it.     The  apparent  qualifications  which  might  be  adduced  from  the 
practice  of  the  law  of  Scotland,  may  be  explained,  for  the  most  part, 
by  the  peculiarities  of  individual  cases,  without  disturbing  a  prin- 
ciple scarcely  more  axiomatic  in  the  region  of  morals  than  universal 
in  its  operation  within  the  more  positive  sphere  of  law. 

n.  Culpa. — Culpa  is  defined  by  Paulus  as  ^'  quod  cum  a  diligenU 
provideri  poterit  nan  est  provisum.*^     It  is  omne  factum  ineons^dtvm, 
every  inconsiderate  act,  whether  of  omission  or  commission,  whereby 
loss  is  incurred  by  another — as  a  mere  error  of  the  understanding 
it  has  already  been  distinguished  from  Dolusy  which  is  an  error  of 
the  heart ;  within  its  own  limits,  it  admits  of  degrees,  and  of  these 
jurists  have  generally  admitted  three.     Culpa  is  said  to  be  either 
kUaj  or  levisj  or  Uvissima.     Culpa  lata  has  been  variously  defined 
as  ^^  negligentia  crassa ;"  ^^  nimia  negligentia,  id  est,  non  tnteWgen 
quod  omnes  intelligunt  /'  ^^  dissoluta  negligentia  qucBprope  dolus  esC 
Sometimes  the  definition  takes  a  negative  form, — ^the  amount  of 
negligence  in  any  particular  case  being  determined  by  a  considera- 
tion of  the  care  or  diligence  which  might  be  looked  for  ander  similar 
circumstances.     Diligence,  also,  being  arranged  by  jurists  under 
three  heads,  ^'  culpa  lata*^  is  said  to  be  the  want  of  the  '^  diligenJba 
communis  omnium  hominum;^  the  greatest  aodount  of  blame — the 
lowest  standard  of  care.     Negligence  of  this  sort,  in  one's  own  con- 
cerns, amounts  to  prodigality  ;  in  the  concerns  of  others,  it  verges 
upon  fraud.     The  second  degree  of  diligence  is  that  which  people 
are  in  the  habit  of  employing  in  the  management  of  their  own 
property,  and  which  they  are  expected  to  extend  to  that  of  others 
when  it  is  committed  to  their  charge.    Opposed  to  this  is  eulfo, 
levis.     Culpa  Uvissima  is  the  falling  short  of  a  standard  higher  still, 
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--of  an  amount  of  diligence  which  is  even  more  exact  and  vigilant 
than  that  with  which  a  reasonable  man  is  wont  to  administer  his 
own  affairs.    Of  this  nature  was  the  diligence  required  of  a  bor- 
rower, who  gave  no  interest  for  the  use  of  money,  and  it  was  tech- 
nically known  among  the  Roman  jurists  as  the  care  of  a  ^'  bonus" 
or  ''diligens  pater-familias."     Such  are  the  three  common  divisions 
of  the  subject.     Some  modern  lawyers  have  aimed  at  a  still  more 
minute  classification,  rejecting  the  absolute  standards  of  the  older 
law  for  a  relative  one  borrowed  from  each  particular  case.     Culpa 
is  then  spoken   of  as  being  either  culpa  in  abatractOj  or   culpa 
in  eoncreio.    In  a  special  sense,  culpa  levis,  the  second  degree  of 
negligence  which  has  been  incorporated  among  the  so-called  abso- 
lute standards — the  falling  short  of  that  diligence  which  a  man 
shows  in  the  management  of  his  own  affairs — may  be  considered 
as  culpa  in  concreto ;  but  the  character  of  concrete  or  abstract  may 
be  generally  applied  to  the  three  different  kinds,  and  the  jurists 
with  whom  the  distinction  is  in  vogue,  have,  for  the  most  part,  given 
it  this  application. 

Oar  attention  has  hitherto  been  confined  to  the  definitions  of  the 
subject  employed  by  the  Civilians  and  in  our  own  institutional 
works.    A  clearer  view  of  the  nature  of  the  distinctions  in  ques- 
tion may  be  obtained,  by  considering  their  relations  to  the  different 
classes  of  contracts,  with  respect  to  property.     Questions  of  liability 
of  this  nature  are  most  apt  to  arise  in  reference  to  the  possession  of 
property ;  considering,  therefore,  the  different  purposes  for  which 
it  may  pass  out  of  the  hands  of  the  original  owner,  we  obtain  the 
following  result.     The  case  is  by  no  means  limited,  as,  at  first  sight, 
would  appear  to  the  party  who  is  possessor  merely,  and  not  pro- 
prietor.    There  are  circumstances  in  which  the  latter  may  be  called 
upon  to  make  good  the  effects  of  culpa^  even  with  reference  to  his 
own  property,  and  when  placed  under  the  charge  of  another.     The 
property  of  one  may  be  in  the  hands  of  another. 

(1.)  For  the  purpose  of  custody  alone,  as  in  the  contract  of  de- 
posit. Oar  limits  will  not  permit  us  to  dwell  upon  the  distribution 
of  interest  and  burden  as  they  occur  in  the  several  obligations ; 
we  shall  merely  state  the  case  shortly,  as  between  the  possessor 
and  proprietor.  Here  the  possessor  is  responsible  for  culpa  lata 
only ;  there  can  be  no  question  as  to  the  liability  of  the  owner, 
so  far  at  least  as  the  subject  of  the  contract  is  concerned;  for, 
if  the  property  perishes  through  his  fault,  it  perishes  to  himself. 
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The  same  is  the  case  where,  m  a  contract  of  sale,  the  bargain  being 
finally  concladed,  the  seller  undertakes  the  care  of  the  goods  at  the 
bnjer^s  request.  Bes  peril  domino  in  the  event  of  loss ;  and,  in  a 
question  of  liability,  all  consideration  of  the  original  contract  is  de- 
parted from,  and  the  possessor  is  judged  according  to  the  ordinary 
standard  of  diligence  which  obtains  in  gratuitous  trust. 

(2.)  For  the  purpose  of  use  by  the  possessor,  mthout  compensa- 
tion, as  in  the  contract  of  commodate  and  precarium.  In  theee 
cases,  the  possessor  is  liable  for  culpa  levUsima.  The  owner  mast 
sustain  the  burden  of  accidental  loss ;  and,  if  the  property  perish 
through  any  fault  of  his,  he  has  not  only  to  bear  his  own  loss,  bat 
he  is  bound  to  reimburse  the  possessor  of  all  proper  outlay,  should 
such  a  claim  arise. 

(3.)  For  the  purpose  of  use  by  the  possessor,  with  comp^isation 
to  the  proprietor,  as  in  the  contract  of  hiring.  Here  the  liability 
of  both  parties  is  equal,  each  being  bound  to  answer  to  the  other 
for  the  effects  of  culpa  levis.  Accidental  perishing  of  the  subject 
falls,  as  in  the  last  instance,  upon  the  owner,  and,  iifortioriy  loss  oc^ 
casioned  by  his  own  fault  will  not  relieve  him  from  the  obligation 
to  make  good  the  damage  sustained  by  the  possessor. 

(4.)  For  the  security  of  the  possessor  and  the  continuance  of  the 
credit  of  the  proprietor,  as  in  the  contract  of  pledge.  The  standard 
is,  again,  culpa  levUy  ordinary  diligence  being  necessary  on  both 
sides,  and  the  question  of  loss  standing  as  before. 

(5.)  For  the  purpose  of  management  by  the  possessor^  withoot 
remuneration,  as  in  the  contract  of  negotiorum  gestio*  As  a  gene- 
ral rule,  the  liability  of  the  possessor  is  only  for  culpa  lata;  in 
particular  cases  it  may  be  extended  to  culpa  levis^  and  even  to 
culpa  levisnmay  according  to  the  motives  which  dictated,  and  the 
necessity  which  justified,  his  interference.  In  tliis  case^  as  in  de- 
posit, the  bearing  of  crdpa  by  the  owner,  upon  the  subject  of  the 
contract,  does  not  admit  of  practical  estimation. 

(6.)  For  the  purpose  of  management  by  the  possessor^  with  re- 
muneration from  the  proprietor,  as  in  the  contract  of  mandate. 
The  middle  degree  of  diligence  is  again  the  standard  for  both 
parties,  as  well  in  questions  of  loss  upon  the  subject  of  the 
contract,  as  with  reference  to  their  reciprocal  obligations.  But 
it  is  not  easy  to  reduce  the  principles  which  enter  into  this  con- 
tract under  any  general  rule.  In  its  practical  operation,  it  is, 
perhaps,  more  dependent  than  any  other  in  the  system  of  oUiga- 
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tioDa  to  the  contingencies  and  pectdiarities  of  conventional  arrange- 
meDt 

Under  another  head  might  be  included  the  purpose  of  society,  or 
partnership.  The  broad  distinction,  however,  between  owner  and 
possessor,  is  here  lost  sight  of  in  the  presence  of  a  common  interest 
and  a  common  stock,  and  the  contract  is  therefore  best  regarded 
from  a  general  point  of  view. 

ni.  Mara. — Another  ground  of  the  conversion  or  modification  of 
the  original  object  of  obligations  is  Mora.    In  a  general  sense  it 
may  be  held  as  comprehended  under  Culpa ;  but  it  is  commonlj 
treated  as  an  independent  doctrine  both  in  the  Soman  system  and 
in  the  law  of  Scotland,  and  it  plays  a  specially  important  part  in 
the  relation  between  debtor  and  creditor.     It  is  a  more  difficult  task, 
however,  to  determine  its  general  principles,  than  to  fix  the  rules 
which  alter  into  questions  of  Culpa.    While  the  latter  has  gradually 
acquired  a  stereotyped  significance,  and  its  practical  estimation  has 
become  limited,  for  the  most  part,  to  the  several  obligations,  the 
former,  as  less  impressed  with  a  technical  character,  may  be  the 
subject  of  calculation  between  parties  in  almost  every  transaction 
of  life.    Beyond  a  few  propositions,  therefore,  of  a  vague  and  some- 
what desultory  character,  it  would  not  seem  safe  to  venture  upon 
▼eiy  particular  statements.     As  to  the  following,  there  can  be  no 
manner  of  doubt. 

(1.)  In  all  transactions  which  are  affected  by  a  condition  of  time, 
either  by  implication  or  in  virtue  of  express  agreement,  loss  ac- 
cruing from  any  failure  to  observe  the  limits  specified,  must  be 
borne  by  the  party  in  fault.    At  first  sight,  this  proposition  has  the 
character  of  a  mere  common  place.    It  is  a  truism,  however,  which 
is  sometimes  attended  by  the  most  important  results ;  for,  while  in 
some  obligations  the  presence  of  Mora  has  only  the  effect  of  bur- 
dening one  of  the  parties  with  an  incidental,  and,  perhaps,  not 
serious  loss,  the  effect  of  it  in  others  is  to  affect  their  constitution 
with  a  radical  change.    It  is  in  virtue  of  this  principle,  for  example, 
that  in  a  contract  of  sale,  where  the  bargain  has  been  finally  con- 
cluded, any  tmdue  delay  in  the  delivery  will  transfer  the  risk  from 
the  buyer  to  the  seller,  contrary  to  the  rule  ^'  Periculum  rei  vendiiof^ 
nandum  traditOB^  est  emptoris.**     It  is  a  limitation,  however,  to  the 
general  rule,  that  if  the  guilty  party  is  able  to  prove  that  the  loss 
would  eqiuilly  have  arisen  under  other  circumstances,  and,  notwith- 
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Standing  his  delay,  the  mere  fact  of  blamei  on  his  part,  is  not  suffi- 
cient to  establish  liability. 

(2.)  Res  perit  domino  is  a  rale  of  almost  universal  application, 
when  loss  to  property  arises  from  a  castts  fortuiitiSj  extending  even 
to  cases  where  the  subject  perishes  in  the  hands  of  the  mere  pos- 
sessor, who  is,  gratnitonsly,  deriving  all  the  advantage  that  may  be 
drawn  from  it.  Subject  to  the  limitation  expressed  in  the  last  pro- 
position, it  is  a  consequence  of  the  presence  of  Moroj  that  the  party 
guilty  of  it  is  denied  the  privilege  of  pleading  this  equitable  ex- 
ception. 

Taking  the  relation  between  debtor  and  creditor  as  our  point  of 
view,  we  obtain  the  following  result : — 

(1.)  Mora  debitoris  (mora  solvendi),  which  properly  presupposes 
admonition  from  the  creditor  (interpellatio),  has  the  effect  to  per- 
petuate the  obligation,  so  that,  thereafter,  the  debtor  is  not  released 
by  any  accident  which  may  render  the  natural  fulfilment  of  the 
obligation  impossible,  but  is  bound  to  suffer  the  direct  loss  from 
Moray  and  to  repair  his  adversary's  damage.  The  doctrine  is  thus 
stated  in  the  Pandects,  ^^  Debitor  tetietur  etiam  de  casu  fortmio 
quando  qus  mora  prcecessit  interitum  rei  quia  mora  perpeiuai  obU- 
gationemJ* 

(2.)  Conversely,  mora  creditoria  (mora  acciprendi),  that  is,  un- 
justifiable refusal  to  accept  the  fulfilment  of  the  obligation,  when 
duly  tendered,  reduces  the  liability  of  the  debtor  to  a  prcpstatio  doli, 
and  culpoB  latce. 

(3.)  A  still  stricter  view  of  the  relation  between  debtor  and 
creditor,  as  constituted  by  money  obligations,  establishes  the  rale, 
that  a  delay  in  payment  of  the  principal,  will  ground  a  claim  for 
interest.  In  ordinary  circumstances,  such  claim  must  be  preceded 
by  a  demand  from  the  creditor ;  but,  in  obligations,  which  are  condi- 
tioned by  a  definite  day,  the  rule  operates  ^^  IHes  interpellat  pro 
homine* 

IV.  Imperitia. — ^The  principles  of  this  doctrine,  though  compre- 
hended under  a  title  bearing  all  the  character  of  a  generic  name, 
are  essentially  of  a  special  nature,  and  will  be  best  considered  at  a 
future  stage  of  our  discussions  in  connection  with  the  maxim  '^  Im- 
peritia culpcB  adnumeraturJ^ 

Passing  from  these  general  statements  and  overrules  which 
assume  the  form  of  mere  definitions,  such,  for  example,  as  doltis  H 
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bta  culpa  cBquiparantur^^  and  the  like,  the  sabstance  of  which  has 
already  been  affirmed  in  the  preceding  observations,  we  meet  with 
the  rule — 

*^  GeneraUter  cum  de/raude  disputatur  non  quid  habeat  actor  sed  quid  per  ad* 
vermrium  habere  non  potuerit  considerandum  est,^^ 

As  a  general  role  in  questions  of  fraud,  the  pursuer^s  claim  is  to  be  judged,  not 
by  the  amount  of  his  debt,  but  according  to  the  benefit  which,  but  for  his  ad- 
Tersarj,  he  might  have  enjoyed. 

It  is  not  easy  to  conceive  under  what  circumstances,  the  qualifica- 
tion, which  introduces  this  rule,  might  be  held  to  operate  ;  for,  if  one 
feature  more  than  another  is  characteristic  of  the  Soman  jurispru- 
dence, it  is  the  singular  rigour  with  which  the  reparation  of  fraud 
is  exacted  from  the  party  who  commits  it.     A  similar  tendency  is 
traceable  in  the  law  of  Scotland ;  and  the  rule  before  us  at  once 
ilJostrates  the  common  attribute,  and,  in  directing  our  attention  to 
the  almost  identical  application  of  an  important  doctrine  in  the  two 
systemsj  furnishes  us  with  another  proof  of  the  striking  approxima- 
tion which  they  have  both  made  towards  the  same  great  principles 
of  mercantile  law.     The  object  of  the  Roman  jurist  in  the  rule  is 
to  enunciate  a  general  standard  to  which  reference  might  be  made 
in  fixing  the  compensation  to  be  awarded  in  redress  of  obligations 
fraudulently  undischarged  ;  and  the  pith  and  the  substance  of  it  lie 
in  the  facts — first,  that  the  party  who  sufiers  enjoys  the  benefit  of 
the  very    highest    scale — the   measure  of   possible  profits;   and, 
secondly,  that  these  profits  are  awarded  irrespective  altogether  of 
the  consideration  whether  the  wrong-doer  himself  has  previously 
enjoyed  them.     It  is  not  the  damnum  merely,  the  ^^quid  habeat 
actoTj*  but  the  lucrum  also,  the  ^'  quid  habere  non  potuerit^*  that  enters 
into  the  calculation,  and  it  is  the  indefiniteness  of  this  lucrum^  and 
the  wide  range  which  it  may  probably  assume,  that  really  consti- 
tute the  burden  of  the  defender's  punishment.     In  spite  of  its 
severity,  however,  the  books  of  the  Civilians  furnish  us  with  nume- 
rous illustrations  of  the  rule.     It  was   in   accordance  with   this 
principle,  for  example,  that  if  a  person  had  fraudulently  failed  in 
obtaining  his  principars  ratification  to  an  engagement  which  he  had 
promised  in  his  name,  he  was  liable  to  the  contracting  party,  not 
only  in  the  damage  which  he  had  actually  sustained,  but  for  the 
profits  which  the  natural  issue  of  the  obligation  might  have  enabled 
him  to  make.     So  also  an  heir ;  who  had  illegally  detained  from  the 
legatee  a  legacy  bequeathed  to  him  by  the  testator,  was  bound  not 
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onlj  to  restore  such  profits  as  he  himself  had  drawn^  hot  those  also 
which  the  legatee  might  have  derived.    In  turning  to  the  law  of 
Scotland,  on  the  other  hand,  for  an  illustration  of  the  rule,  we  are  at 
once  reminded  of  the  distinction,  of  which  the  principle  which  under- 
lies it  is  its  essential  basis,  between  the  compensation  of  a  simple 
breach  of  contract  and  the  damage  which  arises  when  the  breach  is 
aggravated  by  fraud.    The  general  role,  in  the  former  case,  is,  that 
a  person  bound  absolutely  failing  to  fulfil  his  engagement,  must  make 
good  the  direct  loss  which  his  adversary  has  sustained ;  and  the 
principle  observed  in  calculating  this  loss  is,  that  while  on  the  one 
hand,  nothing  in  the  shape  of  profits  is  allowed  to  the  defender,  it 
is  jealously  seen,  on  the  other,  that  his  condition  is  not  worse ;  in 
the  latter,  a  more  stringent  rule  of  liability  is  adopted,  and  the 
guilty  person  is  subjected  to  the  burden  of  repairing,  not  direct  loss 
only,  but  that  also  which  is  collateral  and  consequential.     It  is  this 
distinction  to  which  we  previously  adverted,  as  illustrating  the  con- 
currence of  the  two  systems  in  giving  practical  effect  to  the  principle 
of  the  rule.     It  enters  largely  into  the  law  of  Scotland  ;  and  the 
Pandects  are  replete  with  passages  which  show  that  it  was  equally 
familiar  to  the  Romans.     Paulus,  in  estimating  the  liability  of  a 
seller  who  does  not  give  possession  to  the  buyer  at  the  proper  time, 
expressly  indicates  that  the  element  of  fraud,  as  an  important  quali- 
fication of  the  general  rule,  was  clearly  present  to  his  mind. 

So  much  for  the  punishment  of  fraud.     But  it  sometimes  does 
not  clearly  appear  what  firaud  is,  and  the  rule  says, — 

'^  NuUus  videtur  dolofacere  qui  suo  jure  ut  itur.^^ 
No  one  is  held  to  act  fraudulently  who  avails  himself  of  his  own  right. 

This  rule  is  to  be  interpreted  in  a  purely  negative  sense,  as  im- 
plying what,  in  particular  circumstances,  a  person  may  do  without 
subjecting  himself  to  the  pains  and  penalties  of  fraud.  This  prin- 
<!iple  of  construction,  at  least,  appears  to  be  at  once  the  most 
natural  and  the  safest,  and  it  is  difficult  to  see  grounds  on  which  the 
preference  should  be  yielded  to  another.  It  certainly  cannot  be 
held  to  indicate  any  antithesis  between  fi:^ud  and  legal  rights,  con* 
demning  the  one  and  sanctioning  the  other,  in  the  simple  view  of 
their  broad  naked  contrast  In  the  region  of  morals,  this  is  not  the 
relative  position  of  right  and  wrong,  and  we  know  that,  pnctically, 
there  is  no  such  oj^position  in  the  sphere  of  law.    What  is  fcaadu- 
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lent  is  cleariy  enough  marked,  and  the  prohibition  is  absolute  that 
it  shall  not  be  d<»ie.    The  coffiverse  proposition,  however,  is  not 
always  true,  that  a  person  may  push  his  rights  to  the  utmost  limits 
to  which,  according  to  an  abstract  view  of  things,  he  may  seem 
eDtitled  to  do ;  and  the  numerous  restraints  imposed  on  the  exercise 
of  property  in  deference  to  public  policy,  neighbourhood,  and  the  like, 
are  sufficient  evidence  of  the  extent  to  which  the  qualification  is 
fiuniliar  to  the  practice  of  our  law.    In  view  of  this  consideration, 
therefore,  it  would  seem  as  if  the  juxtaposition  in  the  rule  of  these 
two  conditions  was  less  intended  for  the  purpose  of  establishing  their 
opposition,  as  of  showing  how  clearly  the  limits  of  the  one  border  on 
the  confines  of  the  other.    In  this  sense  the  rule  is  strictly  true,  both 
of  the  civil  law  and  of  the  law  of  Scotland,  and  may  be  illustrated  by 
leferenoe  to  a  principle  wluch  is  clearly  recognised  in  both.    It  is  not 
more  grateful  to  the  genius  of  our  law,  that  all  fraudulent  preferences 
on  the  eve  of  bankruptcy  should  be  repressed,  than  it  was  the  aim  of 
the  £oman  to  secure  an  equal  distribution  of  property  to  all  who 
had  an  interest  in  the  common  debtor^s  effects.    But  this  object 
can  only  be  attained,  in  a  general  way,  by  the  enactment  of  certain 
statntory  rules ;  and  these  rules,  necessarily  drawing  after  them  a 
strict  interpretation,  there  must  be  always  scope  for  a  large  class  of 
donbtful  transactions  not  falling  under  the  jurisdiction,  but  still  in- 
consistent with  the  spirit  of  the  law.     Such  an  evasion  would  be 
practised  by  a  creditor,  who,  in  the  knowledge  of  the  insolvent  dr- 
camstanoee  of  his  debtor,  obtained  payment  of  his  own  debt  to  the 
prejudice  of  the  claims  of  others;  but,  utitur  suojure^  and  so  long 
as  he  keepe  within  the  limits  of  the  law,  he  is  not  subjected,  either 
by  the  civil  law  or  by  the  law  of  Scotland,  to  the  pains  and  penalties 
of  fi:aud. 

But  the  law,  while  guarding  legal  claims,  and  thus  involuntarily 
lending  its  sanction  to  what  may  not  always  be  morally  right,  is,  at 
least,  strict  to  mark  that  no  advantage  shall  be  derived  from  what 
is,  clearly,  legally  wrong.    The  rule  is  absolute. 

'^  Nemo  ex  suo  delicto  meliorem  conditionem  suamfacere  potest^ 
No  one  can  better  his  condition  by  his  own  wrongfol  act. 

Departing  from  the  general  question  of  fraud,  and  the  penalty 
which  attaches  to  it,  we  come,  in  this  rule,  to  consider  one  of  its 
more  special  aspects  in  which,  under  guise  of  a  trite  moral  saying, 
it  indicates  the  existence  of  a  most  important  and  widespread  prin- 

VOL.  IV. — ^210.  XLII.  JUlfB  1860.  0  O 
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ciple  of  law.  In  its  obvious  and  prima  fade  meaning,  it  has  little 
or  no  significance  beyond  averring  in  general  terms  the  nnlawfiil- 
ness  of  crime ;  it  is  only  in  what  may  be  called  its  secondary  sense 
that  it  has  an  interest  for  our  present  subject.  As  thus  interpreted, 
its  meaning  is,  that  no  one  shall  be  allowed  to  derive  any  benefit 
from  the  efiects  of  his  own  criminal  act ;  in  other  words,  that  a  plea 
which,  in  point  of  law,  might  be  considered  generally  good,  shall,  in 
point  of  fact,  be  denied  to  the  party  who  maintains  it,  if  it  draws 
support,  in  any  way,  from  the  consequences  of  his  own  wrong. 

The  rule  is  so  familiar  to  the  practice  of  our  law,  that  we  need 
not  pause  to  state  any  special  illustrations  of  it.  Upon  it  depends 
the  general  principle,  according  to  which  action  is  denied  to  a 
smuggler  upon  all  bargains  entered  into  with  reference  to  vitiated 
goods.  The  transaction  may  be,  in  itself,  lawful,  and  apart  from 
the  original  viiium  reale  may  support  the  case  which  the  smuggler 
maintains ;  yet  the  law  will  not  give  it  effect,  because,  in  doing  so, 
it  would  sanction  the  triumph  of  a  criminal  act,  and  the  prohibition 
is  absolute  that  there  shall  be  no  fraud.  In  the  Roman  law,  the 
illustration  which  most  readily  occurs,  vindicates  the  rule  in  a  veiy 
striking  manner.  In  virtue  of  the  privilege  known  as  the  benefidvm 
competentujBj  a  debtor  might  claim  to  be  condemned  only  in  an 
amount  which  he  could  pay  without  being  reduced  to  a  state  of 
destitution.  This  plea,  however,  he  could  maintain,  only  when  he 
had  made  a  full  disclosure  of  his  circumstances.  If,  in  executing  a 
^'  cessio  bonorum'*  to  his  creditors,  he  had  attempted  to  secure  his 
own  advantage  by  fraudulent  reservations,  he  was  utterly  excluded 
from  the  benefits  of  the  customary  relief.  Numerous  other  corro- 
borations of  the  rule  might  be  adduced  from  the  principles  of  both 
systems,  were  it  not  unnecessary  to  dwell  at  greater  length  upon  a 
point  which  is  the  subject  of  almost  daily  and  universal  practice. 

W.A.B. 
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Select  Cases  in  Chancery^  temp.  Napier.  Edited  by  William  B. 
Druby,  Esq.,  Barrister-at-Law.  Dublin  :  Hodges,  Smith,  and 
Co.     1860. 

The  Law  Reporter^  or  Law  Times  Reports.  New  Series.  London ; 
Crockford. 

MaeqneerCs  Reports.    Vol.  III.  Part  3.     London  :  W.  Maxwell. 

Those  members  of  the  legal  profession  in  Scotland  who  are  sensible 
of  the  advantage  to  be  derived  from  possessing  themselves  of  the  cmr- 
rent  English  decisions,  must  experience  some  little  di£Bculty  in  mak- 
ing a  selection  from  amongst  the  various  series  of  Reports  which  now 
issue  from  the  London  press.    The  embarrassment  we  refer  to  is  not 
exactly  one  of  that  simple  metaphysical  character  which  is  repre- 
sented by  the  figure  of  the  ass  betwixt  the  two  bundles  of  hay.    If 
the  problem  were  simply  to  make  sure  of  reading  the  best  reports. 
Baron  Bramwell  is  ready  with  a  solution, — Bead  them  all.    That 
indefatigable,  though  somewhat  cross-grained  votary  of  the  law,  has, 
it  seems,  no  favourite  authors  in  this  department  of  literature ;  but 
regarding  the  whole  file  of  volumes  as  so  many  enemies  to  be  con- 
quered, he  resolutely  attacks  them  one  after  another,  and  never 
flags  while  a  case  remains  to  be  mastered.     <'  I  read,*'  said  his 
Lordship,  in  his  evidence  before  the  Common  Law  Commissioners, 
in  1857,  '^  I  read  what  I  suppose  you  may  call  the  orthodox  Beports 
of  the  three  Common  Law  Courts,  namely,  Ellis  and  Blackburn, 
the  Common  Bench  Beports,  and  Hurlstone  and  Norman.    I  read 
the  Law  Journal  Beports,  Equity  and  Common  Law,  and  I  read 
the  Jurist  Beports.    I  read  over  the  same  case  very  often  three 
times ;  but  if  I  do  not  do  so,  I  am  not  sure  that  I  shall  not  miss  it, 
so  I  read  it  to  make  sure  I" 

Such  a  systematic  study  of  the  decisions  of  the  English  tribunals, 
is  doubtless  highly  praiseworthy,  and  indeed  indispensable,  in  the 
case  of  one  who  is  to  contribute,  by  his  judgments,  the  materials  for 
fxiture  volumes  of  these  interesting  periodicals.  But,  unhappily, 
life  is  too  short  for  ordinary  mortals  to  attempt  the  perusal  of 
all  the  excellent  works  which  have  been  written  for  the  instruc- 
tion and  entertainment  even  of  their  own  profession ;  and  for  the 
Scotch  lawyer  at  any  rate,  a  more  cursory  study  of  the  English 
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treatises  ought  to  be  sufficient.    It  is  well  known,  that  the  exi- 
gencies of  professional  duty,  and  the  increasing  value  and  import- 
ance of  English  decisions  in  commercial  and  civil  law,  have  led  to 
the  introdaction  of  the  English  law  reports  into  private  libraries  in 
Scotland,  where  they  are  &st  supplanting  the  unwieldy  and  never- 
to-be-opened  Dutch  commentators,  the  pride  of  ancestral  collections. 
But  with  the  greatest  respect  for  the  industry  of  the  leading  lawyers 
of  our  generation,  we  can  scarcely  go  the  length  of  entertaining  the 
supposition  that  they  read  those  stores  of  neatly  boand  volumes, 
which,  for  purposes  of  reference,  they  find  it  convenient  to  accu- 
mulate on  their  shelves.     Of  course,  the  more  authentic  series  of 
reports  are  to  be  preferred  for  permanent  use ;  but  those  who  desire^ 
out  of  the  time  which  a  practising  lawyer  can  devote  to  miscella- 
neous reading,  to  attempt  to  keep  abreast  with  the  current  law  in 
the  sister  kingdom,  will  look  in  vain  to  the  ^^  orthodox  reports*  for 
the  means  of  satisfying  their  intellectual  thirst.    To  such  readers 
the  grapes  are  sour.    They  are  practically  out  of  reach,  from  the 
mere  impossibility  of  obtaining  leisure  sufficient,  within  any  as- 
signable period,  for  digesting  them.    To  fit  such  reading  for  assi- 
milation, some  preparatory  process  of  condensation  is  absolutely 
required. 

In  compressing  the  raw  material  of  legal  decisions  to  readable 
proportions,  there  are  two  distinct  methods  of  reduction,  both  per- 
fectly legitimate  in  their  way,  and  capable  of  being  used  either 
separately  or  in  combination,  according  to  the  extent  of  reducdcm 
contemplated.  The  works  whose  titles  are  first  prefixed  to  this 
essay,  are  excellent  illustrations  of  the  two  methods  on  which  they 
severally  proceed.  Mr  Drury's  is  a  selection  of  the  more  important 
cases  decided  during  the  time  to  which  it  relates.  The  Law  Timea^ 
Reports  include  all  the  cases  in  the  various  English  Courts,  the 
reports  being  made  shorter  than  those  styled  orthodox,  simply  by  s 
careful  condensation  of  the  narrative,  and  by  abridging  the  opinions 
of  the  Judges  in  cases  of  minor  importance.  Our  own  Digest  of 
English  Cases  being  compiled,  as  our  readers  are  aware,  from  the 
published  reports,  and  chiefly  firom  those  of  the  Law  Times  and 
Weekly  Reporter,  we  are  able  to  speak  with  some  confidence  as  to 
the  merits  of  those  excellent  serials.  We  have  been  especially  im- 
pressed with  the  care  which  is  evidently  taken  in  the  Law  Times' 
Reports  to  set  forth  fully  the  leading  points  in  the  arguments  of 
counsel,  and  the  authorities  to  which  they  bear  reference;  and 
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althoagh  the  judgments  are  given  in  an  abridged  form,  the  state- 
ments  of  legal  doctrine*  always  the  most  valuable  part  of  the  speeches, 
are  clearly  exhibited,  while  a  judicious  discretion  is  observed  in 
cnrtaiUng  the  recapitulation  of  facts  which  have  already  been  ex- 
plained in  the  introductory  part  of  the  report.  We  would  strongly 
recommend  to  the  profession  in  Scotland  to  avail  themselves  of  the 
oppcnrtnnity  now  afforded  by  the  commencement  of  a  new  octavo 
series  of  these  reports,  to  possess  themselves  of  a  work,  which  is  at 
once  convenient  for  reference,  of  readable  dimensions,  and  not  more 
expensive  than  the  Scotch  Decisions.  Our  own  Digest,  we  may 
add,  embodies  the  two  principles  of  selection  and  compression. 
We  can  assure  our  readers,  that  its  compilation  is  a  work  of  very 
considerable  labour,  and  involving  a  large  extent  of  reading.  The 
cases  are  regularly  noted,  as  they  appear  in  the  English  reports ; 
and  we  believe  that  no  case,  bearing  however  remotely  on  the  laws 
or  usages  of  Scotland,  is  omitted.  We  do  not  profess,  as  a  general 
role,  to  report  the  arguments ;  but  the  facts,  it  will  be  found,  are 
set  forth  pretty  fully ;  and  besides  giving  the  import  of  the  deci* 
sion,  any  statement  of  doctrine  it  may  contain  is  quoted  verbatim. 

Mr  Dmiys  selection  of  Irish   cases  deserves  more   than  the 
passing  notice,  which  is  all  we  can  give  to  it  at  present.     It  is  an  at- 
tempt to  supply  what  has  long  been  felt  as  a  desideratwrriy — a  report  of 
such  decisions  of  the  local  Courts  as  possess  more  than  a  local  in- 
terest.   The  editor^s  part  of  the  work  is  creditably  performed,  and 
he  has,  besides,  enriched  the  reports  with  some  valuable  supplemen- 
tary notes,  after  the  manner  of  Smith's  Leading  Cases.   We  are  con- 
vinced that  the  English  profession  might  study  with  advantage, 
many  of  the  decisions  both  of  the  Scotch  and  Irish  Courts  on  ques- 
tions  of  general  law.    But  unfortunately  the  local  reports  are  not 
in  the  bands  of  the  English  profession,  and  they  are,  besides,  too 
voluminous,  and  too  much  occupied  with  purely  provincial  law,  to 
be  interesting  to  that  class  of  readers.    We  have  always  thought 
that  a  judicious  selection  from  Scotch  and  Irish  reports  would  be 
weO  received  by  the  English  lawyers.    Meanwhile,  Mr  Drury  has 
made  a  beginning,  his  work  having  been  prompted  by  a  desire  to 
make  public  the  decisions  of  the  very  eminent  judge,  Lord  Chan- 
cellor Napier,  who  held  office  under  Lord  Derby's  Administration 
in  1858—59.     These  reports  include  many  cases  of  the  highest  in- 
terest in  general  law.    The  opinions,  which  are  replete  with  learn- 
ing, were  in  most  instances  committed  to  writing,  and  are  reprinted 
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from  the  judges'  MS.     Many  of  theniy  regarded  merely  as  intellec- 
tual exercitationsy  would  do  credit  to  the  fine  intellects  which  now 
preside   at  the  deliberations  of  oar  own  bench,   while  they,  at 
the  same  time,  exhibited  minute  acquaintance  with  case  lore,  the 
absence  of  which  is  the  weak  point  of  the  Scotch  judicial  school. 
Among  the  questions  discussed  in  this  volume,  we  notice  some  of 
those  intricate  disputes  as  to  preferences  arising  out  of  the  notorioiu 
transactions  of  the  Tipperary  Bank ;   two  oases  relating  to  the 
custody  and  religious  education  of  minors,  in  which  the  principles 
are  stated  with  singular  felicity ;   an  able  exposition  on  the  law  of 
prescription ;  and  some  very  learned  commentaries  on  the  construc- 
tion of  wills.     Lord  Chancellor  Napier  is  an  adherent  of  the  school 
of  Lords  Cranworth  and  Wensleydale,  who  are  understood  to  hold, 
in  opposition  to  Lord  St  Leonards,  that  the  intention  of  the  testa- 
tor in  using  particular  words,  is  to  be  gathered  in  all  cases  from  the 
context  of  the  will  itself,  rather  than  from  a  consideration  of  the 
supposed  legal  meaning  of  the  phraseology.    There  can  be  Uttle 
doubt  that  this  is  the  right  principle  to  apply  to  the  construction 
of  wills,  as  it  is  certainly  the  one  which  is  least  likely  to  defeat  the 
actual  intention  of  the  testator.     The  other  system,  of  deciding  on 
the  authority  of  cases,  is  liable  to  the  criticism  of  Lord  Bacon  : — 

^^  Non  est  interpretatio,  Bed  diTinstio,  qiise  recedit  a  literd, ; 
Gum  receditur  a  liter&,  judex  transit  in  legislatoiem/' 

We  regret  that  we  are  still  unable  to  speak  in  terms  of  com- 
mendation of  Mr  Macqueen's  reports  of  Appeal  cases.      When  it  is 
remembered  that,  from  time  immemorial,  the  opinions  of  the  Law 
Lords  have  been  taken  in  shorthand  by  the  best  reporters  in  London, 
and  that  copies  of  the  written  opinions,  and  transcripts  from  the 
shorthand  writer's  notes  of  such  opinions  as  are  not  written,  can 
always  be  obtained  for  publication,  it  is  obvious  that,  in  a  certain 
sense,  reports  of  Appeal  cases  might  be  compiled  and  published  by 
persons  whose  qualifications  for  the  task  are  on  a  par  with  ihoee 
of  the  humblest  penny-a-liner.     It  is  scarcely  to  be  presumed,  that 
the  House  of  Lords  would  give  a  handsome  salary,  and  a  monopoly 
of  reporting  in  their  House,  to  a  member  of  the  bar,  if  the  onlj 
duty  expected  of  him  was  that  of  revising  the  proofs    of  their 
opinions,  and  interlarding  the  pages  with  notes  explanatory  of  their 
Lordships'  names  and  honorary  titles,  or  of  conversational  remarks 
interesting  to  no  human  being,  excepting  the  litigants  in  these  par- 
ticular actions.    Yet  this  is  literally  all  that  patriotism^  combined 
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with  the  affectation  of  learning,  and  stimulated  by  salary,  has  in- 
duced Mr  Macqueen  to  communicate  to  the  public  in  the  first  two 
volames  of  his  Reports.  The  statement  that  ^^  the  facts  and  arguments 
of  the  case  are  fully  explained  in  the  opinions  of  the  learned  judges/' 
is  the  stereotyped  prologue  to  a  long  reprint  of  the  speeches,  with 
a  reference  to  Shaw  or  Dunlop's  reports,  but  without  the  slightest 
apology  for  a  report  of  the  arguments  of  counsel,  or  any  attempt 
to  narrate  or  summarise  the  facts  of  the  case, — reminding  one,  if 
we  may  be  pardoned  the  irreverence  of  the  comparison,  of  the 
formula  in  certain  historical  books  of  the  Old  Testament,  ^*  Now  the 
rest  of  the  acts  of  King  Hezekiah,  are  they  not  written  in  the  books 
of  the  Chronicles,"  etc.  The  coolness  with  which  the  author  takes 
credit  in  these  yolumes,  on  the  score  of  brevity  and  conciseness, 
for  thus  shirking  his  duty  as  a  reporter,  is  only  to  be  equalled  by 
the  andacity  of  his  latest  device  for  victimizing  his  subscribers. 

It  is,  indeed,  but  fair  to  Mr  Macqueen,  to  acknowledge  that  he 
is  exempt  from  that  worst  infirmity  of  little  minds,  the  habit  of 
obstinate  per^stence  in  error.     Only  convince  him  that  the  public 
want  to  know  the  facts  as  well  as  the  law  of  the  case,  and  he  will 
grapple  with  the  stubborn  chiels  as  tenaciously  as  if  he  were  a  Lord 
Chancellor  deciding  a  case  which  he  don't  understand.    Nay,  hence- 
forward, this  is  to  be  a  peculiar  feature  of  his  reports.     Here,  at 
least,  he  will  transcend  all  other  reporters,  actual  or  possible ;  yet, 
with  that  just  observance  of  the  lex  parcimonicB  inseparable  from 
all  great  designs,  he  will  also  exhibit  to  all  time  a  volume  which 
may  safely  be  characterized  as  the  ne  plus  uUra  of  book-making — a 
work  which  shall  demonstrate,  as  by  a  crucial  experiment,  the 
natural  relation  which  subsists  betwixt  the  opposite  poles  of  re- 
dundancy of  letterpress  and  penury  of  brains.     It  is  no  longer  a 
question,  '^  how  not  to  do  it,"  but  how  to  do  it  with  the  most  rigid 
economy  of  labour  and  mental  effort,  and  with  a  result  that  may 
bid  defiance  to  competition  or  complaint.    It  is  for  genius  to  devise, 
that  base  mechanical  fellows  may  execute.    Mr  Macqueen  has  ap- 
plied himself  to  the  theory  of  law  reporting  as  a  problem  of  maxima 
and  minima^  and  has  presented  us  in  his  third  volume  with  a 
solution,  in  which  the  functions   of  the   reporter  shrink  to  the 
dimensions  of  the  ^^  smallest  assignable  quantity,"  while  all  the 
labour  is  devolved  upon  the  unfortunate  purchaser  of  his  book,  who 
is,  moreover,  obliged  to  pay  at  the  rate  of  half-a-crown  per  case, 
for  the  privilege  of  compiling  a  report  for  himself. 
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To  maintain  simplicity  and  anity  of  design  throughout  the  oom- 
plez  details  of  an  intricate  subject,  has  ever  been  acknowledged  to 
be  one  of  the  rarest  attributes  of  genius.    The  plan  o{iii  Macqueen's 
third  volume  is  so  simple,  that  the  duties  of  authorship  might  be 
entrusted  to  any  printer's  boy  of  average  intelligence ;  his  detailed 
expositions  are  so  elaborate,  and  withal  so  unintelligible,  that  the 
man  must  be  more  than  mortal  who  has  patience  to  read  them. 
The  plan  is  simply  this :  the  rq)ort  consists  of  four  parts — first,  a 
verbatim  reprint  of  the  record ;  secondly,  though  this  is  sometimes 
omitted,  a  reprint  of  the  opinions  delivered  in  the  Court  of  Sesaoa; 
third  and  fourthly,  the  speeches  of  the  Law  Lords  and  the  judg- 
ment of  the  House.     Of  course,  nobody  wants  to  read  the  record 
as  part  of  the  report  of  a  decided  case,  though  it  has  usually  been 
considered  to  be  the  business  of  the  reporter  to  compile  from  it  a 
brief  and  intelligible  statement  of  the  grounds  of  action  and  defence. 
As  to  the  opinions  of  the  judges,  we  have  them  in  the  Session  cases 
and  the  Jurist,  one  or  other  of  which  is  in  the  hands  of  every  member  of 
the  profession.    To  oblige  us  to  take  them  in  the  official  reports  of  the 
House  of  Lords  is  only  serving  up  ^^  cauld  kail  bet  again,"  a  cuUnary 
operation,  which,  we  may  inform  Mr  Macqueen^  is  peculiarly  dis- 
agreeable to  the  Scottish  stomach.     We  ought  to  be  thankful  that 
Mr  Macqueen  condescends  to  give  us  the  speeches  of  the  Lufds, 
though  we  should  not  be  surprised  if,  in  the  progress  of  improve- 
ment, he  should  discover  some  contrivance  or  excuse  for  dispensing 
with  these  also,  as  he  has  dispensed  with  everything  else  that  is 
valuable  in  a  law  report,  whether  relating  to  fact  or  argument.    la 
short,  Mr  Macqueen's  reports  is  a  piece  of  slopwork^  a  thing  of 
scissors  and  paste,  clumsily  put  together,  without  even  an  attempt 
to  conceal  the  composite  nature  of  its  fabric.    That  we  may  not 
be  thought  to  exaggerate,  we    shall  print    entire    the    ori^nal 
matter  in  two  or  three  of  the  reports  selected  at  random  from  the 
last  number  of  the  current  volume,  leaving  out  nothing  but  the 
speeches,  and  what  is  avowedly  and  in  terms  matter  of  quotation 
from  the  printed  papers.    Take  the  report  of  the  Bargaddie  Coal 
Company  v,  Wark,  which  occupies  thirty  pages  of  the  vfJume. 
Here  it  is  in  petto  : — 

The  pursuer,  Mr  Wark  of  Bargaddie,  in  his  revised  condescendence,  stated  a? 
follows.  .     The  conclusionfi  of  the  Bummons  were  as  IoUowb.     .    . 

The  pursuers'  pleas  in  law  were  these.  ...  On  the  other  side,  the  "  State- 
ment of  Facte"  presented  by  the  Company  in  defence  was  to  the  fottowing 
effect.     .     .     .     The  pleas  in  law  on  behalf  of  the  Company,  as  annexed  to  Uk 
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above  statement,  were  these.     .     .    .     Lord  Handyside  pronounced  the  follow- 
ing interlocutor  on  12th  June  1855.     .     .     .     The  appellants,  having  presented 
a  reclaiming  note  against  Lord  Handyside^s  interlocutor,  in  so  far  as  it  repelled 
their  first  and  second  pleas  in  law,  the  Second  Division  of  the  Court  below,  on  the 
9th  February  1856,  adhered  to  the  interlocutor.     Thereafter  the  following 
tninotc  and  amended  minute  were  successively  lodged  for  the  Company.    .    .    . 
The  Second  Division  of  the  Court  pronounced  the  following  interlocutor  on 
^)th  March  1856.     .     .     .     Thereafter  the  Second  Division  pronounced  the  fol- 
lowing interlocutor  on  8th  March  1856.      .      .      .     Against  these  interlocutors 
of  the  U)Td  Ordinary  and  of  the  Second  Division,  the  Company  appealed  to  the 
Hoiiae,     ...    Mr  Roundell  Pahner  and  Mr  Rolt  for  the  appellant.     The 
Solicitor-General  and  Sir  Richard  Bethell  for  the  respondent.     The  arguments 
(mbotk  sides^  and  the  authorities  cited ^  are  commented  upon  fully  in  the  following 
opinions  delivered  by  the  Law  Peers, 

Then  follows  the  speeches  of  the  Lord  Chancellor  and  Lord 
Cranworth,  followed  by  a  short  report  of  a  separate  discussion  on  a 
collateral  topic.  The  report  of  the  case  of  Gammell  v.  The  Com- 
missioTiers  of  Woods  and  Forests  consists  of  extracts  from  the  record, 
folJowed  by  a  reprint  of  the  Lord  Ordinar/s  interlocutor,  the 
minutes  of  debate,  and  the  opinions  of  the  consulted  judges.  We 
annex  Mr  Macqueen's  report  of  the  argument : — 

Of  the  argument,  a  portion  was  derived  from  English  law,  and  a  stiU  larger 
portion  from  foreign  jurists.  It  will  be  found  that  the  judgment  of  the  House 
proceeds  exclusively  and  avowedly  on  the  law  of  Scotland,  which  (so  far  as 
relates  to  the  legal  right  to  salmon  in  the  open  sea,  as  distinguished  from  rivers 
^  estuaries,  and  the  legal  right  of  fishing  for  salmon  around  the  coast  of 
bcotlaud^  is  sufficiently  discusswi  in  the  cases  prepared  for  the  parties  respec- 
tirely  below,  and  more  especially  in  the  profound  opinions  of  the  thirteen  learned 
judges  whose  views  have  already  been  set  forth. 

It  is  quite  evident  that  Mr  Macqueen  considers  his  office  a 
sinecure.  The  records  are  so  clear  and  accurate,  the  cases  so 
learned,  and  the  judges  so  profound,  that  he  has  only  to  discharge 
the  pleasing  duty  of  exhibiting  them  at  full  length,  and  in  faultless 
tvpography,  to  an  indulgent  and  admiring  public.  He  is  in  the 
position  of  the  sucking  statesman  described  by  a  well-known  novelist, 
who,  on  asking  for  some  explanation  regarding  the  duties  of  his 
department,  was  told  to  hold  his  tongue  and  cheer  the  speeches  of  the 
Ministers.  This  is  all  very  fine ;  but  we  have  one  question  to  ask 
of  Mr  Macqoeen  before  we  have  done  with  him.  If  reporting  in  the 
House  of  Lords  is  so  easy  that  the  editor  may  be  content  with  the 
position  of  a  claqueur^  how  comes  it  that  the  publication  of  these 
reports  is  so  long  delayed?  The  reports  for  the  session  1859  were 
not  issued  to  the  profession  until  after  the  commencement  of  the 
session  of  1860 ;  and,  what  is  still  more  reprehensible,  the  part  for 
1859  contains,  without  a  word  of  explanation  or  apology,  several 
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cases  decided  in  1858,  and  which  ought  to  have  been  issued  a  year 
and  a  half  before.  We  observe,  moreover,  that  the  part  for  1859 
is  incomplete,  as  regards  the  decisions  of  that  year.  What^  we  ask, 
is  the  reason  of  this  delay  f  Is  it  mere  contempt  for  the  conveni- 
ence of  the  profession ;  or  is  not  that  the  editor,  constituUonaUy 
indolent,  but  conscious  that  he  is  capable  of  better  things  than  the 
^^  omnium  gatherum"  which  he  annually  lays  before  his  readers, 
keeps  back  the  publication  in  the  hope  of  finding  leisure  to  amend ; 
until,  when  the  patience  of  publishers  and  subscribers  is  exhausted, 
he  rushes  into  print, 

^^  UnhoQsl'd,  disappointed,  unanel^d. 
With  all  his  imperfections  on  hia  head?** 
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WHOLE  COURT. 

Greig  v.  Waits  and  Carse—iiih  February  1860. 

This  case  raised  one  of  the  most  difficult  and  important  questions 
in  the  law  of  settlement  which  the  Court  has  ever  been  called  on  to 
consider.  A  man  dies  possessed  of  a  settlement  in  the  parish  ac- 
quired by  residence.  His  widow  removes  elsewhere,  and  is  absent 
for  more  than  four  years  and  a  day,  when  she  becomes  a  pauper. 
The  settlement  which  she  had  through  her  husband's  residence  is 
thus  lost,  and  the  question  is,  who  is  to  keep  her  now  t  She  has 
never  acquired  a  settlement  of  her  own.  Is  the  parish  liable — ^that 
in  which  she  herself  was  bom,  or  the  parish  in  which  her  husband 
was  bom  ? 

Their  Lordships  of  the  First  Division,  before  whom  the  case  came 
to  depend,  ordered  written  argument,  which  was  ultimately  laid  be- 
fore the  whole  Court.  The  extreme  difficulty  of  the  case  is  shown 
by  the  vote.  Seven  of  their  Lordships  thought  that  the  pariah 
liable  was  the  parish  of  the  woman's  birth ;  six  were  as  emphati- 
cally of  opinion  that  it  was  the  parish  of  the  man's  birth. 

We  cannot  help  thinking  that  the  result  is  most  unfortonate. 
It  unsettles  the  whole  of  this  branch  of  the  law,  which,  by  a  con- 
sistent series  rerum  judicaturumj  was  fast  acquiring  the  character  o£ 
a  fixed  and  definite  code,  applicable  to  all  the  varying  relations  of 
social  life.  It  destroys  the  rule  on  which  for  many  years  the 
sons  charged  with  the  administration  of  the  poor-law  have 
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adjustiog  their  accounts ;  and  one  immediate  consequence  will  be, 
that  all  these  old  accounts  will  have  to  be  opened  up,  and  actions 
peihaps  instituted  about  old  claims.  Above  all,  it  introduces  a 
principle  which  will  act  as  a  disturbing  element  in  the  considera- 
tion and  discussion  of  eveiy  case  of  settlement.  We  hope,  therefore, 
that  the  case  wiU  be  appealed.  The  House  of  Lords  has  set  us  right 
on  aome  questions  in  this  branch  of  the  law  before,  and  it  is  only 
doe  to  the  eminent  and  weighty  names  in  the  minority,  that  the 
opinion  of  the  ultimate  Court  of  Review  should  be  taken  on  the 
question.  Meantime,  we  may  be  permitted  to  examine  the  various 
grounds  on  which  the  judgment  has  proceeded. 

It  is  hardly  necessary  to  remind  the  reader  that  the  claim  of  a 
pauper  to  relief  is  a  claim  to  public  charity,  existing,  in  the  first 
instance,  against  the  whole  community ;  but  the  law,  in  apportioning 
the  burden  between  different  parishes,  imposes  it  on  the  one  with 
which  the  person  destitute  has  a  given  connection  €U  the  time  when 
the  necessity  for  relief  arises. 

This  elementary  principle  seems  in  this  case  to  have  been  occa- 
sionally overlooked ;  for  we  find  in  the  printed  argument  consider- 
able oonfusion  as  to  the  true  meaning  of  the  word  settlement.    It 
is  unnecessary  to  inquire  (as  some  of  their  Lordships  do)  what  is 
its  strict  grammatical  interpretation,  or  whence  it  has  been  derived. 
Every  native  of  Scotland,  rich  or  poor,  has  at  this  moment  a  settle- 
ment somewhere ;  «.« .,  supposing  him  to  become  a  pauper  to-morrow, 
he  would  be  entitled  to  relief  from  some  parish ;  and  in  determining 
what  that  parish  is,  the  rule  of  law  &lls  to  be  applied  according  to 
the  (ads  presented  by  the  party's  personal  history  at  the  moment 
when  relief  is  sought.    If  he  has  been  living  for  a  given  period  in 
the  parish,  it  is  right  that  it  should  bear  the  burden,  because  he 
has  been  paying  his  rates,  contributing  to  the  wealth  of  the  district 
by  his  industry,  and  relieving  the  wants  of  the  other  poor  of  the 
parish,  so  long  as  as  he  was  able.     But  if  hb  connection  with  the 
district  was  for  a  shorter  period,  the  parish  is  entitled  to  say,  '^  We 
have  nothing  to  do  with  him,  he  is  none  of  us  ;**  so^  if  he  has  been 
away  ibr  some  years,  it  is  equally  entitled  to  repudiate  the  connec- 
tion, and  send  him  elsewhere  for  the  support    This  is  the  principle 
of  settlement  by  residence.    As  to  the  length  of  residence,  we  must 
draw  the  line  somewhere,  and  the  law  draws  it  at  five  years  to  ac- 
quire a  settlement,  and  fi)ur  years  and  a  day  to  lose  one  so  acquired. 
A  residential  settlement  cannot  thus  be  ever  said  to  be  absolutely 
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gained  to  a  party.     It  is  defeasible,  and  in  this  respect  it  differs 
altogether  from  a  settlement  which  one  acquires  in  the  parish  of  his 
birth.     That  still  remains  to  him  as  the  last  place  of  resort  when 
every  other  has  failed.    It  can  never  be  said  to  be  destroyed  or 
extinguished.     No  doubt  it  is  not  called  into  requisition  when  a 
settlement  has  been  acquired  by  residence  elsewhere ;  but  in  the 
event  of  its  being  retained,  the  settlement  by  birth  always  remains 
as  a  sort  of  second  parallel  to  fall  back  upon.     A  man  may  leave  it 
the  day  after  he  is  born,  but  it  knows  not  when  he  may  return ; 
and  if  fifty  years  after — though  he  has  roamed  the  wide  world  over 
in  the  interval — it  is  bound  to  relieve  him,  if  he  is  in  a  state  of 
poverty,  and  unless  it  can  show  that  at  that  moment  he  is  in  pos- 
session of,  t.6.,  that  he  has  during  the  interval  acquired  and  retained 
a  settlement  elsewhere.     In  short,  the  settlement  a  man  gets  in  the 
parish  of  his  birth,  by  the  mere  act  of  coming  into  the  world,  is 
always  liable  contingently  on  the  failure  of  every  other. 

These  are  said  to  be  the  two  original  settlements,  and  are  the 
only  two  known  to  the  statute  law.     However,  very  early  in  the 
administration  of  the  poor-law,  it  was  discovered  that  to  apply  them 
to  every  case,  would  destroy  the  family  relation  by  breaking  it  np^ 
and  scattering  its  members  all  over  the  country.    To  avoid  this, 
there  were  introduced,  by  means  of  construction,  the  two  distinctive 
settlements — settlement  by  parentage,  and  settlement  by  marriage. 
Pending  pupillarity,  the  children  must  be  with  the  father.     What- 
ever his  settlement,  it  is  theirs.     At  first  this  was  confined  to  the 
case  in  which  he  held  a  settlement  by  residence ;  but  in  a  leading 
case,  Adamson  v.  Barker^  the  rule  was  extended,  and  the  parenfs 
settlement,  however  acquired,  be  it  by  birth,  residence,  or  marriage, 
is  that  of  the  child  until  /oris  familiation.     As  a  wife  must  always 
be  with  the  husband,  by  the  marriage  his  settlement  becomes  hers. 
If  he  die  the  day  after  the  marriage,  and  she  falls  into  poverty,  the 
parish  bound  to  maintain  her  is  his  settlement  by  residence,  if  he 
had  one,  and  his  settlement  by  birth,  if  he  had  never  acquired  one. 
In  other  words,  the  wife's  rights  of  settlement,  whatever  they  vr^e, 
are  displaced  by  the  marriage,  and  simul  ac  semel  she  takes  all  her 
husband's,  whatever  these  may  be.   The  case  of  Robertson  v.  StewaH, 
12  Dec.  1854,  and  a  host  of  others,  might  be  cited  in  support  of 
that  proposition. 

It  follows,  that  if  in  the  case  in  question  the  pauperis  husband 
had  died  without  a  residential  settlement  at  all,  there  can  be  no 
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qaestion  that  his  birth  parish  would  be  liable.  A  settlement  gained 
bj  residence  is  lost  by  absence,  but  a  settlement  by  birth  never ; 
and  therefore,  in  the  case  supposed,  it  would  have  made  no  differ- 
ence whether  the  woman  claimed  relief  one  year  or  ten  years  after 
her  husband's  death.  The  settlement  she  had  through  him  at  the 
date  of  his  death  would  have  been  hers,  unless  in  the  interval  she 
had  acquired  another.  If  so,  why  should  the  temporary  holding  of 
the  defeasible  settlement  acquired  by  residence  disturb  the  opera- 
tion of  the  same  principle?  The  majority  of  their  Lordships 
thought  that  it  did ;  because,  they  said,  no  man  can  have  more  than 
one  settlement  at  a  time.  This  appears  to  us,  with  deference,  to  be 
the  great  fallacy  in  their  reasoning.  A  man  may  have  more  than 
one  settlement  at  a  timef;  he  has  always  the  settlement  by  birth 
contingently  liable  on  his  settlement  by  residence  not  being  retained. 
It  was  not  disputed  in  the  argument,  that  if  relief  had  been  re- 
quired within  four  years  of  the  man's  death,  recourse  must  have 
been  had  on  the  husband's  settlement  at  the  date  of  his  death,  i.«., 
the  parish  in  which  he  died.  Some  of  the  Judges  dwell  largely  on 
the  fact,  that  the  loss  of  the  settlement  was  the  wife's  own  act ;  she 
went  away,  they  say,  of  her  own  accord,  and  she  must  be  judged  of 
after  the  death  of  the  husband  as  an  independent  person.  Are  they 
to  be  understood  as  meaning,  as  if  she  had  never  married  at  all  ? 
Suppose,  for  instance,  the  loss  of  the  settlement  had  been  partly  the 
husband's  act,  how  would  the  principle  be  applied  ?  If  the  man  had 
removed  from  the  parish,  and  died  two  years  after,  and  the  woman 
had  applied  for  relief  more  than  two  years  after  that,  the  settlement 
by  residence  would,  under  sec.  76,  be  lost ;  for  the  expression,  '^no 
person  who  shall  have  acquired  a  settlement  by  residence  shall  be 
held  to  have  retained  it,"  etc.,  obviously  includes  not  only  the  man 
himself,  but  every  person  claiming  through  him  in  respect  of  his 
residence.  If  so,  how  would  the  above  ratio  fall  to  be  applied  ? 
The  loss  of  it  cannot  be  said  to  be  the  wife's  act ;  for  it  is  as  much 
the  act  of  her  husband  as  it  is  hers.  In  the  interval,  the  widow 
has  not  had  time  enough  to  acquire  a  settlement  of  her  own  by  her 
own  independent  residence ;  and  if  so,  why  should  she  not  still  hold 
that  other  right  which  her  husband,  if  he  had  been  in  life,  would,  in 
like  circumstances,  have  been  entitled  to  exercise, — the  right  to  fall 
back  on  the  parish  of  his  own  birth  ? 

On  the  whole,  we  cannot  avoid  saying  that  the  reasoning  of  the 
Lord  President  and  Lord  Deas  is  quite  unanswerable  ;  and,  in  our 
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humble  judgment,  the  opinion  concurred  in  by  Lord  CowaOi  Lord 
Benholme,  Lord  Kinloch,  and  Lord  Jerviswoodey  is  the  one  which 
was  entitled  to  prevail. 


LAW  PERIODICALS. 
THE  ^^  LAW  magazine"  AND  THE  FRENCH  BAR. 

The  Law  Magazine  and  Law  Review  for  last  month  presents  the 
usual  combination  of  learned  discussion  and  light  reading.    The 
opening  article,  on  the  Management  of  the  Lins  of  Court,  is  not 
likely  to  possess  any  special  interest  for  lawyers  north  of  the  Tweed, 
although  the  financial  extravagances  which  have  roused  the  indig- 
nation of  our  contemporary  might  afford  materials  for  an  instructive 
comparison  with  the  doings  of  similar  bodies  nearer  home.    The 
Magazine  also  contains  some  excellent  observations  on  the  subject  of 
bribery,  apropos  of  the  report  of  the  Gloucester  Election  Commis- 
sioners.   The  most  interesting  paper  in  this  number  is,  however, 
an  article  on  the  Privileges  of  the  French  Bar,  in  which  the  circum- 
stances which  gave  rise  to  the  now  famous  struggle  between  M. 
Olivier  and  the  heads  of  the  Palais  de  Justice  are  made  the  subject  of 
an  animated  and  graphic  description,  while  the  reader  is  at  the  same 
time  initiated  in  the  refinements  of  political  action  in  Paris,  and  is 
enabled  by  the  light  of  historical  facts  to  trace  the  growth  of  a  new 
element  in  the  public  opinion.    This  newly-discovered  principle,  the 
development  of  which  is  dwelt  upon  with  much  ingenuity,  and  in  a 
spirit  of  earnestness  suited  to  the  importance  of  the  subject,  is  the 
idea  of  the  supremacy  of  the  law  as  something  distinct  from  mere  ad- 
ministration, and  independent  of  the  powers  which  control  the  latter. 
Those  who  have  not  minutely  watched  the  present  aspect  of  aflairs 
in  France,  may  not  be  aware  that  the  cause  of  the  great  struggle 
impending  between  the  French  Bar  and  the  Grovemment,  is  the 
encouragement  which  the  Bar  has  given  to  the  press  and  the  citi- 
zens to  vindicate  their  liberties  by  strictly  legal  means,  viz^  by 
invoking  the  protection  of  the  courts  of  law  in  the  exercise  of  the 
rights  guaranteed  to  them  by  the  written  constitution.  In  a  countiy 
where  the  judges  are  but  too  subservient  to  the  Government  of  ihe 
day,  it  was  not  to  be  expected  that  the  private  citizen  would  always 
meet  with  deserved  success  in  his  contests  with  the  sovereign  power. 
Still,  the  regard  which  every  judge  must  have  ibr  his  own  reputa- 
tion, and  the  knowledge  that  every  dereliction  of  office  wonld  be 
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exposed  by  a  anited  Bar,  jealous  for  the  liberties  of  the  subject,  has 
been  a  powerftil  check  upon  the  arbitrary  tendencies  of  the  bench ; 
and  the  result  has  been,  that  some  important  privileges  have  already 
been  wrested  from  the  destroying  hand  of  autocracy.    The  recent 
decision,  by  which  it  was  established  that  newspaper  articles,  for 
which  the  journalist  had  been  warned,  might  be  reprinted  in  a 
separate  form  with  impunity,  is  a  great  step  towards  the  complete 
emancipation  of  the  press ;  for  it  is  a  remarkable  fact,  that  rights 
which  have  been  conquered  in  the  arena  of  forensic  disputation  are 
established  on  the  surest  of  all  bases,  being  universally  considered 
to  have  the  sanction  of  reason  and  natural  justice.     Despots  seldom 
venture  to  tamper  with  the  common  law ;  and  a  right  established 
by  judicial  decision  is  more  likely  to  last  than  if  it  had  been  guar- 
anteed by  fifty  Acts  of  Parliament.     We  confess  we  look  to  this 
revival  of  the  instinct  of  law  among  the  French  people  as  the  ark 
of  the  Aiture  liberty  of  that  country.    We  can  never  forget  that  the 
first  struggles  for  the  independence  of  the  subject  in  England  com- 
menced in  the  Courts  of  Law,  and  at  a  time  when  these  bodies 
were  by  no  means  remarkable  for  impartiality.     Many  of  the  ques- 
tions now  agitated  in  France  present  a  striking  resemblance  to 
those  which  ended  in  the  suppression  of  the  English  Star  Chamber. 
For  another  of  the  main  safeguards  of  English  liberty,  the  recog- 
nition of  the  people's  right  to  tax  themselves,  we  are  indebted  to 
the  Courts  of  Law.    For  while  the  House  of  Commons  has  pro- 
tested time  out  of  mind  against  the  interference  of  the  other  branch 
of  the  Legislature  in  matters  of  taxation,  we  owe  it  to  the  integrity 
and  liberal  instincts  of  the  English  Bench,  and  to  the  exertions  of  a 
private  citizen,  John  Hampden,  that  no  tax-gatherer  can  put  his 
hand  in  the  pocket  of  a  British  subject  without  the  consent  of  his 
representatives  in  Parliament. 

The  foUowing  observations  from  the  Solicitors*  Journal  on  the 
necessity  which  exists  for  the  cultivation  of  the  law  in  its  more 
scientific  branches,  by  members  of  the  Legislature,  are  well  deserving 
of  consideration  : — 

SOME  QUESTIONS  OF  INTERNATIONAL  LAW. 

The  time  appears  to  have  come  when  the  Btndy  of  intemational  law  is  an 
abeolnte  neceamty  for  our  statesmen  and  jurists.  A  conversation  upon  the  state 
of  Naples,  which  took  place  in  the  House  of  Lords  two  months  ago,  afforded 
very  convincing  grounds  for  believing  that  the  heads  of  some  of  our  depart- 
ments of  State  have  very  little  notion  of  intemational  questions  of  a  legal 
character.    It  was  once  said,  and  has  been  often  since  repeated,  that  equity  is 


300  BILLS  BEFORE  PARLIAMENT. 

the  length  of  the  Chancellor's  foot.    Recent  revelations  of  the  state  of  know- 
ledge or  ignorance  of  our  highest  Ministerial  functionaries,  as  to  the  principleB 
of  public  and  private  international  law,  teach  ns  that  the  question  of  peace  or 
war  in  this  country  frequently  depends  upon  the  whim,  or  the  misconception, 
or  the  uninformed  opinion,  of  a  Foreign  Minister  or  a  First  Lord  of  the  Admi- 
ralty.    The  question  raised  in  the  conversation  to  which  we  have  referred, 
related  to  the  duty  of  English  naval  officers  whose  ships  were  stationed  in  the 
Bay  of  Naples,  in  reference  to  Neapolitan  subjects  who  claimed  their  protection 
upon  the  ground  that  they  were  exposed  to  personal  danger.     It  appeared,  by 
the  statement  which  the  Duke  of  Somerset  then  made,  that  no  special  instroc- 
tions  had  been  given  to  officers  in  command  of  ships ;  but  he  stated  that  the 
rule  with  regard  to  reception  on  board  Her  Majesty's  ships  was  not  that  pro- 
tection should  be  afforded  to  persons  flying  from  justice,  or  desiring  to  escape 
the  sentence  of  a  court  of  law  ;  but  that  the  British  flag  should  ^^  afford  pro- 
tection to  any  refugee  flying  from  persecution  in  any  country,  on  account  of 
his  political  opinions,  either  by  the  tyranny  of  monarchs  or  the  violence  of 
mobs.''    The  First  Lord  of  the  Admiralty,  in  making  this  statement,  was  under 
the  disadvantage  of  having  no  recognised  work  of  authority  to  which  he  might 
appeal  in  support  of  it ;  and  assuming  these  instructions  to  be  sent  out  to  the 
Bay  of  Naples  for  the  regulation  of  the  proceedings  of  naval  officers  in  the  pre- 
sent crisis,  or  anywhere  else  in  a  similar  crisis,  it  is  obvious  enough,  that  under 
such  a  rule  of  conduct  there  would  be  the  utmost  risk  that  acts  entirely  op- 
posed to  international  law  and  the  comity  of  nations  would  take  place.    It  is 
clear  that  it  would  be  unsafe  to  make  an  Englishman's  notion  of  the  tyranny 
of  monarchs  the  test  of  England's  right,  as  a  member  of  the  confraternity  o! 
nations,  to  interfere  with  the  execution  of  what  purported  to  be,  and  what  was 
exfacie^  a  formal  and  legal  judgment  of  a  constituted  and  authorized  tribunal, 
in  a  country  of  w^hich  the  person  claiming  protection  was  a  subject.    Even  sup- 
posing the  assumed  rule  to  be  restrict^  to  political  offences,  the  difficulty 
attending  any  attempt,  by  display  of  superior  external  force,  to  set  aside  the 
action  of  constituted  authorities  in  any  country  is  not  diminished.     Certainly 
the  right  would  never  be  conceded  in  this  country  to  foreigners  to  interfere 
with  the  action  of  our  law  even  in  cases  of  political  offence.     The  rule,  there- 
fore, as  stated  by  the  Duke  of  Somerset,  appears  to  require  considerable  modifi- 
cation.   Perhaps  that  suggested  at  the  time  by  Lord  DerW  would  be  sufficient 
for  most  purposes — namely,  that  hospitality  to  political  refugees  ^ould  be  con- 
fined to  times  of  civil  disturbance  or  revolutionary  violence.    We  are  now  not, 
however,  concerned  to  inquire  what  the  rule  in  this  particular  case  should  be. 
We  are  merely  desirous  of  adducing  it  as  a  specimen  of  important  questions 
which  of  late  so  frequently  arise,  and  in  reference  to  which,  in  the  present  state 
of  ignorance  of  our  statesmen  about  international  law,  we  cannot  but  entertain 
serious  apprehensions. 
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The  following  are  the  provisions  of  the  bill  introduced  by  the  Lord 
Advocate  and  Sir  George  Lewis,  to  amend  the  law  of  Scotland  "  in 
regard  to  the  relation"  of  husband  and  wife : — 

1.  "  A  wife  deserted  by  her  husband  may,  at  any  time  after  such  desertion, 
apply  by  petition  to  any  Lord  Ordinary  of  the  Court  of  Session,  or  in  the  time 
of  vacation  to  the  Lord  Ordinary  on  the  BOls,  for  an  order  to  protect  pToperty. 
personal  or  real,  which  she  has  acquired  or  may  acquire  by  her  own  iDaustrr 
after  such  desertion,  and  property  which  she  has  succeeded  to  or  may  niGceeA 
■^^r  acquire  right  to,  after  such  desertion,  against  her  husbsmd  or  his  croditorB, 
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or  any  person  claiming  in  or  through  his  right/'  Lord  Ordinary  maj  allow 
proof  before  himself,  or  remit  to  a  conmiiflsion,  and  thereafter  may  pronounce 
an  interlocutor  giving  protection. 

2.  Huflhand  or  creditor  may  apply  by  petition  for  recall  of  order. 

3.  '^  After  an  interlocutor  of  protection  is  pronounced,  and  duly  intimated, 
the  property  of  the  wife  as  aforesaid  shall  belong  to  her  as  if  she  were  unmar- 
ried :  provided  always,  that  such  protection  shall  not  extend  to  property  acquired 
by  the  wife  of  which  the  husband  or  his  assignee  or  disponee  has,  before  the 
<i&t«  of  presenting  said  petition,  obtained  full  and  complete  lawful  possession ;  nor 
shall  such  protection  affect  t^e  right  of  any  creditor  of  the  husband  over  pro- 
prty  which  he  has  before  the  &te  thereof  duly  attached  by  arrestment,  fol- 
lowei  by  a  decree  of  furthcoming,  or  which  such  creditor  has,  before  the  said 
date,  ddy  poinded,  and  of  which  he  has  carried  through  and  reported  a  sale/' 

4.  *^  If  any  such  order  of  protection  be  made  and  intimated,  it  shall  have  the 
effect  of  a  decree  of  judicisu  separation  in  regard  to  the  property,  rights,  and 
obligations  of  the  husband  and  of  the  wife,  and  in  regard  to  the  wife's  capacity 
to  sue  and  be  sued." 

5.  Interlocutor  subject  to  the  review  of  the  Inner  House ;  "  and  such  order 
of  protection  shall,  where  there  has  been  appearance  by  the  husband,  continue 
operative  until  such  time  as  the  wife  shall  again  cohabit  with  her  husband,  or 
until  the  Lord  Ordinary,  upon  a  petition  by  the  husband,  shall  be  satisfied  that 
he  is  willing  to  cease  from  his  desertion  and  to  cohabit  with  his  wife ;  and  the 
r^rd  Ordinary  may  require  him  to  find  security  for  such  period  as  may  be 
appointed,  that  he  shall  continue  to  cohabit  with  her;  and  upon  the  Lord  Ordi- 
iiary  being  so  satisfied,  and  security  found,  if  required,  he  shall  recall  the  order 
of  protection ;  but  such  recall  shall  not  affect  any  right  or  interest  acquired  while 
the  said  order  subsisted ;  and  imtil  such  order  be  recalled,  it  shall  not  be  com- 
petent for  the  husband  to  institute  an  action  of  adherence  against  his  wife/' 

6.  Process  of  separation  a  mensd  et  iharo  abolished.     Decree  of  judicial  sepa- 
ration to  have  the  effect  of  a  decree  of  separation. 

7.  ^^  After  a  decree  of  judicial  separation  obtained  at  the  instance  of  the  wife, 
*^  property  which  she  may  acquire,  or  which  may  come  to  or  devolve  upon  her, 
shall  be  held  and  considered  as  property  belonging  to  her,  in  reference  to  which 
the  jus  mariti  and  husband's  right  of  administration  are  excluded ;  and  such 
property  may  be  disposed  of  by  her  in  aU  respects  as  a  wife  may  by  law  dispose 
of  property  so  held  by  her ;  and  on  her  decease  the  same  shall,  in  case  she  shall 
die  intestate,  pass  to  her  heirs  and  representatives  in  like  manner  as  if  her  hus- 
band had  been  then  dead ;  provided  that  if  any  such  wife  should  again  cohabit 
with  her  husband,  all  such  property  as  she  may  be  entitled  to  when  such  ooha- 
bi^tion  shall  tjU^e  place  shall  be  held  to  her  separate  use,  and  the^e^  mariti  and 
^ight  of  administration  of  her  husband  shall  be  excluded  in  reference  thereto, 
'Subject,  however,  to  any  agreement  in  writing  made  between  herself  and  her 
husband;  and  the  wife  shall,  while  so  separate,  be  capable  of  entering  into 
obligations,  and  be  liable  for  wrongs  and  injuries,  and  be  capable  of  suing  and 
^ing  sued,  as  if  she  were  not  married ;  and  her  husband  shall  not  be  liable  in 
r^pect  of  any  obligation  or  contract  she  may  have  entered  into,  or  for  any 
wrongful  act  or  omission  by  her,  or  for  any  costs  she  may  incur  as  pursuer  or 
defender  of  any  action  after  the  date  of  such  decree  of  separation ;  provided 
that  where,  upon  any  such  judicial  separation,  aliment  has  been  decreed  or  ordered 
to  be  paid  to  the  wife,'  and  the  same  shall  not  be  duly  paid  by  the  husband,  he 
^ball  be  liable  for  necessaries  supplied  for  her  use." 

8.  In  action,  of  divorce,  adulterer  to  be  co-defender,  and  to  be  liable  for  ex- 
penses. 

d.  Lord  Advocate  may  enter  appearance  in  actions  for  nullity  of  marriage 
and  divorce.     Expenses  not  to  be  payable  by  or  to  the  Lord  Advocate. 

10.  "  In  any  action  for  judicial  separation  or  for  divorce,  the  Court  may,  from 
time  to  time,  make  such  interim  orders,  and  may,  in  the  final  decree,  make  such 
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provision  as  toit  shall  seem  just  and  proper  with  respect  to  the  custody,  xniin- 
tenance,  and  education  of  any  children  of  the  mamage  to  which  such  action 
relates." 

11.  In  every  consistorial  action,  the  summons  to  be  served  on  defender  per- 
sonally when  not  within  Scotland,  if  he  can  be  found ;  or  otherwise,  on  the 
children  of  the  marriage  and  next  of  kin. 

12.  In  order  to  obtain  divorce  for  desertion,  not  necessary  to  institute  an 
action  for  adherence  against  defender,  etc. 

13.  Terce  claimable  from  burgage  property. 

14.  ^^  A  husband  shall  be  entiUed  to  all  the  rights  due  by  the  courtesy  of 
Scotland,  although  a  living  child  shall  not  have  been  bom  of  the  marriage  be- 
tween him  and  his  deceased  or  divorced  wif^" 

15.  Procedure  in  actions  of  aliment. 

16.  ^^  When  a  married  woman  succeeds  to  property,  or  acquires  right  to  it  by 
donation,  bequest,  or  any  other  means  than  by  tne  exercise  of  her  own  industry, 
the  husband  or  his  creditors,  or  any  other  person  claiming  under  or  through 
him,  shall  not  be  entitled  to  claim  the  same  as  falling  within  the  communio  ho- 
norum,  or  under  the  jus  mariti  or  husband's  right  of  administration,  except  on 
the  condition  of  making  therefrom  a  reasonable  provision  for  the  support  and 
maintenance  of  the  wife,  if  a  claim  therefor  be  made  on  her  behalf ;  and  in  the 
event  of  dispute  as  to  the  amount  of  the  provision  to  be  made,  the  matter  shall, 
in  an  ordinary  action,  be  determined  by  the  Court  of  Session  according  to  the 
circumstances  of  each  case,  and  with  reference  to  any  provisions  previously  se- 
cured in  favour  of  the  wife."  Claim  not  competent  if  husband  or  his  creditors 
have  {»%viously  obtained  possession. 

17.  ^^  It  shall  not  be  competent  to  raise  and  prosecute  an  action  of  divorce, 
unless,  first,  the  defender  has  his  or  her  domicile  in  Scotland ;  or,  secondly,  the 
action  being  one  for  divorce  on  the  ground  of  adultery,  the  adultery  was  com- 
mitted in  Scotland,  and  the  defender  has  been  personally  cited  in  Scotland ;  or, 
thirdly,  the  action  being  one  for  divorce  on  tne  ground  of  desertion,  the  de- 
fender has  deserted  the  pursuer  at  a  time  when  the  pursuer  had  a  domicile  in 
Scotland,  the  pursuer  continuing  to  retain  such  domicile  when  the  action  13 
raised ;  and  the  domicile  here  referred  to  shall  be  held  to  be  the  domicile  accoid- 
ing  to  the  law  of  which  the  succession  to  moveable  estate  would  be  regulated  in 
case  of  intestacy." 

18.  "A  decree  of  divorce  pronounced  by  the  Court  of  Session  in  terms  of  tliB 
Act  shall  be  recognised  and  given  effect  to  as  a  valid  decree,  dissolving  the  mar- 
riage to  all  intents  and  purposes  whatever  in  all  parts  of  Her  Majesty's  domi- 
nions, notwithstanding  that  the  marriage  thereby  dissolved  may  not  have  been 
celebrated  in  Scotland." 

19.  20,  and  21.  Court  of  Session  empowered  to  make  Acts  of  Sederont.  Re- 
peal of  laws  inconsistent  with  this  Act.     Short  title. 


Professional  Oaths  Abolition. — ^The  following  are  the  leading  proviaons 
of  the  Act  which  has  just  been  introduced  for  abolishing  the  oaths  adnmusterei 
to  gentlemen  entering  the  legal  profession : — "  Whereas  it  is  no  longer  neediti^ 
or  desirable  that  the  oaths  hereinafter  mentioned  should  be  imposed.  It  shall 
not  be  necessary  for  any  serjeant-at-law.  Queen's  counsel,  barrister,  advocate, 
attorney,  solicitor,  writer  in  Scotland,  proctor,  clerk,  or  notary  (or  certain  other 
persons),  to  take  the  oaths  of  allegiance,  supremacy,  and  abjuration,  or  any  of 
them,  or  the  substituted  oath  contained  in  tne  Act  of  21  and  22  Vict.,  either  as 
a  condition  or  in  consequence  of  his  being  called,  admitted,  or  practi^g :  pro- 
vided that  every  serjeant-at-law,  barrister,  or  other  person  who  would  have 
previously  taken  the  said  oaths  or  substituted  oath,  and  who  shall  be  appointed 
or  authorized  to  exercise  any  judicial  duties,  or  to  hold  any  legal  office  under 
the  Crown  (except  that  of  a  Q.C.),  in  the  United  Kingdom,  in  respect  when?af 
he  would  not  by  any  Act  now  in  force  be  required  to  take  such  oaths  or  cal^-i. 
shall  take  the  substituted  oath  in  a  court  of  record  or  before  a  jostioe  of  tLt- 
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pttce,  ander  the  penalties  mentioned  in  the  said  Act,  or  which  would  before 
thu  Act  and  the  said  Act  have  attached  on  a  barrister  or  attorney  practising 
m'thout  taking  the  oaths  then  required :  provided  that  any  alien  or  foreigner, 
who  shall  be  c^led,  admitted,  or  allowed  to  practise  the  above  professions,  shall 
previously  take  the  oath  of  allegiance  in  the  same  manner  and  form  in  which 
(but  for  this  Act)  he  would  have  taken  the  same  or  the  substituted  oath :  (1.) 

'*  In  the  case  of  Roman  Catholics,  this  Act  shall  be  construed  with  reference 
to  their  special  oath :  (2.)" 

Liabilities  of  Ikkreepers. — Colonel  Smythe  has  introduced  a  very  excellent 
bill  for  limiting  the  liabilities  of  innkeepers.   The  existing  law  deals  most  harshly 
with  them.    It  compels  them  to  admit  any  customer  who  will  pay  for  his  enter- 
tainment, and  at  tne  same  time  makes  them  responsible  for  the  character  and 
conduct  of  their  guests,  by  making  them  liable  for  any  peculations  they  may 
commit  upon  property  brought  by  customers  into  their  houses.     A  case  tried 
at  the  last  assizes  for  Somerset  illustrates  the  injustice  of  this  state  of  the  law. 
A  guest  at  the  Royal  Hotel,  in  Plymouth,  at  a  public  time  when  every  inn  was 
thronged,  went  to  bed  without  locking  his  door,  placing  his  watch  upon  the 
table.    During  the  night  it  vanished.     He  brought  an  action  against  the  land- 
lord for  its  value.     Of  course,  it  was  contended,  on  behalf  of  the  defendant, 
that  it  was  the  duty  of  a  guest  to  take  some  reasonable  precaution  to  protect 
hia  own  property,  and  that  he  ought  at  least  to  have  locked  his  door ;  that  it 
could  not  be  the  duty  of  a  landlord  to  place  a  guard  at  the  door  of  every  bed- 
room not  locked,  and  that,  without  such  a  guard,  it  would  be  impossible  for 
the  landlord  to  protect  the  guest  who  will  not  protect  himself  against  any  thief 
whom  the  landlord  might  be  compelled  to  admit  into  his  house.    The  argument, 
though  thoroughly  rational,  was  not  an  answer  to  an  irrational  law ;  and  so  the 
landlord  was  mulcted  in  damages  and  costs  to  the  amount  of  some  L.300. 

The  case  of  Holder  v.  Soitibyy  reported  in  another  page,  exhibits  in  a  strong 
light  the  unequal  operation  of  the  rule  which  exempts  lodging-house  keepers 
from  responsibility,  while  laying  on  innkeepers  a  burden  too  heavy  to  be  borne. 

BAXKRrPTCT  AND  INSOLVENCY  BiLL  (England). — The  Bankruptcy  and  In- 
solvency Bill,  as  amended  in  committee,  has  been  printed.     Some  of  the  prin- 
(*ipal  alterations  are  as  follows: — It  is  now  proposed  that  there  shall  be  one 
commissioner  for  the  London  district,  throughout  which  the  chief  judge  and 
the  commissioner  for  the  district  shall  have  primary  jurisdiction.     TVlhere  a 
county  court  judge  shaU  be  vested  with  the  jurisdiction,  and  discharge  the  duties 
of  the  present  district  commissioners,  he  is  to  receive,  in  addition  to  his  salair 
as  county  court  judge,  L.300  a  year,  payable  out  of  the  Chief  Registrars*  Fund. 
There  is  a  new  clause  for  conferring  upon  county  court  registrars  power  to  act 
/or  the  judges  in  certain  cases,  in  hearing  and  determining  actions  where  the 
amount  of  debt  or  damages  does  not  exceed  40s. ;  but  such  order  is  to  be  subject 
to  an  appeal  to  the  ju(%e  of  the  court.     By  the  41st  section,  as  amended,  all 
cases  of  bankruptcy  arising  within  the  London  district,  in  which  the  assets  are 
<^timated  to  exceed  L.300,  are  to  be  prosecuted  in  the  chief  court ;  but  where 
a  case  involves  a  smaller  amount  of  assets,  the  chief  judge  may  transfer  it  to 
the  Ix>ndon  district  commissioner.     In  a  country  district,  in  a  case  where  the 
assets  are  of  a  larger  amount,  it  is  to  come  before  the  district  commissioner ; 
hut  where  the  assets  amount  to  less  than  L.300,  the  case  is  to  be  heard  in  the 
connty  court.     The  official  assignee  is  to  take  possession  of  a  bankrupt's  estate, 
and  is  to  be  allowed  for  the  wages  of  persons  employed  by  him  for  the  purpose 
of  obtaining  and  retaining  possession.     Basinghall  Street,  contrary  to  the  ori- 
l^nal  scheme  of  the  bill,  id  to  remain  the  site  of  the  chief  court,  and  also  of  the 
l»ndon  diBtrict  court,  which  will,  no  doubt,  be  considered  a  concession  by 
Hr  I^wrence  and  others,  who  contend  that  the  convenience  of  the  mercantile 
i-'^mmunitv  requires  that  the  court  should  not  be  removed  from  the  City  to 
Portugal  Street.    The  proceedings  in  any  bankruptcy  may  be  removed  into  a 
'ounty  court,  on  the  resolution  of  a  majority  of  creditors,  without  reference  to 
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the  amount  of  liabilities  or  aasetB  (instead  of  the  jurisdiction  of  the  court,  or 
the  action  of  creditors  being  limited  to  estates  not  exceeding  L.1000).    The 
clauses  relating  to  acts  of  bankruptcy  for  non-payment  of  bilk  of  exdumge  and 
promissory  notes  are  struck  out.    The  clauses  as  to  seizure  aiul  sale  wider  an 
execution  by  the  sheriff  being  an  act  of  bankruptcy,  are  amended  by  compdling 
the  sheriff,  in  all  cases,  to  sell  the  goods  by  public  auction,  and  to  adTertise  mSi 
sale  three  days  before  it  takes  place.    The  execution  creditor  is  to  be  paid  the 
amount  due  to  him  at  the  expiration  of  seven  days  from  sale,  unless  the  sheriff 
has  notice  of  a  petition  for  adjudication ;  but  if  a  petition  shall  be  presented 
within  sixty  days  after  such  sale,  the  assignees  may  recoyer  back  the  amount 
from  the  execution  creditor ;  ajier  sixty  days,  the  sale  is  not  to  be  an  act  of 
bankruptcy.    Clauses  have  been  added  to  enable  the  court  to  issue  a  summons 
returnable  in  four  days,  calling  upon  a  debtor  to  show  cause  why  he  should  not 
be  adjudged  bankrupt  upon  ti^e  creditor  filing  an  affidavit  deposing  to  the  fol- 
lowing facts : — ^That  a  debt  sufficient  to  support  a  petition  for  adjudication  is 
due ;  that  he  has  demanded  payment,  and  that  he  verily  believes  his  debtor  is  in 
insolvent  drciunstaDces,  and  setting  forth  his  reasons  for  entertaining  that  betief. 
On  the  hearing  of  the  summons,  S  the  court  shall  be  satined  that  the  debtor 
is  insolvent,  it  shaU  adjudge  him  bankrupt.    If,  after  the  issuing  of  the  sum- 
mons, and  before  the  debtor  shall  have  satisfied  the  court  of  his  solvency,  he 
shall  pay  the  creditor  any  money  on  account  of  such  debt,  and  the  debtor  shall 
be  adjudged  bankrupt  upon  his  own  petition^  or  on  the  application  of  any  other 
creditor,  within  sixty  days  after  the  issuing  of  the  summons,  the  assignees  shall 
recover  back  all  money  so  paid.    The  court  is  to  have  full  power  to  award  costs 
to  either  party  on  the  hearing  of  the  summons.    Creditors^  assignees  aie  not  to 
be  paid  remuneration,  but  shall  be  selected  from  the  body  of  creditors,  and 
allowed  to  appoint  a  manager  (not  being  an  official  assignee  or  solicitor),  to 
wind  up  the  estate  under  their  direction  and  responsibility,  and  such  manager 
is  to  be  paid  out  of  the  assets  realized.    The  stamp  duty  payable  upon  petitions 
for  adjudication  in  the  chief  court,  or  countr  district  court,  is  to  be  L.5,  half 
of  which  sum  is  to  be  returned  if  the  assets  do  not  exceed  L.300.     Petitionfl  in 
the  London  district  court,  or  a  county  court,  aie  to  have  a  stamp  of  L.1.    0^ 
the  bill  originally,  all  petitions  for  adjudication  were  to  pay  a  L.10  stamp  dutj, 
half  of  which  was  to  be  returned  where  the  assets  did  not  exceed  L.900.)-- 
Solicitors*  Journal. 
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Reform  Bill — ^Titles  to  Land — Dundee  Sheriff  Court — Colonial  Appointmentfr- 

Law  of  Husband  and  Wife  Amendment  Bill. 

The  great  event  of  the  month  is  the  accomplishment  of  the  second 
reading  of  the  Reform  Bill^  which  is  destined^  if  carried,  to  effect 
so  important  a  change  in  the  electoral  law  of  the  United  Kingdom. 
We  have  not  considered  it  necessary  to  join  in  the  discussions 
raised  by  some  of  our  professional  contemporaries  regarding  the 
merits  or  demerits  of  this  important  measure.  One  of  these  jonr- 
nalsy  while  professing  neutrality  in  matters  political,  has  lately  made 
itself  conspicuous  by  the  intolerant  animosity  of  its  attacks  upon 
the  Bill,  and  all  connected  with  it,  whether  as  approvers  or  pro- 
moters.    The  animus  of  this  journalist,  unable  to  brook  the  con- 
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ventional  restraints  of  the  editorial  style,  has  found  relief  in  inviting 
ajid  publishing  a  series  of  anonymous  epistles  from  political  agents, 
in  which  the  unenfranchised  citizens  of  England  are  assailed  with 
every  variety  of  coarse  and  violent  invective.     Another  pet  scheme 
of  this  non-political  journalist  for  arousing  the  class  prejudices  of 
his  readers  deserves  exposure.     It  consists  in  the  systematic  and 
reiterated  impeachment  of  the  Government  Electoral  Returns,  in 
order  to  give  some  colour  to  its  asseverations,  that  the  provisions  of 
Lord  John    Russell's  Bill  are  equivalent  to   universal   suffrage. 
Those  of  our  readers  who  take  any  interest  in  politics,  must  be 
aware  that  every  argument  which  ingenuity  sharpened  by  selfish- 
ness could  bring  forward  to  invalidate  these  returns,  has  completely 
broken  down ;  and  that  the  discussions  which  have  taken  place 
in  Parliament,  and  the  explanations  which  have  been  given,  tend 
only  to  strengthen  the  internal  evidence  which  these  documents 
contain  of  having  been  honestly  and  accurately  compiled.     Ac- 
cording to  the  returns,  the  new  franchise  will  only  add  50  per  cent  to 
the  electoral  body ;  and  it  has  never  yet  been  asserted  in  any  quarter, 
on  the  assumption  of  a  Reform  Bill  being  necessary  (which  is  of 
course  an  open  question),  that  50  per  cent,  is  too  great  an  incre- 
ment to  add  to  the  existing  constituencies.     Hence  the  necessity 
for  misrepresentation,  in  order  to  give  the  Bill  a  revolutionary  colour. 
It  would  be  out  of  place  in  these  pages  to  offer  any  opinion  as  to 
the  expediency  of  the  policy  to  which  the  Liberal  party  is  now  com- 
mitted.    But  we  are  entitled  to  protest  against  the  system  which 
has  been  so  industriously  pursued,  of  misleading  the  public  as  to  the 
true  nature  of  this  important  measure  of  national  policy.     One  of 
the  latest  arguments  against  the  authenticity  of  the  returns  is  so 
shallow,  that  it  has  only  to  be  clearly  stated  in  order  to  be  seen 
through.     The  return  gives  in  separate  columns  the  number  of 
occupants   at  and   under   L.IO   and   L.6  respectively.     On   ex- 
amination, it  turns  out  that  the  number  of  L.IO  qualifications, 
as  stated  in  the  return,  is  very  much  less  than  the  number  of  regis- 
tered L.IO  voters.    Thus,  say  the  opponents  of  the  bill,  the  returns 
are  proved  to  be  fallacious.     The  number  of  existing  electors  is  in 
excess  of  that  stated  in  the  return,  and  it  is  apparent  that  the  num- 
ber of  L#.6  electors  must  be  understated  in  the  same  proportion.  We 
do  not  allude  to  this  fallacy  merely  for  the  sake  of  recalling  Mr  Glad- 
stone's happy  rejoinder,  in  which  he  demonstrated  that,  as  the  error 
affected  both  columns  in  a  nearly  equal  degree,  the  numerical  differ- 
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ence  between  the  two  columns  (which  represents  the  addition  to  the 
constituencies)  will  remain  nearly  as  before.     But  the  fact  is,  that 
the  addition  to  the  constituencies  will  be  much  less  than  the  returns 
indicate.     A  very  large  number  of  L.6  householders  are  already  on 
the  roll,  the  qualification  being  eked  out  by  the  addition  of  a  bit  of 
land,  or  by  clubbing  two  houses  or  a  house  and  shop  together,  to 
make  up  a  L.IO  qualification.     To  such  an  extent  has  this  system 
been  followed  in  the  smaller  burghs,  that  in  many  of  them  there  is 
scarcely  a  house  which  does  not  already  contribute  to  make  up  a 
L.IO  qualification  ;  and  we  have  been  informed  by  persons  who  are 
conversant  with  electioneering  operations  in  those  paradises  of  con- 
stitutional liberty,  that  the  Reform  Bill  would  make  no  appreciable 
difference  in  such  constituencies.     In  the  large  towns  there  would, 
of  course,  be  a  considerable  increase ;  though  the  classified  return 
obtained  for  the  city  of  Edinburgh  shows  that  the  new  qualifications 
thus  obtained  represent  tenements  occupied  by  persons  in  every 
variety  of  social  life ;  and  that,  after  giving  the  widest  scope  to  the 
measure,  the  educated  class  would  still  be  able  to  hold  a  respectable 
majority  on  the  electoral  roll.     This  result  ought  to  satisfy  the 
scruples  of  those  who  object  to  putting  a  preponderant  power  into 
the  hands  of  any  one  class  of  the  community — scruples  which  accord 
with  our  own  convictions,  and  which  confirm  us  in  the  opinion  that 
the  monopoly  of  power  claimed  for  "  the  middle  classes"  in  certain 
quarters  may  be  quite  as  dangerous  and  as  unconstitutional  as  the 
democracy  for  which  so  much  contempt  is  professed. 

The  Titles  to  Land  Bill,  as  altered  in  committee,  is  so  far  improved 
that  it  may  be  allowed  to  form  an  adequate  sequel  to  the  Act  of  1858. 
We  regret,  however,  to  observe  that  it  is  still  proposed  to  give  the 
town-clerks  the  same  fee  for  recording  a  conveyance  as  they  were  in  the 
habit  of  charging  for  preparing  and  recording  the  deed  of  infefimetvt. 
The  proviso,  that  town-clerks  shall  be  bound  to  prepare  conveyances 
without  additional  fees,  is  really  no  concession ;  because  there  are 
few  clients  who  would  be  disposed  to  take  the  business  of  preparing 
a  conveyance  out  of  the  hands  of  a  confidential  agent,  to  entrust  it 
to  one  who  may  be  a  comparative  stranger ;  nor  is  it  reasonable  to 
expect  that  agents  would  advise  such  a  course  to  be  taken.  As  to 
the  provisions  for  accumulating  surplus  fees,  we  fear  they  are  illusory. 
The  true  principle  is  to  make  a  moderate  deduction  from  the  fee  on 
the  score  of  the  saving  of  expense  that  must  accrue  to  the  town- 
clerks  on  being  released  from  the  trouble  of  preparing  mfeftmentf. 
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This  reduction  should  take  effect  at  once ;  and,  of  course,  the  fees 
sboold  be  still  further  reduced  in  the  event  of  new  appointments 
being  made  subsequent  to  the  period  fixed  in  the  Act. 

We  understand  that  a  report  has  been  already  presented  by  Mr 
C.  F.  Shand,  on  the  subject  of  the  business  of  the  Sheriff  Court  at 
Dundee.  The  substance  of  Mr  Shand*s  report  is,  that  the  business 
of  the  Court  is  not  in  excess  of  what  one  Sheriff  ought  to  overtake. 
If  this  report  be  well-founded,  there  are  but  two  courses  open  to  the 
resident  Sheriff.  Either  it  is  his  bounden  duty  to  clear  off  arrears 
without  delay ;  or,  if  he  cannot,  he  ought  to  take  steps  which  will 
give  the  public  the  benefit  of  the  services  of  those  who  are  able  to 
keep  pace  with  the  requirements  of  the  times. 

We  are  glad  to  learn  that  the  Government  has  determined  on 
recognising  the  claims  of  Scotch  lawyers  to  a  share  of  the  colonial 
patronage.  The  appointment  of  Mr  Shand  to  the  Chief-J  usticeship 
of  Ceylon  is  an  earnest  of  the  policy  of  fair  play  in  such  matters; 
and  we  have  no  doubt  that  Mr  Shand,  whose  professional  skill  and 
experience  are  well  known  in  Edinburgh,  will  be  so  well  appreciated 
in  the  countr}*  of  his  adoption,  as  to  do  credit  to  the  choice  of  the 
Government,  and  disarm  all  opposition  from  the  English  vested  in- 
terests. 

Amongst  the  measures  of  law  reform  which  are  likely  to  pass  into 
law  during  the  present  session,  there  is  an  important  bill  for  the 
amendment  and  consolidation  of  the  statute  law  relative  to  offences 
against  the  coin,  and  also  the  Husband  and  Wife  Bill  (Scotland), 
which  we  print  in  another  page.     The  object  of  the  last-mentioned 
measure  is  twofold :  first,  to  introduce  uniformity  into  the  law  of  the 
United  Kingdom  in  relation  to  the  earnings  of  married  women,  who 
are  dependent  on  their  own  labour  for  their  support ;  and,  secondly, 
to  improve  and  simplify  the  procedure  in  consistorial  cases.     The 
first  of  these  objects  is  effected  by  a  series  of  clauses  similar  to  those 
of  Lord  St  Leonards'  Act  for  England  and  Ireland.     We  imagine 
there  will  be  but  one  opinion  as  to  the  propriety  of  extending  this 
most  righteous  enactment  to  Scotland  ;  and  we  would  even  add, 
that  Parliament  owes  some  concession  to  the  married  ladies  of  Scot- 
land, in  consequence  of  the  summary  and  not  very  creditable  way 
in  which  their  right  to  dispose  of  their  share  of  the  goods  in  com- 
munion was  smuggled  out  of  the  statute-book ;  and  this,  too,  in  an 
Act  which  professed  to  deal  only  with  "  intestate  succession."     The 
present  bill,  however,  is  no  concession,  but  the  tardy  acknowledgment 
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of  a  natural  right ;  and  the  onlj  doubt  is,  whether  the  provisions  of 
the  bill  are  not  too  much  hampered  by  restrictions,  intended  to  pro- 
tect the  rights  of  creditors,  but  which  may  be  used  to  defeat  the 
honest  intention  of  the  promoters  of  the  bill. 

The  provisions  with  reference  to  divorce  practice  are  in  the  main 
improvements,   though  perhaps  the  greatest  improvement  of  all 
would  be  a  clause  (if  such  could  be  devised),  compelling  the  judges 
to  give  effect  to  the  provisions  of  the  Judicature  Act  for  trying  such 
cases  by  jury;  or,  what  would  be  better  still,  enabling  the  Lord 
Ordinary  to  try  such  causes  before  himself  without  the  intervention 
of  a  jury,  and  without  requiring  the  consent  of  the  parties.    Under 
the  present  system,  the  proof  is  considered  by  judges  who  have  no 
opportunity  of  forming  an  opinion  on  the  value  of  the  testimony, 
from  personal  observation  of  the  demeanour  of  the  witnesses.    That 
such  obsolete  methods  of  probation  should  be  allowed  to  continue 
in  reference  to  a  class  of  cases  where  the  inducements  to  perjury  are 
at  the  point  of  maximum  intensity,  is  a  blot  on  the  administration  of 
justice  in  Scotland  ;  and  we  earnestly  hope  the  Lord  Advocate  will 
avail  himself  of  the  present  opportunity  of  assimilating  our  pro* 
cedure  to  the  improved  methods  which  have  been  adopted  with  so 
much  success  in  the  English  Court  of  Divorce.     We  would  also 
suggest  to  his  Lordship  the  propriety  of  introducing  into  our  law 
some  of  those  equitable  exceptions  to  the  right  of  divorce  which  are 
recognised  by  the  English  Act.     These  exceptions  were   not  tbe 
offspring  of  experimental  legislation,  but  were  borrowed  finom  the 
practice  of  the  House  of  Lords,  whose  code  of  procedure  was  tbe 
result  of  centuries  of  experience,  and  has  received  its  sanction  from 
the  House  of  Lords  sitting  as  a  legislative  body,  unfettered  by  the 
strict  rules  of  law  which  are  obligatory  on  that  House  in  its  judicial 
capacity.     The  exceptions  which  we  would  desire  to  see  introduced 
are  these.     It  should  be  in  the  dUeretion  of  the  Court  to  refuse  to 
pronounce  decree  and  sentence  of  divorce,  in  the  event  of  the  judge 
being  satisfied  that  there  has  been  adultery  on  both  sides  ;  or — ^where 
the  action  is  at  the  instance  of  the  husband — in  the  event  of  its 
being  proved  in  exculpation  that  the  husband  had  deserted  his  wife 
prior  to  the  act  of  adultery,  or  had  treated  her  with  such  harshness 
and  cruelty  as  would  entitle  her  to  the  remedy  of  a  judicial  separa- 
tion, or  had  himself  set  the  example  by  conduct  approaching  to 
infidelity,  though   actual  adultery  were   not  proved  against  him. 
With  these  additions,  and  with  a  somewhat  more  strict  definition 
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of  the  limits  of  jurisdiction  than  that  attempted  in  the  Bill^  the 
Scotch  Marriage  Law  may  still  maintain  its  supremacy  among  the 
codes  of  modem  times,  notwithstanding  the  boasted  improvements 
of  rival  systems. 
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Legal  Appodttments. — ^The  political  office  of  Crown  Agent,  vacant  IjV  the 
death  of  Sir  John  Melville,  haa  been  conferred  on  Andrew  Murray,  Esq.,  W.S., 
of  the  firm  of  Murray  and  Beith. 

We  understand  that  Charles  Farquhar  Shand,  Esq.,  of  the  Scotch  Bar,  is 
about  to  be  appointed  Chief  Justice  of  the  Supreme  Court  in  the  Mauritius. 

The  Queen  nas  been  pleased  to  confer  the  honour  of  knighthood  upon  James 
Flaisted  WOde,  Esq.,  lately  appointed  one  of  the  Barons  of  Her  Majesty's  Court 
of  Exchequer. 

The  Queen  has  been  pleased  to  appoint  Adams  G.  Archibald,  Esq.,  to  be 
Attorney-General ;  Joseph  Howe,  Eaq.,  to  be  Provincial  Secretary ;  William 
Ajuiand,  Esq.,  to  be  Financial  Secretary ;  Jonathan  McCully,  Esq.,  to  be  Soli- 
citor-Generai ;  and  John  H.  Anderson,  Esq.,  to  be  Receiver-Greneral,  for  the 
Province  of  Nova  Scotia. 

The  New  Stamp  Act. — ^The  following  correspondence  regarding  the  operation 
of  the  New  Stamp  Act  has  just  been  published : — 

"  Manchester,  April  26,  1860. 

**  SiB, — Under  the  Stamp  Act  I  delivered  to  the  Lancashire  and  Yorkshire 
Railway  Company  an  inland  stamped  order  for  a  parcel  of  cotton  in  Liverpool, 
to  be  consigned  to  my  order  here.  1  sold  the  cotton  here  and  gave  an  order  to 
the  company  to  deliver  it.  They  refused  to  obey  my  order  to  deliver  it  without 
another  stamp.  I  do  not  think  your  law  contemplated  a  series  of  stamps,  i.e., 
a  stamp  on  every  transfer  delivery.  I  shall  fee]  much  obliged  by  your  inform- 
ing me  if  I  am  right  or  wrong. — 1  have  the  honour  to  be,  etc.       "  T.  Eoak. 

"  To  the  Right  Hon.  W.  Gladstone, 
Chancellor  of  the  Exchequer." 

"  11,  Downing  Street,  Whitehall,  4th  May  1860. 

**  Sir, — ^With  reference  to  your  letter  of  the  26th  ultimo,  I  am  desired  by  the 
Chancellor  of  the  Exchequer  to  acquaint  you  that  an  order  by  the  owner  of 
goods  to  a  railway  company  for  a  parcel  of  the  goods  to  be  consigned  to  his  order 
at  a  particular  place  not  being  on  a  sale  or  transfer  is  not  liable  to  a  stamp,  but 
an  order  afterwards  given  to  deliver  them  to  a  customer  is  liable,  provided  the 
goods  are  lying  in  a  wharf  or  warehouse  described  in  the  Act. — I  am,  Sir,,  your 
obedient  servant,  "  Cuarles  L.  Ryan. 

**  T.  Egan,  Esq." 

Glasgow  Faculty. — ^The  Procurators  of  Glasgow  have  lately  elected  Andrew 
fiannatyne,  Esq.,  Dean  of  Faculty,  in  room  of  the  late  Alex.  Morrison,  Esq. 

The  Regent  Failure  in  Aberdeen. — ^The  sad  consequences  of  the  great 
failure  of  the  firm  of  Messrs  John  and  Anthony  Blaikie,  advocates  and  land 
factoiB  in  Aberdeen,  are,  we  learn,  daily  becoming  more  apparent.  As  has  been 
stated,  the  total  amount  of  the  shortcomings  is  set  down  as  at  least  L.300,000  ; 
and  in  tluB  sum,  it  is  reported,  is  swallowed  up  and  swept  away  the  savings  of 
tradeBmen  ;  the  scanty  portions  of  widows  and  spinsters  of  families  who  have 
'^en  better  days ;  the  rents  of  many  large  landed  proprietors,  and  money  freely 
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given,  80  ^tis  said,  to  be  invested  in  Becurity  and  on  bond.    As  bounding  these 
claases  of  sufferers,  it  may  be  mentioned  that  a  young  and  clever  architect  of 
the  city,  brought  chiefly  into  notice  by  the  firm,  is  a  loser  to  the  extent  of 
L.200 ;  while  a  noble  Earl,  well  known  in  the  Free  Church  religious  community, 
and  who  takes  his  title  from  a  royal  burgh  not  20  miles  distant  from  Aberdeen, 
is  stated  to  be  in  for  not  less  than  L.1(K),000.    Mr  Blaikie  is  a  member  of  a 
family  who,  for  half  a  century  at  least,  have  held  the  very  highest  name  and 
credit  in  the  north  of  Scotlana.    His  father  and  his  UBcle — men  of  untainted 
reputation  and  honour — ^both  for  vears  held  the  office  of  Lord  Provost  of  Aber- 
deen ;  his  brother-in-law  is  one  of  the  most  popular  and  eminent  Free  Church 
ministers  in  the  same  place ;  while  he  himself  was  looked  upon,  and  deservedlj, 
as  one  of  the  kindest-hearted  and  ablest  business  men  in  his  native  city,  and,  a8 
such,  a  great  favourite  amongst  all  classes.    In  the  county  as  in  the  town,  Mr 
Blaikie  was  held  in  much  estimation.     He  was  Commissary-Clerk  for  Aberdeen- 
shire— a  sinecure  office  which  yielded  L.500  yearly  ;  and  the  extent  of  the  private 
business  of  the  firm  may  be  inferred  from  the  circumstance  that  they  employed 
nearly  twenty  legal  and  other  assistants.    It  is  but  right  to  state  that,  wnile  as 
yet  nothing  seems  to  be  known  of  the  whereabouts  of  Mr  John  Blaikie,  his 
younger  brother  and  partner,  Mr  Anthony,  remains  at  his  post,  using  every 
effort  to  get  matters  mto  the  best  order  possible.     It  is  understood  that  tiie 
failure  of  Mr  Blaikie  was  like  that  of  other  gentlemen  of  his  class,  caused  bj 
speculation  in  hazardous  investments,  a  fact  which  ought  to  convey  a  moral 
to  those  who  are  entering  on  professional  life. 

Charity  Commission. — ^The  Seventh  Report  of  the  Charity  ConmuflBioners  baa 
been  laid  before  Parliament.     It  gives  a  satisfactory  account  of  the  work  of  1859 
in  the  important  department  intrusted  to  this  conmiission.     In  the  course  of 
that  year  1091  applications  were  made  to  the  Board  for  their  assistance  or  inter- 
vention, and  1508  orders  were  made,  and  particulars  were  obtained  of  334 
charities  of  which  no  public  record  had  been  previously  made ;  but,  unfortunately, 
annual  accounts  cannot  be  procured  from  charities  generally.     The  charitable 
funds  transferred  to  the  omcial  trustees  now  amount  to  L.593,730  stock,  all 
Government  funds  or  Bank  stock,  except  L.3000  London  and  Korth-Westem 
Perpetual  Debenture  Stock.    But  the  official  trustees  labour  under  the  disad- 
vantage of  not  being  by  law  enabled  to  take  real  estate  without  the  expense 
being  incurred  of  an  application  to  some  competent  court  to  make  an  order  for 
that  purpose — a  disability  which  the  commissioners  think  should  be  removed,  in 
order  that  the  charities  may  have  the  benefits  of  such  a  transfer,  among  which 
are  changes  of  the  administering  trustees  without  the  usual  conveyances  and 
increased  economy  and  ease  in  granting  leases,  together  with  facilities  for  vest- 
ing the  management  of  charity  estates  in  incumbents  and  churchwardens,  f<ff 
example,  who  have  no  joint  corporate  character  for  such  purposes,  and  therefore 
could  not  take  the  estates  in  succession.     The  commissioners  have  provisionally 
approved  a  scheme  for  the  reconstitution  of  Archbishop  Tenison's  library  and 
school  charity,  by  the  sale  of  the  library  and  appro|)riation  of  theproduoe  to  the 
maintenance  of  an  improved  and  more  comprehensive  school.    The  Board  have 
done  much  in  correcting  irregularities  and  errors  in  the  administration  d 
charities,  checking  litigation  and  improvidence,  and  causing  a  more  efficient 
system  of  management,  but  suggest  further  legislative  improvements  in  the 
same  direction.    They  suggest  ihat  further  powers  might  be  vested  in  them 
with  a  view  to  the  employment  of  efficient  trustees,  and  the  eetaliliahsieDt  of 
defined  and  authoritative  rules  of  management  without  reooursa  to  the  judidai 
courts  being  necessary,  except  in  cases  of  a  contentious  character,  or  involviBg 
questions  of  right,  together  with  a  simple  and  expeditious  mode  of  reuMmiig 
incompetent  or  improper  masters  of  endowed  schods.    They  think  ako  that 
there  might  be  a  moderate  relaxation  of  the  rule  of  kw  which  prohibits  vaj 
diversion  of  the  funds  from  the  specific  objects  prescribed  by  the  Sunder*  Maj 
we  not  again  inquire,  Why  are  tne  fimctions  of  this  most  useful  commamon  not 
extended  to  the  whole  United  Kingdom  ? 
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Business  of  the  English  Courts. — ^The  following  extract  from  Lord  Chief- 
Justice  Cockborn's  letter  to  Lord  Campbell  on  the  Divorce  Bill  will  give  some 
idea  of  the  amount  of  work  which  English  judges  have  to  perform.  Would 
that  it  might  stimulate  the  judges  of  our  own  country  to  greater  activity : — 

*^  The  fact  ia,  that  at  the  present  time  the  judicial  establishment  in  the  superior 
courts  of  common  law  is  not  more  than  barely  adequate  to  the  discharge  of  those 
duties  which  were  incidental  to  the  judicial  office  before  this  new  duty  was  im- 
posed on  them. 

^^  For  though  it  is  true  that  the  county  courts  have,  to  a  considerable  extent, 
relieved  the  superior  courts  of  a  large  extent  of  the  lighter  and  less  important 
cases,  yet  the  amount  of  business  in  the  latter  never  waa  heavier  than  at  the 
present  moment.  The  increase  of  population  and  of  commercial  and  manufac- 
toring  activity,  the  multiplication  of  inventions  and  patents,  the  right  recently 
conferred  on  the  representativeB  of  deceased  persons,  where  loss  of  life  has  re- 
sulted from  negligence,  to  bring  actions  for  compensation,  the  facility  afforded 
bj  railways  for  bringing  causes  to  London  for  trial,  with  other  circumstances 
unnecessary  to  detail,  produce  an  amount  of  important  business  which  presses 
heavily  on  the  courts ;  more  especially  as  the  modem  changes  in  our  procedure 
(I  allude  more  particularly  to  the  examination  of  parties,  which  leads  to  the 
calling  of  witnesses  for  the  defendant  in  almost  every  case,  and  to  the  allowing 
of  second  speeches  to  counsel  for  defendants),  while  tending  materially  to  pro- 
mote justice,  have,  on  the  other  hand,  a  necessary  tendency  to  prolong  proceedings 
in  court,  and  to  occupy  time.  Besides  this,  new  duties  have  been  thrown  on 
the  court ;  for  instance,  on  the  Court  of  Queen^s  Bench,  by  the  power  of  apoeal 
from  the  decision  of  mac^trates  in  petty  sessions,  given  by  the  Act  of  20  ana  21 
Vict.,  which,  added  to  tne  former  appeals  from  Quarter  Sessions,  produces  an 
Anu>unt  of  Crown  business  which  occupies  the  court  two  days  a  week  in  every 
term ;  on  the  Court  of  Conmion  Pleas,  bv  the  reference  to  that  court  of  ques- 
tions arising  on  the  Railway  and  Canal  Traffic  Acts,  and  of  appeals  from  die 
decisions  of  reviang  barristers. 

^*  The  effect  of  the  whole  is,  that  the  utmost  diligence  and  activity  of  the 
judges  is  no  more  than  adequate  to  prevent  the  accumulation  of  arrears  to  a 
serious  and  mischievous  extent. 

*'  In  term  time  it  is,  as  your  Lordship  is  aware,  absolutely  necessary  that  nisi 
prius  sittings  should  be  constantly  going  on.  One  judge  in  each  court  being 
thus  employed,  four  would  be  left  for  the  sittings  in  banco^  were  it  not  that, 
during  one  half  of  the  day,  another  judge  is  required  to  attend  chambers, 
whereby  the  number  is  reduced  to  three.  I  trust  your  Lordship  wiU  concur 
with  me  in  thinking  that  the  number  of  the  judges  for  sittings  in  banco  ought 
not  to  be  reduced  below  the  ancient  and  accustomed  number.  It  is  the  una- 
uimity  of  so  many  as  four  judges,  or  in  the  event  of  difference,  the  proportion 
of  the  majority,  which  has  given  so  much  authority  to  the  decisions  of  these 
courts.  It  is,  no  doubt,  impossible  to  prevent  the  number  from  being  at  times 
r^uced  to  three  by  the  incidents  to  which  I  have  referred ;  but  when  it  is  con- 
sidered that  the  court,  on  applications  for  new  trials,  is  practically  a  court  of 
appeal  from  the  ruling  of  single  judges,  or  from  the  decisions  of  juries,  that  it 
is  often  called  upon  to  decide  difficult  and  comiplicated  questions  of  law,  and  to 
settle  the  construction  of  important  Acts  of  Parliament,  I  feel  assured  I  shall 
have  the  sanction  of  your  Lordship^s  opinion  in  saying  ^t  the  number  of  the 
sitting  judges  of  each  court  ought  not  to  be  intentionally  reduced  below  three. 
Vet  i£e  withdrawal  of  one  of  the  judges  for  the  purposes  of  the  Divorce  Court 
has  neoeasarily  the  effect  of  reducmg  the  number  to  two  during  a  portion  of 
every  atting,  and,  in  case  of  absence  by  ill-health  or  other  casualty,  would  have 
^be  effect  of  reducing  the  court  to  a  single  judge,  or  as  the  alternative,  of  pre- 
venting the  Dtting  at  nisi  prius  or  attendance  at  chambers^ 

**  Oat  ol  term  the  inconvenience  is  BtiU  greater.  The  state  of  the  cause-lists 
*^<<:MlatoB,  as  your  Lordship  knows,  the  constant  sitting  of  the  two  courts. 
Attendnee  at  chmnbers  continues  to  be  as  necessary  as  in  term.    Post-terminal 
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sittiiigB  in  banco  are  indispensable  to  dispose  of  the  arrears  of  term  bosineB , 
and  at  this  period  occur  the  sittangs  of  the  Court  of  Error  in  the  Exchequer 
Chamber,  in  which  the  presence  of  as  many  judges  as  possible  is  most  deEonUe, 
and  less  than  six  ought  not  to  be  diroensed  with.  Any  one  of  these  important 
courts  may  be  suspended  by  the  withdrawal  of  two  judges  (or  even  of  a  ongia 
one)  from  their  proper  and  primary  duties. 

*^  I  have  omitted  to  advert  to  the  attings  of  the  Central  Criminal  Court,  as  weU 
as  to  the  recently  established  Court  of  Criminal  Appeal,  which  ooostitate  an 
additional  drain  on  the  strength  of  the  judicial  establishment. 

*^  These  explanations,  of  which  fortunately  no  one  can  be  better  qualified  to 
form  a  correct  estimate  than  your  Lordship,  will,  I  conceive,  fully  box  oat  the 
opinion  expressed  by  the  judges  as  the  result  of  their  practical  experience/' 
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FIEST  DIVISION. 
Hamilton  and  Co.  o.  Lakdale. — Ma^  12. 

Maritime — Master's  Implied  Mandate, 

In  the  year  1855  the  ship  "  Araminta,"  of  Glasgow,  was  owned  in  the 
following  proportions — ^viz.,  16-64thfl  by  James  Landale,  farmer,  Wood- 
mill,  Fife,   82-64th8  by  Hamiltons  and  Co.,  merchants  in  Glasgow^ 
8-64th8  by  Laughland  and  Brown,  sbipbrokers  in  Glasgow,  and  8-64th8 
by  Mrs  Mary  M* Arthur,  Glasgow.  Laughland  and  Brown  acted  as  ship's 
husbands,  and  under  their  directions  and  superintendence  certain  repairs 
were  made  on  the  ship  in  June  and  October  1855.     The  fands  for  exe- 
cuting these  repairs  were  supplied  by  the  part  owners,  Hamiltons  and  Co. 
On  being  applied  to  for  his  share  of  the  expenses  of  repair,  Landale  re- 
fused to  pay  it,  denying  that  the  ship's  husbands  had  any  authority  to 
incur  them.     On  the  other  hand,  it  was  stated  that  Landale  was  in  the 
knowledge  of  the  repairs,  and  acquiesced  in  their  being  made.    An  ac- 
tion having  been  raised  by  Hamilton  and  Company  against  Landale,  a 
discussion  took  place  as  to  the  form  of  the  issue  for  trying  the  case — the 
defender  maintaining  that  it  was  necessary  to  put  ^'  auUiozity"  in  the 
issue,  which,  however,  might  be  either  expressed  or  implied,  according 
as  the  evidence  at  the  trial  should  show  the  repairs  to  have  been  of  an 
ordinary  or  extraordinary  kind.     The  Court  were  of  opinion  that,  while 
a  ship's  husband  has  implied  authority  to    make  ordinary  repairs,  be 
must  have  special  authority  for  extraordinary  repairs ;  of  which  kind  the 
present  repairs  were  would  appear  at  the  trial.   They,  however,  held  that 
it  was  unnecessary  to  insert  ''  authority"  in  the  issue,  as  *^  restiog- 
owing"  reserved  to  the  defender  all  his  defences.    The  following  is  the 
issue  approved  of  by  the  Court: — <<  It  being  admitted  that  in  Februa^ 
1854  the  defender  became  part  owner,  and  that  he  continaed  to  be  a 
part  owner,  of  the  ship  "  Arsuninta"  of  Glasgow,  to  the  extent  of  16-64th 
shares  of  said  ship,  until  the  6th  day  of  February  1860 :    "  Whether, 
in   the  months   of  June  and  October   1855,  and  in  the  interveoiDir 


THE  COUBT  OF  SESSION.  313 

months  of  the  said  year,  the  said  ship  was  repaired  at  an  expense  to 
the  owners  of  L.5599,  14s.  2d.,  or  part  of  the  said  sum;  and  whether 
the  defender,  as  having  been  part  owner  as  aforesaid,  is  resting-owing 
to  the  pursuers,  as  disbursers  of  the  said  expense,  and  as  assignees  of 
LaughLuid  and  Brown,  shipbrokers  in  Glasgow,  managing  owners  and 
ship's  husbands  of  the  said  ship,  the  sum  of  L.1399,  188.  6^d.  as  the 
defender's  share  of  the  said  expense,  with  periodical  interest  down  to 
30th  November  1856,  amounting  in  all  to  the  accumulated  sum  of  L.  145  7, 
2s.  7d,  or  part  thereof,  with  interest  on  the  said  accumulated  sum  from 
and  aaer  dOth  November  1856  tiU  paid  ?" 

Appeal  in  Watson's  Sequestration. — May  12. 

Bcmkruptcy — Mandatory, 

In  the  sequestration  of  John  Watson,  writer,  Alloa,  Robert  Chalmers, 
shoemaker  there,  was  a  claimant  for  L.192.     He  died  on  29th  Septem* 
her  1859,  leaving  a  trust-disposition  and  settlement,  and  the  appellants 
are  his  trustees.    On  the  11th  October  all  the  creditors,  except  the  man- 
datory for  the  appellants  (who  are  a  majority  in  value),  voted  to  accept 
an  offer  of  composition,  and  their  vote  was  objected  to  on  grounds  which 
Sheriff-substitute  Bennet  Clark  thought  valid.     In  his  interlocutor  he 
^  finds  that  the  said  trustees  had  not,  at  the  time  of  said  meeting  of  cre- 
ditors on  11th  October  last,  expede  confirmation;  and  that  not  having 
acquired  an  active  title  to  the  said  sum  of  L.192,  Os.  2^.,  which  had  been 
claimed  by  the  truster,  the  said  Robert  Chalmers,  their  author,  they  were 
oot  qualified  to  appear  by  a  mandatory  and  vote  at  said  meeting :  Finds 
that  even  although  the  respondents,  the  trustees,  stood  in  the  same  posi- 
tion with  their  author,  and  could  found  upon  his  claim  and  oath  in  this 
Beqnestration,  that  the  same  is  defective,  in  respect  it  contains  an  item  of 
Ll8  of  expenses,  said  to  be  included  in  and  due  by  the  extract  decree 
which  is  the  foundation  of  the  claim,  but  which  is  not  only  not  vouched 
by  said  extract  decree,  but  is  proved  not  to  be  due :   Therefore  finds  that 
said  claim  and  affidavit  are  not  in  terms  of  the  Act  of  Parliament,  and 
are  insofi^ient  to  support  the  vote  of  a  party  founding  thereon."    The 
Court  recalled  this  deliverance,  and  remitted  to  the  Sheriff-substitute  to 
hold  the  vote  valid — ^Lord  Ivory,  who  delivered  the  judgment  of  the 
Court,  stating  that  he  did  not  consider  confirmation  necessary ;  and  that 
if  there  was  an  error  in  the  oath,  the  Sheriff-substitute  was  bound  by  the 
5l8t  section  of  the  Bankruptcy  Act  to  point  it  outy  and  have  it  rectified. 

Fenton  v.  Livingstone. — Mcuf  15. 

Domicile — Legitimacy, 

It  win  be  remembered  that  the  House  of  Lords  reversed  the  judgments 
of  the  Court  of  Session  in  this  important  case  as  to  the  right  of  succession 
to  the  estates  of  Bedlormie  and  others.  Mr  Fenton  has  now  applied  to 
have  the  judgment  of  the  House  of  Lords  applied,  and  decree  given  that 
the  late  Alexander  Livingstone  was  not  the  lawiul  child  of  the  deceased 
Thurstanus  Livingstone,  brother  of  Sir  Thomas,  the  last  baronet ;  and 
that  his  pupil,  Sir  Alexander  Thurstanus  Livingstone,  is  not  entitled  to 
succeed  to  the  said  estates.  No  appearance  was  made  for  the  pupil, 
and  it  was  proposed  that  the  Court  should  consider  the  case  ex  parte. 
Lord  Ivory  suggested  that,  in  the  shape  which  the  case  had  assumed  under 
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the  judgment  of  the  House  of  Lords,  it  was  necessary  to  decide  whether, 
by  the  law  of,  Scotland,  marriage  with  a  deceased  wife's  nster  was 
incestuous.  That  was  one  of  the  most  important  questions  which  had 
ever  come  before  the  Court  As  there  was  no  contradictor,  he  (Lord 
Ivory)  thought  the  argument  should  be  in  writing  or  before  the  whole 
Court  The  Court,  without  expressing  any  opinion,  ordered  Fenton  to 
give  in  a  minute  stating  the  judgment  he  demanded  from  the  Court,  and 
Uie  grounds  on  which  he  rested  his  demand. 

Appeal  on  Cuthbert's  Sequestration. — May  16. 

Bankruptcy — Delegation — Notice. 

The  trustee  on  the  sequestrated  estate  of  David  Cuthbert,  manufac- 
turer, Arbroath,  appeals  against  the  allowance  of  a  claim  by  the  Sheriff- 
substitute  of  Forfar,  of  L.934,  said  to  be  due  to  the  British  linen  Com- 
pany, under  three  bills  drawn  by  the  firm  of  Cuthbert,  Mill,  and  Walker, 
of  which  firm  Cuthbert  was  a  partner  at  the  date  of  the  bills,  but  left  it 
before  they  came  due.  The  remaining  partners.  Mill  and  Walker,  vera 
to  pay  the  debts  of  the  old  firm.  Before  the  bills  fell  due  the  acceptors 
became  bankrupt,  and  a  docquet  was  appended  by  Mill  and  Walker 
dispensing  with  notice,  and  accordingly  no  notice  was  made  to  Cuthbert 
The  trustee  refused  to  admit  the  debt-— (1.)  because  the  bank  had  dele- 
gated the  debt  to  the  new  firm  of  Mill  and  Walker,  and  relieved  Cath- 
bert ;  and  (2.)  because  no  notice  of  the  acceptor's  fidlure  to  pay  was  made 
to  Cuthbert  The  Court  held,  affirming  the  judgment  of  the  Sheriff-Bub- 
stitute,  that  there  was  no  evidence  of  delegation ;  and  that  the  docquet 
by  Mill  and  Walker,  whether  with  Cuthbert's  knowledge  or  not,  dis- 
pensed with  the  necessity  of  notice. 

McDonald  r.  the  Duchess  of  Leeds  and  Captain  Chisholh. — 

May  16. 

Damages — Ejection  of  a  Tenant  via  FactL 

This  was  an  action  at  the  instance  of  Angus  M'Donald,  tailor,  against 
the  Duchess  of  Leeds,  and  her  factor,  Captain  Chisholm,  for  his  alleged 
illegal  ejection  from  a  house  in  which  he  was  residing  in  Milltown  of 
Applecross.  The  defence  was,  that  the  house  from  which  McDonald  was 
ejected  belonged  to  the  Duchess,  and  that  he  had  gone  into  it  without  anj 
legal  title  to  do  so ;  and  that  having  been  repeatedly  warned  to  remove,  he 
was  lawfully  ejected,  though  no  legal  process  had  been  obtained  for  that 
purpose.  The  pursuer  set  forth  that  the  house  in  question  was  built  bj 
one  John  McDonald,  and  that  he  went  into  it  with  the  consent  of  his  son 
and  daughter.  The  Lord  Ordinary  (Jerviswoode)  reported  the  case  on 
issues ;  and  the  Court,  after  hearing  counsel  for  the  pursuer,  held  that 
there  was  no  issuable  matter  on  record,  and  therefore  dismissed  the  aetioa 
as  laid. 

Mrs  Millar  v.  Sharpe. — May  17. 

Exchequer — Jurisdiction, 

The  collector  of  assessed  taxes  in  Glai^ow  poinded  the  famitare  in 
1858  in  the  house  No.  24,  Jamaica  Street,  Glasgow,  for  '<  inhabited  house 
duty"  due  by  Miss  Jemima  Johnston,  who  occupied  it  during  the  year 
1857.   Mrs  Millar  obtained  interdict  against  the  sale  in  the  Sheriff  Court 
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of  OUsgow,  and  was  proceeding  in  that  Court  to  prove  that  the  furni- 
ture belonged  to  her.  The  collector  ohjected  to  the  jurisdiction  of  the 
Sheriff  Court,  applied  to  the  Court  of  Session  for  interdict  against  the 
proceeding  in  the  Sheriff  Court  of  Glasgow  on  the  ground  of  incompetency, 
and  obtained  it  from  Lord  Ardmillan,  who  held  the  Court  of  Exchequer 
the  only  competent  court ;  but  his  interlocutor  was  recalled  hj  consent 
of  the  Inner  House,  and  the  interdict  was  refused  m  hoc  stcUu.  Mrs 
Millar  proved  that  the  furniture  belonged  to  her ;  and  the  defender  re- 
fused to  lead  anj  evidence  jon  the  merits,  and  has  presented  another  ap- 
plication for  interdict  in  the  Court  of  Session  for  the  same  purpose,  again 
denying  the  jurisdiction  of  the  Sheriff  Court,  which  objection  was  stated 
in  the  Court  and  repelled,  the  interdict  now  sought  being  against  Mrs 
Millar  for  acting  on  the  SherifTs  judgment.  Her  counsel  pled  for  her 
thai  the  judgment  of  the  Court  refusing  the  previous  application  for  in- 
terdict is  res  judicata,  and  that  the  suspender,  hj  appearing  in  the  Sheriff 
Court,  is  personally  harred  from  denying  its  jurisdiction.  The  Court, 
aiier  argument,  superseded  consideration,  to  allow  the  Crown  to  bring  the 
whole  proceeding  before  the  Sheriff  into  this  Court. 

Grant  v.  Rbid  and  Tatlor. — May  25. 

Poor — Settlement 

This  was  an  action  between  the  parishes  of  Leuchars,  Kilmalie,  and 
Kincardine  CNeil  as  to  the  liability  for  the  support  of  an  imbecile  pauper 
named  Stewart  Gordon,  who  was  bom  in  the  first  mentioned  parish.   The 
pauper's  &tber  was  bom  in  Kincardine  O'Neil,  and  died  in  1840.     His 
widow,  the  mother  of  the  pauper,  ailer  her  husband's  death  resided  for 
nearly  six  years,  prior  to  Whitsunday  1846,  at  Fort- William,  in  the 
parish  of  Eolmalie,  thereby  acquiring  a  settlement  for  herself  and  the 
pauper  who  lived  with  her  as  a  child  in  the  family.     Mrs  Gordon  was 
absent  from  Kilmalie  from  Whitsunday  1846  to  the  autumn  of  1847. 
At  the  latter  date  she  returned  to  Kilmalie  and  lived  with  her  brother  at 
Annal  in  that  parish  till  Whitsunday  1848,  when  she  went  to  Glasgow, 
chiefly  for  the  purpose  of  purchasing  furniture  for  the  house  which  she 
had  taken  at  Fort- William.     She  took  up  her  residence  for  the  second 
time  at  Fort- William  on  July  13,  1848,  and  remained  there  till  Whit- 
sunday 1849,  when  she  again  lefl  it  and  went  to  Dumfries,  where  she  died 
in  May  1857,  having  acquired  no  settlement  there.     The  question,  there- 
fore, came  to  be  whether  Mrs  Gordon's  absence  from  Kilmalie  from  May 
to  July  1848,  prevented  her  residing  continuously  for  one  year  in  that 
pariah.     The  Lord  Ordinary  (Ardmillan)  held  that  it  did  not,  regard 
being  had  to  the  objects  of  the  absence,  and  the  Court  adhered,  though 
holding  the  question  one  of  considerable  difficulty.     The  support  of  the 
paaper  falls  on  Kilmalie.      The  Court  found  the  parish  of  Kilmalie 
liable  in  expenses  to  Leuchars,  and  remitted  to  the  Lord  Ordinary  to  de- 
cide tibie  question  of  expenses  between  Kincardine  O'Neil  and  Leuchars. 
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Cra^wford  r.  Beattie. — May  12. 

Poor — Settlement — Forum, 

This  was  an  action  at  the  instance  of  the  Inspector  of  the  parish  of 
Eaglesham  against  the  Inspector  of  the  parish  of  Barony,  in  order  to  its 
being  declared  that  a  certain  pauper  lunatic  had  his  settlement  in  Barony. 
Two  preliminary  defences  were  stated  to  the  action  in  consequence  of  the 
following  circumstances: — In  the  year  1856  the.parish  of  Govan,  which 
was  then  supporting  the  pauper  in  Grartnavel  Lunatic  Asylum,  made  a 
claim  to  be  relieved  of  his  support  against  Eaglesham,  as  the  parish  oi 
the  pauper's  birth,  and  against  Barony,  where,  as  stated  by  Ei^eshanii 
the  pauper  had  acquired  a  residential  settlement.     In  order  to  obtain  a 
speedy  and  inexpensive  settlement  of  this  question,  it  was  proposed  bj 
the  Inspector  of  Ea^esham  that  it  should  be  disposed  of  in  the  Small 
Debt  Court  at  Pollockshaws,  and  Mr  Meek,  then  Inspector  of  Barony, 
consented  to  this.     A  small  debt  action  was  accordingly  raised  by  Oovan 
against  Eaglesham  and  Barony,  concluding  for  L.9  odds,  being  the  amonnt 
of  advances  made  up  to  that  date,  and  on  12th  December  1856  the  She- 
riff-substitute decerned  against  Eaglesham  and  assoilzied  Barony.  Eagles- 
ham paid  the  contents  of  the  decree,  and  continued  to  support  the  paaper 
for  two  years  thereafter  before  raising  the  present  action.     Barony  ac- 
cordingly pled  rea  judicata  and  homologation  as  exclusive  of  the  action. 
The  Lord  Ordinary  Kinloch  repelled  both  pleas.   The  Lord  Justice-Oerk 
said  that  the  arrangement  founded  on  was  not  binding  on  the  parish  of 
Barony,  and  might  have  been  repudiated  by  that  parish,  as  there  was  no 
evidence  that  the  Parochial  Board  had  ever  authorized  their  Inspector  to 
enter  into  any  arrangement  by  which  their  liability  for  the  permanent 
support  of  the  pauper  was  to  be  regulated  by  the  Small  Debt  Court  deci- 
sion.    Lords  Wood,  Benholme,  and  Cowan  concurred. 

.HUTCHESON  AND  Co.  r.  THE  GrEAT  NoRTH  OF  SCOTLAND    FiSHERT 

CcMPANT  (Limited). — May  15. 

Process — Notice  of  Trial.  I 

This  was  an  action  of  damages,  arising  out  of  a  collision  between  two  " 
Clyde  steamers,  and  was  reported  to-day  by  Lord  Ardmillan  upon  a  qaes- 
tion  which  had  arisen  between  the  parties  as  to  the  time  when  the  trial 
should  take  place.  The  pursuer  had  given  notice  of  trial  at  the  end  of 
last  session,  had  countermanded  that  notice,  and  had  given  another 
notice  of  trial  for  the  jury  sittings  at  the  end.  of  the  present  sesaon. 
The  defender  wished  the  case  to  proceed  to  trial  immediately  before  the 
Lord  Ordinary.  The  Court  fixed  the  trial  to  take  place  on  the  21st  June, 
holding  that  the  policy  of  the  law  was,  that  actions  should  proceed  to 
trial  without  delay  as  soon  as  issues  had  been  adjusted,  and  that,  look- 
ing to  the  whole  circumstances,  it  was  the  fairest  and  most  expedient 
course  not  to  allow  further  delay. 

Magistrates  of  Dundee  v.  Morris  and  Others. — Mc^  23. 

Ckaiitable  Bequest — Nobile  Officium. 

In  order  to  carry  out  the  judgment  of  the  House  of  Lords  in  this  case, 
the  Court  in  June  last  remitted  to  Professor  Campbell  Swinton  to  frame 


THE  COURT  OP  SESSION.  317 

and  report  a  scheme  for  the  erection  and  endowment  of  an  hospital  in 
Dundee  for  the  education  and  maintenance  of  100  bojs.  The  reporter 
has  reported  that  it  will  be  necessary  for  this  purpose  to  set  aside 
L72,000  of  the  estate  left  bj  the  testator,  the  late  Mr  John  Morgan.  Of 
this  mm  it  is  proposed  to  expend  L.1 3,500  upon  the  erection  and  fur- 
nishing of  the  building,  plans  for  which,  of  a  plain  though  elegant  and 
complete  character,  have  been  prepared  bj  Messrs  Peddie  and  Kinnear, 
architects.  The  report  contains  provisions  for  the  constitution  of  the 
governing  body  of  the  hospital,  for  a  body  of  visitors,  and  for  a  staff  of 
officials.  The  Magistrates  of  Dundee  and  Mr  Morgan's  heirs  have  ob- 
jected to  the  report,  and  the  Court  delayed  the  case,  in  order  to  consider 
whether  it  might  not  be  necessary  to  have  more  information  from  the 
reporter  in  re^rd  to  the  points  in  his  report  to  which  objections  had 
be«n  stated. 

DOBBIE  r.  JOHNSTOX  AND  OxHERS. — Mctt/  25. 

Diligence — Privilege. 

In  this  action,  arising  out  of  the  concerns  of  the  Edinburgh  and  Glas- 
gow Bank,  the  Court  had  granted  a  diligence  to  the  pursuer,  entitling  him 
to  recover,  generally,  all  books  containing  a  record  of  the  transactions, 
etc^  of  that  company,  for  the  purpose  of  making  extracts  therefrom  to 
support  the  pursuer's  averments.    Mr  Hastings,  accountant  in  the  office 
of  the  Clydesdale  Bank,  being  examined  as  a  haver  before  the  commis- 
sioner, objected  to  the  production  of  certain  of  the  books,  in  so  far  as  re- 
garded entries  made  subsequent  to  the  amalgamation  of  the  Edinburgh 
and  Glasgow  Bank  with  the  Clydesdale  Bank,  on  the  ground  that  these 
entries  were  the  property  of  the  Clydesdale  Bank.    The  commissioner 
sustained  the  objection,  and  the  pursuer  appealed.     For  the  pursuer  it 
was  argued  that  these  entries  fell  under  the  specification ;  for  Uie  Clydes- 
dale Bank  it  was  maintained  that  the  inspection  of  these  accounts  might 
be  troublesome  and  disadvantageous  to  their  customers,  and  that  they 
had  a  right  to  oppose  it,  as  the  specification  really  applied  only  to  entries 
previous  to  the  amalgamation.     Lord  Wood  held  that  it  was  impossible 
to  limit  the  examination  of  the  documents  to  a  certain  date.     The  ques- 
tion was,  what  was  the  real  state  of  the  bank  at  that  time  ?    Subsequent 
entries  might  prove  whether  or  not  the  bank  was  really  worth  anything 
at  that  period.    There  was  a  hardship  no  doubt  with  regard  to  the  parties 
now  dealing  with  the  Clydesdale  Bank ;  but  it  could  not  be  maintained 
that  the  documents  of  a  subsequent  date  were  to  be  received.    The  other 
judges  concurred,  the  Lord  Justice- Clerk  observing,  that  his  only  feeling 
had  been  from  a  regard  for  the  interests  of  the  Clydesdale  Bank ;  but 
this  feeling  had  been  obviated  by  the  reflection  that  the  Clydesdale  Bank 
had  taken  over  the  business  of  the  Edinburgh  and  Glasgow  Bank  after 
it  bad  stopped  payment,  and  in  circumstances  which  showed  that  ques- 
tions like  the  present,  as  to  the  past  management  and  ultimate  fate  of  the 
bank,  must  almost  necessarily  arise. 
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Mrs  Jane  Dokaldsok  or  Maxwell,  Appellant^  v.  Samuel  'iiVun^Respondent— 

(7th  March  1860.) 

The  question  raiaed  in  this  case  related  to  the  domicile  of  saccession  of  a  party 
whose  wife  had  died  intestate,  prior  to  the  date  of  the  Moveable  SnooeBsion 
Act,  1856. 

Mr  M^Clure,  the  respondent,  was  a  native  of  Scotiand,  and  early  in  life  went 
to  Wigan,  where  he  was  a  draper.     He  married  the  daughter  of  a  hanker  re- 
sidingthere,  but  who  had  himself  been  bom  in  Scotland.    Mr  MH^ure  resided 
near  Wigan,  and  was  a  member  of  the  corporation,  as  well  as  a  justice  of  the 
peace.   In  1848,  a  raUway  company,  under  the  compulsory  powers  of  their  Act, 
acquired  his  house.     His  wife^s  health  was  at  that  tmie  delicate ;  and  not  find- 
ing a  suitable  house  near  TTigan,  he  bought  a  house  at  Laurdmount,  near  Dum- 
fries (the  place  of  his  birth),  truisferred  his  domestic  estabUshment  to  his  new 
house,  became  connected  with  the  town  of  Dumfries,  and  enrolled  his  name  as  a 
voter  for  the  county.    He  lived  there  with  his  wife  during  the  greater  part  of 
every  year.     In  1851  she  died,  and  was  buried  there.    Diuing  three  years  that 
he  lived  there,  he  and  his  wife  went  twice  a  vear  to  Wigan,  and  stayed  there 
some  weeks  at  a  time.    He  still  had  a  house  there.    He  ateo  paid  frequent  visitB 
to  Wigan  of  a  few  days  at  a  time,  besides  those  he  made  along  vrith  his  wife. 
He  was  still  in  the  comnuasion  of  the  peace  at  Wigan,  and  was  connected  with 
that  town.    The  house  at  Wigan  was  kept  always  ready  for  his  reception.    The 
wife^s  next«of-kin  claimed  a  sum  amounting  to  L.20,000,  for  the  half  of  the 
goods  in  oommunion.     The  Court  of  Session  held  that  his  domicile  had  not 
ceased  to  be  English,  and  dismissed  the  suit. 

The  apjpeal  was  brought  in /orma  pauperis, 

Mundeu  and  Adam,  for  the  appellant,  cited  SomerviUe  v.  SomerviUe,  4  Tes. 
30;  Anderson  v.  Laneauville^  8  Moore  P.  C. ;  Hodgson  v.  De  BeauckesM,  8 
Moore  P.  C. ;  Forbes  v.  Forbes,  1  Kay  16,  s.  c.  6  W.  R.  92 ;  "  Fhillimore  on 
Domicil.** 

The  Attobnet-Gemebal  (Sir  R.  Bethel),  and  Andebson,  Q.C,  for  the 
respondent. 

The  House  unanimously  affirmed  the  interlocutor  of  the  Ck)iirt  of  Session. 
The  legal  doctrines  involved  in  this  decision  are  concisely  stated  by  Lord 
Wensleydale,  whose  opinion  is  subjoined. 

Lord  Wensletdade. — If  the  question  here  had  been  which  of  the  two  houses, 
the  one  at  Wigan  or  the  one  in  Scotland,  he  meant  to  make  his  domicile,  in  the 
first  instance,  unconnected  with  any  other  circumstance  in  the  case,  I  should  say 
that  the  weight  of  evidence  seems  rather  to  be  in  favour  of  the  Scotch  residence 
over  the  English  residence.  But  that  is  not  the  true  point  to  be  decided  here. 
The  law  upon  the  subject  is  to  be  applied  to  the  facts,  which  I  apprehend  to  be 
clear,  and  to  be  well  laid  down  in  me  case  to  which  I  have  referred  in  the  ooime 
of  the  argument  of  SomerviUe  v.  Lord  SomerviUe,  decided  by  Lord  Alvanley- 
The  law  I  take  to  have  clearly  established  three  propositions :  the  first  of  them 
is,  that  the  succession  to  personal  estate  is  to  be  regulated  by  the  law  of  the 
domicile.  The  second  rule  is,  that  although  a  man  mav  have  two  domiciles  fc^ 
other  purposes,  yet  he  can  have  but  one  domicile  for  the  purpoee  of  tbe  distri- 
bution of  nis  effects  in  a  esse  of  testacy  or  intestacy ;  ana  that  Uie  bcoden  of 
proof  lies  upon  the  party  who  alleges  that  he  was  domiciled  in  a  partksalsr 
place.  Whether  it  be  a  case  of  testacy  or  intestacy,  it  is  absolutely  neceasaiy  that 
ne  should  be  able  to  do  so ;  for  a  man  can  have  only  one  domicile  for  this  pur- 
pose. He  may  have  several  residences  and  several  domiciles  for  other  ptuiposeB, 
but  for  the  purpose  of  the  distribution  of  his  effects  he  can  only  have  one  dami* 
cile.  There  may  be  a  difficulty  in  ascertaining  his  domicile.  The  question  is 
not  simply  where  he  most  frequently  lived,  but  you  must  determine  whore  h» 
domicile  was ;  and  according  to  the  domidle  the  effects  are  to  be  di^ribated. 
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But  in  this  case  it  is  perfectly  dear  that  another  proposition  (the  third  proposi- 
tion laid  down  in  the  case  to  which  I  have  referred)  must  be  considered,  and 
that  proposition  is,  that  every  man  most  be  presnm^  to  be  domiciled  according 
to  tiie  law  of  his  origin  and  in  the  place  of  his  origin— that  is,  the  place  of  his 
family  in  the  first  instance— although,  for  municipal  purposes,  he  may  require 
another  domicile,  unless  he  has  abandoned  his  former  domicile  animo  et  facto. 
And  the  burden  of  proof  in  this  case  is  upon  the  appellant,  to  show  that  Mr 
M^Clure  had  animo  et  facto  abandoned  his  former  domicile,  which  he  had  un- 
questionably acquired  in  Wigan.  She  must  prove  both  of  these  circumstances — 
not  only  that  he  had  intended  to  change  his  domicile,  but  that  he  had  actuaUy 
changed  his  domicile.  I  cannot  myself  conceive  a  case  in  which  it  could  happen 
^t  a  man  might  be  said  to  intend  to  have  abandoned  his  former  domicile,  un- 
less he  had  quitted  the  place  where  he  resided,  and  ceased  to  reside  there.  If 
he  Btill  kept  residence  in  that  place  with  the  intention  of  residing  there  inde- 
finitely at  any  time  when  he  chose  to  reside  there,  I  cannot  conceive  that  in 
BQch  a  case  as  that  (though  I  do  not  deny  that  such  a  case  might  happen)  he 
ooold  have  abandoned  his  former  domicile  and  acquired  a  new  domicile.  I  con- 
fes  I  have  difficulty  in  conceiving  that  case,  although  my  noble  and  learned 
friend  on  the  Woolsack,  and  my  noble  and  learned  mend  who  last  addressed 
yonr  Lordships,  conceived  that  there  might  be  such  a  case.  But  that  is  not  the 
present  case,  because  here,  the  burden  of  proof  Iving  upon  the  appellant  to  prove 
the  fact  of  the  change  of  domicile,  she  hias  failed  in  that  proof ;  she  has  not 
made  out  that  the  party  both  intended  to  quit  Wigan,  and  did  actuaUy  abandon 
his  former  domicile.  I  consider  the  simple  fact  (without  going  into  the  other 
circumstances  of  the  case)  of  his  retaining  his  house  at  Wigan,  connected  with 
the  keeping  of  an  establishment  of  servants  there,  is  a  proof  tiiat  he  had  not 
actoaUy  abandoned  the  domicile  which  he  unquestionably  nad.  On  that  account, 
therefore,  without  entering  into  the  other  circumstances  of  the  case,  although 
thoe  are  some  circumstances  rather  tending  to  show  that  he  meant  to  make  ms 
residence  in  Scotland,  I  think  it  is  clear  that  he  certainly  had  not  abandoned 
his  English  domicile,  and  therefore  was  not  capable  of  acquiring  a  domicile  for 
the  purpose  of  succession  in  Scotland ;  for  until  his  English  domicile  was  aban- 
doned both  in  intention  and  in  fact,  he  could  not  acquire  a  new  domicile  in 
Scotland.  Upon  this  grotmd  I  think  this  case  must  be  decided  ;  and,  although 
the  Lords  of  Session  considered  this  a  case  of  some  difficulty,  I  must  own  that, 
looking  on  the  simple  fact  that  has  to  be  established  and  made  out,  it  does  not 
appear  to  me  to  be  one  of  much  difficulty.  The  proof  which  lies  upon  the 
appellant  has  not  been  made  out  to  my  satisfaction ;  and  I  think,  therefore, 
that  the  interlocutor  ought  to  be  affirmed. 

The  Rev.  James  Grant,  Appellant,  v.  Miss  Jake  Liyxngston,  Respondent, — 

(May  3,  1860.) 

The  proceedings  in  which  this  appeal  originated  were  of  a  somewhat  compli- 
cated cnaracter ;  but  the  facts,  as  collected  from  the  arguments,  were  as  fol- 
low:— In  1840,  a  proceeding  termed  a  libel  was  served  upon  the  late  Mr 
Livingston,  then  minister  of  the  Presb3rtery  of  Hamilton,  charging  him  with 
the  commission  of  certain  ecclesiastical  offences ;  and  concluding  that  he  should 
be  deposed  from  the  office  of  the  ministry.  The  Presbytery  of  Hamilton  pro- 
nounced a  judgment  finding  him  guil^  of  certain  charges,  but  did  not  award 
any  punishment.  In  May  1841,  Mr  Livingston  present^  a  note  of  suspension 
and  mterdict  to  the  Court  of  Session  agai^  that  judgment,  praying  tnem  to 
interdict  the  respondents  therein  named  from  pronouncing  any  sentence  of  de- 
position against  him,  upon  l^e  ground  that  the  Presbyteiy  was  not  a  legally 
constituted  church  court,  in  respect  of  the  presence  of  ministers  of  quoad  sacra 
parishes  not  legal  members  of  the  Presbytery.  That  application  was  granted, 
and  Mr  Livingston  then  instituted  an  action  of  reduction  against  the  judgment 
of  the  Presby^ry,  which  was  dismissed.  While  these  proceedings  were  pending, 
the  General  Assembly  pronounced  a  sentence,  deposing  Mr  Livingston  from  the 
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ministry.     Mr  LiTingBton  obtamed  an  interdict  against  this  sentence,  prohibit- 
ing its  being  carried  into  effect ;  whereupon  the  Presbytery  of  Haxnuton  And 
the  General  Assembly  instituted  an  action  for  the  reduction  of  the  two  inter- 
dicts, and  concluding  to  have  it  found  that  Mr  Livinffston  was  lawfully  and 
validly  deposed  from  the  office  of  minister.    The  Lord  Ordinary  decided  against 
Mr  Livingston,  which  was  affirmed  by  the  Court  of  Session  upon  appeal.  During 
all  this  period  Mr  Livingston  continued  to  act  as  minister,  but  reodved  no 
stipend ;  and  the  result  was,  that  a  number  of  actions  of  multiplepoinding  were 
instituted  by  the  heritors  for  the  purpose  of  having  declared  to  whom  the  stipend 
belonged.     In  this  position  the  question  arose  between  the  respondent,  Hifl 
Jane  Livingston,  as  representing  her  late  father,  and  the  Rev.  James  Grant,  as 
the  collector  of  the  Widows^  Fund,  as  to  who  was  entitled  to  the  un^d  stipends. 
The  54th  Geo.  III.,  c.  169,  s.  9,  enacted  that  where  any  vacant  stipend  should 
arise,  it  should  be  applied  and  paid  to  the  general  ooUector  of  the  widows  of 
ministers  of  Scotland.     On  an  action  of  multiplepoinding  being  brought  by  a 
Mr  Lockhart,  praying  that  it  might  be  declared  ^o  was  entitl^  to  the  stipend 
during  the  time  the  proceedings  were  pending,  the  Court  of  Session  decided  in 
favour  of  the  respondent,  and  against  that  decision  the  present  appeal  was 
brought. 

At  the  conclusion  of  the  arguments. 

The  Lord  Chancellor,  Lord  Cranworth,  and  Lord  Wensletdale  were  of 
opinion  that  the  judgment  of  the  Court  below  should  be  afBrmed. 

Lord  Chelmsford  said  he  was  of  a  contrary  opinion,  but  he  should  not  dis- 
turb their  Lordships'  judgment  by  giving  his  reasons  for  differing.  He  should, 
however,  move  that  the  appeal  be  dismissed,  without  costs. 

Appeal  dismissed  without  costs  accordingly. 

same  r.  SAME. 

This  was  another  appeal  from  the  same  Court,  in  which  a  similar  point  arose. 
Their  Lordships  dismissed  the  appeal,  without  costs. 

Robert  Houston,  Appellant^  v.  The  Lord  Provost,  Magistrates,  and  Towk 
Council  of  Glasgow,  Respondents, — (\^th  May  I860.) 

This  appeal  originated  in  an  action  raised  by  the  late  Robert  Houston,  formerly 
minister  of  the  parish  of  Gorbals,  against  the  respondents,  for  the  purpose  ci 
having  it  declared  that  the  latter  were  bound  to  take  over  the  church,  church- 
yard, etc.,  of  the  parish,  with  all  the  burdens  and  liabilities  thereto  attached, 
and  that  they  should  be  directed  to  pay  the  pursuer  the  sum  of  L.1324,  lOs.  5d., 
as  arrears  of  stipend  due  to  him  as  minister  of  the  jparish.  The  question  was, 
whether  the  property  came  within  the  Glasgow  Mimicipal  Extension  Act,  the  9th 
and  10th  Yictona,  cap.  289,  which  enacted  that  the  common  goods  and  property 
heritable  and  moveable,  and  means  and  revenues  and  income  of  every  descrip- 
tion leviable  within  or  belonging  to  the  city  of  Glasgow,  to  the  barony  of  Gor- 
bals, to  the  burgh  of  Calton,  and  to  the  burgh  of  i!jiderston,  should  be  vested, 
subject  to  their  legal  liabilities,  in  the  respondents.  The  Court  below  decided 
that  the  property  in  question  did  not  come  within  the  meaning  of  tiie  Act 

At  the  conclusion  of  the  arguments  on  behalf  of  the  appellants. 

Their  Lordships,  without  calling  upon  the  other  side,  dismisBed  the  appeal 
with  costs. 

Appeal  dismissed  accordingly. 
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Damages. — Breach  of  Promise, — The  existence  of  a  pre-existing  promise  to 
marry  another  than  the  defendant  is  no  answer  to  an  action  for  breach  of 
promise.  Gockbum,  G.J. :  It  was  said  that  this  is  a  contract  uberrima  Jide, 
There  is  no  doubt  that  there  are  many  things  which  it  is  desirable  that  a  man 
ahoald  know  when  he  enters  into  such  a  contract,  and  which,  when  communi- 
cated, might  operate  on  his  mind  to  prevent  his  entering  into  the  engagement ; 
and  yet  the  non-disclosure  of  those  circumstances  would  not  remove  Us  liability 
to  an  action.  The  only  instance  in  which  ignorance  of  the  party  contracting 
excuses  performance  of  the  contract,  is  where  a  woman  has  been  unchaste. 
Incontinence  goes  to  the  root  of  all  the  domestic  happiness  in  contemplation 
when  the  contract  is  made,  and  is  sufficient  to  absolve  from  its  performance. 
Bat  there  is  nothing  of  that  kind  disclosed  here.  The  plaintiff  is  only  said  to 
be  under  a  previous  engagement  to  marry  another  man.  That  fiords  no  im- 
pediment to  her  marriage  with  the  defendant.  It  casts  no  imputation  on  her 
virtue,  and  does  not  therefore  come  within  the  principle  upon  which,  in  practice, 
misconduct  of  the  woman  is  allowed  to  be  an  answer. — (Beachey  v.  Brown^  8 
W.  R.  292.) 

Assurance. — Misrepresentation, — ^A  policy  of  insurance,  effected  by  A.  on  his 
own  life,  was  subject  to  a  condition  that  it  was  to  be  void  in  case  any  untrue 
statement  was  contained  in  any  document  deposited  with  the  insurance  company 
in  relation  to  the  insurance  by  the  assured.  Certain  documents  were  so  deposited 
with  the  company,  containing,  among  other  matters,  the  questions  following,  to 
which  the  assured  had  given  the  answers  following : — Q,  *^  Whether  assured  had 
smce  infancy  any  disease  requiring  confinement?" — A,  *'  No."  Q.  "  How  often  had 
medical  attendance  been  required?" — A. "  One  yearago."  Q. "  For  what  disease?" 
—-4.  *'  A  disordered  stomach. "  Q.  "  For  what  period  confined  to  bed  or  ]iouse  ?  " 
—A,  *^  A  week."  Q.  ^^Name  and  address  of  medical  attendant  ^ployed  on  oc- 
casion of  such  disease  ?  " — A.  ^^  Dr  B."  In  fact,  the  assured  had  liad,  subse- 
quently to  the  disease  attended  by  Dr  B.,  another  and  a  dangerous  illness,  for 
which  three  otiier  medical  men  had  attended  him.  Held^  by  the  Ex.  C,  affirming 
judgment  of  the  Common  Pleas,  that  the  above  answers  were  imtrue,  and  the 
policy  void.  Pollock,  C.B. :  The  question  for  the  Court  is  simply  whether  or 
not  the  statements  of  the  assured  were  in  effect  untrue ;  and  we  are  all  of 
opinion  that  the  answers  were  not  true.  It  is  said  that  the  answers  were  true 
as  containing  part  of  the  truth,  as  in  cases  where  in  a  statement  of  the  age  of  a 
party  he  has  said  he  was  of  such  an  age,  when  in  reality  he  was  of  that  age  and 
something  more.  In  this  sense  the  answers  may  be  true,  but  something  more 
is  wanted  to  make  them  really  true." — (Cazenove  v.  British  Equitable  Assurance 
Company,  8  W.  R.  243.) 

Succession. — Bonus  on  Shares. — B.  having  shares  in  a  company,  bequeathed 
them  to  C.  for  life,  and  died  between  the  time  of  the  declaration  of  a  bonus 
*]pon  them  and  the  time  appointed  for  its  payment.  This  bonus  was  held  not 
to  go  to  C,  but  to  form  part  of  the  testator ^s  general  estate.  It  was  left  un- 
<lecided  whether,  if  the  bonus  had  been  declared  after  B.'s  death,  it  would  have 
fassed  to  C,  who  had  only  a  life-interest  in  the  shares. — {Loch  v.  Venables,  J55 
L.  T.  Rep.  506.) 

Will. — Htvocation. — Several  sheets  of  pjvper  constituting  a  connected,  but 
not  in  all  points  consistent,  disposal  of  property  were  foimd  together,  the  last 
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Bheet  being  duly  executed, — Held — ^That  the  prasumption,  in  the  abeenoe  of 
proof,  will  be  that  tiiey  all  formed  the  will  of  the  testator  at  the  time  of  the 
execution,  although  a  general  clause  revoking  ^^all  former  wilk*^  might  lead  to 
the  inference  that  testator  contemplated  at  the  time  to  leave  a  sabastiDg  will. 
In  the  same  case  it  was  also  held  that  the  annexation  by  a  piece  of  tape  of  a 
duly  executed  codicil  of  later  date  to  testamentary  papers,  duly  executed  bat 
revoked,  does  not  of  itself  lead  to  the  inference  of  an  intention  to  revive,  and 
that  such  intention  can  only  be  shown  by  the  contents  of  the  codicil  itaeU .— 
(Marsh  v.  Marsh,  36  L.  T.  Rep.  523.) 

Contract. — Damages.— B.  told  C.  that  Admiralty  contracts  were  out  for 
coals,  and  inquired  if  he  had  any  tonnage  to  offer.  In  consequence,  B.  char- 
tered a  ship  of  C,  which  was  not  reftdy  in  time  to  enable  B.  to  fulfil  hs 
Admiralty  contract.  B.  thereupon  arranged  with  another  veaael  to  take  hii 
coals  in  pursuance  of  the  contract,  and  the  jury  found  that  this  was  best  for  the 
interests  of  all  concerned.  B.  was  held  to  be  entitled  to  recover,  as  damagefi  for 
the  breach,  the  extra  expenses  incurred  by  so  forwarding  the  coals. — {Prior  t. 
Wilson,  35  L.  T.  Rep.  649.) 

Pabtnership. — Bill  of  Exchange.^An  arrangement  was  made  between  the 
defendants,  merchants  in  London,  and  Y.  and  (>>.,  merchants  in  Buenos  Ayna, 
that  v.  and  Co.  should  draw  upon  the  defendants,  and  sell  these  drafts,  and, 
when  an  opportunity  offered,  purchase  others,  to  be  remitted  to  the  plamtiib 
for  the  purpose  of  covering  their  acceptances.  The  profits  on  these  transactioaa 
were  expected  to  arise  from  the  difference  in  the  rates  of  exchange,  and  it  wu 
agreed  that  they,  or  the  losses,  if  any,  should  be  divided  equally  between  the 
two  firms.  Bills  were  accordingly  drawn  by  Y.  and  Go.  upon  the  defendants, 
and  sold  to  the  plaintiffs,  who  were  informed  of  the  authority  given  bj  the 
defendants  to  Y.  and  Co.  to  draw  the  bills.  These  bills  were  signed  by  v .  and 
Go.  in  their  own  names.  Held,  in  an  action  against  the  defendants,  as  drave» 
of  the  bills,  that,  though  there  was  a  partnership  between  Y.  and  Go.  and  the 
defendants,  they  were  not  liable,  Y.  and  Go.  having  no  authority  to  bind  them 
by  their  signature  in  their  own  names ;  that  the  ddendants  were  not  hahle  for 
the  amount  of  the  bills  in  an  action  for  money  had  and  received  as  upon  a&ilpre 
of  consideration ;  and,  that  the  defendants  were  not  liable  for  not  aocnxtin; 
the  bills,  as  they  had  not,  under  the  above  circumstances,  contracted  to  do  so. 
Gockburn,  G.J. :  Without  trenching  on  the  doctrine  that  a  partnenhro  wonM 
be  constituted  under  these  circumstances,  or  upon  the  doctrine  that  a  donnant 
partner  is  liable,  as  drawer,  upon  bills  drawn  in  the  name  of  the  firm  for  paii- 
nership  purposes,  I  base  my  judgment  on  this,  that  there  was  here  no  authoritj. 
express  or  implied,  given  to  V.  and  Go.,  to  bmd  the  defendants  by  thdr  aifina- 
ture  to  bills  of  exchange.  In  the  ordinary  case  of  mercantile  partnerahips  vim 
is  no  need  of  any  express  authority,  because  it  is  implied  by  the  law,  being  m| 
ordinary  incident  of  such  a  partnership.  Here,  however,  there  is  no  expres 
authority,  the  arrangement  being,  on  the  contrary,  that  Y.  and  Go.  were  to 
draw  on  the  defendants,  obviously  on  their  own  account  and  not  as  agents « 
the  alleged  partnership ;  neither  is  there  any  implied  authority,  or  any  aatkntj 
conferral  by  operation  of  law.  The  existence  of  the  partnership  was  unknown ; 
the  purposes  of  it  were  unknown  ;  and  there  was,  therefore,  nothing  to  vhidi 
the  principle  of  law  could  attach  that,  where  a  partnership  is  held  out  as  exist- 
ing lor  a  particular  purpose  to  which  the  drawing  of  bills  by  the  nartnen  vooU 
be  incidental,  all  the  members,  whether  dormant  or  not,  would  oe  liable  upon 
bills  so  drawn.— (A^icAobon  v.  Rickells,  8  W.  R.  211.) 

Vaktseeseit,— 'Contributory. — The  Gourt  of  Appeal  has  reversed  thcdedsioa 
of  Kinderslev,  Y.-G.,  reported  1  L.  T.  Rct).  N.  S.  202,  where  it  appeared  that 
the  widow  of  a  shareholder  became  his  aduninistratrix,  and  as  socn  add  soox 
of  the  shares  to  i)urcha8ers,  and  caused  the  remainder  to  be  tranaferred  to  her 
own  name,  but  without  a  formal  compliance  with  the  deed  of  settlemeat  of  the 
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comptny,  and  without  herself  executmg  the  deed.  She  paid  a  call  and  received 
dindeods.  She  married,  and  on  marriage  aasigned  the  shares  upon  trust 
for  her  separate  use  for  Uf e,  with  remainder  to  the  children  of  her  first  hus- 
band. The  trustees  repudiated  the  trusts,  never  acted,  and  no  other  trustees 
were  appointed.  The  company  had  no  notice  of  the  marriage.  Afterwards, 
using  her  second  husband's  name,  she  gave  a  written  order  for  payment  of 
divioends  to  his  account  with  his  bankers,  and  he  received  the  diviaends  under 
that  Older  until  the  bank  stopped  payment.  The  shares,  however,  remained 
in  the  wif  e^s  name.  On  the  company  being  wound  up,  the  names  of  husband 
and  wife  were  placed  on  the  list  of  contributones.  The  Y.-C.  held  that  the 
husband  was  not  liable,  and  directed  the  insertion  of  the  wife^s  name  *^in 
reBpect  of  her  separate  estate.  ^^  But  the  Court  of  Appeal  now  held  both  hus- 
band and  wife  to  be  liable,  and  the  above  restrictive  wonU  to  be  taken  out  of 
the  Older,  for  that  the  Joint-Stock  Companies  Acts  have  in  no  way  altered  the 
common  law  liability  of  a  husband  for  the  obligations  of  his  wife  previously  to 
the  coverture.— <&  parte  Lvard,  36  L.  T.  Rep.  3.) 

SnTLEMENT. — Power  of  Advancement, — ^In  Lhyd  v.  Cocker^  36  L.  T.  Bep.  9, 
a  power  in  a  settlement  to  raise  money  for  the  placing  out  of  children  in  a 
profeBsion,  business,  etc.,  ^^or  for  their  advancement  in  life,^^  was  held  to 
aothorice  in  the  case  of  daughters  the  raising  of  a  marriage  portion.  The  M.R. 
said : — ^This  is  a  very  ill-drawn  instrument.  I  am  unable  to  understand  what  is 
meant  by  ^^  advancement,"  unless  the  word  can  be  extended  to  a  daughter's 
foarriage ;  she  can  be  put  to  no  profession  or  business,  and  there  is  no  other  way 
in  whidi  she  can  become  entitled  to  this  fund.  It  is  clear,  from  the  context, 
that  by  introducing  the  words  *^  advancement  in  lif  e,*'  there  is  something  meant 
Viditional  ^^  to  trade  or  business,''  and  that  these  words  are  used  disjunctivdy. 
I  wiU,  therefore,  answer  this  question  by  saying  that  the  father  has  the  power 
to  advance  this  money. 

Will. — Constructwn. — In  Ashton  v.  HorsfiM^  the  testator,  without  expressly 
giving  his  personal  estate  or  the  interest  thereof  to  any  one,  directed  his  trustees 
"  to  retain  what  portion  of  the  capital  they  thought  fit  to  carry  on  his  cotton 
manufactory,  and  pay  the  nrofits  and  surplus  income  "  thereof  annually  to  his 
daughters.  Tbis  was  held  oy  the  House  of  Lords  (affirming  Lord  Chancellor's 
decree)  to  be  an  implied  absolute  gift  of  the  capital  and  income  not  so  applied 
to  the  canying  on  of  the  business.  It  was  also  held  that,  under  a  gift  over  of 
'*aO  my  real  and  personal  estate  situate  in  W.  and  H.,"  might  be  included  the 
capital  employed  in  the  bvsineas  which  was  carried  on  at  those  places. 

Arbitratiok. — Costs. — ^An  action  conunenced,  and  all  disputes  and  difPer- 
ences  between  the  parties  arising  out  of  the  same  subject-matter,  were  referred 
to  arbitration,  the  costs  of  and  incident  to  the  reference  and  awaid,  including  the 
costs  of  the  action,  to  abide  the  event  of  the  arbitration.  The  umpire  awarded 
some  matters  in  dispute  in  favour  of  one,  and  others  in  favour  of  the  other. 
The  costs  were  held  not  to  be  distributable,  for,  as  neither  party  had  succeeded, 
there  had  been  no  general  event  of  the  award  in  favour  of  either  entitling  him 
to  costs.  But  Cockbum,  C.  J.,  intimated  that  if  matters,  substantively  separate 
and  distinct,  are  referred,  with  costs,  to  abide  the  event,  and  some  of  these 
distinct  matters  are  found  for  one  and  others  for  the  other,  the  costs  would  be 
distributable.— (Jfarjocib  v.  Webber,  36  L.  T.  Rep.  54.) 

Chabttt. — Superstitious  Use,— In  Re  MicheVs  Trust,  36  L.  T.  Rep.  46,  a 
bequest  of  L*.10  per  annum  to  the  wardens  of  a  Jewish  congregation  in  Little 
Poland,  to  be  paid  by  them  to  three  qualified  persons  chosen  by  them  to  leam 
in  their  college  daily,  for  ever ;  and  on  every  anniversary  of  his  (testator's) 
death,  to  eay  the  prayer  called  Cawdish,  was  held  not  to  be  a  superstitious  use, 
and  by  the  retrospective  operation  of  stat.  9  and  10  Vict.,  c.  59,  to  be  a  good 
charitable  bequest. 
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Legacy. — Set-off. — B.  directed  that  his  debts  should  be  paid  out  of  his  real 
estate.  He  bequeathed  all  his  personal  estate  to  C,  free  from  his  debts.  The 
tenants  of  the  real  estate  owed  to  B.  at  the  time  of  his  death  various  balances 
made  up  of  demands  they  had  against  B.  in  his  lifetime  for  goods  sold,  etc.,  as 
deductions  from  their  rents.  It  was  held  that  C.  was  entitled  only  to  tite 
balances,  and  not  to  total  amount  of  rents.  Wood,  V.-C,  said  that  when  the 
testator  gave  his  personal  estate  free  from  debts,  he  meant  such  estate  as  his 
executors  could  have  got  in  by  ordinary  proceedings.  Although,  as  had  been 
ingeniously  suggested,  the  executors  might  have  forborne  to  ^  off  the  cron 
demand  for  rent  in  an  action  against  them  by  the  tenant  for  the  goods  supplied 
to  the  testator,  that  would  not  have  been  the  ordinarv  course,  and  the  poas- 
bility  of  its  being  taken  could  not  be  allowed  to  affect  the  rights  of  the  parties. 
The  course  of  dealing  of  the  testator  appeared  to  have  been  to  set  off  the 
demands,  but  his  Honour  preferred  to  rest  the  case  on  the  general  principle 
which  he  had  stated,  and  must  hold  that  the  difference  only  between  liie 
demands  was  that  which  passed  by  the  bequest.  —  {Eldns  v.  Morm, 
8  W.  R.  801.) 

Inspection  of  a  Mine. — ^Where  the  owner  of  a  mine  made  out  a  prima  faw 
case  that  l^e  owner  of  an  adjoining  mine  was  encroaching  on  him,  although 
contradicted  by  the  other,  the  Court  granted  an  inspection  of  such  adjoining 
mine,  for  the  purpose  of  ascertaining  if  the  fact  was  so.  Cases  cited :  Attcmey' 
General  Y,  ChanAers^  12  Beav.  159  ;  Lonsdale  v.  Curven,  8  Bligh,  163;  Wdhtr 
V.  Fletcher^  8  Bligh,  172,  n.;  Parrott  v.  Palmer,  3  M.  and  K.  632;  East  India 
Company  v.  Kynaston,  3  Bligh,  153  ;  and  3  Swan,  248. — (Bennit  v.  WhitehotM, 
8  W.  R.  251.) 

Mortmain. — ^The  B.  ironworks  were  established  by  a  company,  and  the  deed 
vesting  the  property  in  the  trustees  empowered  the  directors  to  purchase  or 
lease  other  lands  for  the  benefit  of  the  company,  and  sell  lands  not  for  the  lame 
being  considered  necessary  for  carrying  on  the  business  of  the  company.  Larce 
purchases  of  luid  were  made,  and  an  annual  rental  received  from  tnem ;  a  pront 
was  also  derived  from  a  brewery  and  farm  worked  by  the  company.  It  was 
held  that  a  bequest  of  shares  in  the  company  to  a  charity  was  void,  as  being  in 
mortmain,  the  principal  object  of  the  company  being  to  deal  in  land. — (Morrii 
V.  Glunn,  86  L.  T.  Rep.  73.) 

Legacy. — Construction, — B.  bequeathed  to  his  foreman  C.  the  goodwill  of  bfi 
business  in  D.,  ^^  and  also  the  plant  and  L.IOOO  sterling  for  his  use  and  benefit."* 
B.  had  been  a  wholesale  clothier  in  London,  and  at  the  time  of  bis  death  poe- 
sessed  stock-in-trade  of  clothes,  etc.,  and  household  furniture.  The  word 
**  plant ^^  was  held  not  to  embrace  such  materials. — {Blake  v.  Shaw,  36  L  T. 
Rep.  84.) 

CONTRIBUTORT. — Acceptance  of  Shares, — B.,  a  member  of  a  firm,  applied  on 
behalf  of  his  firm  for  shares  in  a  company,  expressing  at  the  same  time  a  hope 
that  they  should  receive  the  orders  of  the  company  for  their  manufactures,  to 
this  the  manager  of  the  company  replied  that  B.  might  send  in  his  applicatioii 
for  flares,  ^^  subject  to  your  supplying  the  various  materials  which  may  he 
required  for  our  purposes."  Soon  after,  B.  sent  the  form  of  apfdication  for  100 
shares,  with  a  memorandum  at  the  foot  of  it,  of  the  above  condition.  A  minute 
was  afterwards  recorded  by  the  board,  that,  if  quality  and  price  were  appraTed 
B.'s  firm  should  be  "  dealt  with  by  the  board."  B.  wrote,  objecting  to  this  « 
vague;  and  although  the  board  entered  B.*8  name  on  the  renter  of  share 
homers,  they  never  called  upon  him  to  sign  the  articles  of  association,  or  to  pay 
a  deposit.  This  was  held  by  the  Court  of  Appeal  to  be  only  a  conditionjJ 
acceptance  of  shares,  and  that  B.  was  not  a  contributory.---(  TfocKT^  esse. 
36  L.  T.  Rep.  68.) 
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Debtor  akb  Creditor. — Discharge  of  Executor's  De6t. — ^B.  owed  C.  L.4500. 
C.  appdnted  B.  her  executor,  and  by  a  codicil  declared  the  appointment  should 
not  have  the  effect  of  cancelling  the  debt.  In  1854  C.  executed  another  codicil, 
by  which  she  appointed  another  person  executor  in  the  room  of  B.,  but  con- 
firmed the  rest  of  the  will.  By  a  subsequent  codicil  she  reappointed  B.  sole 
executor.  In  1855  she  wrote  to  B.  thus  :  "  You  must  know  when  I  gave  you 
the  money,  I  never  could  intend  it  as  a  loan,  but  as  an  absolute  gift,  and  I 
hope  you  will  live  many  years  to  enjoy  it."  The  defendant  also  relied  upon  con- 
versation. Held  that  the  letter  did  not  amount  to  a  discharge  of  the  debt.  The 
following  cases  were  cited :  Richards  v.  Syms,  2  Eq.  Ca.  Ab.  617 ;  Eden  v. 
Smvth^  5  Ves.  341 ;  Reeves  v.  Brymer,  6  Ves.  516 ;  Flower  v.  Marten,  2  My. 
and  Cr.  459 ;  Aston  v.  Pye,  5  Ves.  350  n. ;  GUbert  v.  WethereU,  2  Sim  and 
Stu,  254 ;  Cross  v.  Sprigg,  6  Hare,  552 ;  Peace  v.  Hains,  11  Hare,  151 ;  Major 
V.  Major^  1  Drew,  165.  Wo6d,  V.-C,  in  commenting  on  the  authorities,  said : 
In  Aston  y.  Pye  it  seems  to  have  been  held  that  a  document  stating  that  it  was 
never  intended  to  enforce  payment,  unless  the  creditor  was  in  distress,  could  be 
acted  upon  as  a  discharge.  If  so,  that  was  certainly  quite  at  variance  with 
Reeves  v.  Brymer,  which  was  commented  upon  by  V.-C.  Wigram  in  Cross  v. 
Sprigg^  and  relied  upon  as  an  important  case.  Sir  William  Grant,  in  Reeves  v. 
Brymer^  after  stating  the  evidence  of  the  party  sought  to  be  discharged,  said 
that  he  regretted  to  he  obliged  to  hold  that  the  debt  was  not  discharged,  and  went 
on :  *^  It  is  said  there  is  evidence  of  a  release  from  what  passed  between  them,  etc. 
All  that  is  nothing  more  than  a  declaration  by  the  testetor  that  he  would  never 
sue  for  this  money,  winch  certainly  is  not  sufficient  to  operate  as  a  release.^' 
That  is  the  point  frequently  refened  to  afterwards,  viz.,  that  declarations  by 
persons  that  they  never  intend  to  sue  for  the  money,  will  not  operate  as  a 
release,  the  question  being,  in  Aston  v.  Pye,  and  also  in  Gilbert  v.  Wetherell,  as 
to  how  far  any  positive  declarations  which  a  creditor  has  actually  made,  as 
distinct  from  intention,  may  or  may  not  amount  to  a  discharge  at  law.  Then, 
as  to  how  far  any  positive  declaration  by  the  creditor  might  amount  to  a  dis- 
charge at  law,  he  agreed  that  it  would  be  excessively  dangerous  to  allow  the 
debtor  to  discharge  lumself  upon  a  mere  parole  declaration  by  the  creditor.  But 
the  defendant  reUed  upon  the  letter  of  January  1855,  by  the  testatrix.  The 
letter  of  January  1855  was  written  on  the  spur  of  the  moment,  after  a  con- 
versation, in  which  some  one  had  been  said  to  have  been  busy  with  her  affairs. 
He  did  not  suggest  a  single  suspicion  of  impropriety  against  the  defendant;  but 
the  letter  was  in  truth  a  misrepresentation  of  the  actuiu  transaction.  Whenever 
her  legal  adviser  was  with  her  she  represented  the  matter  as  a  loan.  Nor  was 
there  any  indication  of  an  intention  to  release  the  debt,  but  a  misstatement  of 
its  original  inception. — {Knapp  v.  Bumdby,  8  W.  R.  305.) 

IiiDiCTHEMT. — New  Trial. — ^The  doctrine  oi  Jinality  u^n  a  verdict  of  acquittal 

in  a  criminal  proceeding  received  another  Illustration  in  the  recent  case  of  Reg, 

V.  Johnson,  1  L.  T.  Rep.  N.S.  513,  which  was  an  indictment  for  obstructing  a 

highway.    The  record  of  the  indictment  being  in  the  Q.B.,  and  the  defendant 

having  been  acquitted  at  the  trial,  a  rule  nisi  was  obtained  by  the  prosecutors 

for  a  new  trial,  upon  the  ground  of  the  verdict  being  ^^nst  evidence.    Upon 

cause  being  shown,  the  Court  discharged  the  rule.    Wightman,  J.,  thus  kys 

down  the  proper  doctrine  upon  the  subject.    He  says :  "  At  the  trial  there  was 

conflicting  evidence,  and  the  Jury  have  found  a  verdict  of  acquittal  contrair  to 

what  we  may  think  right.    The  question  is,  ought  we  now  on  that  ground  to 

grant  a  new  trial  ?    It  is  said  that  this  proceeding,  though  in  form  a  criminal 

one,  is  really  institntedcto  try  a  civil  right.    But  is  that  so  ?    It  does  not  bind 

the  light ;  and,  beddes,  the  defendant,  on  conviction,  is  liable  to  be  treated  as  a 

criminal,  and  to  be  subjected  to  fine  and  imprisonment.    On  the  whole,  I  think 

it  better  to  abide  by  the  rule,  where  so  mudi  of  the  criminal  law  is  incidental 

to  the  case,  not  to  grant  a  new  trial  on  the  ground  that  the  verdict  is  against 

^  eindenoe^  after  the  defendant  has  been  acquitted.  ^^ 

VOli.  IV. — ^no.  XLII.  JUNE  1860.  T  T 
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ExECUTOB. — Probate. — ^An  executor  k  appointed  in  a  duly  executed  wiU,  and 
the  testator,  having  expreaeed  his  intention  of  so  doing,  obliterates  the  original 
name  and  substitutes  another  without  re-execution;  the  Court  of  ProlMte 
directed  the  original  name  to  be  restored  in  the  probate,  on  evidence  aliunde  of 
what  it  was.— (/fe  Harris,  2  L.  T.  Rep.  N.S.  118.) 

Real  and  Pebsonal. — Railway  Debenture. — ^The  debenture  bond  of  a  railway 
company  in  the  form  prescribed  by  the  Companies  Clauses  Act  (see  Taylor's 
Consolidation  Acts,  3d  edit.)  is  a  y^did  mortgage,  not  only  of  the  interest  of  the 
company  in  their  works  and  rails,  but  of  the  land  of  the  company. — {Legg  v. 
Mathieson,  36  L.  T.  Rep.  112.) 

Contract. — MisrepresentaHan  by  Third  Party. — ^B.,  representing  that  he  was 
entitled  to  a  lease  of  certain  houses  from  the  landlord  at  a  peppercorn  rent, 
applied  to  D.  to  lend  him  L.300  on  them,  which  he  agreed  to  do,  provided  an 
sasurance  could  be  obtained  from  the  landlord  that  he  would  grant  the  lease  at 
that  nominal  rent.   The  owner  wrote,  saying  that  he  would,  and  on  January  19, 
1857,  he  executed  a  lease  to  B.  accoidingly.    On  May  2,  in  the  same  year,  D. 
advanced  the  L.300  to  B.,  receiving  from  him  a  deed  purporting  to  be  a  mort- 
ffage  of  the  underlease.    B.  afterwards  became  insmvent,  and  then  it  was 
oi^vered  that  the  landlord  had,  in  1856,  granted  to  him  a  lease  for  ninety-nine 
years,  which  included  these  leaseholds.    The  Court  of  Appeal  held  the  landlord 
liable  to  make  good  the  loss  occasioned  by  his  misrepresentation.  Lord  Chancellor 
(the  Lords  Justices  concurring)  :  The  defence  set  up  in  this  suit  is,  that  there 
was  a  remedy  at  law,  and  that  that  is  the  only  remedy  competent  to  the  plain- 
tiff.   Now,  that  there  was  a  remedy  at  law,  I  think  is  quite  clear.     Here  was 
a  misrepresentation  made  by  the  defendant  of  a  fact  which  ought  to  have  been 
within  his  knowledge ;  it  was  made  with  the  intention  to  be  acted  upon ;  it  was 
acted  upon,  and  thereby  a  loss  accrued  to  the  plaintiff,  and  there  is  no  doubt 
in  my  opinion  that  an  action  would  lie,  and  it  would  be  for  a  jury  to  assess  the 
damages.    I  am  of  opinion  that  this  belongs  to  a  class  of  cases  where  courts  of 
law  and  courts  of  equity  have  a  common  jurisdiction,  and  where  the  procedure 
of  courts  of  law  and  courts  of  equity  is  aaapted  to  doing  justice  in  these  cases. 
I  am  of  opinion  that  this  is  a  case  in  which  a  court  of  equity  has  jurisdiction  as 
well  as  a  court  of  law,  and  that  it  is  a  much  fitter  case  for  a  court  of  equity 
than  for  a  court  of  law ;  because  a  court  of  law  could  only  have  left  it  to  a  jury 
to  assess  the  damages ;  whereas  here,  by  the  superior  powers  of  the  court  of 
equity,  justice  can  be  done  between  the  parties  in  the  most  minute  details. 
Here  there  has  been  a  misrepresentation  in  the  transaction  of  letting  the  land ; 
and  I  am  of  opinion  that  this  is  a  case  in  which,  if  there  had  been  moral  fraud, 
it  would  hardly  have  been  doubted  that  a  court  of  equity  would  have  jurisdic- 
tion to  inquire  into  it,  and  to  have  called  upon  the  defendant  to  have  dim^ln^ 
all  that  he  knew,  and  have  given  relief  from  the  consequences  of  the  fraud ;  and 
although  there  may  not  be  moral  fraud  here,  yet  I  think  that  the  party  who 
has  been  injured  has  a  right  to  relief. — (Slim  v.  Croucher^  8  W.  R.  233.) 

Railway. — Compensation. — Where  a  railway  company  gave  notice  to  take 
part  of  a  garden  and  orchard  attached  to  a  dwelling-house,  the  effect  of  which 
would  be  to  cut  off  the  communication  between  the  house  and  the  stables,  the 
company  was  held  to  be  bound  to  take  the  entire  premises.— (£im^  v.  The 
Wycombe  Railway  Company,  86  L.  T.  Rep.  107.) 

Will. — Construction, — ^B.,  after  bequeathing  ^^  all  his  stock  and  moaej  in  the 
funds,"  together  with  his  residuary  personal  estate,  to  trustees  to  pay  debts, 
directed  that  they  should  convert  into  cash  all  his  residuary  estate  and  effects, 
^^  except  the  freehold,  copyhold,  leaseholds,  and  stocks."  He  possemed  two  mm 
of  long  annuities.  They  were  held  to  be  within  the  exception,  and  not  to  be 
converted  into  cash.  Wood,  Y.-C,  said  that  on  principle  he  was  of  owdxm  that 
the  long  annuities  were  excepted  from  the  direction  to  convert.  %be  words 
"  stock  and  money  in  the  funds  "  would,  in  their  primary  meaning,  yuB  Iwg 
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annaities.  In  Bythewood  and  Jannan's  Conveyancing,  vol.  ii.,  pp.  453,  457, 
there  was  an  ennmaution  of  the  various  British  funds.  In  the  exception,  the 
testator  made  no  distinction  between  ^*  stocks"  and  ^^  money  in  the  funds,"  and 
he  dearly  intended  the  same  thing  which  he  had  before  described  by  those 
words,  which  were  amply  sufficient  to  pass  the  property  in  question.  Looking 
at  what  was  excepted,  the  testator  meant  to  except  everything  of  a  perishable 
or  terminable  chuucter  which  was  to  be  excepted  from  the  direction  to  convert 
and  left  unsold.  Then  the  subsequent  woros,  ^^  rents,  dividends,  etc.,"  were 
qnite  sufficient  to  include  the  annual  proceeds  of  long  annuities. — {Grant  v. 
Mitsset,  8  W.  R.  330). 

Mabitihe.— iZanb'itjf.*— It  was  held  in  the  ^'  Hendrica  Gazina,"  2  L.  T.  Rep. 
K.S.  139,  that  the  master  and  seamen  are  entitled  to  be  paid  their  wages  in 
priority  to  a  bottomry  bondholder,  who  takes  his  security  subject  to  the  ancient 
and  hitherto  unte>ken  rule  of  the  Court  of  Admiralty,  which  makes  the  claim 
for  wages  the  first  charge  upon  the  ship's  freight. 

Contract. — A  contract  or  ship's  articles  signed  by  seamen  when  origi- 
nally undertaking  the  voyage,  must  regulate  the  payments  to  be  made  to 
them  on  its  termination ;  and  a  claim  for  increased  wages  was  disallowed  in  the 
"Prince  Edward."— (2  L.  T.  Rep.  N.S.  189.) 

Contract. — Approval. — ^The  proper  construction  of  an  agreement  to  make  a 
machine  ^*  for  cutting  glue  pieces  according  to  drawing,  strong  and  sound  work- 
manship, to  the  approval  of  B.,"  is,  that  the  approval  of  B.  is  to  be  as  to  the 
rtrengui  and  workmanship  of  the  machine,  not  as  to  its  efficiency  for  cutting 
0ufi  pieces. — CRipley  v.  Lordan,  2  L.  T.  Rep.  N.S.  154.) 

Practice. — Costs  of  Counsel. — The  Court  of  Appeal  in  Chancery  allowed 
the  costs  of  three  counsel  as  between  party  and  party,  in  a  case  where  there  had 
i^een  an  appeal,  and  the  quantitv  of  matter  put  before  them  on  appeal  was 
double  that  which  had  engaged  the  two  counsel  in  the  court  below.— -(Pearcc 
V.  Lindsay,  2  L.  T.  Rep.  N.S.  169.) 

Trust. — Investment. — This  was  an  application  under  Lord  St  Leonards^  Act 
for  the  ^^  opinion,  direction,  and  advice"  of  the  Court,  with  reference  to  the  in- 
vestment of  trust  funds.    The  testatrix  had  directed  the  proceeds  of  her  estate 
to  be  invested  by  her  trustees  in  ^*  the  public  stocks  and  funds,  or  upon  Govern- 
ment or  other  approved  securities."    It  was  held  that  they  could  not  invest  in 
East  India  stock  or  railway  debentures,  but  that  they  might  do  so  in  freehold 
estates  in  England  or  Wales.    Wood,  V.-C,  said  that  prima  facie  the  words  of 
the  will  would  include  any  such  ordinary  security  (not  merely  the  Three  per 
CentB.^  as  this  Court  would  sanction.     He  did  not  go  beyond  mortgages  in  the 
case  ot  marriage  settlements,  and  he  never  authorized  investments  upon  railways 
or  any  such  securities,  unless  most  strongly  pressed  to  do  so  by  the  parties.    If 
acting  himself  as  trustee,  which  waa  wl^t  it  came  to  in  effect,  he  should  only 
aDow  real  securities.    He  had  no  objection  to  answer  that  the  petitioners  were 
at  liberty  to  invest  the  trust  funds  on  sufficient  security  of  freehold  estates  in 
England  or  Wales.    He  should  not  answer  the  other  part  of  the  question,  but 
simply  pasa  it  by.    The  costs  of  the  petitioners  might  be  taken  out  of  the 
eBtate.--(Re  Simpson's  Trust,  8  W.  R.  388.) 

I^BOBATE. — Evidence. — A  testator  wrote  on  a  sealed  envelop,  "  I  confirm  the 
oonteatB  written  in  the  enclosed  document  in  the  presence  of,"  etc.  This  was 
signed  by  her,  and  attested  by  two  witnesses.  On  her  death,  it  was  found  sealed 
on  her  table,  addreased  to  B.,  her  nephew.  On  being  opened,  it  was  found  to  con- 
tain a  testamentary  disposition  in  tne  form  of  a  letter  addressed  to  her  nephew. 
The  Court  admitted  parole  evidence  of  the  identity  of  this  enclosure  witn  the 
docoment  referred  to  by  the  executed  memorandum,  and  granted  probate  of  the 
envelop  and  contents. — (Re  Almosnino,  2  L.  T.  Rep.  N.S.  191.) 
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MARmM£. — Freight — ^An  assigiiment  to  a  third  party  of  freight,  or  a  fixed 
sum  out  of  freight,  paaaes^  as  between  pturt  owners,  only  net  freight.  But  a 
mortgagee  not  in  possession  when  the  freight  was  reoeived,  has  after?rsidB  no 
locus  standi  to  insist  on  such  a  construction.— ^T^Ae  Edmond^  2  L.  T.  Rep.  N.S. 
192.) 

Construction  of  a  Contract. — Warranty, — ^B.  sold  to  C.  a  cargo  of  wheat, 
which  C.  could  not  examine,  but  the  contract  note  set  forth  that  ^*  the  cargo  is 
accepted  on  the  report  and  samples  of  Messrs  8.  and  Co."    This  was  held  to 
amount  to  a  warranty  that  the  bulk  of  the  cargo  was  equal  to  the  report  of 
Messrs  S.  and  Co.,  and  the  samples  taken  by  them,  and  not  a  mere  warranty 
that  the  report,  was  a  report  by  them,  and  that  the  samples  were  taken  by  than. 
Argument  m  demurrer : — ^The  plaintiflTs  points  on  the  argument  of  the  demurrer 
will  be,  first,  that  tiie  language  of  the  contract  in  itself  amounts  to  a  warranty 
by  the  defendants  that  me  cargo  was  e(^ual  to  the  report  and  the  sampleB; 
secondly,  that  even  supposing  that  such  is  not  the  proper  construction  of  the 
contract  taken  by  itself,  yet  when  the  state  of  things  existing  at  the  time  oi  the 
contract  as  disclosed  on  the  declaration  is  looked  at,  it  is  apparent  that  sudi  is 
the  true  construction.    The  defendants*  points  will  be,  that  the  words  in  the  agree- 
ment,  ^^  the  above  cargo  is  accepted  on  the  report  and  samples  of  Messrs  Scott  and 
Co.  of  Queenstown,''  do  not  amount  to  a  warranty  that  the  bulk  was  equal  to  the 
samples,  or  that  the  report  was  correct ;  but  merely  to  a  warranty  that  the  report 
was  the  report  of  Scott  and  Co.,  and  that  the  samples  had  been  taken  from  the 
cargo  by  them.     Erie,  C.  J. :  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
judgment  on  this  demurrer.    We  must  construe  the  contract  according  to  the  in- 
tention of  the  parties.    Here  was  a  contract  for  the  sale  of  a  cargo  of  wheat ;  and 
the  words  of  the  contract  were,  that  the  plaintiffs  *^  accepted  the  cargo  on  the  re- 
port and  samples  of  Messrs  Scott  and  Co."    This  must  mean  that  the  wheat 
was  accepted  on  the  supposition  that  the  wheat  was  equal  to  the  sample  and  the 
report ;  not  that  the  warranty  was  simply  that  the  report  and  samples  had  been 
made  and  taken  by  Messrs  Scott  and  Co. — (Russell  y.  Necolopulo.  8  W.  R.  415.) 

Mercantile  Law  Amendment  Act. — Sect.  5  of  this  Act  enacts,  that  a  surety 
for  the  debt  of  another,  if  he  pay  such  debt,  shall  be  entitled  to  have  asagncA 
to  him  *^  eyery  judgment,  specialty,  or  other  security  which  shall  be  held  by  the 
creditor  in  respect  of  such  debt,  whether  such  judgment,  etc.,  shall  <xr  shall  not 
be  deemed  at  law  to  haye  been  satisfied  by  the  payment  of  the  debt,  etc.,  and 
such  surety  shall  be  entitled  to  stand  in  the  place  of  the  creditors,  with  all  the 
same  remedies  for  the  recoyery  of  the  money  thereby  secured.  It  was,  however, 
held  in  Phillips  y.  Dickson^  2  L.  T.  Rep.  N.S.  185,  that  under  this  section  the 
court  cannot,  upon  motion  by  a  surety  who  had  paid  the  debt  of  his  principal 
order  the  assignment  of  a  seciuity  held  by  such  principal.  The  right  course  d 
proceeding  was  not  stated. 

Evidence. — Documentary, — ^In  an  action  of  ejectment,  the  principal  fact  in 
dispute  was,  whether  plaintiff  had  been  bom  before  or  after  the  marriage  oi  his 
parents.  His  mother  was  called  as  a  witness,  and,  on  cross-examination,  stated 
that  she  had  never  been  before  the  magistrates  in  the  matter,  and  had  nevo* 
affiliated  the  child.  The  defendant  tendered,  in  contradiction  of  her,  an  affilia- 
tion order,  signed  by  two  magistrates,  nmde  on  her  oath,  adjudging  ibe  child  tB 
be  chargeable  as  a  bastard.  This  document  was  held  to  be  admissible  for  that 
purpose.  Wilde,  B. :  ^^I  think  that  the  document  was  evidence  to  show  that 
on  the  day  named  a  person  of  the  name  therein  set  out  did  appear  before  the 
justices  and  affiliate  a  child.  Of  course  the  jury  must  be  satisfied  from  other 
evidence  of  the  identity  of  that  party  with  me  witness.** — (Watson  ▼.  lAt^t, 
2  L.  T.  Rep.  N.S.  223.) 

Trust. — Liability. — ^Defendant  gave  plaintiff  a  promissory  note,  hea^g  it 
with  the  name  of  a  building  society,  and  adding  after  his  name  thereto  aab- 
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scribed  ^^  trustee/'  In  an  action  on  this  note,  he  pleaded  that  it  was  made  hj 
a  certain  building  society  whereof  he  was  a  memDer  with  others ;  that  it  was 
not  made  by  him  otherwise  than  as  such  member ;  and  that  divers  persons  were 
trustees,  and  liable,  by  virtue  of  Acts  of  Parliament  in  that  behalf,  to  be  sued 
as  such  upon  the  contracts  of  the  society.  Upon  demurrer  this  was  held  to  be 
a  bad  plea.  Pollock,  G.B. :  The  defendant  does  not  deny  the  form  of  the  con- 
tract, as  stated  in  the  declaration,  but  contends  that  it  does  not  render  him  per- 
sonally liable.  I  think  it  does,  and  that  it  is  not  competent  for  him  by  a  plea 
to  say  that  a  written  document  means  something  different  from  what  it  pur- 
ports. ...  He  has  given  his  own  promisBory  note  for  the  money  borrowed, 
and  it  appears  to  me  he  is  personally  liable  upon  it. — (Price  v.  Taylor^  2  L.  T. 
Rep.  N.S.  221.) 

Sale  by  Auction. — ^By  order  of  the  Court,  property  was  put  up  for  sale  by 
auction.  There  being  no  bid  up  to  the  reserved  price,  it  was  knocked  down  as 
onsoM.  Before  the  auctioneer  had  left  l^e  desk,  B.  agreed  to  purchase  the  lot 
at  the  reserved  price,  signed  a  contract,  and  paid  the  deposit.  He  was  held  to 
be  estopped  from  afterwards  disputing  the  sale,  as  not  being  a  sale  by  auction, 
nor  was  ne  permitted  to  repudiate  the  purcha8e.--(£^e  v.  Barnard^  2  L.  T.  Rep. 
N.S.  203.) 

Contract. — Condition  Precedent, — ^B.  covenanted  with  B.  and  C.  well  and 
soffidently  to  light  with  gas  certain  streets,  etc.,  to  the  satisfaction  of  G.  and 
his  surveyor,  at  sunset,  and  to  continue  the  lamps  burning  until  sunrise,  at  the 
rate  of  L.4,  lOs.  for  each  light,  the  burner  to  oe  a  batswing,  and  that  in  case 
and  as  often  as  any  neglect  ^ould  occur,  he  would  remedy  the  same,  or  pay  to 
C.  28.  6d.  for  every  day  on  which  such  neglect  should  continue.  And  G.  cove- 
nanted, that  if  B.  did  well  and  sufficientiy  light  the  said  lamps  with  gas,  and 
perform  and  keep  all  the  covenants,  he  would  pay  for  every  lamp  at  the  rate  of 
L.4,  10b.  per  annum.  To  an  action  by  B.  to  recover  a  large  quantity  of  gas 
supplied  to  G.,  it  was  pleaded  that  B.  did  not  light  the  said  lamps  to  the  satis- 
faction of  G.  or  his  surveyor,  and  did  not  light  them  at  sunset  and  continue 
burning  them  till  sunrise,  and  that  the  light  was  not  a  batswing  burner.  But 
the  Court  held  the  covenants  to  be  several  and  independent,  and  that  the  per- 
formance of  aU  the  matters  set  forth  in  the  pleas  was  not  a  condition  preceaent 
to  the  right  of  B.  to  recover  on  G.'s  covenants.  *'  I  think,"  said  Erie,  G.  J., 
**  the  pMntiffs*  covenant  to  light  the  lamps  is  a  several  covenant,  and  the  de- 
fendants^ promise  to  pay  is  a  several  promise.  Even  if  the  plaintiffs  left  one 
lamp  unlighted  throughout  the  year,  it  would,  I  think,  be  contrary  to  the 
intention  of  the  parties,  that  the  plaintiffs  simply  from  that  circumstance  should 
be  defeated  and  deprived  of  the  right  to  recover  nrom  the  defendants  for  lighting 
the  remainder  of  the  lamps."  WSles,  J.,  observed,  "  the  plea  would  be  proved 
as  it  stands,  by  simply  showing  that  one  lanop  blown  out  by  the  wind  remained 
unlit  for  half  an  hour." — {London  Gaslight  Company  v.  The  Parish  of  Chelsea^ 
2  L.  T.  Rep.  N.S.  217.) 

Bill  of  Exchange. — Partners, — B.  carried  on  business  at  G.  Street  in  D.,  on 
his  own  account  He  opened  another  establishment  in  a  different  line  at  E.  in 
partnership  with  F.  The  business  was  in  B.^s  name.  F.  accepted  bills  in  his 
own  name  for  goods  supplied  to  the  firm.  One  bill  so  accepted  was  directed  to 
B.  at  G.  Street,  in  D.  It  was  held  by  a  majority  of  the  'court,  that  the  fact  of 
the  bill  being  addressed  to  B.'s  separate  place  of  business  was  not  sufficient  to 
rebut  the  presumption  arising  from  the  evidence  of  F.*s  general  authority  to 
accept— (StepAen*  v.  Reynolds,  2  L.  T.  Rep.  N.S.  222.) 

LuBiLiTiES  OF  A  LoDOiNO-HOUSE  KEEPER.-— The  G.  P.  have  decided,  that 
there  is  no  duty  in  the  keeper  of  a  lodging-house  to  protect  the  goods  of  his 
lodger,  and  that  he  is  not  liable  for  their  loss,  even  although  it  was  occasioned 
by  hii  riiowii^  the  lodger's  apartments,   with  the  lodger^s  permission,    to 
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BtrangerB,  himself  not  being  guilty  of  groes  nuBoonduct  or  wilfol  n^Ugence. 
Erie,  C.  J.,  thus  stated  the  ouBtinction  between  the  case  of  a  lodging-house 
keeper  and  that  of  an  innkeeper.  The  reason  of  the  law  making  an  innkeeper 
liable  is,  that  a  wayfarer,  wno  may  be  a  complete  stranger  in  the  neighbour- 
hood, has  no  means  of  knowing  the  character  of  .those  with  whom  he  may  be 
brought  into  contact  at  the  inn,  and  therefore  the  law  imposes  on  the  innkeeper 
the  obligation  of  protecting  the  goods  of  his  guest.  But  this  reason  for  the 
law  has  no  applicability  to  the  case  of  a  lodging-house  keeper.  It  is  not  con- 
tended that  there  is  an  absolute  duty  cast  upon  me  keeper  of  a  lodging-house  to 
protect  the  lodger^s  goods ;  but  the  allegation  is,  tiiat  he  did  not  take  such  dne 
and  proper  care  of  his  house  as  a  nrud^t  man  would  take,  by  means  whereof 
certain  dishonest  persons  were  aomitted  into  the  house  and  stole  plaintiff  ^s 

foods.  I  am  most  averse  to  affirm  the  proposition,  that  the  lodging-house 
eeper  is  bound  to  take  due  and  proper  care  of  his  lodger's  goods,  as  the 
greatest  mischief  might  be  done  by  imposing  on  him  undefined  duties,  the 
result  of  which  no  man  can  foresee.  Looking  at  the  character  of  the  different 
persons  taking  up  their  abode  at  lodging-houses  or  frequenting  them,  if  the  land- 
lords of  such  houses  were  to  be  held  liable  to  them  under  such  diYsumstances,  it 
would  to  my  mind  be  affirming  a  pernicious  evil.  The  risk  at  lodging-houses 
must  vary  according  to  circumstances.  Near  the  seaside  it  would  be  most  in- 
convenient and  objectionable  that  the  door  should  be  kept  locked  all  day ;  eo 
also  in  a  port  where  the  lodgings  are  taken  at  short  notice,  and  the  lodgers 
continually  moving  in  and  out.  The  lodger  staying  in  such  houses  must  take 
care  of  his  goods  in  like  maimer  as  of  valuables  upon  his  person  when  be  walks 
the  streets.— -(FottWer  v.  Soulby,  2  L.  T.  Rep.  N.S.  219.) 

Maritime  Law. — Bottomry, — A  master  of  a  ship  on  his  own  authority  can 
bottomry  the  vessel  abroad  for  the  homeward  voyage  to  the  extent  of  neceasary 
repairs  and  articles  actually  supplied  to  the  ship.  But  he  cannot  include  chargeB 
retating  to  the  outward  cargo,  even  though  they  constitute  debts  due  from  the 
owner  of  the  ship,  unless  by  the  law  of  the  port  the  ship  can  be  arrested  for 
them.— (TA€  Edmond,  2  L.  T.  Rep.  N.S.  192.) 

Res  Judicata. — Master  and  Servant. — Mary  Hislop  had  been  hired  as  a  faim 
servant,  by  one  William  Routled^e,  in  August  1858,  to  serve  him  till  the  then 
next  Martinmas,  at  L.5  wages,  out  that  he  discharge  her  on  the  7  th  of  the 
following  September ;  that  upon  this  she  sued  him  in  the  County  Court,  the 
particulu^  of  her  claim  being,  **  L.6,  6s.  6d.  for  damages  for  the  breach  by  the 
defendant  of  a  contract  of  hiring  made  between  him  and  the  plaintiff,  on  the 
Ist  August  1858,  by  discharging  the  plaintiff  from  the  defendant's  service  be- 
fore the  determination  of  the  said  contract,  without  reasonable  cause.'"    Upon 
the  trial  the  judge,  after  hearing  witnesses  on  both  sides,  gave  judgment  for  the 
plaintiff.    Some  time  after  this  she  took  out  a  sunmions  under  the  Master  and 
Servants  Acts  against  the  same  party,  which  recited  that  ^^  information  and 
complaint  had  b^  made  upon  oath,  for  that  you,  William  Routledge,  at  Lam- 
mas last  past,  hired  or  employed  one  Mary  Hislop  to  be  your  servant  in  hus- 
bandry from  Lammas  last  past  till  Martinmas  last  past,  for  the  wages  of  L.d. 
That  she  entered  upon  the  said  service,  and  stayed  tiJl  the  7th  Sept'Cmber  1858, 
when  she  was  discharged  from  the  said  service  without  just  cause,  but  that  she 
was  always  ready  to  complete  her  service,  and  that  you  refused  to  pay  her  the 
wages  justly  due  from  the  time  she  was  hired,  amounting  to  L.5.     When  the 
matter  came  on  for  hearing  before  the  justices,  it  was  contended  for  the  de- 
fendant, that  they  had  no  jurisdiction  to  hear  and  adjudicate,  inasmuch  as  the 
same  question  between  the  same  parties  had  already  b^n  decided  by  the  County 
Court.     On  the  other  hand,  it  was  contended,  that  as  the  complainant  had 
additional  evidence  to  show  that  she  was  improperly  discharged,  and  that  the 
damages  in  the  plaint  were  for  breaking  open  a  box,  as  well  as  for  an  imprcNper 
discharge,  the  justices  had  jurisdiction.    The  justices  thought  their  jimnc* 
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tioQ  was  not  ousted,  and  haying  heard  the  complaint,  they  made  an  oider  in 
faTonr  of  the  complainant.  But  upon  the  question  coming  before  the  Q.  B. 
upon  a  case,  stated,  that  under  the  20  and  21  Yict.,  c.  43,  the  Court  held  the 
justices  were  wrong,  the  former  decision  by  the  County  Court  being  conclusive 
&nd  binding  upon  the  point.  The  ruling  authority  cited  upon  the  argument 
was  that  of  the  Duchess  of  Kington's  case,  2  Smith's  Leading  Cases,  424,  which 
coDclusiyely  establishes  the  proposition,  ^^  that  the  judgment  of  a  court  of  con- 
current jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence, 
conclusiye  between  the  same  parties  upon  the  samo  matter  directly  in  question 
in  another  court.^^  In  giving  judgment,  Cockbnrn,  C.  J.,  says,  in  reference  to 
the  foregoing  proposition,  ^^  Applying  that  rule  to  the  present  case,  it  was  open 
to  the  justices  to  inquire  whether  the  Coimty  Court  had  jurisdiction,  and 
whether  the  judge  had  determined  that  the  duscharge  of  the  respondent  was 
rightful,  and  not  without  due  cause ;  but  as  soon  as  Qiey  had  ascertained  both 
those  facts  in  the  affirmative,  they  were  bound  by  law  not  to  allow  the  dispute 
as  to  the  discharge  being  wrongful  to  be  re-opened,  and  to  treat  the  decision  of 
the  County  Court  as  conclusive  between  the  parties ;"  and,  subsequently,  he 
remarks,  that,  ^^  varying  the  form  of  the  claim  where  the  claim  itself  is  the 
same,  does  not  prevent  the  application  of  the  rule  of  law  to  which  reference  has 
been  madQ.''—(Routledge  v.  Hislop,  2  L.  T.  Rep.  N.S.  53.) 

Probate. — Personality  in  Scotland — ^21  and  22  Vict,,  c.  56,  s,  14. — ^On  the  17th 
of  April  1860,  probate  of  the  will  of  Charles  Faulkner  (deceased),  who  had  died 
domiciled  in  England,  was  granted  in  the  principal  registry  of  the  Court  of 
Probate,  to  the  executors  named  therein.  The  property  of  the  deceased  was 
sworn  under  L.16,000,  and  probate  duty  (L.250;  had  been  paid  thereon.  Of 
this  sum  L.  14,130  was  invested  in  stock  in  the  Edinburgh  and  Glasgow  Railway 
Company.  A  few  days  after  the  grant  had  passed,  an  application  was  made  at 
the  registry  to  have  the  proper  note  or  memorandum  indorsed  on  the  probate,  that 
the  deceased  had  died  aomiciled  in  England,  under  sect.  14  of  21  and  22  Vict., 
c.  26  (the  Confirmation  and  Probate  Act).  The  registry  had  refused  this  appli- 
cation. The  petitioner  moved  the  court  for  an  order  to  withdraw  or  rescmd 
the  probate  which  had  been  granted,  and  to  allow  a  new  grant  to  be  made. 
This  grant  had  been  obtained  under  the  apprehension  that  the  memorandum 
might  be  indorsed  after  the  grant  had  issued.  The  court  had,  however,  decided, 
In  the  Qoods  of  James  Muir,  1  Swab,  and  Trist.  294,  that  the  memorandum 
should  De  indorsed  upon  the  probate  upon  its  issuing,  and  it  had  refused  to 
revoke  that  grant,  saying,  ^*  that  a  probate  rightly  granted,  and  not  taken  out 
vnder  any  mistake^  could  not  be  revoked."  Here  the  grant  had  been  taken  out 
under  mistake.  The  object  of  the  motion  was,  to  save  paying  the  duty  on  the 
property  in  Scotland  twice  over. 

Sir  C.  Cbesswell. — I  must  adhere  to  some  definite  rule.  I  cannot  draw  any 
distinction  between  this  case  and  the  case  cit^.  In  the  goods  of  James  Mvir. 
If  you  have  made  a  mistake  in  the  matter,  the  Stamp  Office  may  be  able  to 
rectify  it. 

{In  the  goods  of  Charles  Faulkner^  8  W.  R.  454.) 

Practice  in  respect  of  CEimncATES  for  the  Irish  Probate  Court  m  20 
ond  21  VicL,  c.  79,  *.  94 ;  22  and  23  Vict,,  c.  31,  s.  25.— J.  M.  Potts,  of  Old  Oak 
ViDa,  Shepherd's  Bush,  in  the  county  of  Middlesex,  died  on  23d  February  1860. 
He  left  a  will  in  which  no  executor  was  appointed,  but  of  which  Elizabeth  Rattey, 
spinster,  and  a  minor,  was  the  residuary  legatee.  Her  mother  renounced  the 
guardianship,  and  the  minor  had  elected  William  Mortimer  as  her  curator,  or 
guardian.  He  took  administration  with  the  wiU  annexed  on  the  20th  of  March, 
and  swore  the  property  under  L.2000  in  England,  and  gave  the  usual  bond  in 
a  penalty  of  double  that  amount.  There  was  also  property  in  Ireland  under  the 
value  of  L.60,000. 

By  20  and  81  Vict.,  c.  79  (Probates  and  Letters  of  Administration,  Ireland), 
^'  94,  ft  ii  enacted,  that  '^  from  and  after  the  period  at  which  this  Act  shall 
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eome  into  operation,  when  any  pft>bate  or  ktten  of  administration,  to  be  granted 
by  the  Court  of  Probate  in  England,  afaall  be  produoed  to,  and  a  copy  thereof 
deposited  with  the  registrars  of  the  Conrt  of  Frofaate  in  Irdand,  such  probate 
or  letters  of  administration  shall  be  sealed  with  the  seal  of  the  said  last  metttioned 
Court,  and  being  duly  stamped,  shall  be  of  like  force  and  effect,  and  hsTe  tiie 
same  operation  in  Ireland,  as  if  it  had  been  originally  granted  by  the  Goort  of 
Probate  in  Ireland.^ 

By  the  22  and  23  Vict.,  c.  31,  s.  25,  it  is  enacted,  that  ''*•  letten  of  admios- 
tration  granted  by  the  C<nirt  of  Probate  in  England  shall  not  be  reeealed  under 
Sect.  94  of  20  and  21  Vict.,  c.  79,  until  a  certificate  has  beoi  filed  under  the 
hand  of  a  registrar  of  the  Court  of  Probate  in  England,  that  a  bond  bss  been 
giTen  to  the  judge  of  the  Court  of  Probate  in  England,  in  a  sum  sufficient  to 
cover  the  property  in  Ireland,  as  well  as  in  Englmid,  in  respect  of  which  such 
administration  is  required  to  be  resealed.*^ 

In  consequence  of  a  difficulty  felt  in  the  registry  as  to  the  proper  comse  to 
be  adopted  under  these  enactments,  in  respect  to  the  circumstanceB  of  the  above 
case,  the  petitioner  mored  the  court  to  order  that,  upon  an  additional  bond 
being  given  into  the  r^istry  either  for  double  the  amount  of  the  English  and 
Irish  property,  or  of  the  Irish  property  alone,  as  the  court  might  think  fit,  one 
of  the  registrars  do  issue  a  certificate,  pursuant  to  22  and  23  \  ict.,  c.  31,  s.  2b, 
and  that  a  note  of  further  security  given  be  made  upon  the  grant ;  but  that  the 
grant  be  not  otherwise  altered,  and  that  no  ad  valorem  fees  be  chai^eed  in  respect 
of  the  amount  of  Irish  property.  He  submitted  that  an  additional  bond  to  ootct 
the  property  in  Ireland  was  admiasible,  in  which  case  the  ad  valorem  fees  to 
be  taken  in  the  registry  would  not,  he  apprehended,  be  due  on  the  amount  under 
which  the  Irish  property  was  sworn.  Such  fees  would  certainly  be  due  in  Ire- 
land, and  the  property  ought  not  to  have  to  pay  them  twice. 

Ordered,  That  on  bond  being  given  by  the  said  W.  Mortimer,  with  his  wrre- 
ties  in  the  penal  sum  of  L.  120,000,  for  the  faithful  administration  of  the  per- 
sonal estate  and  effects  of  the  said  John  Momey  Potts,  deceased,  it  be  noted  on 
the  letters  of  administration  alreadv  granted  to  the  said  W.  Mortimer,  that  the 
personal  estate  in  Ireland,  of  the  said  deceased,  had  since  been  sworn  under  L.  60,000, 
and  security  given  accordingly,  and  that  a  certificate  do  issue  under  the  hand  oi 
one  of  the  registrars  of  the  registry  of  the  court  that  bond  has  been  given  to  the 
judge  of  the  Court  of  Probate,  in  England,  in  a  sum  sufficient  in  amount  to 
cover  the  property  in  Ireland,  as  well  as  in  England. 

(In  the  goods  of  John  Momey,  Potts,  8  W.  R.  464.) 

JUBT  Trial. — Duty  of  Judge  to  Receive  Verdict. — ^The  plaintiff  brought  an 
action  in  the  County  Court  to  recover  L.6,  lOs.  for  wine  supplied.  At  the  trial 
he  was  non-suited ;  but  at  the  next  Court,  having  brought  a  fresh  action,  be 
obtained  a  verdict.  A  new  trial  was  granted,  and  the  jury  were  dischaz^ 
without  being  able  to  agree  upon  a  verdict.  The  action  was  tried  a  fourth  time, 
when  the  jury  returned  their  verdict  as  follows : — "  In  the  absence  of  any  order 
in  writing  for  the  wine,  we  find  a  verdict  for  the  plaintiff.^'  The  judge  refused 
to  receive  the  verdict,  and  ordered  the  jury  to  retire  and  reconsider  it.  Thej 
said  they  had  considered  all  the  evidence ;  that  their  unanimous  opinion  wa&, 
that  there  should  be  a  verdict  for  the  plaintiff ;  and  that  it  was  of  no  use  tluor 
retiring.  The  judge  refused  to  receive  the  verdict,  and  discharged  the  jurj. 
Held,  that  a  rule  nisi  might  be  granted,  calling  upon  the  judge,  the  registrar^ 
and  the  defendants,  to  show  cause  why  the  v^dict  should  not  be  received  and 
entered  upon  the  minutes,  why  judgment  should  not  be  given  for  the  plaiotdi, 
and  why  execution  should  not  issue  thereupon. — (Jardine  v.  Smithy  8  W.  R- 
464.) 
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Ix  is  unfortunate  that,  in  proceeding  to  sketch  the  more  notable 
Senators  of  the  College  of  Justice  daring  the  second  half  centnrj 
of  its  existence,  we  should  have  to  begin  with  John  Graham  of 
Haljardy  who  was  originally  a  Justiciary  Judge,  but  became  an 
Ordinary  Iiord  of  Session  in  June  1584.  One  of  the  first  notices  of 
Graham's  malpractices  is  contained  in  the  curious  '^  Memoirs  of  the 
AfiaiiB  of  Scotland/'  in  the  reign  of  James  YI.,  written  by  David 
Moyses,  ^^  for  many  years  an  officer  of  the  Ejng^s  household." 
Moyses  states,  that  in  June  1590  a  Convention  of  the  Estates  was 
held  at  Eklinbnrgh,  ''  wherein  it  was  expected  that  a  reformation 
would  be  made  of  all  things  that  were  disordered  in  the  state 
and  commonweal.    It  was  thought  they  would  have  proceeded  to 
depose  some  of  the  Lords  of  Session,  and  to  bring  about  a  reforma- 
tion therein  (1).    Some  accusations  and  challenges  passed  in  the 
meantime  betwixt  Mr  John  Graham  of  Halyard,  one  of  the  Lords 
of  Session,  and  Mr  David  M^Gill,  the  (Lord)  Advocate,  each  of 
them  accusing  the  other  of  leading  of  false  process,  of  bribery,  selling 
of  actions,  and  other  things."    Bather  a  scandalous  state  of  matters, 
and  one  much  requiring  reformation  at  the  hands  of  the  Conven- 
tion of  the  Estates,  if  they  could  effect  it    What  truth  there  was 
in  tlie  charges  against  M^Gill,  we  have  not  now  the  means  of 
knowing.    But  Graham's  subsequent  career  gives  but  too  much 
coJoor  to  the  accusations  directed  against  him.    In  1592  he  pro- 
daoedy  in  an  action  of  removing  against  certain  of  his  tenants  on 
Halyard,  a  notarial  instrument  which  the  defenders  challenged  as 
a  forgery.    A  warrant  having  been  obtained,  the  notary  was  ap- 
votu  IV.— KO.  xuir.  JULY  1860.  u  u 
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prehendedi  and  confessed  that  the  instrament  had  been  brought  to 
him,  complete  except  the  signature,  by  William  Graham,  the 
porsuer^s  brother,  and  that  he  had  subscribed  it  knowing  nothing 
of  the  matter.    He  was  tried,  convicted  on  his  own  confession,  and 
hanged.     Graham  thereafter  raised  an  action  against  Mr  Patrick 
Simpson,  minister  at  Stirling,  alle^g  that  he  had  seduced  the 
notary  into  the  confession  which  he  had  made.    Simpson  complained 
to  the  Assembly,  who  cited  Graham  to  answer  for  the  scandal.    He 
appeared,  and  declared  '^that  he  would  prove  what  h^  had  alleged 
before  the  judge  competent."    The  Assembly  insisted  ^^that  he 
must  qualify  it  before  diem,  otherwise  they  would  censure  him  as  a 
slanderer."    At  this  stage,  the  Lord  President  (BaOlie  of  Provand) 
and  two  of  the  Senators  (Lords  Culross  and  Bambanoch)  were 
sent  by  the  Court,  to  desire  the  Assembly  not  to  meddle  in  causes 
proper  to  their  (the  Court's)  cognition,  and  especially  in  the  case 
between  Lord  Halyard  and  Mr  Patrick  Simpson.    The  answer  of 
the  Assembly  is  well  worthy  of  being  recorded,  as  showing  the  inde- 
pendent yet  reasonable  spirit  which  prevailed  in  its  councils  then : 
they  replied,  ^^  that  what  they  did  was  no  way  hurtful  to  the  privi* 
leges  of  Session,  nor  were  they  minded  to  meddle  in  any  civil 
matter,  but  in  the  purging  of  one  of  their  own  members  they  might 
proceed  without  the  prejudice  of  the  civil  judicatory ;   thodbre 
wished  them  not  to  take  ill  the  Church's  dealing  in  the  trial  of  one 
of  their  own  number."     (jrraham  was  then  called  again,  but  con- 
tinued to  decline  the  jurisdiction  of  the  Assembly,    The  Assembl; 
repelled  the  declinature,  and  ordered  him  to  ^^  say  what  he  could  in 
his  defence,  otherwise  they  would  give  process  and  minister  justice.^ 
He  thereupon  protested  and  withdrew.  The  Court  then  determined 
to  interdict  the  Assembly  from  proceeding  further  in  the  matter; 
but  at  length  it  was  hushed  up,  though  upon  what  precise  footing, 
is  not  apparent.    Graham,  who  was  a  bold,  if  a  bad  man,  still 
continued  his  proceedings  against  the  tenants,  who,  in  their  turn, 
went  against  the  heir  of  Sir  James  Sandilands,  tcom  whom  they 
had  derived  their  rights.    The  heir  was  a  minor ;  but  his  unde,  So 
James  Sandilands,  a  man  of  a  fierce  temper,  determined  to  have 
revenge  against  Graham.    He  accordingly  obtained,  tlirou^  the 
Duke  of  Lennox,  an  order  for  him  to  leave  Edinburgh.  As  Graham 
was  departing  down  Leith   Wynd,  a  scuffle  arose  between  his 
people  and  those  who,  with  the  Duke  and  Sir  James,  were  ibilowing 
him.    In  this  afiair  Graham  was  shot ;  and  in  Spotswood^s  quaint 
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woids,  ^  Sir  Alexander's  Stuart's  page^  a  French  boy,  seeing  his 
master  slain,  followed  Mr  John  Graham  into  the  house,  dowped  a 
whinger  into  him,  and  soe  despatched  him."  Graham  was  a  dis- 
grace to  the  bench,  and  well  deserved  the  title  given  him  in  James 
Mdville's  Diary,  ^^  My  Lord  Little  Justice." 

Sir  Lewis  Bellenden,  eldest  son  of  Sir  John  Belleuden  of  Auchi- 
mone»  socceeded  his  father  as  Jnstioe-Clerk  in  1578,  and  in  1584 
he  became  an  Ordinary  Lord  of  Session.    He  was  frequently  em- 
ployed on  diplomatic  missions,  and  died  in  1591.    It  is  a  curious 
sign  of  the  times,  that,  as  Sir  John  Scot  relates  (Staggering  StaUj 
p.  130),  Sir  Lewis'  death  was  said  to  have  been  caused  by  his 
dealing  with  a  warlock  named  Richard  Graham.    According  to 
Scot,  the  Justice-Clerk  requested  the  warlock  to  ^^  raise  the  devil, 
who  having  raised  him  in  his  own  yard,  in  the  Canongate,  he  was 
thereby  so  terrified^  that  he  took  sickness  and  thereof  died."    It  is 
probable  that  Sir  Lewis'  malady  arose  from  a  much  less  supernatural 
cause;  but  it  is  by  no  means  unlikely  that  be  had  dealings  with 
necromancers,  whose  pretensions  were  largely  recognised  in  that 
age. 

Alexander  Seton,  successively  Lord  President  and  Lord  High 
Chancellor,  was  a  man  of  very  considerable  eminence,  both  as  a 
lawyer  and  as  a  politician.  A  younger  son  of  his  noble  house,  he  was 
intended  for  the  Bomish  Church,  to  which  his  family  were  staunch 
adherents.     Whilst  studying  at  Kome,  he  ^^  gave  a  remarkable 
proof  of  early  rhetorical  talent  by  the  delivery  of  a  Latin  oration  of 
his  own  composition  (de  ascensione  Domini)  before  Pope  Gregory 
the  XnL,  and  the  conclave  of  cardinals  and  prelates  assembled  in 
the  Pope's  chapel  in  the  Vatican,  on  the  day  of  one  of  the  great 
festivals  of  the  church.    Seton  had  not  then  completed  his  sixteenth 
year"  {Tyllei^s  Life  of  Craig^  282).     Circumstances,  however,  in- 
duced him  to  relinquish  clerical,  and  betake  himself  to  legal,  studies. 
Accordingly,  after  spending  several  years  studying  civil  and  canon 
law,  he  again  went  -through  a  rather  trying  ordeal,  designed  no 
doubt  to  do  him  honour,  and  occasioned  by  hb  father.  Lord  Seton's, 
great  influence  at  Court.     When  the  time  arrived  for  passing  his 
trials  as  an  advocate,  the  King,  the  Senators  of  the  College  of 
Justice,  and  the  members  of  the  Faculty  of  Advocates,  ail  assem- 
bled in  the  Chapel  Boyal  of  Holyrood,  and  before  them  ^'  he  made 
his  pnblick  lesson  of  the  law,  in  his  lawer  guun,  and  foure  nooked 
cape  (as  lawers  use  to  pass  their  tryalls  in  the  universities  abroad), 
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to  the  great  applause  of  the  King  and  all  present,  after  which  he 
was  received  bj  the  College  of  Justice  as  ane  lawer"  (History  of  the 
House  of  Seton).    It  was  rather  dangerous  for  any  man  to  be  so 
heralded  into  pablic  life;   but  Seton  possessed  sterling  qualities, 
which  enabled  him  to  withstand  the  adverse  influence  of  all  this 
trumpeting.    Raised  to  the  bench  as  an  Extraordinary  Lord  in 
1585,  at  the  age  of  thirty,  and  as  an  Ordinary  Lord  in  1587,  he 
speedily  displayed  his  ripe  learning  as  a  lawyer,  and  great  sagacity 
as  a  judge.    It  was  therefore  no  less  due  to  his  own  merits  than 
to  Court  favour  that,  in  1593,  he  was  promoted  to  the  Preddent's 
chair,  oti  the  death  of  Baillie  of  Provand.    Bemaining  strongly 
inclined  to,  if  not  avowedly  of,  the  Catholic  persuasion,  Seton 
was  naturally  obnoxious  to  the  Beforming  party  then  dominant, 
and  had  on  one  occasion  to  appear  before  the  Synod  of  Lothian 
to  clear  himself  from  certain  accusations  which  had  been  brought 
against  him.     Wonderful  to  say,  he  was  successful.    But  though 
purged  for  the  time,  Seton  still  continued  the  object  of  the  strong 
dislike  of  the  clergy,  who  called  him  ^^  that  Bomanist  President, 
a  shaveling  and  a  priest,  more  meet  to  say  masse  in  Salamanca 
nor  to  bear  office  in  Christian  and  Beformed  commonwealls."    The 
King,  however,  was  wonderfully  constant  to  him ;  compelled  the 
town  of  Edinburgh,  very  reluctantly,  to  elect  him  Provost  for  ten 
years  in  succession ;  created  him  first  Lord  Fy vie,  and  afterwards 
Earl  of  Dunfermline ;  and  when  he  (James)  was  called  to  England, 
on  the  death  of  Elizabeth,  entrusted  to  his  care  the  education  of 
Prince  Charles,  afterwards  Charles  I.    How  many  of  that  unhappy 
monarch's  high  church  and  divine  right  of  kings  ideas  may  have 
owed  their  origin  to  the  prejudices  of  his  early  instructor,  it  is  im- 
possible to  say.     One  thing,  however,  is  clear,  that  Charles  learned 
nothing  of  Seton's  sagacity  and  moderation, — qualities  for  which  he 
received  the  approbation  of  men  so  unfavourably  inclined  towards 
him  as  Spotswood  and  CUderwood.    He  was  clearly  a  man  of  a 
high  order  of  intellect,  and  managed  in  very  difficult  times  to  play 
a  very  difficult  part  with  remarkable  success. 

Sir  Thomas  Lyon,  Master  of  Glammis,  appointed  an  Ordinaiy 
Lord  in  1593,  was  engaged  in  almost  all  the  plots  of  those  days  of 
conspiracy  and  violence.  He  it  was  who,  when  James  YI.,  on 
finding  himself  a  prisoner  at  Buthven,  burst  into  tears,  exclaimed, 
^  'Tis  better  bairns  weep  as  bearded  men."  Lyon's  qualifications  for 
the  bench  have  not  been  recorded. 
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James  Elphinstone,  afterwards  Lord  Balmerino,  was  appointed 
an  Ordinaiy  Lord  in  1587.  He  was  nominated  one  of  the  Octa- 
vians  in  1596,  became  Secretary  of  State  in  1598,  and  in  1605 
Lord  President.  Whilst  Secretary  of  State,  Elphinstone,  in  order 
to  procure  a  cardinal's  bat  for  his  relation  Dmmmond,  Bishop  of 
YaizoD,  obtained,  without  his  knowing  the  nature  of  the  document, 
the  signature  of  James  YI.  to  a  letter,  recommendatory  of  Drum- 
mond,  to  Pope  Clement  YIII.  Nearly  ten  years  afterwards  he  was 
called  in  question  for  so  acting ;  and  after  many  negotiations,  far 
from  creditable  to  any  concerned — King,  counsellors,  or  accused, — ^he 
was  tried  for  treason,  convicted,  and  sentenced  to  be  beheaded  as  a 
traitor.  The  sentence  was  not  carried  into  effect ;  but  after  a  certain 
time  spent  in  banishment,  Balmerino  died  in  1612,  it  was  said  of  a 
broken  heart.  One  chief  cause  of  all  his  misfortunes  was,  that  he 
dared  to  make  himself  the  avowed  rival  of  Cecil  for  the  office  of 
Secretary.  Cecil  never  forgave  him,  and  ultimately  caused  his 
downfall. 

Of  all  the  turbulent  spirits,  who  gave  their  character  to  the  times, 
flone  was  more  violent  than  John  Colvil,  whom  we  first  hear  of  as 
minister  of  Kilbride,  and  precentor  of  Glasgow.  He  did  not  hold 
his  clerical  preferments  long ;  but  resigning  them,  procured  for  him- 
self the  office  of  Master  of  Bequests.  For  his  concern  in  the  Raid 
of  Suthven,  he  suffered  forfeiture  and  imprisonment ;  but  was  re- 
stored, and  appointed  in  1587  an  Ordinary  Lord  of  Session  in  the 
place  of  bis  uncle.  Lord  Colvil,  Commendator  of  Culross.  The 
bench,  however,  suited  him  no  better  than  the  precentor^s  stall ;  and 
after  sitting  for  nineteen  days,  he  resigned  his  judicial  position.  From 
that  time  forward  he  joined  in  all  the  conspiracies  and  outrages  of 
the  Earl  of  Bothwell,  whose  constant  adherent  he  became,  till  he 
was  obliged  to  flee  the  country  on  that  nobleman's  final  discom- 
fiture. In  his  exile  Colvil  became  a  Roman  Catholic  and  bitter 
opponent  of  the  Protestant  faith,  against  which  he  composed  several 
lucubrations  long  since  forgotten.  He  died  in  the  year  1607,  while 
on  a  pilgrimage  to  Rome. 

Thomas  £[amilton,  nicknamed  ^'  Tam  of  the  Cowgate,"  after- 
wards Lord  President  and  Earl  of  Haddington,  was  appointed  an 
Ordinaiy  Lord  in  1592.  He  was  a  man  of  considerable  ability,  and 
had  received  a  careful  legal  education  in  France ;  but  his  time  was 
so  occupied  with  his  numerous  other  offices,  that  but  little  of  it  was 
devoted  to  the  discharge  of  his  judicial  functions.     He  was  one  of 
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those  who  at  the  same  time  acted  as  a  Loid  of  Session  and  as 
Eaog's  Advocate.  His  doing  so  occasioned  so  much  popular  di»> 
content,  that  an  Act  of  Sederunt  was  passed,  on  22  Feb.  1597,  by 
which  {Hdg  and  BrunUnh  p.  223)  it  was  provided,  that  in  cases  in 
which  he  was  porsaer  for  the  King^s  interest,  ^  he  was  not  to  be  con- 
sidered as  a  party.*'  It  would  have  been,  one  woald  think,  a  more 
satisfactory  provision,  that  in  such  cases  he  should  not  sit  as  a 
judge.  In  1607  he  was  made  Master  of  the  Metals;  in  1612,  Clerk 
Register;  and  soon  after,  Secretary  of  State.  In  1615  he  was 
created  a  Peer  as  Lord  Binning,  and  in  1616  he  was  made  Pren- 
dent  of  the  Session.  As  an  instance  of  his  judicial  acuteness,  Scots- 
tarvet  relates  (Staggering  SUxte^  p.  69,  note)j  '^that  in  an  action 
of  improbation  of  a  writ,  which  the  Lords  were  convinced  was 
forged,  but  puzzled  for  want  of  clear  proof,  he,  taking  up  the  writ 
in  his  hand,  and  holding  it  betwixt  him  and  the  light,  discovered 
the  forgery  of  the  stamp  of  the  paper ;  the  first  paper  of  sach  a 
stamp  being  posterior  to  the  date  of  the  writ  quarrelled.*'  In  1626 
Hamilton  resigned  his  position  as  President,  and  was  appointed  to 
the  office  of  Lord  Privy  Seal,  the  last  of  the  long  series  which  be 
had  held.  He  died  in  1637  at  a  very  advanced  age,  leaving  behind 
him  great  wealth,  but  a  somewhat  chequered  character,  as  the  fol* 
lowing  epitaph,  preserved  by  Sir  James  Balfour,  testifies : — 

^*  Heir  lyes  a  Lord  quho,  quhill  he  stood, 

Had  matchlesB  bein  had  he  beene 

This  epitaph's  a  sylable  short, 
And  ye  may  add  a  sylable  too  it ; 
Bot  quhat  y^  sylable  doeth  importe, 
My  defuncte  Lord  could  never  doe  it." 

The  next  name  calling  for  notice  is  one  of  the  best  known  in 
Scottish  legal  literature,  that  of  Sir  John  Skene  of  Curriehill.  Sir 
John  was  born  in  the  year  1549,  and  spent  many  years  whilst  a 
young  man  in  the  northern  countries  of  Europe,  with  whose  lan- 
guages and  laws  he  became  familiar.  In  1574  he  was  admitted  an 
advocate,  and  soon  rose  to  distinction  at  the  bar.  When  the  Regent 
Morton  formed  his  great  project  for  a  general  digest  of  the  Scottish 
Laws,  the  execution  of  the  plan  was  committed  to  Skene,  in  con* 
junction  with  Sir  James  Balfour,  the  reputed  author  of  the  ^Prac- 
ticks."  For  several  years  Skene  devoted  himself  to  the  execution 
of  this  commission,  which,  however,  led  to  no  practical  results ;  the 
fall  of  the  Regent  having  put  an  end  to  the  powers  of  the  Commit 
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aoneiB.  Skene's  acquaintance  with  Scandinavian  laws  and  litera- 
ture procured  him  the  appointment  of  legal  adviser  to  Sir  James 
Melville,  when  on  one  occanon  he  was  appointed  ambassador  to 
Denmark  by  James  VI*  ^'  When  I  schew  his  Majeste/'  says 
Melville,  '^  that  I  wald  tak  with  me  for  man  of  law  Mr  John  Skine, 
his  Majeste  thocht  then  that  there  wer  many  better  lawers.  I 
said  that  he  was  best  acquanted  with  the  conditions  of  the  Germanes, 
and  culd  mak  them  lang  harangues  in  Latin  :  and  was  a  gud,  trew, 
stout  man,  lyk  a  Dutche  man.  Then  his  Majesty  was  contente 
that  he  suld  ga  ther  with  me."  Melville  never  went  to  Denmark, 
but  Skene  accompanied  the  Earl  Marischal's  embassy  to  that 
country.  In  1594  he  was  appointed  successively  Clerk  Begister 
and  an  Ordinary  Lord  of  Session.  Two  years  previously,  however, 
he  received  the  commission  for  that  work  with  which  his  name  is 
most  familiarly  connected.  The  Parliament  of  1592  passed  an  Act, 
ordaining  the  Chancellor  (Thirlestane),  assisted  by  the  most  distin- 
guished lawyers  of  the  day,  to  examine  ^^  the  lawes  and  actis  maid  in 
this  present  Parliament,  and  all  otheris  municipall  lawes  and  actis  of 
Parliament  bygane  .  •  •  and  to  consider  quhat  lawes  or  actis 
neoessarlie  wald  be  knawin  to  the  subjectis,**  with  the  view  to  their 
being  printed  by  auth<»rity.  The  whole  labour  of  the  Commission 
devolved  on  Skene,  who  worked  so  assiduously,  that  in  1598  he  had 
completed  his  collection  of  the  statutes  from  James  I.  downwards. 
He  received  great  praise  for  the  manner  in  which  he  had  performed 
his  arduous  task,  and  was  thereby  emboldened  to  undertake  one 
more  arduous  still,  viz.,  *^  the  giving  to  his  countrymen,  for  the  first 
time,  a  collection  of  the  more  ancient  laws  of  the  realm."  Well 
might  he  say,  that  when  he  began  his  work  he  found  he  had  *^  fallen 
into  an  Augean  stable,  which  scarce  the  labour  of  a  Hercules  could 
suffice  to  cleanse  or  purify."  Fifteen  years  were  spent  by  Skene  on 
this  great  undertaking;  and  then,  in  1607,  he  presented  to  Parlia- 
ment a  volume  containing  the  Begiam  Majestatem  and  the  Qnoniam 
Attachiamenta.  This  second  contribution  to  the  ancient  statute 
law  of  the  country  gained  for  its  author  the  highest  reputation, 
which  lasted  during  his  own  life  quite  unimpaired.  Later  legal 
antiquaries,  however,  have  done  much  to  shake,  if  not  to  destroy, 
Skene's  renown.  Successively,  Lord  Hailes,  Thomas  Thomson,  and 
li£r  Tytler,  have  shown  that  he  was  a  most  perfunctory,  if  he  was 
not  an  altogether  unfaithful,  editor ;  and  the  Regiam  Majestatem  has 
not  been  more  conclusively  demonstrated  to  be  a  mere  Imitation  of 
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the  famous  work  of  Glanvilloy  than  Skene  has  been  shown  to  have 
been  unworthy  of  the  high  fame  he  at  one  time  obtained  in  a  path 
abnost  untrodden  before  his  day.    No  one  can  deny  him  the  merit 
of  great  industry;  but  there  is  only  too  much  truth  in  the  severe 
stricture  of  Ty tier,  who  says  (JAfe  of  CrcAgj  p.  253),  Skene  ^'  is  one 
of  those  whose  names  have  stood  highest  during  their  lifetime,  whose 
celebrity,  as  it  has  been  founded  more  upon  the  ignorance  of  their 
contemporaries  than  upon  his  own  learning,  is  now  gradually  wanmg, 
with  increasing  knowledge ;  and  who,  for  a  brilliant  but  ephemeral 
living  reputation,  has  been  content  to  forfeit  all  very  lasting  clums 
upon  the  gratitude  of  his  country."     Skene's  treatise,  De  Verbovvm 
SAgnificationej  it  should  be  stated,  is  still  a  work  firequently  referred  to 
for  the  explanation  of  ancient  Scottish  law  terms.  He  died  in  1612. 
John  Preston  of  Fentonbams  rose  from  a  very  humble  station^ 
his  father  having  been  a  baker  in  Edinburgh — to  the  place  first  of 
an  Ordinary  Lord,  and  then  of  the  President  of  the  Session.    The 
mode  in  which  he  obtained  his  seat  on  the  bench  was  somewhat 
singular,  and  quite  characteristic  of  the  Eang,  James  VL,  who  was 
constantly  making  experiments  in  government.    Instead  of  pre- 
senting to  the  vacant  seat  one  person,  of  whose  qualifications  the 
Court  should  take  cognisance,  James,  ^^  throw  the  affection  he  bdrs 
to  ye  avancement  of  justice,     •    .    .    nominat  and  presentit  to 
the  saides  senatouris,  Mr  Peter  Bollock,  Bishop  of  Dunkeld,  Mr 
David  M'Gill,  now  of  Cranstonriddell  (the  son  of  the  defiinct  sena- 
tor), and  Mr  Johnne  Prestone  of  Fentoun,  all  of  sufficient  condidone 
and  qualitie  to  the  effect  the  saidis  lordis  may  elect  ye  worthiest  in 
thair  jngement."    The  Court  thereupon  proceeded  to  examine  the 
three  nominees,  and  ^^conjeciia  in  piUvm  nominibus,  electit  and 
chosit  the  said  Maister  John  Preston  as  maist  qualifeit  to  occnpy 
ye  rowme  in  Session.*'    Administrative  Beformers  of  the  present 
day  are  still  behind  the  Scottish  Solomon ;  for  we  are  not  aware  that 
they  have  as  yet  proposed  the  institution  of  competitive  examina- 
tions for  seats  in  the  supreme  tribunals  of  the  country.     The  time 
may  come,  however,  when  such  things  shall  be ;  and  they  certainly 
have  a  starting-point,  formal  it  may  be,  in  the  probationary  trials 
which  even  now  newly-appointed  judges  of  the  Court  of  Session 
have  to  undergo.    The  Mr  David  M^Oill  whom  we  have  above 
noticed  as  defeated  by  Preston  in  the  competition  for  the  vacant 
seat,  was  afterwards  promoted  to  the  bench.    Almost  the  only  note- 
worthy thing  in  connection  with  him  is,  that  he  was  appraited  a 
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member  of  a  commiBsion,  for  which  his  rival  and  colleagae  Pres- 
ton was  hereditarily  better  qualified,  regarding  '^  ane  greit  abuse 
usit  be  meilmakeres  within  the  boundis  of  Lowthiane,  in  caussing 
grind  the  haill  aittis  and  schilling,  and  making  mair  meill  in  ane 
boll  greit  aittis  nor  ane  boll  meill,  quhairthrow  the  haill  snbjectis 
snsteinis  greit  lose  and  skayth  in  paying  also  deir  for  dust  and  seidis 
«s  gif  ye  samyn  wes  guid  meill."  Whether  Lord  Cranstonriddel 
and  his  fellow-commissioners  fell  on  any  device  for  making  the 
millers  honest,  does  not  appear.  * 

Edward  Bruce,  Commendator  of  Kinloss,  who  was  appointed  an 
Ordinary  Lord  of  Session  in  1597,  was  a  man  of  great  address  and 
sagacity.  He  was  frequently  employed  by  James  VI.  on  delicate 
missions  to  England,  and  did  much  to  pave  the  way  for  his  quiet 
snccession  to  the  throne  of  that  country  on  the  death  of  Elizabeth. 
For  his  services,  tlames  raised  him  to  the  peerage  as  Lord  Bruce  of 
Kinloss ;  and  on  his  accession  to  the  throne  of  England,  he  took  him 
with  him  to  that  country.  There  he  became  Master  of  the  Bolls, 
when  he  resigned  his  seat  on  the  Scottish  bench.  This  is  the  only 
instance  we  know  of  a  Scottish  judge  ascending  the  English  bench. 
In  those  days,  however,  the  Master  of  the  KoUs  had  more  to  do  with 
the  custody  of  the  Records  than  with  judicial  functions ;  and  Bruce 
had  by  far  too  much  sagacit}V  and  acquaintance  with  men  and 
manners,  not  to  be  able  to  discharge  with  credit  the  duties  of  any 
judicial  office,  however  foreign  to  his  early  habits  and  education. 
He  died  in  1611. 

The  career  of  Sir  David  Lindsay  of  Edzell,  who  was  admitted  to 
the  bench  in  1598,  was  more  than  ordinarily  characterized  by  deeds 
of  riolence  and  blood.  In  1583  he  was  obliged  to  obtain  letters  of 
remission  under  the  Great  Seal  for  his  concern  in  the  murder  of 
John  Campbell  of  Lundie.  In  1605,  for  his  connivance  at  a  fray 
in  the  High  Street  of  Edinburgh  between  his  son  and  Wishart  of 
Pitarrow,  he  was  cited  before  the  Privy  Council,  and  sentenced  to 
imprisonment  in  Dumbarton  Castle, — ^the  Court  of  Session  excusing 
his  absence  ^^ during  his  being  in  ward"!  Again,  in  1609,  the 
Privy  Council  fixed  the  day  of  hiB  trial  for  concern  in  the  death  of 
Lord  Spjmie ;  but  the  trial  did  not  take  place  in  consequence  of  the 
absence  of  the  prosecutor.     He  died  in  1611. 

Sir  Lewis  Craig,  son  of  the  great  feudalist,  Sir  Thomas  Craig, 
after  a  careftd  education  in  philosophy,  etc.,  at  £dinbm*gh,  and  in 
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civil  law  at  Poictiers,  passed  as  adroeate  in  1600;  and  four  years 
afterwards^  when  thirty-four  years  of  age,  he  was  knighted  and 
made  an  Ordinary  Lord  of  Session.    His  jadicial  style  was  Lord 
Wrights-houses  or  Wrights-lands,  one  not  a  whit  more  euphonions 
than  some  of  those  titles  which  in  recent  times  have  been  suggested 
for  learned  judges  who  happened  to  have  no  territorial  possesstons 
of  their  own  from  whence  to  derive  their  title.    Li  passing,  we  maj 
just  observe,  though  the  observation  is  rather  irrdevant  to  the 
matter  in  hand,  that  now-a-days,  when  the  landed  gentry  have  no 
longer  a  monopoly  of  seats  on  the  bench  ;  when,  on  the  contrary, 
it  is  the  exception  rather  than  the  rule  that  those  who  attain  the  judi- 
cial dignity  are  members  of  that  class — it  is  high  time  to  abolsh  the 
old  territorial  designations,  and  to  style  our  judges  Mr  Justice  Smith 
or  Mr  Justice  Brown.  If  we  must  have  Lords  of  Session,  by  all  meaBS 
let  their  Lordships  be  knighted ;  and  thus  an  incongruity  often  pro- 
ductive abroad  of  unpleasant  observations  would  be  avoided,  and  in- 
telligent foreigners,  familiar  vnth  our  aristocratic  customs,  would  no 
longer  be  led  to  indulge  in  a  significant  smile  when  they  encountered 
Lord  A.  and  Mrs  B.  travelling  together  on  the  Continent  in  the  inti- 
macy of  the  conjugal  relation.    To  return,  however,  to  Sir  Lewis 
Craig,  there  is  but  one  ftirther  drcumstance  connected  with  him  which 
it  is  necessary  to  mention,  but  it  is  one  highly  honourable  to  him. 
He  was  promoted  to  the  bench,  as  we  have  seen,  in  1604,  whilst  his 
father,  Sir  Thomas,  still  practised  at  the  bar.    *<Tfae  Supreme 
Judges  in  those  days  sat  covered,  and  heard  the  counsel  who  pleaded 
before  them  uncovered.    Whenever,'*  says  his  biographer,  **his 
father  appeared  before  him,  Sir  Lewis,  as  became  a  pious  son,  un- 
covered, and  listened  to  his  parent  with  the  utmost  reverence'' 
{Tyder^s  History  of  Sir  T.  Craig^  p.  150).    Sir  Lewis  died  in  1628. 
Sir  James  Skene  of  CurriehiU,  who  succeeded  his  father  Sir 
John  as  an  Ordinary  Lord  in  1612,  and  became  President  of  the 
Court  in  1626,  was  not  in  any  way  remarkable  for  learning  and 
talent.     When   his  father   felt  the  infirmities  of  age   increasing 
upon  him,  he  sent  Sir  James  to  Court,  with  power  to  resign  his 
ofiice  of  Clerk  Register,  provided  he  were  himself  appointed  in  his 
stead.  Sir  James,  however,  was  no  match  for  the  political  intrigners 
among  whom  he  was  thrown  in  London.    Accordingly,  he  was 
frightened  or  cajoled  into  a  surrender  of  the  Clerk  Registership^  on 
condition  of  obtaining  for  himself  the  much  less  lucrative  and  im- 
portant office  of  an  Ordinary  Lord  of  Session.    It  is  said  Sir  J<An 
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was  so  chagrined  at  this,  that  be  died  in  a  few  days  afterwards  of 
'^pare  vexation/'  Sir  James  held  the  office  of  Lord  President  ibr 
seven  years,  and  died  in  1633. 

Sir  Gideon  Murray  of  Elibaok  originally  studied  for  the  Church  ; 
bat  having,  as  Scotstarvet  states,  ^'  unhappily  killed  a  man  named 
Aitchison,  was  for  that  slaughter  imprisoned  in  the  Castle  of  Edin- 
hvargh ;  and  being  a  well-favoured  youth,  got  favour  from  Captain 
James  Stewart's  lady,  who  then  ruled  all,  and  by  her  means  was 
released,  and  got  a  remission."    This  lady,  to  whom  Murray  owed 
80  much,  and  whose  husband  afterwards  became  the  Chancellor 
Arran,  was  a  very  remarkable  woman.    ^^She  was  accustomed," 
aooordKng  to  Scotstarvet,  ^^  to  sit  in  the  Session  on  the  bench  beside 
the  Lord  in  the  Outer  House,  who  called  no  tickets  of  causes  but 
by  her  order ;  styled  Mr  Maitland,  thereafter  Chancellor,  her  man 
Maitland,"  and  committed  many  other  acts,  prompted  not  less  by 
an  eccentric  vanity  than  by  consciousness  of  power.    In  the  gossip 
of  those  times  it  is  told  of  her,  that  she  consulted  witches  as  to  the 
future  fate  of  her  family,  and  got  for  reply  that  ^^  she  should  be  the 
greatest  woman  in  Scotland,  and  that  her  husband  should  have  the 
highest  head  in  that  kingdom."    A  prediction  which  is  said  to  have 
had  its  fulfilment  in  her  death  of  the  dropsy,  and  in  the  Earl's 
having  been  killed  by  Lord  Torthoral  in  a  border  fray,  and  his  head 
carried  on  a  lance  point  ^^till  it  was  brought  to  a  churchyard." 
After  holding  several  subordinate  offices,  Murray  was  in  1613  ap- 
pointed an  Ordinary  Lord  of  Session ;  and,  about  the  same  time,  his 
cousin  Robert  Kerr,  afterwards  Earl  of  Somerset,  the  Lord  Trea- 
surer, appointed  him  his  Depute,  in  which  office  he  continued  for 
many  years.    Sir  Gideon's  administration  of  the  revenue  was  so 
excellent,  that,  as  Scotstarvet  relates,  he  ^^  not  only  repaired  all  the 
King's  decayed  houses, — ^viz.,  Holyrood  House,  the  Castle  of  Edin- 
burgh, Linlithgow,  Stirling,  Dunfermline,  Falkland,  and  Dum- 
barton,— but  added  to  them  all  new  great  edifices ;  and  had  so  much 
money  in  the  King's  confers  at  King  James  Vl.'s  coming  to  Falk- 
land in  1617,  that  therewith  he  defrayed  the  King's  whole  charges, 
and  those  of  his  Court,  during  his  abode  in  Scotland ;  whereby  he 
was  9o  well  loved  and  respected  of  his  Majesty,  that  when  he  went 
thereafter  to  the  Court  of  England,  there  being  none  in  the  bed- 
room but  the  King,  the  said  Sir  Gideon,  and  myself.  Sir  Gideon  by 
chance  letting  his  chevron  fall  to  the  ground,  the  King,  although 
both  stiff  and  old,  stooped  down  and  gave  him  his  glove,  saying,  <^  My 
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predecessor,  Queen  Elizabeth,  thoaght  she  did  a  favour  to  any  man 
who  was  speaking  with  her,  when  she  let  her  glove  faU,  that  he 
might  take  it  up  and  give  it  to  her ;  but,  sir,  you  may  say  a  king 
lifted  your  glove."  Sir  Gideon's  long  and  faithful  services,  how- 
ever, could  not  protect  him  against  the  fickleness  of  his  mastei^s 
disposition ;  and  a  few  years  afterwards,  in  1621,  having  been  un- 
justly accused  by  his  enemies  of  malversation  in  office,  James  lent 
a  willing  ear  to  the  accusations,  and  ordered  him  to  be  sent  home 
as  a  prisoner,  and  a  day  to  be  fixed  for  his  trial.  Sir  Gideon  was 
so  much  grieved  by  this  treatment  that  he  took  to  bed,  and,  if  we 
are  to  believe  Scotstarvet,  resolutely  starved  himself  to  death.  This 
was  a  sad  ending  to  a  career  of  so  much  useftilness  and  honour; 
but  so  perished  most  of  those  who  put  their  trust  in  that  foolish  and 
cruel  prince,  the  sixth  of  our  Jameses. 

Sir  Alexander  Gibson  of  Durie,  admitted  to  the  bench  in  1621, 
is  well  known  for  his  collection  of  decisions,  firom  the  date  of  his  ap- 
pointment down  to  1642,  when  he  was  elected  President  of  the 
Court  for  the  Summer  Session  of  that  year.    Sir  Alexander  married 
the  eldest  daughter  of  Sir  Thomas  Craig ;  and  Mr  Tytler  notices 
the  curious  fact,  that  the  contract  of  marriage,  signed  both  by  Sir 
Thomas  and  by  Lord  Durie,  contains  no  date  in  gremioy — ^its  actual 
date  being  ascertained  only  firom  the  subscription  of  a  notary  who 
guided  the  hand  of  Lord  Durie's  mother,  she  not  being  able  to 
write.     One  has  often  heard  that  lawyers  constantly  bungle  their 
own  wills ;  but  it  might  be  expected  that  they  would  pay  more  at- 
tention to  their  marriage-contracts.    Durie  was  a  man  of  great 
learning,  and  of  much  influence  among  his  judicial  brethren.    That 
same  influence  once  brought  him  into  sore  trouble,  if  one  is  to 
believe,  as  there  seems  no  room  for  doubting,  the  truth  of  the  stoiy 
told  by  Forbes  in  the  preface  to  his  Journal  of  the  ^atoti,  and  whUi 
is  the  chief  burden  of  the  well-known  ballad  of  ^^  Christie's  Will,"* 
in  the  third  volume  of  the  Minstrelsy  of  ilie  Border.    Following  the 
narrative  of  the  ballad,  it  would  appear  that  Lord  Ttaquair,  who 
had  a  law-suit  in  the  Court  of  Session,  went  to  the  tower  of 
^^  Christie's  Will,"  a  famous  border  fireebooter,  and  having  gained 
admission,  was  thus  interrogated  by  Will : — 

"  Now  wherefore  sit  ye  sad,  my  lord  ? 
And  wherefore  sit  ye  moumf ullie  ? 
And  why  eat  ye  not  of  the  veuieon  I  shot, 
At  the  dead  of  night,  on  Hutton  Lee?" 
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''*'  0  weel  may  I  stint  of  feast  and  sport, 
And  in  my  mind  be  vexed  sair  I 
A  vote  of  the  cankered  Session  Court 
Of  land  and  living  will  make  me  bair. 

"'  But  if  Auld  Dnrie  to  heaven  were  flown. 
Or  if  Auld  Durie  to  hell  were  gane ; 
Or  .  .  .  if  he  could  be  but  ten  days  stown,  .  .  . 
My  bonny  braid  lands  would  still  be  my  ain/* 

To  this  Will  thus  made  reply : — 

'^  0  mony  a  time,  my  lord,'*  he  said, 

**  IVe  stown  the  horse  frae  the  sleeping  loun ; 
But  for  you  I'll  steal  a  beast  as  braid, 
For  111  steal  Lord  Durie  frae  Edin^.  town. 

'*  O  mony  a  time,  my  lord,''  he  said, 

^^  I've  stown  a  kiss  frae  a  sleeping  wench ; 
But  for  you  111  do  as  kittle  a  deed. 
For  I'll  steal  an  auld  lurdane  aff  the  bench." 

W31  accordingly  goes  to  Edinburgh,  and  carries  off  his  Lordship 
dressed  up  as  an  old  crone,  and  then  the  ballad  proceeds : — 

^*^  Willie  has  hied  to  the  tower  of  Graeme, 
He  took  Auld  Durie  on  his  back ; 
He  shot  him  down  to  the  dungeon  deep. 
Which  garr'd  his  auld  banes  gie  mony  a  crack. 

*'^  For  nineteen  days  and  nineteen  nights, 
Of  sun  or  moon,  or  midnight  stem, 
Auld  Durie  never  saw  a  blink, 
The  lodging  was  sae  dark  and  dem." 

At  length  the  law-suit  being  decided  in  the  EarPs  favour,  ^^  Auld 
Durie*'  was  sent  back  to  his  sorrowing  relatives.  A  strange  picture 
of  the  times. 

Sir  Bobert  Spottiswood  of  New  Abbey  and  Danipace,  son  of  the 
Archbishop  of  St  Andrews,  after  taking  his  degree  of  M.A.  at 
Glasgow,  spent  no  less  than  nine  years  at  the  University  of  Oxford 
and  at  various  universities  on  the  Continent,  studying  law  and 
literature,  till  he  became  one  of  the  most  learned  scholars  and 
lawyers  of  the  time.  In  1626  he  was  appointed  an  Ordinary  Lord, 
and  in  1633  elected  as  President  of  the  Court.  He  was  an  object 
of  such  great  dislike  to  the  Presbyterian  party,  who  at  that  time 
were  in  the  ascendant,  that  he  was  obliged  to  flee  into  England, 
where  he  remained  till  Charles  paid  his  second  visit  to  Scotland. 
Returned  again  to  Edinburgh,  he  was  obliged  to  appear  before 
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Parliament  as  a  promoter  of  the  quarrel  between  the  King  and  his 
people.    In  1641  he  was  committed  to  the  Castle  on  the  same 
charge,  but  was  not  long  detained  there.  In  1645  he  was  appointed 
by  Charles  to  act  as  Secretary  of  State ;  and  having  in  that  capadty 
passed  a  commission,  creating  Montrose  the  King's  Lieutenant  in 
Scotland,  he  actually  travelled  from  Osford  to  the  wilds  of  Perth- 
shire in  order  to  deliver  the  commission  to  the  Marquis.  Remaining 
with  Montrose,  he  was  taken  prisoner  at  the  battle  of  Pbiliphangh; 
after  which  he  was  again  brought  before  Parliament,  and  for  his 
acts,  especially  that  last  mentioned,  sentenced  to  be  beheaded.  The 
sentence  was  carried  into  effect, — Spottiswood  proving  himself  on 
the  scaffold  a  man  of  great  courage  and  firmness*    None  have  ever 
attempted  to  deny  President  Spottiswood's  great  learning  and  ability. 
A  keen  controversy,  however,  has  been  maintained  between  the 
writers  of  different  sides  as  to  his  integrity  on  the  bench :  Bishop 
Burnet  and  tlie  Royalists  contending  that  he  was  no  less  distio- 
guished  for  ability  than  for  integrity ;  the  partisans  of  the  Parlia- 
ment, on  the  contrary,  declaring  that  he  was  not  above  the  vulgar 
influences  of  corruption.     With  whom  the  truth  lay,  it  is  now  im- 
possible to  say.    Sir  Robert  is  well  known  as  the  collector  of  the 
Reports  called  SpoUiswood^s  Practicka. 

Sir  Archibald  Napier  of  Merchiston,  the  eldest  son  of  the  cele- 
brated mathematician,  and  afterwards  Lord  Napier,  held  the  offices 
of  Justice-Clerk  and  Ordinary  Lord  of  Session  for  a  short  time  in 
the  year  1624.  The  former  office  he  resigned,  and  from  the  latter 
he  was  removed  on  account  of  his  being  at  the  same  time  Treasurer- 
Depute  for  life.  Lord  Napier  espoused  the  side  of  Charles  I 
in  his  quarrels  with  the  Parliament,  bringing  himself  into  much 
trouble  thereby.  He  escaped  from  the  field  of  Philiphaugh,  and 
died  soon  afler,  in  the  seventieth  year  of  his  age.  In  early  life 
Napier  devoted  much  attention  to  the  science  of  agriculture^  then 
in  its  infancy ;  and,  in  1598,  it  appears  that  he  obtained  a  patent 
for  '^  muking,  labouring,  and  manuring,  of  all  and  whatsumever 
lands,  absweill  manurit  and  riven  out  as  unmanurit,  within  the 
haili  bounds  of  this  realme,  absweill  to  coime  as  to  pasturage  and 
meadows,  during  the  haill  space  of  twenty-one  years  next  eher  his 
entrie  thereto." 

Sir  Andrew  Fletcher  of  InnespefFer  was  appointed  a  Senator  of 
the  College  of  Justice  in  1623.  He  would  appear  to  have  beeas 
man  of  considerable  sagacity,  and  much  relied  on  in  the  condtteiof 
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public  affairs.  He  was  a  member  of  many  useful  commissions,  the 
labours  of  some  of  which  were  productive  of  much  benefit  to  the 
country,  while  those  of  others  only  failed  of  their  object  from  the 
troublous  circumstances  of  the  times.  Fletcher  was  an  active  and 
influential  commissioner  in  the  Estates,  and  struggled  hard  to  pre* 
rent  the  surrender  of  Charles  L  to  the  English  army.  At  one 
time  he  succeeded  in  gaining  a  majority  to  his  views;  but  they 
were  ultimately  defeated,  through  the  defection  of  the  Duke  of 
Hamilton.     He  died  in  the  year  after  the  Begicide. 

Sir  James  Learmouth  of  Balcomie  became  an  Ordinary  Lord  in 
1627.  He  was  the  colleague  of  Fletcher  in  several  of  the  com- 
missions which  we  have  just  mentioned,  and,  like  him,  was  a  man 
much  esteemed  for  his  prudence  in  the  management  of  public  affairs. 
On  more  than  one  occasion  he  was  temporarily  elected  President 
of  the  Court.  During  the  Commonwealth,  he  was  appointed  one 
of  the  ^^Commissioners  for  the  administration  of  justice  to  the 
people  of  Scotland,''  and,  while  discharging  his  duties  in  that 
capacity,  he  suddenly  expired  on  the  bench  in  June  1657.  Of 
Learmonth's  character,  death,  and  burial,  the  following  quaint  de* 
scription  is  given  in  the  JDionry  of  John  Nkoll  (p.  198)  :  "A  man 
verrie  paynefull  in  his  office,  and  willing  to  dispatche  bussiness  in 
this  sad  tyme,  depairted  this  lyff  evin  in  a  moment,  sitting  upone 
the  bensche  in  the  Parliament  Hous,  about  nyne  in  the  clok  in  the 
morning,  to  the  great  greiff  of  much  pepill.  His  corps  wes  honor- 
able bureyit  in  the  church  kirk  yaird  in  Edin'.,  with  such  numberis 
of  pepill  as  wes  admirable,  and  haid  mumiris  befoir  and  following  the 
bear,  above  fy ve  hundreth  persones.  His  removing  fra  that  bensche 
was  esteemed  to  be  a  nationall  judgement." 

We  come  at  last  to  Sir  John  Scot  of  Scotstarvet,  a  writer  from 
wliose  caustic  pages  we  have  derived  much  of  the  information  we 
have  above  given  as  to  his  predecessors  and  contemporaries.  Sir 
John  was  first  appointed  Director  of  Chancery,  an  office  whicli  he 
held  for  half  a  century.  In  1632  he  became  an  Ordinary  Lord  of 
Session.  In  1638  he,  along  with  Lords  Craighall,  Dune,  and  En- 
nerteil,  refused  to  take  the  King's  covenant,  though  hard  pressed 
with  his  brethren  (the  rest  of  whom  yielded)  to  do  so.  Whether  it 
was  that  Sir  John  was  a  trimmer, — and  yet,  that  idea  seems  excluded 
by  his  conduct  just  mentioned,  in  refusing  to  take  the  King's  cove- 
oant — we  know  not,  but  he  had  the  trimmer's  fate,  and  was  perse- 
cuted by  both  parties ;  Oliver  Cromwell  fining  him  L.1500  stg.  in 
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1654,  and  Charles  II.  in  his  turn  amercing  him  in  the  sum  of 
L.500.    It  was  very  likely  this  treatment  which  gave  its  pungency 
to  Sir  John's  well-known  treatise  on  the  Staggering  State  of  ScoU 
Statesmen.    It  was  the  design  of  Sir  John  in  that  work,  says  Bnddi- 
man  in  his  preface,  ^'  to  point  out  the  various  methods  by  which 
the  statesmen  attained  to  power,  the  unstable  footing  on  which  they 
maintained  it,  and  by  what  means  they  either  fell  from  their  gloiy, 
or  afterwards,  in  themselves  or  families,  suffered  the  punishment  of 
their  oppressions  and  rapine."    It  is  truly,  as  a  manuscript  anno- 
tator  has  said,  ^^  a  melancholy  view  of  ambition  and  human  great- 
ness" which  the  Staggering  State  presents.    No  doubt,  to  some 
extent,  as  we  have  already  suggested.  Sir  John's  opinions  were  dis- 
torted and  biassed  by  the  circumstances  of  his  life  and  temperament; 
but  there  is  only  too  much  truth  in  the  picture  he  presents  of  the 
littleness  of  great  men,  and  the  self-seeking  of  professed  patriots, — 
a  picture  for  which  the  materials  exist  not  only  among  the  Scots 
statesmen  ^'  for  one  hundred  years,  viz.,  from  1550  to  1650,"  but 
among  the  statesmen  of  all  ages  and  every  country.   The  Staggering 
State  is  a  valuable  repertory  of  curious  anecdotes,  collected  at  the 
time  to  which  they  relate  by  one  who  had  the  best  means  of  know- 
ing their  accuracy,  and  who  had  the  power  of  telling  them  in  a  most 
quaint  and  graphic  manner.    Much  less  generally  known,  but  pro- 
bably more  valuable,  were  Scotstarvet's  labours  in  connection  with 
two  very  famous  contributions  to  Scottish  literature  and  science, — 
the  Delitia  Poetarum  Scotoruniy  and  the  Theatrum  Scotice  of  filaen's 
Atlas,  published  at  Amsterdam  in  1662.    The  former  work  om- 
sisted  of  Latin  poems  composed  by  Scottish  writers,  and  collected 
by  Sir  John,  acting  in  conjunction  with  the  famous  Arthur  John- 
ston, himself  a  poet,  scarcely,  if  at  all,  inferior  to  Buchanan.     The 
high  estimation  in  which  Johnston  held  his  fellow-labourer  is  ap- 
parent from  many  passages  of  his  graceful  preface.     After  mention- 
ing some  of  the  great  losses  to  Greek  and  Latin  literature  from  the 
neglect  of  the  ancients,  he  thus  addresses  Scot :  ^^  tu  hac  infamia  ^ 
sseclum  et  gentem  tuam  libei'as,  dum  popularium  tuomm  sibyllina 
folia,  vel  salsamentariorum  manibus,  vel  tinearum  dentibos  «epta, 
ad  posteros  transmittis."     Again,  he  inquires,  in  allusion  to  Sir 
John's  labours :  ^'  quid  enim  laudabilius,  quam  virum  eminentem, 
et  publicis  negotiis  districtum  sucdsivas  horas,  quas  plertqoe  vel 
alea,  vel  crapula  vel  somno  prodigunt,  Musarum  studiis  oonaecnnf 
Quid  gloriosius,  quam  cives  et  tribules  suos,  jam  ftnimi^fi^  agenie%  bod 
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dicam  a  morte,  sed  ab  ipsa  etiam  mortalitate  vindicare  t"  It  was 
ander  Scotstarvet's  patronage  that  Timothy  Pont  made  his  famous 
sorrej  of  Scotland,  which  he  did  not  live  to  complete.  At  his 
death,  Pontes  papers  would  have  been  lost,  and  his  life's  labour  gone, 
had  not  Sir  John  interposed  to  preserve  them,  and  further  induced 
Robert  Gordon  of  Straloch,  and  his  son,  to  finish  what  yet  remained 
to  be  done.  Their  maps,  along  with  topographical  notices  of  the 
various  counties,  furnished  partly  by  the  ministers  of  the  church, 
whom  Scotstarvet,  in  anticipation  of  Sir  John  Sinclair,  had  enlisted 
in  the  service,  and  largely  by  himself,  were  published,  under  the 
title  of  the  Theatrum  Seotice^  in  the  sixth  volume  of  Blaeu's  famous 
Atlas,  Major  nve  cosmographia  Blaviana.  To  superintend  the  publi- 
cation of  this  splendid  contribution  to  Scottish  topography.  Sir  John 
went  over  to  Holland,  though  very  far  advanced  in  years,  and 
laboured  most  assiduously  in  order  to  secure  that  the  information 
given  should  be  both  full  and  accurate.  Blaeu  expresses,  in  no 
measured  terms,  his  admiration  of  the  old  man's  zeal  and  energy. 
Sir  John  attained  a  great  age,  and  died  in  1670  in  his  eighty-fourth 
year.  Few  of  his  contemporaries  have  so  good  a  claim  on  the  grati- 
tude of  posterity ;  and  we  willingly  close  this  period  with  the  name 
of  80  useful  and  patriotic  a  citizen  as  Sir  John  Scot  of  Scotstarvet. 
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While  the  happy  results  of  recent  legislation  on  the  law  of  evidence 
are  now  so  apparent,  we  may  still  admit  the  ingenuity  of  that 
judicial  system  founded  by  the  wisdom  of  our  ancestors,  whose 
principle  appears  to  have  been,  that  the  most  perfect  and  unclouded 
vision  was  only  to  be  obtained  by  resolutely  closing  the  eyes 
against  all  outward  sources  of  illumination.  In  such  a  system,  in 
which  every  person  likely  to  know  anything  of  the  subject  matter 
of  the  action  was  excluded  on  some  ground  or  other  firom  giving 
evidence,  the  wonder  is  how  the  truth  was  arrived  at  after  all. 
The  secret  of  the  explanation  may  be  illustrated  by  the  well-known 
anecdote  of  the  American  duellists,  who  agreed  to  fight  with  pistols 
in  a  dark  room.  One  of  the  combatants,  not  wishing  to  run  the 
risk  of  inflicting  a  wound  which  might  be  fiital,  hit  upon  the  novel 
and,  as  he  thought,  prudent  expedient  of  firing  up  the  chimney. 
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To  his  great  surprise,  the  shot  took  effect,  and  he  succeeded  in  dis- 
lodging the  adversaxy,  whose  honour,  if  we  may  credit  the  Hndi* 
brastic  distich,  would  not  receive  either  solace  or  satisfaction  fix>m 
such  a  passage  of  arms.  And  so,  too,  it  often  happened,  when  all 
light  was  excluded  from  the  apprehension  of  a  judge  by  the  restric- 
tion of  an  ancient  and  barbarous  code,  that  the  cowardice  or  im- 
becility of  a  dishonest  litigant  would  betray  him,  at  a  time  when 
his  adversary,  if  left  to  his  own  guiding,  would  have  been  poweriesff 
to  injure  him.  But  we  are  not  going  to  apologize  for  the  old  law  (^ 
evidence,  and  still  less  to  enter  on  a  detailed  exposition  of  the  new. 
Our  object  is  to  point  out  some  particulars  on  whioh  the  law  of 
evidence  is  susceptible  of  amendment ;  and,  as  preliminary  to  thai 
end,  a  very  short  summary  of  what  has  already  been  accomplidied 
may  suffice. 

The  first  of  the  recent  statutes  on  evidence  was  passed  in  1840 
(3  and  4  Vict.,  cap.  59),  its  chief  purpose  being  to  abrogate  the  rule 
by  which  witnesses  were  excluded  on  the  ground  of  relationship. 
Under  its  provisions,  it  became  competent  to  adduce  and  examine 
as  witnesses  all  persons  standing  in  any  degree  of  relationship  to 
the  party  adducing,  except  when  standing  in  the  relation  of  husbwnd 
and  wife.    The  metus  petjurii  even  in  1840  seems  to  have  been  too 
strong  to  allow  of  any  ftirther  extension  being  entertained.    The 
next  Act,  passed  in  1852  (15  and  16  Vict.,  cap.  27),  made  great 
havoc  amongst  the  old  exdusionaiy  rules.    It  provided  that  no  one 
should  be  excluded  from  giving  evidence  (sec.  1)  "by  reason  of 
having  been  convicted  or  having  suffered  punishment  for  crimey  er 
by  reason  of  interest,  or  by  reason  of  agency  or  of  partial  counsel, 
or  by  reason  of  having  appeared  without  citation,  or  by  reason  of 
having  been  precognosced  subsequently  to  the  date  of  citation.'* 
These  were  all  good  objections  to  the  admissibility  of  a  witness,  and 
such  objections  were  sustained,  at  least  to  some  extent,  on  the  veiy 
slightest  grounds.    To  have  copied  or  read  any  of  the  papers  in 
process  was  in  most  cases  held  sufficient,  on  the  ground  of  agency 
and  partial  counsel,  to  exclude  the  evidence  of  the  most  disinterested 
witness ;  and  although,  in  a  few  cases,  the  witnesses  were  leoeiti^d) 
the  deliverance  of  the  Commissioner  or  the  Judge  set  fbith  wiA 
great  gravity  that  such  evidence  was  only  received  wm  noia.    Btf 
while  it  was  provided  that  agency  and  partial  counsel  werd  not  ill 
future  to  exclude  the  testimony  of  a  witness,  the  witnessJm:  nii 
still  to  be  strictly  fenced  against  the  admission  of  the  actsal  Mg^* 
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^It  shaO  not  be  competent  to  adduce,  as  a  witness  in  any  action 
or  proceeding,  any  person  who  shall  at  the  time  when  he  is  so  ad- 
duced as  a  witness  be  acting  as  agent  in  the  action/'  etc.    This  Act 
further  allowed  the  examination  of  any  one  who,  though  appearing 
as  a  party  to  the  action,  had  no  substantial  interest  in  its  result. 
If  he  were  nominally  a  party  to  the  action,  his  testimony  was  ad- 
missible, not  so  if  he  had  any  substantial  interest.     The  last  of  the 
Evidence  Amendment  Statutes  was  passed  in  1853  (16  and  17 
Vict,  cap.  20),  and  was  greatly  in  advance  of  the  other  two.    It 
repealed  the  previous  statute,  in  so  far  as  it  excluded  the  agent  in  the 
cause  from  being  a  witness,  allowed  the  parties  to  the  action  to  be- 
come witnesses  for  themselves  or  their  opponents,  and  allowed 
husband  and  wife  to  be  adduced  as  witnesses  for  each  other ;  but  it 
provided  that  nothing  contained  in  the  Act  should  apply  to  certain 
enumerated  consistorial  actions.    Thus,  from  the  exclusion  of  the 
parties  and  their  relatives,  we  have  advanced  to  the  admission  of 
both  without  distinction ;  from  the  exclusion  of  persons  on  the  ground 
of  interest,  we  have  advanced  to  the  admission  of  the  very  parties  to 
the  suit ;  and  from  the  exclusion  of  others  on  the  ground  of  agency 
or  partial  counsel,  we  have  advanced  to  the  admission  of  the  agent 
in  the  suit  at  the  very  time  of  his  examination  as  a  witness,  except 
in  a  mere  handful  of  cases  enumerated  in  the  last  statute.    These 
are  great  and  radical  changes,  and  it  may  be  truly  said,  that  little 
remains  now  for  complaint  on  the  score  of  the  exclusion  of  testi- 
mony.    But  there  are  exclusions  still  existing,  such  as  those  re- 
served by  the  last-mentioned  statute,  and  others  where  the  exclusion 
operates  less  against  the  mere  admission  of  the  t^timony  than 
agunst  its  admission  to  certain  effects.    It  would  be  well  that  these 
last  rags  of  the  system  of  exclusion  were  swept  away, — a  system 
which,  niore  than  half  a  century  ago,  Jeremy  Bentham  described 
as  being  calculated  more  frequently  to  produce  than  to  prevent 
injustice,  adding,  with  characteristic  emphasis,  that  it  would  be  a 
prodigious  benefit  to  justice  if  exclusion  of  evidence  were  itself  for 
ever  and  in  every  instance  excluded. 

We  have  observed  that,  as  a  general  rule,  the  evidence  of  husband 
and  wife  is  admissible  for  and  against  each  other.  In  consistorial 
actions  such  evidence  is  not  admissible,  though  it  does  not  appear 
that  there  is  any  good  reason  for  the  distinction.  Almost  the  first 
step  in  an  action  for  divorce  is  the  oath  of  calumny  taken  by  tlie 
pursuer.     Under  it  the  pursuer  must  swear  that  ho  or  she  believes 
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the  Statements  in  the  summons  to  be  tme,  and  that  the  action  pro- 
ceeds on  no  collusive  arrangement*     While  such  evidence  of  mo- 
tives is  not  only  admitted  but  required  firom  the  pursuer,  that  same 
person  is  excluded  from  speaking  to  facts  which  he  or  she  knows, 
and  which  either  of  them  may  have  seen,  however  important  their 
bearing  upon  the  merits  of  the  cause.    There  can  be  no  doubt  that 
there  is  here  an  open  door  for  injustice.    If  a  husband  (x  wife 
can  speak  to  the  merits  of  the  action,  from  personal  knowledge,  to 
allow  them  to  do  so  would  only  be  allowing  them  to  state  the 
reasons  they  had  for  emitting  the  oath  de  calumnia.    To  admit 
the  general  deposition  de  calumnioj  and  exclude  the  statement 
of  the  facts  on  which  that  general  deposition  is  founded,  is  obviously 
inconsistent.    But  we  proceed  to  notice  a  most  glaring  incon- 
sistency in  the  same  branch  of  law.    If  a  married  woman  raises  an 
action  of  separation  and  aliment  against  her  husband  on  the  ground 
of  cruelty  and  maltreatment,  her  evidence — the  best  evidence  which 
could  be  adduced  on  the  point — is  excluded.    It  may  be  that  her 
evidence  is  the  only  evidence  which  can  be  given  to  the  nature  of 
the  assaults  or  cruelty  libelled.    It  could,  doubtless,  and  would  re- 
quire to  be  corroborated  by  other  witnesses,  who  might  speak  to  the 
nature  of  the  external  evidence  of  violence,  attributed  by  the  vriie  to 
the  assaults  made  upon  her ;  but  it  is  as  likely  as  not  that  no  one 
but  herself  can  speak  to  the  acts  of  violence  themselves.    Bat  her 
evidence  is  excluded,  and  she  must  either  remain  in  her  husband's 
house,  subject  to  renewed  and  additional  cruelty,  or  leave  it  without 
having  any  claim  on  him  for  that  pecuniary  assistance  for  her  sup- 
port which  he  is  bound  to  supply.    But  if,  instead  of  raising  a  civil 
action  for  separation  and  aliment,  she  adopts  the  more  serious  course 
of  having  her  husband  indicted  and  tried  on  the  assault  brfore  a 
criminal  tribunal,  her  evidence  is  fireely  admitted ;  indeed,  it  is  the 
first  and  chief  evidence  on  which  the  prosecutor  relies  for  his  verdict 
Thus,  where  the  wife  claims  the  civil  rights  of  separation,  her  evi- 
dence as  to  certain  facts  is  excluded ;  but  where  her  husband  is 
being  tried  ad  vindictam  publicam,  her  testimony  to  the  samefattt 
is  freely  admitted.    Is  she  more  likely  to  commit  peijury  in  the  one 
case  than  the  other?    Or  is  her  judgment  less  likely  to  be  biassed 
by  a  desire  to  screen  her  husband,  than  by  the  vulgar  anxie^  to 
make  out  a  good  claim  T    A  wife  claiming  that  which  is  her  right 
is  surely  not  so  likely  to  tell  what  is  untrue  in  support  of  her  daioif 
as  she  is  (even  when  smarting  under  great  wrongs)  to  nmke  a 
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itatement  not  perfectly  true,  or  to  keep  back  part  of  the  truth, 
wiiere  the  true  narration  of  the  whole  facts  would  lead  to  the  in- 
fliction of  a  heavy  personal  punishment  upon  her  offending  partner, 
fint  apart  from  speculation  on  the  subject,  it  is  plainly  indefensible 
to  admit  the  evidence  of  the  same  person  as  to  the  same  facts,  in 
criimnal  trials,  and  exclude  it  in  a  civil  cause.  That  the  one  case 
is  a  public  vindication,  and  the  other  the  vindication  of  a  mere 
personal  right,  is  simply  to  assert  a  distinction  without  a  difference, 
for  it  has  never  yet  been  maintained  that  public  rights  are  to  be 
vindicated  in  a  manner  in  which  it  is  impossible  or  illegal  to  vindi- 
cate private  and  personal  rights. 

Another  instance  of  the  inconsistent  application  of  the  rules  of 
evidence  may  be  found  in  those  cases  where  it  is  essential  to  ascer- 
tain whether  a  living  child  had  been  bom.    It  is  well  known  that 
in  such  cases  where  the  existence  of  the  child  affected  the  patri- 
monial interests  of  its  parents  or  others,  the  legal  proof  of  such  ex- 
istence was  of  an  exceedingly  limited  character.    The  proof  must 
be  that  the  child  was  heard  to  cry,  and  no  other  evidence  will  be 
listened  to  in  support  of  the  allegation  of  life.     How  stringently 
this  rule  has  been  enforced  is  well  iUustrated  in  the  case  of  Roberta 
wn,  2M  January  1833  (11  S.  and  D.  297).    In  that  case,  it  was 
alleged  that  the  child  had  shown  symptoms  of  life  for  three-quarters 
of  an  honr  after  its  birth,  had  been  seen  to  breathe  repeatedly,  and 
its  heart  distinctly  felt  to  beat ;  but  it  was  admitted  that  during  that 
period  it  had  not  been  heard  to  cry.     This  was  held  insufficient  to 
establish  that  the  child  had  been  bom  alive,  and  the  rights  of  parties 
were  settled  as  if  there  had  been  no  birth  at  all.    From  the  argu- 
ment advanced  for  the  pursuer  in  that  case,  we  quote  the  following : 
— ^^  All  other  evidence  of  this  (that  is,  of  the  child  being  bom  alive), 
except  crying,  is  not  absolutely  excluded  in  all  cases.    Take  the 
case  of  child-murder,  and  suppose  the  mother  were  proved  to  have 
Jaid   violent  hands  on  the  child,  in  presence  of  witnesses,  and 
strangled  it  immediately  on  birth,  and  that  medical  testimony  esta- 
blished beyond  doubt  that  the  child  had  lived  and  breathed,  but 
that  the  persons  present  had  not  heard  it  cry ;  could  the  mother 
possibly  be  acquitted?    Most  assuredly  not.    But  what  situation  of 
matters  would  that  be,  that,  in  the  Court  of  Justiciary,  the  child 
should  be  held  to  be  alive,  so  as  to  subject  the  mother  to  capital 
punishment  for  its  murder;  while,  in  a  civil  question,  regarding 
the  same  child,  it  would  be  held  that  it  had  never  lived  7"    An  in- 
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consistent  and  anomalous  result,  but  a  result  unfortunately  existing 
in  as  full  force  in  1860  as  in  1833,  though,  since  the  passing  of  Mr 
Dunlop's  Act,  the  necessity  for  investigations  of  this  nature  has,  to  a 
large  extent,  been  obviated.  In  the  Court  of  Justiciary,  any  argor 
ment  in  a  case  of  infiuiticide,  founded  on  the  statement  that  the 
child  had  never  lived,  because  it  had  not  been  heard  to  cry,  would 
be  simply  laughed  out  of  court  If  the  child  was  proved  to  have 
breathed,  and  its  heart  felt  to  beat,  there  would  be  no  doubt  enter- 
tained as  to  its  having  lived.  But  any  proof  of  life,  except  that  the 
child  was  heard  to  cry,  is  excluded  in  all  cases  where  such  life  affects 
civil  rights,— excluded,  that  is,  to  the  eflfect  of  proving  that  a  living 
child  had  been  bom. 

Somewhat  akin  to  the  inconsistency  which  we  have  just  been 
considering,  is  the  next  and  last  case  which  we  purpose  laying  be- 
fore our  readers.  In  cases  of  concealment  of  pregnancy  and  child- 
murder,  the  results  of  an  inspectio  carporUy  as  reported  by  the  ex- 
amining medical  man,  form  the  chief  evidence  against  the  unfor- 
tunate panel.  In  the  first  mentioned  class  of  cases,  this  is  all  the 
evidence  which  the  Crown  is  bound  to  adduce  in  support  of  the  in- 
dictment. If  it  appears  from  such  inspeetio  that  the  prisoner  has 
been  lately  delivered,  she  must,  to  prove  her  innocence  of  the  charge 
laid  against  her,  produce  her  child,  or  prove  that  she  made  known 
her  pregnancy  to  some  one,  or  that  she  called  for  assistance  at  the 
time  of  her  delivery.  The  Crown,  having  proved  that  deliveiy  has 
recently  taken  place,  needs  do  no  more ;  the  panel  must  then  dear 
herself.  Accordingly,  when  a  woman  is  apprehended  on  such  a 
charge,  an  inapeciio  corporis  is  the  first  thing  that  takes  plaoe^  and 
there  is  not,  and  never  has  been,  any  hesitation  in  enforcing  sach 
inspection,  and  founding  on  its  results  as  evidence.  But  idiat  is 
thus  enforced  and  admitted  to  prove  criminality  in  the  Court  of 
Justiciary,  is  not  admitted  to  prove  the  innocence  of  a  party  in  a 
civil  suit  This  has  been  lately  decided,  in  the  case  of  jDotmbon, 
decided  llth  February  1860.  There  the  wife  sued  her  husband  for 
a  divorce,  on  the  ground  of  several  acts  of  adultery  committed  by  him. 
It  was  alleged,  inter  alioy  that  he  had  committed  adultery  with  a 
nurserymaid  at  one  time  in  the  employment  of  the  parties.  The 
pursuer  endeavoured  to  estabhsh  this  charge,  but  did  notcaUthc 
alleged  paramour  as  a  witness.  The  defender,  however,  did  so. 
and  under  examination  she  deponed  that  she  had  never  had  illicit 
intercourse  with  the  defender,  nor  witli  any  other  man.    It  wa^ 
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then  proposed  by  the  defender  to  examine  a  medical  gentleman  of 
eminence,  to  state  the  results  of  an  inspectio  corporis  of  the  alleged 
paramoor  which  he  had  made,  with  the  view  of  ascertaining  whether 
or  not  she  was,  as  she  alleged,  still  virgo  intacta,  but  the  Court  re- 
ihsed  to  admit  the  evidence  of  the  proposed  witness.     We  need  not 
go  into  a  detail  of  the  grounds  on  which  the  Court  arrived  at  this 
decision ;  but  the  chief  ground  was  this,  that  as  the  Court  could  not 
compel  the  young  woman  to  submit  to  another  inspectio  at  the 
instance  of  the  pursuer,  it  could  not  admit  evidence  which  the  pur- 
suer had  no  opportunity  of  meeting.    But  further  than  this,  a  very 
grave  doubt  was  Suggested,  whether  such  evidence  could  be  admitted 
in  any  civil  case.     That  which  we  have  given  as  the  chief  ground 
on  which  the  proposed  evidence  was  excluded,  would  have  been  an 
excellent  objection,  had  the  proposed  evidence  been  offered  as  con- 
clnsive  of  the  case,  in  the  same  way  as  the  decision  of  an  arbiter  is 
conclusive ;  but  scarcely  appears  sound  when  applied  to  the  admis- 
aon  of  evidence  merely  tendered  quantum  valeaL    We  do  not,  how- 
ever, go  into  the  question  here  as  to  the  soundness  of  this  decision. 
It  IS  sufficient  for  our  present  purpose  to  notice  that  the  evidence 
was  excluded,  and  that  there  was  thus  excluded  in  a  civil  cause 
evidence  which  might  have  proved  the  innocence  of  two  persons 
charged  with  a  grtfve  offence,  and  that,  too,  the  very  same  evidence 
as  is  constantly  admitted  in  a  criminal  trial  to  prove  the  guilt  of  the 
accused. 

The  exclusion  of  evidence  on  any  of  the  grounds  to  which  we 
have  adverted  is  erroneous  in  principle,  and  can  scarcely  fail  to  lead 
to  practical  injustice.  After  what  has  already  been  done  towards  the 
aboh'tion  of  exclusive  rules  of  evidence,  we  would  hope  that  some 
more  sweeping  measures  will  yet  be  carried  into  law.    But  even 
though  the  rules  of  evidence  should  remain  as  they  at  present  stand, 
it  is  at  least  desirable  that  they  be  applied  with  an  undeviating 
consistency.    We  must  not  have  rules  enforced  in  the  Court  of 
Justiciary  which  are  disregarded  in  the  Court  of  Session,  nor  evi- 
dence of  a  certain  character  admitted  in  one  case  as  proof  of  guilt, 
which  in  another  is  excluded  when  tendered  in  proof  of  innocence. 
The  true  principle  is,  that  all  relevant  evidence  ought  to  be  admitted, 
leaving  the  question  of  its  weight  and  sufficiency  to  be  determined 
by  the  judicature  before  whom  it  is  adduced. 
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NOTES  IN  THE  INNER  HOUSE. 
SECOND  DIVISION. 

Harvey  v.  Harvey. 

The  nature  and  extent  of  the  paternal  authority  over  children  in 
minority^  formed  the  subject  of  a  carefully-considered  and  important 
decision  of  the  Second  Division^  on  the  15th  June,  in  the  case  reported 
at  the  time  under  the  name  of  ^^  A.'B.y  petitioner,  for  the  custody  of^ 
and  for  access  to,  his  children.*'  The  petitioner  having,  with  sin- 
gular taste,  chosen  to  disclose  his  name — which  most  persons  in  the 
same  circumstances  would  have  carefully  concealed — in  letters  to  the 
public  journals,  it  would  be  a  useless  delicacy  to  refer  to  the  case 
under  any  but  its  proper  style,  Harvey  v.  Harvey.  The  facts  of  the 
case  are  so  clearly  and  succinctly  stated  in  the  opinion  of  the  Lord 
Justice-Clerk  (of  which  the  leading  passages  are  extracted  in  oor 
Digest  of  Cases,  on  page  382),  that  it  is  scarcely  necessary  for  us  to 
recapitulate  them  here.  The  petitioner  seeks  to  have  the  custody 
of  his  children — who  are  fifteen  and  fourteen  years  of  age  respectively, 
and  have  been  resident  for  twelve  years  with  their  maternal  grand- 
father— restored  to  him  by  the  Court.  The  children  and  their 
curator  ad  litem  oppose  this  demand.  The  children  express  great 
repugnance  to  the  society  of  their  &ther,  who  was  divorced  in  1848 
for  being,  in  the  words  of  the  Lord  Justice-Clerk,  *^  guilty  of  the 
capital  crime  of  incest"  with  his  wife's  sister,  and  who,  in  1854^ 
made  proposals  of  marriage  to  her.  The  petitioner  contends,  that 
he  has  by  law  an  absolute  and  uncontrollable  right  to  regulate  the 
place  of  residence  of  his  children,  and  to  require  them  to  remain 
under  his  personal  custody  and  care,  unless  it  can  be  shown  that 
this  is  clearly  inconsistent  with  their  personal  safety,  or  would  be 
clearly  productive  of  moral  contamination ;  neither  of  which,  he 
maintained,  would  be  the  result  of  his  obtaining  their  custody,  the 
events  alluded  to  having  taken  place  many  years  ago.  The  Lord 
Justice-Clerk,  in  delivering  the  judgment  of  the  Court,  drew  a 
clear  distinction  between  the  power  of  a  father  over  children  in 
pupillarity,  rightly  termed  a  right  of  dominion,  and  the  much  more 
feeble  authority  that  he  possesses  over  minores  pubereey  whidi  mayt 
according  to  Stair,  come  to  an  end  by  the  children's  marriage  or 
their  being  allowed  to  engage  in  an  independent  occupation,  or  by 
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the  parents  treating  them  in  an  unnatural  manner^  or  acquiescing 
in  their  living  apart. 

The  principles  laid  down  in  the  four  leading  propositions  of  the 

Lord  Justice-Clerk's  opinion  are  of  a  broad  and  important  character ; 

but  several  practical  questions  will  still  remain  open.     The  Court, 

in  refusing  the  prayer  of  the  present  petition,  were  evidently  actuated 

by  three  separate  considerations.     First,  the  previous  misconduct  of 

the  father — his  adultery  with  his  wife's  sister,  twelve  or  thirteen 

years  ago,  and  his  proposals  to  her  in  1848 — demonstrated  a  laxity, 

or  rather  total  want  of  principle  on  his  part ;  and  thus,  when  taken 

into  consideration  along  with  his  own  letters,  which  displayed  an 

Qtter  unconsciousness  of  the  enormity  of  his  conduct,  rendered  it 

probable  that  his  children,  if  handed  over  to  him,  would  be  exposed 

to  moral  contamination.     In  the  second  place,  the  fact  that  the 

father  had  relinquished,  for  so  many  years,  the  care  and  custody  of 

his  children  to  others,  was  a  strong  reason  for  non-compliance  with 

his  present  demand.    Thirdly,  the  strong  aversion  of  the  children 

to  hold  any  intercourse  with  their  father,  was,  imder  the  principles 

above  laid  down,  a  very  forcible  reason  for  refusing  the  petition. 

It  thus  appears  that  the  case  was  a  peculiarly  strong  one ;  and  the 
combination  of  so  many  elements  enabled  the  Court  to  refuse  the 
petition  without  any  difficulty.     But  what  would  have  been  the 
result  if  either  of  the  three  had  stood  alone  ?    For  instance,  what 
amount  of  misconduct  on  the  part  of  a  father  will  justify  the  Coiut 
in  refusing  his  prayer  for  the  custody  of  his  children  ?     As  the 
object  of  the  Court  is  not  the  punishment  of  the  father,  but  the 
protection  of  the  children,  past  acts  are  chiefly  to  be  looked  at  in  so 
far  as  they  afford  an  augury  for  the  future.    The  petitioner  might 
have  committed  adultery  thirteen  years  before,  and  might  have  long 
since  repented,  and  might  even  have  become  a  bright  and  shining 
light  in  the  eyes  of  some  religious  body.     In  such  a  case,  the 
Court  would  probably  hesitate  before  they  deprived  a  father  of 
children  who  had  willingly  remained  in  his  custody.   In  the  present 
case,  the  adultery  was  aggravated  by  the  relationship  existing  be- 
tween the  petitioner  and  the  person  with  whom  the  adultery  was 
committed,  making  the  act  a  ^^  great  family  crime ;"  although,  as 
his  counsel  argued,  his  residence  in  colonies,  some  of  which  had 
passed,  or  were  passing,  a  bill  for  the  legalization  of  marriages  with 
a  deceased  wife's  sister,  to  which  those  with  a  divorced  wife's  sister 
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were  analogous^  must  be  taken  into  consideration.     Perhaps  tbe 
circumstance  most  unfavourable  to  the  petitioner  of  aU,  was  the 
fact,  that  his  own  letters  revealed  an  utter  obliquity  of  moral  Tiew, 
and  a  confusion  of  right  with  ^¥rong,  showing  that  he  was  an  unfit 
person  for  the  guardianship  of  children.     The  English  case  of 
WellesUy  was  one  in  which,  not  acts  of  former  years,  but  vicioift 
and  improper  treatment  of  the  children  at  the  time,  formed  the 
ground  on  which  the  Court  took  away  from  a  father  his  children. 
He  had  taken  into  his  head  the  strange  fancy  of  doing  carefully 
what  others  do  by  neglect,  and  of  making  his  sons  capable  of  acting 
as  blackguards  of  the  first  water.     He  brought  the  lowest  of  the 
low  to  associate  with  them,  and  systematically  instructed  them  how 
to  use  the  most  gross  and  profane  language,  with  the  avowed  inteB- 
tion  of  making  them  undistinguishable  in  manners  and  conduct 
from  their  companions.     Such  conduct  the  Court  held  to  be  suffi- 
cient grounds  for  removing  the  children  from  a  father  who  was 
hurrying  them  to  utter  ruin. 

It  is  probable,  therefore,  that  even  without  the  two  remaining 
considerations,  the  Court  would  have  refnsed  the  present  petition. 
On  the  other  hand,  if  the  two  latter  had  existed  without  the  first, 
the  same  result  would  probably  have  taken  place — the  protracted 
relinquishment  of  the  paternal  authority  being  a  bar  to  its  resump- 
tion, contrary  to  the  will  of  the  children.  The  third,  however,  if  it 
had  stood  alone,  would  probably  have  not  suiBced  for  a  rejection  of 
the  petition.  The  feelings  and  wishes  of  a  child  during  puberty 
are  ^^  entitled  to  weight ;''  but  Btill,  for  its  own  isake,  the  father 
retains  a  certain  amount  of  power ;  and  if  there  be  on  his  part 
neither  misconduct  nor  abandonment,  the  parental  control  cannot 
legally  be  defied. 

Hugh  Mackenzie^  Petitioner. 

The  necessity  of  a  new  Act  for  the  iurther  amendment  of  the 
law  of  entail  was  forcibly  exemplified  by  the  circumstances  of  this 
case.  The  petitioner  is  the  heir  of  entail  in  possession  of  the  large 
estate  of  Dundonell,  in  the  west  of  Ross-shire,  adjoining  the  coast, 
and  containing  a  population  of  no  less  than  1500  persans.  TiO 
1848  there  was  hardly  a  road  on  the  property.  The  link  that  boniKl 
this  isolated  community  to  the  rest  of  the  civilized  world  was  an 
uncertain  water  communication  with  Ullapool,  always  difficult  and 
often,  in  winter,  impracticable.     In  the  famine  year,   1848f  the 
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Highland  Destitation  Committee,  desirous  of  combiniog  the  con- 
struction of  important  and  permanent  public  works  with  the  relief 
granted  out  of  their  funds,  offered  to  many  of  the  proprietors  in  the 
Highlands  to  pay  half  the  expense  of  roads,  etc.,  on  their  proper- 
ties, if  thej  engaged  to  bear  the  other  half.     Mr  Hugh  Mackenzie 
of  Dundonell  entered  heartily  into  this  plan ;  and  on  this  footing  an 
excellent  road  was  constructed  through  his  estate,  forming  a  part  of 
a  road  running  parallel  to  the  coast,  and  joining  the  tw^o  main  roads 
from  Dingwall  to  the  western  coast  of  Boss-shire.    Mr  Mackenzie's 
share  of  the  expense,  including  that  incurred  on  a  portion  of  the 
road  constructed  on  the  estate  of  a  neighbour,  Mr  Davidson  of 
Tulloch,  was  L.3600.     This  sum  he  now  sought  to  lay  as  a  burden 
on  the  entailed  estate  of  Dundonell,  under  the  provisions  of  the 
Montgomery  and  Entail  Amendment  Acts.     The  former  Act, 
while  providing  that  a  proprietor  of  an  entailed  estate  may  burden 
it  to  a  certain  extent,  for  money  laid  out  in  ^^  enclosing,  planting, 
or  draining,  or  in  erecting  farm-houses,  or  offices,  or  outbuildings 
for  the  same,  for  the  improvement  of  his  lands  and  heritages,"  says 
nothing  about  roads.    The  Entail  Amendment  Act,  however,  sec. 
20,  enacts,  that  ^^  private  roads  which  shall  from  and  after  the  first 
day  of  August  1848  be  made  through  any  entailed  estate,  or  by 
way  of  immediate  access  thereto,  may  be  deemed  to  be  improve- 
ments falling  under"  the  Montgomery  Act.  The  petitioner  contends 
that  the  several  portions  of  road  constructed  by  him  are  roads  falling 
under  the  Entail  Amendment  Act.     The  roads  in  question  having 
been  made  by  the  petitioner  for  the  use  of  himself  and  his  tenants, 
and  being  maintained  at  his  expense,  were  not,  in  the  proper  sense 
of  the  word,  public  roads ;  they  must  therefore  be  held  to  be  private 
roads  in  the  sense  of  the  Act.    To  this  it  was  replied  on  behalf  of 
the  curator  ad  litem  for  the  minor  heirs  of  entail,  that  the  roads  in 
question  were  in  reality  public  roads ;  that  they  were  avowedly  con- 
structed as  such,  partly  out  of  public  funds ;  that  they  formed  a  line 
of  communication  between  two  public  termini ;  and  that  the  public 
had,  to  a  certain  degree,  a  vested  interest  in  them*    Besides,  certain 
portions  of  road,  of  which  the  expense  was  now  sought  to  be  laid  on 
the  entailed  estate,  were  entirely  outside  of  its  boundaries,  and  could 
not  properly  be  held  to  form  ^^  an  immediate  access"  to  it  at  all. 

The  Lord  Justice-Clerk,  in  delivering  the  judgment  of  the  Court 
refusing  the  petition,  expressed  his  regret  that  the  very  fact  that 
Mr  Mackenzie's  intentions,  in  the   formation    of  the   road,  were 
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patriotic  and  publio-spirited,  told  against  him  in  the  present  case. 
The  improvements  contemplated  in  the  Montgomery  Act  were  all 
of  a  selfish  nature.    In  opening  np  the  fastnesses  of  Western  Boss 
(which^  in  a  Report  to  the  Destitution  Committee,  Captain  Elliot 
had  termed  the  last  haunt  of  barbarism  in  Scotland),  and  bringing 
them  within  the  pale  of  civilization,  Mr  Mackenzie  was  doing  an 
excellent  deed,  but  one  about  which  there  was  nothing  in  the  Mont- 
gomery or  Entail  Amendment  Acts.   He  had  evidently  constmcted 
these  roads  in  the  belief  that  he  was  undertaking  a  great  and  im- 
portant enterprise  for  the  public  benefit ;  and  he  could  not,  there- 
fore, claim  the  privilege  of  charging  them  on  the  entailed  estate 
under  the  Montgomery  Act. 

The  judgment  of  the  Court  is  obviously  in  accordance  with  the 
spirit  and  letter  of  the  Montgomery  Act.  The  case,  however, 
clearly  shows  that  a  new  bill,  to  remedy  the  defects  of  former  Acts, 
is  imperatively  called  for.  The  Montgomery  Act  is  a  narrow,  short- 
sighted enactment :  it  looks  no  further  than  the  immecUate  and 
direct  benefit  of  the  entailed  estate.  A  road  such  as  the  road  in 
question,  or  even  a  regular  turnpike  road,  might  be  of  immense  ad- 
vantage, ultimately,  to  an  entailed  estate.  The  land,  and  the 
produce  of  the  land,  would  become  much  more  valuable ;  bnt,  under 
the  present  law,  because  the  improvement  would  benefit  other  people 
as  well  as  the  entailed  proprietor,  his  hands  are  tied  up.  He  can 
only  make  '^  selfish''  improvements.  Can  it  be  seriously  maintained 
that  'this  is  a  fitting  condition  for  our  law  to  remain  in  t 

The  ^^road  question"  is  merely  one  of  many  that  ought  to  be 
settled  by  a  new  Bill.  Several  other  important  agricultural  im- 
provements, such  as  trenching,  which  were  not  included  in  the 
Montgomery  Act,  ought  to  find  a  place  in  the  new  one ;  and  we 
need  hardly  add,  that  the  construction  and  improvement  of  labouiets' 
houses  ought  to  be  placed  on  at  least  as  favourable  a  footing  as  the 
erection  of  dog-kennels.  This  subject  has  been  brought  before  Fat- 
liament  by  Mr  E  wart,  and  passed  through  committee.  We  trust  bis 
Bill  will  receive  fairer  treatment  than  the  measure  which  Mr  Dnnlop 
was  forced  to  abandon  by  the  last  Parliament ;  for,  thoogh  there  are 
landlords  who  do  not  scruple  to  sacrifice  the  peasantry  to  the 
**  pheasantry,"  we  cannot  believe  that  a  generation  which  places 
accommodation  for  pointers  in  the  category  of  ^^  necessary  improve- 
ments,"  will  tolerate  the  insulting  distinction  which  degrades  the 
serf  below  the  level  of  the  hound. 
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AUTHORITY  OP  COUNSEL. 

The  recent  decision  of  the  Court  of  Exchequer  on  the  motion  for  a 
new  trial  in  causa  Stoinfen  v.  Lord  Chelmsfordj  has  been  received 
with  very  different  feelings  by  the  public  and  the  legal  profession. 
By  the  former  it  is  regarded  as  a  usurpation,  on  the  part  of  the 
lawyers,  of  an  immunity  from  the  consequences  of  professional  error. 
By  the  lawyers  it  is  regarded  as  something  too  good  to  last, — one  of 
those  extraordinaiy  gifts  of  fortune  which  it  is  not  good  to  welcome 
too  eagerly.  The  Law  Times  looks  askance  at  it.  We  shall  take 
occasion  next  month  to  express  our  views  upon  a  case  so  important 
to  the  interests  of  the  legal  profession.  The  following  article,  from 
the  periodical  above  mentioned,  may  be  taken  as  a  pretty  fair  re- 
flection of  the  tone  of  professional  opinion  on  this  subject : — 

At  last  the  Court  of  Exchequer  has  given  judgment  in  Swinfen  v.  Lord 
Chelmsford,  of  which  a  very  full  report  will  be  found  among  the  reports  of  to-day. 
It  is  a  bold  and  startling  judgment ;  for  it  goes  to  the  f i^  extent  of  declaring 
that  a  barrister  acting  bona  fide,  and  with  the  honest  intention  of  doing  the 
best  for  his  client,  is  not  liable  for  doing  the  very  thing  which  his  client  has 
forbidden  him  to  do.  We  are  staggered  by  the  proposition,  but  bow  to  it 
pending  the  appeal  for  which  Mr  Kennedy  has  obtained  leave,  and  which  it  is 
to  be  ho})ed  nothing  will  prevent  from  being  brought.  It  is  impossible  to 
acquiesce  in  such  a  state  of  law,  until  it  has  received  the  highest  jumcial  sanc- 
tion ;  and  when  this  has  been  obtained,  we  trust  that  the  Legislature  will  think 
it  right  to  interfere. 

The  facts  are  familiar  to  most  of  our  readers,  and  therefore  we  need  not  state 
them  at  length.  The  action  was  brought  against  Lord  Chelmsford  for  having 
WTongfullv  and  fraudulently,  without  the  authority,  and  against  the  instruc- 
tions oflius  Swinfen,  compromised  an  action  in  which  she  was  a  plaintiff  on  an 
icBue  of  devisavit  vel  wm,  directed  by  the  Master  of  the  Rolls ;  and  the  alleged 
special  damage  was,  that  she  had  lost  the  advantage  of  having  the  issue  thereon 
tried  and  determined  by  the  jury,  and  that  she  had  been  put  to  various  ex- 
penaeB  in  consequence.  Of  course  the  alleged  fraud  was  technical  nonsense  ; 
tmt  the  grave  and  real  question  was,  whether  counsel  may  bond  fide,  and  with 
the  best  intentions,  do  the  very  thing  which  his  client  tells  him  not  to  do. 
The  Court  of  Exchequer  has  decided  that  he  may.  The  Chief  Baron,  in  de- 
livering the  judgment  of  the  Court,  says  :  ^^  No  action  will  lie  against  counsel 
for  any  act  done  honestly  in  the  conduct  or  management  of  the  cause.  .  .  . 
We  have  assumed,  for  the  purpose  of  giving  judgment,  that  no  authority  in 
fact  was  given  to  the  defendant  to  make  any  compromise,  and  even  that  contrary 
instructions  may  have  been  given,  and  that  the  defendant  was  aware  of  this.  It 
is  not,  however,  to  be  understood  that  we  have  formed,  or  that  we  express  any 
opinion  either  wav.  If  the  defendant,  under  the  circumstances  we  have  as- 
somed,  be  not  liable  to  this  action,  as  we  think  he  is  not,  he  would  h  fortiori 
not  be  answerable  if  he  had  authority,  or  had  reasonable  ground  for  bdieving 
that  he  had,  and  was  not  acting  contrary  to  express  or  implied  instruction.'^ 
It  is  to  be  observed  that  it  seems  from  these  sentences,  whicn  contain  the  sub- 
stance of  the  judgment  of  the  Court,  that  their  view  rested  on  the  ground  that 
fraud  in  fact,  as  well  as  fraud  in  law,  had  not  been  found  against  the  defendant ; 


362  LAW  PERIODICALS. 

that  notwithstanding  the  special  instractionB  of  which  the  defendant  knew,  he 
did  not  know,  or  may  not  have  known,  that  he  did  wrong  in  disregarding 
them.  In  other  words,  he  was  splendide  mendax^  and  nobly  hroke  his  faith  for 
his  client's  good.  Perhaps  the  practical  distinction  is  imperceptible  between 
wilful  faithlessness  for  a  person's  good,  and  the  same  for  his  disadvantage. 
There  seems,  however,  to  have  been  some  reservation  in  the  minds  of  some  of 
the  members  of  the  Court ;  for,  although  they  are  said  to  have  asreed  in  making 
the  bond  Jides  the  test  of  the  plaintiff's  ri^ht  to  recover,  the  Chief  Baion  an- 
nounced ^t  his  view  went  somewhat  further  than  that  of  his  coUeagues,  and 
that  if  counsel,  in  spite  of  instructions  to  the  contrary,  enter  into  a  compro- 
mise, believing  that  it  is  the  best  course  to  take,  and  that  the  interests  of  his 
client  require  it,  this  is  but  an  indiscretion,  or  an  error  of  judgment,  if  done 
honestly,  ^^  and  that  no  action  can  be  maintained  against  him.''  His  Lordship 
added,  that  the  late  Baron  Watson  concurred  with  Mm  in  this  view. 

We  observe  our  usual  rule,  and  do  not  presume  to  criticize  this  law ;  but  we 
may  express  our  regret  that  it  is  so.  It  clashes  with  the  fundamental  principle, 
that  even  a  bailee  for  gratuitous  consideration  is  liable  for  culpaUe  negligrace 
in  the  discharge  of  a  duty  which  he  has  voluntarily  assumed :  for  the  asump- 
tion  of  the  office  is  the  sufficient  source  of  a  duty  to  discha^;e  it  with  due  care 
(Coggs  V.  Bernard,  1  Smith  L.  C.  and  notes).  Swinfen  v.  Lord  Chehns/ord, 
although  it  does  not  clash  with  Fray  v.  Vouks^  28  L.  J.  232,  Q.  B.,  is  yet  pain- 
fully opposed  to  it  in  a  fundamental  point  of  view ;  for  in  Fray  v.  VotUeSy  it  was 
held  that  an  attorney  who  compromises  an  action  against  the  express  dii^BCtions 
of  the  client,  is  liable  to  an  action  for  damages  to  the  client — since  the  client 
and  not  the  attorney  is  dominus  litis ;  and  it  may  be  remarked  that  this  liability 
of  the  attorney  was  ruled  by  Crompton,  J.,  to  arise  in  tort  as  well  as  on  con- 
tract ;  the  former  of  which  cases  nught  have  been  thought  to  apply  aa  much  to 
the  relation  of  counsel  and  client  as  to  that  of  attornev  and  client.  Certainly, 
if  a  new  argument  were  required  for  the  aboUtion  oi  the  absurd  rule  which 
makes  an  attorney  liable  to  his  client  for  negligence,  while  counsel  is  not  liable 
for  negligence  either  to  attorney  or  client,  uie  case  of  Swinfen  v.  Lord  Chelms- 
ford supplies  such  an  argument  fully.  If  the  theory  of  the  fictitious  honorarium 
which  counsel  receives  be  the  basis  of  the  practice  by  which  he  is  held  to  owe 
no  duty  to  his  client,  it  is  a  theory  which  is  at  once  absurd  and  pernicious.  If 
a  client  cannot  control  his  own  counsel,  it  were  better  perhaps  that  he  should 
be  without  counsel.  At  least  it  is  an  inequity  that  a  smtor  should  be  oomneUed 
either  to  become  his  own  advocate,  or  to  employ  an  advocate  who  may  ao,  to 
the  real  or  fancied  prejudice  of  the  suitor,  the  very  thing  which  of  all  c^ers  be 
has  been  instructed  not  to  do. 

prisoners'  counsel  bill. 

(From  the  Law  Times.) 

Mr  Denman  has  introduced  a  Bill  that  will  greatly  improve  the  administni- 
tion  of  criminal  justice.  It  is  designed  to  rem^y  a  defect  often  pointed  out  in 
these  pages,  which  gives  to  the  prosecution  the  replv,  and  thus  aeters  prodeot 
advocates  from  calling  witnesses  for  the  defence,  ii  he  can  possibly  avoid  it. 
The  consequence  was  seen  in  Mr  Hatch's  case.  Every  practiUoner  in  the  cri- 
minal courts  has  experienced  the  difficulty  of  choice  between  the  certain  danger 
of  a  reply,  and  the  lesser  danger  of  depriving  the  Court  of  the  testamony  of  m 
prisoner's  witnesses.  If  it  be  sometimes  dangerous  not  to  call  witnesses,  it  is 
often  destruction  to  call  them.  The  practical  result  of  this  existing  pfractke  is 
to  exclude  the  prisoner's  answer,  and  to  rest  his  chances  of  aoquittftl  on  the 
weakness  of  the  case  for  the  prosecution. 

Nevertheless,  the  BiU,  though  an  undoubted  improvement,  does  not  all  that 
18  required.  To  the  prosecution  is  still  left  the  reply,  and  that  will  go  £ar  to 
neutralize  the  benefits  of  a  summiDg-up.     Still  the  advocate  will  feel  tSedasiger 
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of  calfing  witneBses  where  the  last  word  is  with  the  proaecntioii.  After  all,  is 
not  the  Scotch  practice  the  most  convenieDt,  as  it  certainly  is  the  most  just 
and  reasonable  f 

There  the  evidence  on  both  sides  is  heard  without  an  0})ening  speech,  and 
then  the  prosecution  addresses  the  jury  upon  the  whole  case  as  actually  proved, 
and  is  followed  by  the  prisoner's  counsel  in  answer  to  him.  An  opening  speech 
has  some  advantages,  Init  it  is  also  attended  with  some  danger  of  injustice,  for 
the  statements  are  not  always  proved,  yet  they  have  made  an  impression  upon 
the  minds  of  the  jury  which  the  subsequent  failure  of  proof  does  not  always 
remove.  They  are  apt  to  remember  the  whole  story  so  neatly  and  plausibly  put 
together  by  the  prosecution  in  a  narrative,  and  not  to  discover  afterwards  to  what 
an  extent  gaps  in  the  evidence  were  supplied  by  the  brief. 
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The  Bench  and  the  Bar. — In  a  journal  devoted  to  the  interests  of 
the  profession^  it  would  be  unpardonable  if  we  failed  to  take  notice 
of  those  collisions  which  occur,  happily  not  very  often,  betwixt  the 
Bench  and  the  Bar.  An  unpleasant  case  of  this  nature  has  lately 
been  brongbt  under  our  notice ;  and  that  we  may  not  do  injustice 
to  the  parties,  we  prefix  a  report  of  the  occurrence,  taken  from  the 
columns  of  the  Dundee  Advertiser  of  15th  ult., — premising,  that  the 
scene  occurred  at  a  trial  for  culpable  homicide  in  the  Sheriff  Court 
of  Fifeshire,  and  that  the  interlocutors  are  Sheriff  Monteith  and 
Mr  Gnnn,  a  very  respectable  practitioner  in  Cupar. 

Dr  James  Mackie  was  next  examined,  who  deponed  as  follows — I  saw  de- 
ceased lying  at  Mr  Hutton^s  back-door.  She  was  dead.  There  was  a  mark  on 
the  nose,  and  blood  had  flowed  from  the  wound.  I,  along  with  Dr  Bonnar, 
made  a  post-mortem  examination  of  the  body,  bat  I  observed  no  other  marks. 
The  ioiiit  report  of  Dr  Mackie  and  Dr  Bonnar  being  handed  np,  witness  read 
it.  The  document  described  that  there  was  found  to  be  a  small  ennsion  of  blood 
on  the  surface  of  the  brain,  and  that  the  lungs,  heart,  and  other  internal  organs 
were  perfectly  sound.  The  medical  gentlemen  were  of  opinion  that  death  was 
caused  by  effusion  of  blood  on  the  brain  and  lateral  ventricles.  The  witnesses 
examinatioii  proceeded  as  follows : — ^A  blow  or  blows  on  the  head  from  the  fist 
would,  produce  death  in  this  way.  A  fall  on  the  causeway  on  a  person^s  bottom 
might  produce  concussion  of  the  brain  also.  My  opinion  is,  that  the  effusion  of 
hhxd  on  her  brain  arose  from  iniuries,  not  apoplexy.  I  have  heard  t^e  evi- 
dence to-day,  and  I  think  what  I  have  heard  is  sufficient  to  cause  instantaneous 
death. 

CroflB-ezamined  by  Mr  Gunn. — ^Extravasation  of  blood  on  the  brain  might  be 
produced  by  rupture  of  blood-vessels  as  well  as  by  concussion.  Such  ruptures 
might  arise  from  disease,  softening,  or  any  other  disease  in  the  vessels.  Intoxi- 
cation may  rupture  the  blood- vessels,  but  in  this  case  it  did  not.  My  reason  for 
saying  so  is  the  large  extent  of  sadace  on  which  there  was  effused  blood,  the 
situation  of  the  blood,  the  absence  of  the  odour  of  alcohol  on  the  brain,  and 
there  being  no  congestion,  an  invariable  effect  of  poisoning  by  alcohol. 

The  Sheriff. — 1  have  very  great  doubtSy  Mr  Gunn^  whether  pour  proceedings 
in  this  line  of  examination  are  the  best  for  the  interests  of  your  client, 

Mr  Gunn. — I  will  just,  my  Lord,   bring  out  another  thought.     Witness  ii 
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further  croflB-ezaminadon  said, — ^There  cannot  be  congestion  of  the  raptnred 
blood-veBBels,  but  there  may  be  oongestion  in  one  and  rupture  in  anothiff.  I 
found  a  slight  smell  of  alcohol  in  the  stomach.  [Shown  a  passage  in  Dr  Taylor's 
Medical  Jurisprudence^  where  that  authority  said  it  was  impossible  to  dktin- 
guiah  between  death  by  intoxication  and  concussion  of  the  brain] — ^Dr  Mackie 
said  that  in  this  case  there  was  extravasation  of  blood,  so  that  it  was  different 
from  the  case  referred  to  by  Dr  Taylor.  A  blow  may  cause  concussion  of  the 
brain.    I  say  nothing  opposite  to  Dr  Taylor. 

The  Sheriff  again  warned  Mr  Gunn  that  his  line  of  cross-examination  toas 
really  tending  to  the  injury  of  his  client. 

The  Witness  proceeded — The  symptoms  of  apoplexy  are  slight  effusion  of 
blood  in  the  substance  and  not  on  the  surface  of  the  brain,  and  generally  occur- 
ring in  a  person  above  fifty  years  of  age.  There  was  no  appearance  of  disease 
in  the  blood-vessels  of  the  brain.  Mr  Gunn  then  caused  the  doctor  to  read  a 
passage  from  a  work,  the  name  of  which  we  did  not  catch,  but  which  was 
characterized  by  Dr  Mackie  as  an  old  and  obsolete  work.  The  passage  said  that 
many  persons  had  been  unjustly  convicted  of  murder  who  had  died  of  passion. 
The  doctor  said  he  could  not  teU  whether  the  extravasation  of  blood  was  caused 
by  a  blow  or  the  fall. 

The  Sheriff  said  he  was  really  hound  to  protect  the  prisoner  against  the  injuriow 
proceedings  of  his  agent.  He  Siought  that  this  cross-examination  was  doing  more 
harm  to  the  prisoner  than  anything  else  which  had  occurred  in  the  trial. 

Mr  Gunn  said  he  was  sorry  ms  Lordship  thought  so,  and  went  on  to  croes- 
examine  Dr  Mackie,  who  deponed — It  was  Doth  venous  and  arterial  blood.  In 
the  case  of  apoplexy,  the  rupture  generally  takes  place  in  the  arteries.  Some- 
times violent  concussions  rupture  Uie  brain,  and  sometimes  not. 

The  remarks  which  appear  to  us  to  call  for  observation,  are  those 
which  we  have  printed  in  italics.  Although  very  simple  in  their 
nature,  and  not  offensive  in  language,  they  involve,  by  implication, 
three  very  serious  propositions,  affecting  not  only  the  privileges  of 
the  Bar,  but  the  method  of  the  administration  of  criminal  justice. 
Were  it  necessary  to  express  any  opinion  on  the  merits  of  the  alter- 
cation, we  would  confess,  even  at  the  risk  of  incurring  the  contempt 
of  Sheriff  Monteith,  that  we  are  totally  unable  to  perceive  how,  or 
in  what  respect,  the  cross-examination  of  Mr  Gunn  was  likely  to  be 
prejudicial  to  the  interests  of  his  client.  By  this  candid  avowal,  we 
have  doubtless  already  demonstrated  to  Mr  Monteith  the  singular 
obtuseness  of  our  editorial  perception,  and  disarmed  his  mind  of  all 
resentment  towards  a  critic  so  utterly  incapable  of  weighing  eri- 
dence,  or  of  estimating  the  intensity  of  provocation  which  evoked 
the  thunders  of  his  judicial  displeasure. 

Assuming,  however,  that  Mr  Monteith  was  right  in  the  view 
which  he  took  of  the  evidence,  his  observations  imply  : — (1.)  That 
when  a  judge  ^^  has  a  doubt*^  whether  a  particular  line  of  examina* 
tion — the  relevancy  of  which  is  not  disputed — tends  to  the  benefit 
of  the  examining  party,  it  is  his  duty  immediately  to  announce  sach 
doubt,  thereby  interrupting  the  cross^xamination,  paralyzing  the 
resolution  of  the  examining  barrister,  and  suggesting  to  the  mind  of 
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the  witness  that  he  is  broaght  into  Court  to  support  a  particular 
side,  and  that  it  may  be  consistent  with  the  administration  of  justice 
to  keep  back  part  of  the  truth,  and  only  to  communicate  such  facts 
as  may  be  ^^  for  the  interests  of  the  client."    But  Mr  Monteith  is 
not  content  with  the  intimation  of  a  doubt.     His  criticism  is  not 
appreciated ;  at  all  events,  the  procurator  proceeds  with  his  exami- 
nation.   Mr  Monteith  knows  full  well  that  the  prisoner's  agent  has 
made  a  precognition ;  that  he  has  an  object  in  view  in  the  line  of 
his  examination ;   although  the  narrow  rules  of  Scotch  criminal 
procedure  deprive  him  of  the  opportunity  of  stating  that  object, 
and  absolutely  preclude  him  from  explaining  his  case  to  the  jury 
before  leading  evidence  in  support  of  it.    Yet,  knowing  all  this,  Mr 
Monteith  thinks  it  consistent  with  his  duty  to  ^^  wam*^  the  procura- 
tor that  his  line  of  examination  is  '^  tending  to  the  injury  of  his 
client ;"  thereby  asserting,  in  the  next  place, — (2.)  That  a  judge  is 
entitled  to  censure  a  barrister  in  open  Court  for  putting  questions 
relevant  in  themselves,  the  answers  to  which  happen  to  be  prejudi- 
cial to  his  client.    This  is  summary  jurisdiction  with  a  vengeance. 
Might  not  the  procurator,  with  equal  propriety,  warn  the  Sheriff, 
that  his  observations  were  detrimental  to  the  interests  of  the  public  ? 
The  barrister  is  just  as  independent  in  his  sphere  as  the  judge  is  on 
the  bench,  and  ought  to  be  equally  secure  from  the  apprehension  of 
being  addressed  in  the  language  of  menace  or  of  warning.     By  the 
common  law  of  the  United  Kingdom,  every  barrister,  whether  in 
the  Superior  or  Inferior  Courts,  is  vested  with  the  right  of  con- 
ducting his  client's  case  in  the   manner  which  he,   in  his  own 
judgment,  may  believe  to  be  conducive  to  his  best  interests.     He 
cannot  be  compelled  to  disclose  his  reasons  for  any  step,  how  un- 
reasonable soever,  which  he  may  resolve  to  take ;  and,  provided  it 
is  within  the  rules  of  law,  his  conduct  is  certainly  not  amenable 
to  criticism  from  any  quarter.      It  may  be  questioned  how  far 
the  barrister  is  entitled  to  proceed  without  authority  in  the  way  of 
compromising  an  action;    but  nobody  ever  doubted  (unless  Mr 
Mackintosh's  case  can  be  considered  as  raising  a  doubt)  as  to  his 
plenary  powers  in  the  bona  fide  conduct  of  the  case,  and  least  of  all 
in  so  delicate  a  department  of  his  duty  as  the  examination  of  wit- 
nesses.    He  may  and  will  occasionally  make  the  case  of  his  client 
worse  by  putting  injudicious  questions ;  but  that  is  an  evil  resulting 
merely  from  the  imperfection  of  all  human  agency,  and  for  which 
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the  law  provides  no  remedy.  A  physician  may  kill  his  patients  by 
improper  treatment ;  a  jndge  may  misdecide  a  case  from  ignorance  of 
the  law.  The  danger  is  no  greater  or  more  irreparable  in  one  case 
than  the  other,  excepting  in  Uiis  one  respect — ^that  the  judge  is  irre- 
moveable,  while  the  professional  gentleman,  if  he  mismanages  bis 
business,  will  very  soon  have  no  business  to  mismanage. 

One  simple  consideration  will  make  manifest  the  overwhelming 
importance  of  the  principle  we  have  here  laid  down.  Judges  are 
very  properly  armed  with  the  power  of  censuring  or  punishing  the 
practitioner  in  a  summary  manner,  when,  in  the  course  of  his  pro- 
fessional conduct^  he  has  been  guilty  of  a  contempt  or  other  illegal 
proceeding.  From  the  exercise  of  this  power  the  practitioner  con 
sustain  no  injury  in  the  estimation  of  the  public,  because  every 
subject  being  presumed  to  know  the  law,  he  must  be  able  to  form  an 
opinion  of  that  conduct  for  which  censure  is  awarded ;  and  in  parti- 
cular, there  is  nothing  more  easy  of  apprehension  than  the  meaning 
of  disrespectful  expressions,  and  the  adequacy  of  the  punishment 
awarded  in  respect  of  them. 

But  is  it  possible  that  public  opinion  can  be  any  protection  to  a 
barrister,  when  he  is  told  by  a  judge  that  his  examination  of  a 
scientific  witness  is  adverse  to  the  interests  of  his  client  ?  The  laity 
are  bound  to  know  as  much  of  the  law  as  is  necessary  for  their  own 
guidance ;  but  they  are  not  bound  to  be  judges  of  the  value  of 
evidence  or  the  theory  of  cross-examination.  They  will,  therefore, 
most  naturally  assume  that  the  judge  is  in  the  right,  and  the  counsel 
in  the  wrong.  Give  the  judge  the  power  of  commenting  unfavour- 
ably on  the  professional  skill  displayed  by  the  practitioner  in  Court, 
and  we  sacrifice  the  independence  of  the  Bar,  and  furnish  the  Bench 
with  an  engine  of  oppression,  which  an  unscrupulous  person  may 
use  with  fatal  certainty,  to  injure  and  destroy  the  reputation  of  any 
member  who  may  be  personally  obnoxious  to  him. 

(3.)  The  third  proposition  to  which  we  have  alluded  as  having 
been  laid  down  by  Mr  Monteith  is,  that  it  is  the  duty  of  the  judge 
to  interpose  to  prevent  unfavourable  evidence  reaching  the  jury,  in 
order  "  to  protect  the  prisoner  J^  This  is  certainly  a  novel  view  of 
the  duty  of  the  presiding  judge  at  a  jury  trial.  We  had  always 
imagined  it  was  the  business  of  that  functionary  to  bring  out  (hi 
whole  truUi ;  and  that,  if  he  had  reason  to  suspect  the  existence  of 
any  unexplored  vein  of  evidence,  it  was  his  duty  to  bring  it  to  ligbt, 
although  both  parties  might  be  endeavouring  to  keep  it  out  of  view. 
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Of  course,  if  a  barrister  insists  on  bringing  out  something  which  is 
not  evidence,  it  will  be  thedaty  of  the  judge  to  stop  the  examina- 
tion, whether  the  statement  is,  or  is  not  favourable  to  the  prisoner. 
But  Mr  Monteith  has  so  tender  a  regard  for  the  interests  of  the 
panel,  that  he  will  not  even  tolerate  evidence  which  is  legal  and 
admissible  in  itself,  merely  because  it  happens  to  be  brought  out  bv 
the  examining  barrister  of  the  party  against  whose  interests  it  is 
supposed  to  militate.  This  certainly  savours  too  much  of  scholastic 
refinement.  The  true  principle  (and  we  wish  it  were  always  kept 
in  mind  by  those  whose  duty  it  concerns)  is,  that  the  judge  has  but 
one  question  to  consider  during  the  progress  of  the  examination, — 
h  this  evidence  f  If  it  is  evidence,  it  becomes  immediately  the  pro- 
perty of  both  parties ;  and  it  is  perfectly  immaterial,  at  that  stage  of 
the  case,  to  inquire  by  which  party  it  was  brought  out,  altliough 
there  are  occasions  in  which  the  judge  may,  in  summing  up^  be 
justified  in  observing  to  a  jury,  that  particular  facts  were  brought 
oQt  by  the  counsel  for  one  of  the  parties  as  a  part  of  his  case. 

The  magnitude  of  the  considerations  involved  in  the  incident  to 
which  we  refer,  has  induced  us  to  comment  upon  its  bearings  at 
greater  length  than  the  importance  of  the  case  would  seem  to  justify. 
We  have  not  the  slightest  intention  of  reflecting  unfavourably  on 
the  conduct  of  Mr  Monteith,  who  was  evidently  actuated  by  nothing 
else  than  a  sense  of  duty,  and  who  may  plead,  in  extenuation  of  the 
course  he  took,  the  example  set  him  by  some  of  the  judges  in 
a  superior  tribunal,  which  it  is  his  duty  periodically  to  attend. 
One  or  two  of  those  very  learned  gentlemen — ^from  what  motive  we 
are  not  aware,  but  possibly  with  the  view  of  exemplifying  that  retro- 
spective wisdom  which  is  said  to  be  a  prominent  feature  of  the 
Scottish  character — are  in  the  habit  of  indulging  in  unpleasant  re* 
marks,  in  the  presence  of  witnesses,  whenever  anything  is  elicited 
that  is  calculated  in  the  remotest  degree  to  prejudice  the  ca^  of  the 
examining  counsel.    On  the  justice  of  such  treatment,  the  pro- 
fession may  safely  be  left;  to  pronounce  an  opinion  ;  for  the  present, 
we  are  content  with  exhibiting  its  illegality.    The  Act  of  Sederunt 
regulating  civil  trials,  declares  that  counsel  shall  be  at  liberty  to 
proceed  with  the  examination  of  witnesses  without  interruption  from 
any  qiiarter^ — a  phrase  which  was  introduced  for  the  very  purpose 
of  meeting  the  case  of  interruption  by  the  judge.    But  the  com- 
mon law  is  quite  broad  enough  to  secure  the  same  privilege  to  advo- 
cates in  the  criminal  courts,  whether  supreme  or  inferior.    The 
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remedy  is  easy.  All  that  is  necessary  is  a  firm  and  temperate 
assertion  of  the  irresponsilMlity  of  the  advocate,  and  a  denial  of  the 
judge's  right  to  interfere.  We  would  not  be  understood  as  seeking 
to  throw  the  slightest  obstacle  in  the  way  of  that  courteous  inter- 
change of  inquiry  and  su^estion  between  the  Bench  and  the  Bar, 
which  is  so  useful  in  facilitating  the  transaction  of  business.  There 
are  many  occasions,  too,  when  even  the  experienced  advocate — and 
how  much  more  the  untrained  junior — ^may  have  reason  to  be  grate- 
fid  for  suggestions  made  to  him,  in  an  unobtrusive  manner,  in  the 
course  of  an  argument  or  cross-examination.  But  other  feelings  are 
awakened  when  suggestion  takes  the  form  of  dictation,  and  advice 
degenerates  into  sarcasm  or  reproof.  In  such  a  case,  the  course  we 
have  recommended  appears  to  be  the  only  one  consistent  with  the 
maintenance  of  the  privileges  of  the  profession. 

The  Marriage  Law  Amendment  BilL — This  measure,  which  has 
not  received  trom  the  general  public  that  attention  which  its  im- 
portance deserves,  has  been  fireely  canvassed  in  legal  circles.  The 
Faculty  of  Advocates  has  issued  an  elaborate  report  on  the  subject, 
replete  with  valuable  criticism,  and  containing  many  usefiil  sug- 
gestions for  amendment.  We  understand  that  the  provisions  of  the 
Bill  relating  to  Consistorial  practice  were  amongst  those  which 
gave  rise  to  the  greatest  amount  of  discussion  in  that  body;  the 
leading  questions  being  those  relating  to  the  jurisdiction  of  the 
Court,  and  the  method  of  taking  proof.  We  dre  glad  to  learn,  that 
the  suggestion  on  this  topic  which  we  made  in  our  last  Number 
has  met  with  the  unanimous  approval  of  the  Faculty, — that  hoij 
having  agreed  to  recommend  the  insertion  of  a  clause  abolishing 
the  anomalous  functions  of  the  Sheriff  Commissaries  in  the  taking 
of  proofs,  and  requiring  the  Lord  Ordinary,  '^  where  a  proof  is 
allowed,*'  to  take  the  evidence  in  all  such  cases  before  himself 
without  a  jury.  If  this  clause  be  adopted,  it  will  still  be  competent 
to  try  such  cases  by  jury  under  the  provisions  of  the  Judicature 
Act.  While  adhering  to  the  opinion  already  expressed  in  these  pages, 
that  jury  trial  is  preferable,  even  in  divorce  cases,  to  the  system  of 
leading  evidence  before  a  commissioner,  we  have  no  hesitation  in 
saying  that  trial  before  a  judge,  without  a  jury,  is  in  many  respects 
the  preferable  mode  of  procedure ;  nor  do  we  apprehend  that  trial 
by  jury  will  be  resorted  to,  except  in  those  exceptional  cases  of 
divorce  which  raise  a  pure  issue  of  conflicting  evidence.  In  con- 
nection with  this  new  feature  of  the  Bill,  a  question  has  been  raised 
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as  to  the  expediency  of  having  the  evidence  taken  down  by  a  short- 
hand writer.    The  advantages  of  that  method  of  recording  evidence 
are  chiefly  apparent,  in  the  event  of  the  case  being  taken  to  review 
in  another  Court;   and  as  it  is  contemplated  the  Inner  House 
should  retain  the  power  of  reviewing  the  Lord  Ordinary's  decision 
upon  the  evidence,  there  is  a  certain  inducement  to  try  the  experi- 
ment in  this  limited  class  of  cases.    But  we  confess  we  look  with 
apprehension  to  the  spread  of  a  system  which  is  intended  to  relieve 
the  judge  of  the  labour  of  taking  notes  of  the  evidence  laid  before 
him, — a  labour  which,  however  irksome,  is  at  least  the  means  of 
securing  attention  to  the  business  in  hand,  and  which,  we  hope, 
would  still  be  continued  from  a  sense  of  duty,  even  though  short- 
hand reporters  were  engaged.    Besides,  a  judge  has  many  facilities 
for  making  a  substantially  accurate  record,  that  are  denied  to  the 
reporter.    He  may  make  the  witness  repeat  his  statement ;  he  may 
correct  verbal  inaccuracies ;  and  may  condense  a  ramUing,  confused, 
and  as  spoken  utterly  unintelligible,  statement  into  readable  Eng- 
lish ;  and  if  there  be  any  doubt  as  to  the  meaning  of  an  important 
statement,  he  will  take  care  to  have  the  accuracy  of  his  note  con- 
firmed by  the  witness  or  examining  counsel.    A  reporter,  however, 
must  be  content  to  enact  a  purely  passive  part  in  the  trial ;  and  we 
question  whether  that  which  we  should  gain  in  fulness  from  his 
notes  would  not  be  more  than  compensated  by  the  want  of  sub- 
stantial accuracy.    The  clause  defining  jurisdiction,  as  proposed 
by  the  Faculty,  is  not  materially  different  from  that  in  the  original 
Bill,  as  printed  in  our  last  impression.     We  think  it  would  have 
been  better  had  the  framers  adhered  to  domicile,  pure  and  simple, 
as  the  sole  ground  of  jurisdiction,  without  attempting  to  define 
it,  and  without  multiplying  the  grounds  of  jurisdiction.     We  ob- 
serve it  is  proposed  to  make  the  locus  delicti^  together  with  personal 
citation,  available  as  a  ground  of  jurisdiction.  This  has  never  yet  been 
sanctioned  by  the  House  of  Lords ;  and  although  some  of  the  later 
decisions  of  the  Court  of  Session  have  gone  a  considerable  length  in 
support  of  the  doctrine,  it  is  opposed  by  the  authority  of  Lord  Bedes- 
dale  (in  the  case  of  Tovey  v.  Lindsay)^  and  of  that  eminent  con- 
sistorial  lawyer,  Mr  Ferguson,  both  of  whom  were  of  opinion  that 
jurisdiction  ratiane  delicti  was  only  properly  applicable  to  the  pro- 
ceedings of  courts  of  criminal  judicature. 

Fees  in  Jury  Tridls, — The  question  has  often  been  asked,  why 
jury  trial  is  so  unpopular  in  Scotland,  and  how  it  is  that  so  many 
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ingenious  schemes  are  resorted  to  for  the  purpose  of  escapbg  the 
ordeal  of  a  trial  of  the  facts  of  the  case.     We  believe  the  whole 
difScolty  lies  in  the  expense.    In  England  the  compensation  paid 
to  jurors  is  merely  nominal,  and  counsel  are  content  with  the  same 
fees  which  they  would  expect  for  conducting  an  important  argument 
in  Court    The  system  is  different  in  Scotland,  and  we  suspect  that 
the  large  fees  paid  to  jurymen  and  jury-counsel,  rather  tend  to  en- 
courage a  system  of  extravagance  throughout  the  arrangements  for 
such  cases.    While  every  one  acknowledges  the  absurdity  of  the 
distinction  which  is  made  in  the  scale  of  payment  for  jury  and 
other  cases,  it  is  not  to  be  expected  that  any  improvement  can  be 
effected  so  long  as  the  matter  is  left  to  the  discretion  of  tndiyidnal 
agents.    We  rather  think,  however,  that  the  auditor  of  Court,  with 
the  sanction  of  the  Bench,  might  lay  down  a  maximum  scale  of  fees 
for  each  day's  employment  of  senior  and  junior  counsel  in  jury  cases, 
as  is  done  in  taxing  the  bills  of  solicitors  practising  before  Parliamen- 
tary committees  in  London.     We  understand  the  maximum  chaige 
allowed  for  committee  practice,  inclusive  of  consultation  fees,  is 
L.12,  12s.  a  day — a  very  adequate  scale,  we  venture  to  think,  for  our 
own  courts.    Of  course  it  would  still  be  competent,  as  it  is  in  St 
Stephen's,  to  give  additional  retaining  fees  to  leading  counsel,  but 
such  extra  remuneration  should  not  be  allowed  as  a  charge  against 
the  opposite  party. 
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STAMPS  IN  MORTIS  CAUSA  DISPOSITIONS. 
To  the  Editor  of  the  Journal  of  Jurisprudence. 

April  23,  1860. 
Sib, — ^I  observed  in  the  pages  of  jour  excellent  Journal  some  months  ago,  a 
discussion  on  the  subject  of  the  stamp  duty  affecting  wills.  The  i^oent  Stamp 
Act,  23  Vict.,  cap.  15,  contains  the  following  clause,  sec.  7  :  *^  Whereas  it  is 
considered  that  certain  testamentary  dispoeitionB  in  Soothuid  are  chaigeshfe 
with  stamp  duty,  and  it  is  expedient  that  l^e  same  should  be  exempted :  Be  it 
enacted,  that  no  will,  testament,  testamentary  instrument,  or  dlspoe&ion,  mortis 
cauta^  shall  be  chargeable  with  any  stamp  duty."  Previous  Stamp  Acts  oontamsd 
a  similar  exemption,  notwithstanding  which  the  profession  inyariaUy,  1  bdkre, 
used  a  SSe.  stamp  for  dispositions,  mortis  causae  conveying  heritage.  As  I  nn* 
derstand,  doubts  are  still  entertained  whether  such  dispositiomi  are  now  esflnpt 
under  the  new  Act,  the  following  letter,  whidi  has  been  reoesTed  fnm  mx 
Fletcher,  Comptroller  of  Inland  Itevenue,  in  answer  to  a  commuiucalMm  a^ 
dressed  to  him  on  the  subject,  may  dispel  these  doubto : — **/fifa»tf 
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Etlmhars^  1S<&  AprH  I860.— -Sir,>--In  reply  to  yofor  letter  of  the  12th  instant, 
I  am  to  acquaint  yon,  that  a  disposition,  mortis  causa^  by  which  heritable  pro- 
perty is  conveyed,  is  not  chargeable  with  any  stamp  dnty.  See  28  Vict.,  cap. 
15,  sec.  7.— I  am,"  etc. 

I  need  not  comment  on  the  propriety  of  the  exemption,  or  on  the  wisdom  of 
the  policy  which  dictated  it.—)  am.  Sir,  your  most  obedient  servant. 

Ex  Lege. 


fiegal  Jnt£lli0£nc£, 


Iktrants. — On  the  15th  May,  Mr  L.  Mackersy  was  admitted  a  member  of 
the  Society  of  Writers  to  the  Signet.  On  the  3lBt  May,  Measrs  R.  J.  Robertson, 
J.  T.  Simson,  and  James  Hunt,  were  admitted  to  the  same  body.  The  following 
gentlemen  were  called  to  the  bar  on  the  5th  June : — ^Mr  Alexander  Bhur,  Mr 
Robert  Maclean,  and  Mr  Hubert  Hamilton. 

JtTRT  Trials. — ^The  summer  session  of  the  Court  terminating  on  the  20th 
Jniy,  the  sittings  of  the  First  Division  for  the  trial  of  causes  by  jury  are  ap- 
pointed to  oonunenoe  on  Saturday,  2l8t  July,  and  of  the  Second  Division  on 
Monday  the  23d. 

The  Aberdeen  Colleges. — The  Privy  Council  met  on  Wednesday,  13th  ult. 
—present :  Earl  Granville,  President ;  the  Lord  Chancdlor,  the  Right  Hon.  W. 
£.  Gladstone,  the  Itight  Hon.  S.  H.  Walpole,  Lord  Justice  J.  L.  Knight  Bruce, 
the  Ri^  Hon.  Sir  £.  Ryan,  the  Right  Hon.  R.  Lowe,  and  the  Right  Hon.  Sir 
J.  Graham — to  hear  an  apoeal  by  the  Lord  Provost,  Magistrates,  and  Town 
ConncO  of  the  city  of  Abmleen,  the  Senatus  of  Marischal  College,  and  of  other 

?Hb]ic  bodies,  against  certain  ordinances  of  the  Commissioners  appointed  by  the 
'niversities  (S<x>tland)  Act  of  1858.  The  appeal  was  partly  heard,  when  their 
Ix>niahips  adjourned  tUl  next  day.  Mr  RoundeU  Palmer,  Q.C.,  and  Mr  Forsyth, 
Q-C,  were  for  the  appellants ;  and  Sir  H.  Cairns,  Q.C.,  and  Mr  Macpherson, 
Advocate,  appeared  to  support  the  ordinances.  At  the  adjourned  judicial 
meeting  on  Thursday,  thdr  Lordships,  after  hearing  Sir  Hugh  Cairns  conclude 
biB  argument  in  support  of  the  ordinances  of  the  University  Commission,  and 
Mr  Roundell  Palmer,  Q.C.,  in  reply,  took  time  to  consider  the  case. 

Shbdden  V,  Patrick. — In  the  Court  of  Probate  last  week,  in  the  case  of 
Shedden  and  Shedden  v.  the  Attorney- General  and  Patrick^  Mr  Macaulay,  Q.C., 
nooved  that  the  commission  which  had  been  returned  &om  Scotland  with  the 
examination  and  cross-examination  of  Mr  Patrick,  one  of  the  respondents,  might 
be  reopened  and  another  commission  issued  for  his  further  examination  and  cross- 
examination.  The  ^und  of  the  application  was,  that  Miss  Shedden  was  absent 
in  America  at  the  tune  of  the  last  examination,  that  she  had  now  returned,  and 
that  she  had  in  her  poeseesion  various  documents  having  an  important  bearing 
upon  the  case,  with  respect  to  which  it  was  desirable  to  cross-examine  Mr 
Patrick.  Dr  Deane,  Q.C.,  opposed  the  motion,  on  the  ground  that  its  only 
object  was  delay,  and  that  the  documents  which  had  been  brought  back  from 
America  had  all  been  in  print  for  years,  and  might  have  been  uiKd  at  the  last 
examination.  His  Lordship  said  he  thought  it  was  just  that  a  further  examina- 
tion should  take  place,  ana  ordered  another  commission  to  be  issued. 

Waht  op  Accommodation  in  the  Courts  of  Law.— The  following  sketch, 
which  we  extract  from  the  Law  Times^  reveals  a  state  of  things  at  least  as 
unseemly  as  anything  that  has  been  related  regarding  the  mode  of  conducting 
the  flattings  in  the  Sheriff  Courts  of  Scotland : — ^Westminster,  June  21. — ^This 
was  (me  of  the  days  appointed  for  the  sittings  in  banco,  after  term,  but  for  some 
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time  it  was  impoflsible  to  diaoover  where  the  said  court  in  banco  was  to  be 
found.  At  length  it  was  ascertained  that  their  Lordahipe  had  determined  to  at 
tn  camerd,  in  their  private  robing-room.  This  was  rendered  necessary  by  the 
absolute  want  of  other  accommodation ;  for,  though  millions  have  been  8<][nandered 
in  the  erection  of  the  new  :Palace  at  Westminster,  it  seems  never  to  have 
occurred  to  the  minds  of  certainparties  that  ^*  the  superior  courts  of  law '*  are 
entitled  to  any  consideration,  l^ere  being  no  help  for  it,  if  the  court  was  to 
sit  in  banco  at  all  to  dispose  of  the  arrears,  their  tx)rd8hips,  with  great  consi- 
deration for  the  public  interest,  consented  to  sit  in  their  private  dressing-room. 
It  was,  indeed,  necessary  to  resort  to  the  highly  unconstitutional  and  illegal 
course  of  excluding  the  general  public,  and  those  persons  only  were  admitted 
whose  attendance  was  req  uired  m  the  case  before  the  court.  The  suitors  in 
waiting  had  to  stand  outside.  Having  been  admitted  to  their  Lordships*  aancttm^ 
we  are  sorry  to  state  that  the  accommodation  provided  by  this  great  country 
for  the  convenience  of  her  Majesty's  judges  is  anything  but  what  might  hare 
been  expected.  We  found  three  of  the  puisne  judges,  arrayed  in  scarlet,  sitting 
at  a  small  round  table,  with  just  room  enough  for  an  inkstand  in  the  centre ; 
three  masters  were  screwed  up  in  a  comer  against  a  wall ;  and  in  the  im- 
mediate vicinity  of  their  Lordships  there  was  a  small  sofa,  a  wooden  bench,  and 
two  chairs,  occupied  by  counsel.  There  being  no  other  accommodation,  one 
very  daring  reporter  actually  seated  himself  on  Mr  Justice  Wightman^s  great 
wig-box,  and  placed  his  inkstand  on  the  mantelpiece ;  and  at  a  kter  peri^  d 
the  day,  emboldened  by  the  example,  like  the  frogs  in  the  fable,  two  other  in- 
truders ventured  to  sit  down  on  two  other  wig-boxes,  which  stood  conveniently 
nigh.  "All  this  time,  in  the  New  Palace,  ^'  furlongs  "  of  committee-rooms  were 
unoccupied  and  locked  up. 

The  Proclamation  against  Vice. — ^The  following  proclamation,  which  ap- 
peared in  the  London  Gazette,  for  the  encouragement  of  piety  and  virtue,  and 
for  Uie  preventing  and  punishing  of  vice,  proraneness,  and  immorality,  was  on 
the  19th  ult.  read  at  the  Cross  of  Edinburgh  by  the  Heralds,  with  the  usoal 
formalities.  The  proclamation  will  be  substituted  for  that  which  has  been 
usually  read  at  the  Courts  of  Assize  in  England  before  the  judges  canunenoe 
business : — ^Victoria  R. — ^We,  most  seriously  and  religiously  considering  that  it 
is  our  indispensable  duty  to  be  careful  above  all  other  thiugs  to  preserve  and 
advance  the  honour  and  service  of  Almighty  God,  and  to  discourage  and  sup- 
press all  vice,  profaneness,  debauchery,  and  immorality,  which  are  so  highly 
displeasing  to  God,  and  so  great  a  reproach  to  our  religion  and  Goverximent ; 
to  the  intent,  therefore,  that  religion^  pi^ty,  and  good  manners  may  flooriah  and 
increase  under  our  Administration  and  Government,  we  have  thought  fit,  by  the 
advice  of  our  Privy.  Council,  to  issue  this  our  royal  proclamation,  and  do  herebr 
declare  our  Royal  purpose  and  resolution  to  discountenance  and  punish  au 
manner  of  vice,  profaneness,  and  immorality  in  all  persons  of  whatsoever  d^^ree 
or  quality  within  this  our  realm ;  and  we  do  expect  and  require  that  all  persons 
of  honour,  or  in  place  of  authority,  will  give  good  example  by  their  own  virtue 
and  piety,  and  to  their  utmost  to  contribute  to  the  discountenancing  persons  of 
dissolute  and  immoral  lives ;  and  we  do  herel^  strictly  enjoin  and  prohibit  all 
our  loving  subjects,  of  what  degree  or  quality  soever,  from  playing,  on  tiie 
Lord^s  day,  at  oice,  cards,  or  any  other  eame  whatsoever,  either  in  public  or 
private  houses,  or  other  place  or  places  whatsoever ;  and  we  do  hereby  require 
and  command  them,  ana  eveir  of  them,  decently  and  reverently  to  attend  the 
worship  of  God  on  every  Lord^s  day.  Our  further  pleasure  is,  and  we  do  hereby 
strictly  charge  and  command  all  our  judges,  mayors,  sheriffs,  justices  of  the 
peace,  and  aU  other  our  officers  and  mmisters,  both  ecclesiastical  and  ctril,  and 
all  other  our  subjects  whom  it  may  concern,  to  be  very  vigilant  and  strict  in  the 
discovery  and  the  effectual  prosecution  and  punishment  of  lUl  persons  wlio  dvU 
be  guilty  of  dissolute,  inmioral,  or  disorderly  practices ;  and  that  th^  tdktaVB 
also  effectually  to  suppress  all  public  gaming-houses  and  places,  and  lewk  and 
other  disorderly  houses ;  and  also  to  suppress  and  prevent  aU  gaming 
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in  pablic  or  private  hooaeB,  on  the  Lord^s  day ;  and  likewiBe  that  thev  take 
effectual  care  to  prevent  all  persons  keeping  taverns,  or  other  public  nouses 
whatsoever,  frcun  seUin^^  wine,  oeer,  or  other  Eq uors,  or  receiving  or  permitting 

CeBts  to  be  or  remain  in  such  their  houses  in  the  time  of  Divine  service  on  the 
rd^s  day.  And  for  the  more  effectual  proceeding  herein,  we  do  hereby  direct 
and  command  all  our  judges  of  assize  and  justices  of  Hie  peace  to  give  strict 
diarges  at  their  respective  assizes  and  sessions  for  the  due  prosecution  and 
pmuahment  of  all  persons  that  shall  presume  to  offend  in  any  of  the  kinds  afore- 
said ;  and  aho  of  all  persons  that,  contrary  to  their  duty,  shall  be  remiss  or 
i^%%ent  in  putting  tne  said  laws  into  execution ;  and  that  they  do  at  their 
respective  sssizeB  and  quarter  sessions  of  the  peace  cause  this  our  Koyal  Procla- 
mation to  be  publicly  read  in  open  court  immediately  before  the  charge  is  given. 
Given  at  our  Court  at  Buckingham  Palace  this  9di  day  of  June  1860.  God 
SAVE  THE  Queen. 

I^  Yelvebton  Mabriaoe  Case. — In  the  Dublin  Court  of  Common  Pleas,  in 
the  case  of  Grant  v.  Yelvertouy  an  application  was  made  on  the  part  of  the  de- 
fendant that  an  action  should  be  «tayed  until  the  decision  of  certain  legal  pro- 
ceedings now  pending  in  Scotland.  It  appeared  the  action  was  for  recovery  of 
L.27  on  account  of  goods  sold  and  delivered  to  the  Hon.  Maria  Theresa  Yelver- 
ton,  otherwise  Longworth,  the  alleged  wife  of  the  defendant,  the  Hon.  Major 
William  Charles  Ydverton,  an  officer  in  the  army,  at  present  quartered  in  Cork. 
Major  Yelverton^s  affidavit  stated  that  he  was  l^^ally  married,  according  to  the 
ceremony  of  the  Established  Church,  to  Mrs  Forbes,  the  widow  of  the  late  Pro- 
fessor Forbes,  and  that  he  never  had  been  legally  married  to  Miss  Longworth, 
although  he  cohabited  with  her  for  some  time.  The  Court  finally  refused  the 
motion  to  stay  the  proceedings,  and  on  the  22d  June  ihe  defences  was  aban- 
doned, and  decree  allowed  to  go  by  default. 

Box-Dats.— £tftn6ttr^A,  27th  June  1860.~The  Lords  appoint  Wednesday  the 
17th,  and  Wednesday  the  81st,  of  October,  to  be  the  Box-daya  in  the  ensuing 
vacation. 

(Signed)       Dun.  McNeill,  I.P.D. 


StgtBt  of  ^tmiuB. 
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FIRST  DIVISION. 

Donald  v.  Donald. — May  26. 

AUment — Arreara — Amendment  of  Libel, 

This  was  an  action  of  aliment  by  a  wife  against  her  husband.  The 
parties  had  agreed  by  joint  minate  that  future  aliment  should  be  fixed  at 
the  sum  of  L.75  annually,  and  the  point  at  issue  affected  merely  the 
urears  claimed  for  a  period  of  fifteen  years  fi*om  the  date  of  the  alleged 
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desertion  on  the  part  of  the  husband  to  the  date  of  the  daim.  It  W8> 
argaed  for  the  pursaer,  that  arrears  of  aliment  were  in  all  cases  due. 
(Macnaughtonj  12  D.  703 ;  Finlat/sony  July  7,  1809,  F.C.)  Leave  was 
also  asked  to  give  in  a  condescendence  specifying  debts,  if  such  should 
be  necessary.  The  defender,  on  the  other  hand,  submitted  that  the 
nature  of  aliment  excluded  any  such  claim';  that  where  debts  were  in* 
curred  by  the  wife,  the  husband  was  liable  for  such  debts,  and  that  he 
could  not  be  called  on  to  pay  arrears  of  aliment,  as  be  might  still  be 
required  to  pay  the  debts,  to  cover  which  such  arrears  had  been  granted. 
{M'Farlanej  June  6,  1844,  6  D.  84 ;  Lidlaw,  2  Starkie,  p.  86 ;  Hender- 
sarij  Hume,  202.)  Lord  President — In  dealing  with  this  question,  we 
must  assume  the  fact  of  desertion  and  the  other  statements  of  the  pur- 
suer, and  not  admit  the  allegations  of  the  defender  as  to  the  pursuer's 
conduct  during  the  alleged  desertion.  I  cannot  give  decree  to  the  pur- 
suer. It  is  not  stated  that  debts  were  incurred.  The  cases  cited  in  fiivour 
of  the  pursuer  are — Macnaaghtony  which  was  a  judgment  for  payment  of 
debts  contracted  to  third  parties ;  and  FinUxyson,  which  rests  on  difiereDt 
principles.  That  was  an  action  of  aliment  by  a  mother  against  the  father 
of  a  bastard  child.  She  had  paid  for  its  entire  maintenance,  and  was 
thus  entitled  to  repayment  of  one-half  from  the  father,  he  being  a  simple 
debtor  to  her  in  that  amount.  The  question  of  aliment  did  not  arise. 
The  amendment  of  the  summons  I  cannot  agree  to.  It  would  be  virtuaUy 
permitting  a  new  record. 

Susp.^  Stephen  v.  Skinnbb. — May  31. 

Process — Suspinsion — Caution. 

Messrs  Munro  and  Ross,  writers  in  Stomoway,  in  Feb.  1857  obtained 
a  decree  in  absence,  in  the  Court  of  Session,  against  the  suspender,  for 
the  sum  of  L.80,  14s.  5d.,  being  ihe  amount  of  certain  alleged  business 
accounts  incurred  by  him  to  them.  In  March  following,  Munro  and 
Ross  assigned  this  decree  to  Mr  Skinner,  S.S.C.,  the  charger,  their  Edia- 
burgh  correspondent ;  and  by  virtue  of  his  assignation  Mr  Skinner  ap- 
plied for  and  obtained  sequestration  of  the  suspender^s  estate.  There- 
after Mr  Ross  (one  of  the  partners  of  Munro  and  Ross)  was  appointed 
trustee,  and  the  charger  acted  for  some  time  as  sole  commissioner. 
Since  1856,  it  is  stated  that  the  suspender  was  <'  abroad  in  the  Chinese 
seas,  in  the  course  of  his  business  as  a  mariner,  till  1859,  when  he  re- 
turned to  this  country."  Stephen  was  charged  on  the  said  decree  by  the 
respondent,  and  he  ^en  raised  the  present  suspension,  on  the  groond 
that  the  debt  was  not  due,  which  was  the  only  one  ranked  in  the  seqnee* 
tration.  On  the  case  coming  into  Court,  it  was  intimated  to  Mr  Boss, 
the  trustee,  who  declined  to  sist  himseli^  and  the  chai^er  moved  the 
Lord  Ordinary  (Mackenzie)  to  ordain  the  suspender  to  find  cantioD  for 
expenses,  he  being  a  sequestrated  bankrupt  The  Lord  Ordinaiy  refused 
the  motion,  and  the  respondent  reclaimed.  The  respondent  put  in  a 
minute  to  the  effect,  that  if  the  suspender  were  ordained  to  find  caution, 
he  would  not  proceed  to  do  personal  diligence  against  him.  Authorities 
for  suspender :— Clerk  v.  JRoss^  20th  May  1813 ;  Tca^hr  v.  FcboWs  Trus- 
ties (House  of  Lords),  1st  March  1838.  The  Lord  President  said  thve 
was  no  doi^bt  that,  as  a  general  rule,  a  sequestrated  bankrupt  pama^aa 
action  was  bound  to  find  caution  for  expenses,  while  one  defindiaf  an 
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action  was  not.  The  present  case  was  a  suspension,  and  no  doubt  it 
had  been  decided  that  in  such  a  case  the  record  was  to  be  made  up  in 
the  suspension,  and  not  in  the  original  action*  Formally,  therefore,  the 
suspender  was  a  pursuer,  but  the  onus  might  soon  shifL  He  was,  there- 
fore, in  a  somewhat  equivocal  position.  It  was  said  the  minute  removed 
the  difficulty  in  the  case ;  he  (the  Lord  President)  didn't  think  so.  Upon 
the  whole,  and  having  regard  to  the  fact  that  the  trustee  was  the  cedent 
of  the  respondent,  he  was  against  ordering  the  suspender  to  find  caution. 
The  other  judges  having  concurred,  the  Court  adhered. 

iKHABrrAiTTS  OP  LocHGELLT  V.  Earl  OF  MiNTo. — June  1. 

Servitude — Bes  Publicce. 

This  was  an  action  at  the  instance  of  certain  inhabitants  of  Lochgelly, 
Fifeshire,  for  the  purpose  of  vindicating  certain  alleged  public  rights 
over  the  common  muir  of  Lochgelly,  belonging  to  the  Earl  of  Minto. 
Among  these  rights  were  a  footpath  across  the  muir,  and  the  rights  of 
holding  public  markets,  quarrying  stones,  taking  away  clay,  casting, 
winning,  and  taking  away  peat  and  divot,  watering  and  drying  lint, 
drying  hay,  holding  public  games  and  exhibitions,  and  of  a  playground 
for  their  children.  In  1705  the  Scottish  Parliament  gave  to  the  authors 
of  the  Earl  of  Minto  the  right  of  holding  fairs  or  markets  at  the  town  of 
Lochgelly.  For  long  the  markets  have  ceased  to  be  held  by  the  Earls ; 
but  it  is  stated  that  for  upwards  of  forty  years  they  have  been  held  by 
the  public  on  the  common  muir.  It  was  further  stated  that  the  public 
uses  sought  to  be  vindicated  had  been  exercised  for  upwards  of  forty 
jears,  but  that  they  have  now  been  excluded  by  the  encroachments  of 
the  defender,  unsuccessfully  remonstrated  against  by  the  public.  The 
defender  denied  that  the  rights  claimed  have  ever  existed ;  and  further, 
that,  if  they  had  existed,  the  pursuers  have  any  title  to  vindicate  them, 
being  only  inhabitants  of  Lochgelly,  and  not  feuars  capable  of  acquiring 
such  servitudes.  The  Lord  Ordinary  (Neaves)  dismissed  the  action, 
refusing  to  allow  an  amendment  of  the  summons  in  the  conclusion  as 
to  the  foot  road,  and  holding  that  the  pursuers  had  not  set  forth  a  suffi- 
cient title  to  insist  in  the  other  conclusions.  The  pursuers  reclaimed. 
The  Lord  President — ^The  interiocutor  of  the  Lord  Ordinary  was  quite 
right.  With  the  exception  of  the  conclusion  as  to  the  right  of  footpath, 
the  action  was  laid  on  mistaken  views  of  the  law.  These  rights  were 
claimed  as  public  rights,  and  not  as  belonging  to  feuars  or  proprietors. 
But  where  was  the  authority  for  holding  that  there  was  such  a  thing  as 
a  public  right  of  market  ?  He  was  surprised  at  the  difficulty  there  had 
been  in  expressing  its  character,  for  the  difficulty  was  in  the  thing  itself. 
The  error  in  the  conclusion  as  to  the  footpath  might  have  been  corrected 
on  the  usual  conditions ;  but  were  it  done,  the  summons  would  be  so 
mntilated  that  it  was  far  better  to  dismiss  it  at  once.  The  other  judges 
having  concurred,  the  Court  adhered. 

Tod's  Trustees  et  aL  v,  Dawson  et  aL — June  5. 

Process — Diligence — Productions. 

This  is  one  of  the  cases  arising  out  of  the  alleged  frauds  of  the  Carron 
Company.  The  Lord  Ordinary  (Mackenzie)  had  made  an  order  on  the 
Carron  Company  to  produce  in  Edinburgh,  under  the  charge  of  the  Clerk 
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of  Court,  237  yoldmes  of  their  ledgers,  jonmals,  etc.,  ranging  over  a 
period  of  half  a  centorj.  These  books  are  ail  at  Garron,  and  it  was 
strongly  contended  that  their  production  in  Edinburgh  would  occanon 
great  inconvenience  to  the  Company,  who  expressed  &eir  willingness  to 
allow  the  pursuers  the  same  access  to  the  books  which  an  accountant 
acting  under  an  order  of  the  Master  of  the  Bolls  in  the  similar  actions 
depending  in  Chancery  has  had.  For  his  oonyenience  it  was  stated  the 
Board*room  of  the  Company  had  been  fitted  up  ?nth  desks,  and  the 
books  were  open  to  him  in  it  from  four  to  five  daily,  without  any  super- 
vision on  the  part  of  the  Company.  The  Carron  Company  reidaimed. 
To  the  competency  of  the  reclaiming  note  it  was  objected  that  it  had  been 
presented  without  the  leave  of  the  Lord  Ordinary ;  though  not  disposing 
of  a  preliminary  defence,  or  coming  within  any  of  the  other  excepted  in- 
terlocutors pronounced  during  the  making  up  of  a  record  to  a  reclaiming 
note,  against  which  it  was  not  necessary  to  obtain  the  Lord  Ordinary's 
consent.  After  a  long  discussion  the  objection  was  waived,  and  after 
another  discussion  the  Court  recalled  the  Lord  Ordinary's  interlocutor, 
on  condition  of  the  Carron  Company  allowing  the  pursuers  all  reasonable 
access  to  the  books  at  Carron  ;  but  reserving  to  the  pursuers  to  present 
another  application  in  case  there  should  be  any  obstruction  to  their  in- 
spection of  the  books. 

RuTHBRGLiSN  V,  Beith. — June  6. 

Agent  and  Client — Professional  Remuneration. 

This  was  an  action  at  the  instance  of  Andrew  Rutherglen,  designing 
himself  "  accountant  in  Glasgow,"  against  Mr  John  Beith,  seed  merdiant, 
Rothesay,  to  obtain  payment  from  him  of  an  alleged  balance  of  L^ldS  of 
an  account  for  what  is  said  in  the  summons  to  be  ''  professional  business." 
A  great  part  of  the  work  sued  for  is  correspondence,  etc,  in  reference  to 
various  litigations  in  which  the  defender  was  engaged,  the  work  being  of 
a  nature  analogous  to  that  performed  by  a  country  agent.  The  Ixyrd 
Ordinary  (Neaves)  disallowed  the  charges  in  four  of  the  accounts,  as  not 
containing  ''  any  charges  for  business  done  falling  under  the  profession  of 
an  accountant.  Argued  in  support  of  the  reclaiming  note : — Any  one 
who  does  what  may  be  called  law-agents'  work  oiU  of  Court  is  entitled 
to  remuneration,  as  his  charges  are  not  struck  at  by  the  fiscal  law,  on  the 
authority  of  the  case  of  the  Glasgow  Police  Commissioners,  February  14, 
1837.  Further,  had  Mr  Beith  been  successful  in  his  litigations,  he  woaH 
have  been  entitled  to  his  expenses  from  the  opposite  party ;  and  that 
being  so,  the  question  came  to  be  whether  the  proper  professional  work 
of  an  accountant  was  so  well  defined  as  to  prevent  the  pursuer  from 
obtaining  payment  for  the  time  and  labour  which  he  had  expended  on  the 
defender's  affairs.  Answered; — qua  accountant,  the  pursuer  had  no 
right  to  make  these  charges,  and  he  was  never  employed  by  the  defender 
to  do  any  work  of  any  kind,  but  volunteered  his  services  as  a  friend. 

The  Court  recalled  the  interlocutor  of  the  Lord  Ordinary  hoc  statu, 
and  remitted  to  ascertain  the  question  of  fact  as  to  employment. 

Inglis  v.  Douglas,  etc.  (Western  Bank  Directors). — June  12. 

Process — Becord — Second  Reviaal. 

In  this  case  the  Court,  on  20th  March  last,  holding  that  there  was  a 
want  of  sufiicient  specification  and  precision  in  the  pursuer^s 
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on  record,  ordered  the  record  to  be  withdrawn  and  a  new  record  made 
ap.  The  pursuer  lodged  a  new  revised  condescendence  in  obedience  to 
thifl  order  on  the  box-day,  and  the  defenders  subsequently  gave  in  their 
answers  thereto.  The  pursuer  now  gave  in  a  note  to  the  Court,  along 
with  a  new  print  of  his  revised  condescendence,  containing  considerable 
alterations  made  sinee  revised  defences  were  lodged.  The  defenders, 
however,  objected  to  the  pursuer's  new  paper,  on  the  ground  that  it  was 
not  an  adjustment  caused  by  new  matter  brought  forward  in  the  revised 
defences,  but  was  a  re-revisiEd  of  the  condescendence,  differing  in  several 
most  important  particulars  from  the  statements  which  had  been  already 
answered  by  the  defenders ;  and  they  maintained  that  if  the  Court  were 
to  allow  such  Alterations  to  be  made  after  parties  had  revised  their  papers, 
it  would  be  tantamount  to  introducing  the  old  form  of  revisal  and  re- 
revisal,  now  happily  abolished,  and  leading  to  great  expense  and  delay 
in  dosing  records.  The  Court,  after  hearing  counsel,  held  that  the 
alterations  were  not  of  a  nature  which  could  be  permitted  to  be  made  on 
adjustment,  and  offered  the  pursuer  the  option  of  withdrawing  his  first 
revised  condescendence  and  substituting  the  present,  on  payment  of  pre- 
vious expenses.  This  the  pursuer  declined,  and  stated  that  he  would 
adhere  to  his  first  paper ;  and  the  Court  therefore  refused  to  receive  the 
adjustments,  and  found  the  pursuer  liable  in  the  expenses  of  the  present 
discussion,  which  they  modified  to  L.IO,  10s. 


Dalrtmple  v.  Britce. — June  12. 

Lea&e — Clause — Construction, 

The  pursuer,  James  Dalrymple,  purchased  the  estate  of  Wester  Lang- 
lee  from  the  defender,  George  Bruce,  and  he  entered  into  possession,  and 
paid  the  price  of  L. 23, 100,  at  Martinmas  1856.  A  difiiculty  has  arisen 
afl  to  the  missive  of  sale,  which  was  written  by  the  pursuer,  in  consequence 
of  this  sentence : — "  The  rents  of  crop  1856  being  then  payable  at  Candle- 
mas and  Lammas  1857  to  belong  to  you  (i.e.,  the  seller),  you  paying  the 
public  burdens  effeiring  to  that  crop."  The  seller  has  drawn  L.597  of 
rent  due  at  Candlemas  and  Lammas  1857 ;  and  the  present  action  has 
been  raised  to  recover  these  rents,  on  the  ground  that  the  rents  payable 
in  1857  were  the  rents  of  1856,  and  not  the  rents  of  1857,  and  that  the 
expression  in  the  missive  describing  the  rents  of  1856  as  payable  at 
Candlemas  and  Lammas  1857  was  a  mistake,  the  rents  of  1856  having 
been  paid  at  Candlemas  and  Lammas  1856.  Lord  Ardmillan  held,  that 
as  the  rents  payable  in  1857  were  the  rents  of  1857,  and  were  by  law  the 
property  of  the  pursuer,  who  entered  into  possession  at  Martinmas  1856, 
that  the  obvious  mistake  in  missive  could  not  form  a  valid  contract  to 
entitle  the  defender  to  retain  them ;  and  the  Court  adhered,  with  expenses. 

McGregor  r.  Tolmie  et  al, — June  1 3. 

Heritable  or  Moveable — Machmery. 

The  advocator,  in  March  1857,  presented  a  petition  to  the  Sheriff  of 
Lanark,  to  obtain  delivery  from  William  Tolmie,  trustee  on  the  seques- 
trated estate  of  B.  W.  Dods  and  Co.,  of  a  steam  engine  which  he  had 
bought  from  them  before  the  bankruptcy.  This  application  was  opposed 
by  Arrol,  who,  as  a  creditor  of  Dods  and  Co.,  had  obtained  an  ex  fade 
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absohiie  dispositioii  of  the  heritable  subjects  with  which  the  engine  was 
connected,  on  the  ground  that  the  engine  itself  was  heritable,  and  had 
been  conveyed  to  him  as  an  accessory  of  the  heritable  subjects.  The 
engine  was  in  a  house  from  which  it  could  not  be  removed  without  part 
of  the  building  being  taken  down.  The  Sheriff  held  the  engine  to  be 
heritable,  and  to  belong  to  Arrol.  The  Lord  Ordinary  pronounced  a 
similar  finding,  and  to-day  the  Court  adhered,  reserving  the  purchaser's 
right  as  regards  the  trustee,  in  case  Arrol's  claim  on  the  heritable  subjects 
is  satisfied  without  the  engine.  The  Lord  President — ^The  present  case 
depends  on  circumstances.  Mr  M^Gregor^s  case  is  a  hard  one.  He 
made  the  purchase  in  good  faith  of  what  he  considered  a  moveable  subject, 
but  he  was  rather  too  good-natured  in  paying  the  price  without  getting 
delivery.  There  was  a  certain  amount  of  fixing,  as  there  was  a  house 
over  the  engine,  and  the  engine  could  not  be  removed  without  removing 
part  of  the  house.  Dods'  right  to  the  engine  rests  upon  the  conveyance 
firom  Wilson,  and  he  gave  to  Arrol  all  the  right  which  he  got  from 
Wilson.    The  other  judges  having  concurred,  the  Court  adhered. 

M'Kellar  v.  His  Creditobs. — Jwm  13. 

Cessio — ^jxamioiQ^don  ofBanhmpU 

M'Eellar,  the  pursuer  of  this  cessio,  was  a  wright  and  builder  in  Govan, 
and  in  the  Sheriff  Court  of  Glasgow  he  has  been  refused  cessio  without 
personal  examination,  the  Sheriff  refusing  to  examine  him  after  an  order 
had  been  pronounced  to  that  effect,  because  the  certificate  of  the  trustee 
was  very  unfavourable.  The  Lord  President  said  that  there  had  been 
irregularity  here  on  both  sides,  but  the  main  point  was,  that  the  Sheriff 
had  pronounced  an  order  for  the  bankrupt's  examination,  and  that  eveiy- 
thing  had  been  put  in  train  for  it ;  that  then,  owing  to  the  unfavourable 
opinion  of  the  trustee,  the  Sheriff  had  refused  to  examine  the  bankrupt 
He  was  of  opinion  that  it  would  be  exceedingly  perilous  to  sanction  a 
refusal  of  the  kind  to  examine  a  bankrupt  afler  an  order  to  that  effect; 
and  the  opinion  of  the  Court  was,  that  the  interlocutor  reclaimed  against 
should  be  recalled,  and  a  remit  made  to  the  Sheriff  to  examine  the  bank- 
rupt, and  proceed  afler  investigation. 

MowBRAT,  Robertson,  and  Burridoe  v.  Roberts. — June  16* 

Expenses — Agent  and  Client. 

In  this  action  the  pursuers  objected  to  the  defender  recovering  his  ex- 
penses subsequent  to  13th  October  1858,  on  the  ground  that  the  agent 
who  conducted  his  case,  Mr  John  Paterson,  S.S.C.,  had  no  attorney  certi- 
ficate  for  the  period  subsequent  to  October  1858.  The  Lord  Ordinaiy, 
on  the  authority  of  the  cases  of  M^Gowan^  January  24,  1828 ;  Cly^ 
May  31,  1837 ;  and  Thomson^  November  28,  1838,  repelled  the  objec- 
tion, and  held  that  a  party  holding  an  award  of  expenses  can  obtain 
decree  for  such  expenses  in  his  own  name  agsdnst  his  opponenty  even 
though  his  agent  had  not  an  attorney's  certificate  during  the  action.  The 
pursuers  reclaimed.  The  defender  objected  to  the  competent  of  the 
reclaiming  note,  on  the  ground  that  it  was  not  presented  within  ten  days 
afler  the  date  of  the  interlocutor  reclaimed  against,  being  an  interlooalor 
relating  to  expenses  only.     This  objection,  after  considerable  axgUMSil 
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upon  it,  was  ultdmatelj  waived,  and  the  Court  without  anj  difficulty  ad- 
hered to  the  Lord  Ordinary's  interlocutor. 


SECOND  DIVISION. 

Mackenzie  v.  Mackenzie. — June  1. 

EntaU — Improvement  Debts, 

This  was  a  petition  by  Hugh  Mackenzie,  Esq.,  who  is  heir  of  entail  in 
possession  of  the  entailed  estate  of  Dundonnell,  to  have  the  cost  of  certain 
allied  improvements  upon  it  charged  against  the  estate,  consisting  inter 
oUa  of  two  roads,  one  being  of  the  nature  of  a  public  road,  connecting  the 
main  line  of  roads  in  the  West  Eoss-shire,  witii  a  new  line  made  by  the 
Highland  Destitution  Committee  in  1849.  The  Court  refused  to  allow 
the  expense  of  this  road,  which  was  thus  connected  with  two  public 
termini,  to  be  charged  against  the  heirs  of  entail ;  but  quoad  uttra^  allowed 
the  petititioner  to  take  credit  for  the  expense  of  forming  a  private  road 
to  his  own  deer  forest,  and  which  was  also  available  for  the  purposes  of 
sheep  farming. 

The  Magistrates  of  Dundee  v,  Morris  et  al, — June  1. 
Charitable  Trust — Nobile  Officium, 

In  this  case  of  the  Morgan  Hospital,  the  Court  now  pronounced  the 
following  interlocutor: — *^ Edinburgh,  1st  June  1860. — The  Lords, 
having  resumed  consideration  of  the  process,  together  with  the  report  of 
Professor  Swinton  and  the  objections  thereto  by  the  parties  respectively, 
and  heard  counsel,  before  further  answer,  remit  of  new  to  the  reporter 
(1)  to  reconsider,  with  the  advice  and  assistance  of  an  actuary  or  ac* 
toaries,  the  rate  of  interest  at  which  the  annual  cost  of  maintaining  the 
hospital  ought  to  be  capitalised,  assuming  that  the  funds  are  to  be  in* 
vested  in  heritable  securities,  and  not  in  feu-duties  from  house  property, 
and  taking  into  view,  at  the  same  time,  the  aUowance  of  5  per  cent,  for 
contingencies  which  tiie  reporter  proposes,  and  the  accumulation  of  in- 
terest which  must  arise  before  the  hospital  is  brought  into  full  working 
order;  (2)  to  report  speciaUy  whether  two  acres  of  ground  be  sufficient 
to  provide  a  site  for  the  hospital  building,  and  also  fbr  playgrounds  and 
gardens,  taking  into  view  tiie  probability  of  the  adjacent  ground  being 
occupied  by  buildings ;  (8)  to  report  what  provision  ought  to  be  made  in 
estimating  the  annual  cost  of  maintaining  the  institution,  and  for  pay- 
ment of  income-tax ;  (4)  to  report  what  are  the  causes  of  the  apparently 
large  ^fference  between  the  anticipated  annual  expenditure  of  the  pro- 
posed hospital  and  that  of  the  Orphan  Hospital  of  Edinburgh — the  former 
being  L.23,  10s.  per  boy,  while  the  latter  is  only  L.16,  9s.  6d.  per  head 
of  the  inmates ;  (5)  to  consider  and  report  whether  any  and  what  benefit 
may  be  expected  from  the  inspection  of  the  educational  work  of  the  hos- 
pital by  an  inspector,  having  no  independent  authority,  but  appointed 
directly  by  the  ordinary  governors  of  the  institution  :  And  the  Lords  re- 
commend the  reporter  to  report  quam  primum  without  again  hearing  the 
parties,  bat  without  prejudice  to  either  of  them,  laying  before  the  re- 
porter such  additipnal  information  in  matters  of  &ct  as  t^hey  may  desire." 
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Leith  Dock  CoionssiONBRS  v.  Lockhasi^s  Trustees. — Jwu  1. 

Superior  and  Vassal — Entry, 

This  18  an  action  brought  by  the  Leith  Dock  Gommissionera,  as  so- 
periors,  to  have  it  declared  that  the  defenders,  who  are  the  trustees  of 
the  late  William  Lockhart,  Esq.  of  Lockhart,  are  bound,  as  vassals,  to 
make  up  and  complete  in  tJlieir  persons  proper  titles  to  certain  subjects 
at  the  West  Docks,  Leith,  which  had  been  feued  for  an  annual  payment 
of  L.145  by  the  predecessors  of  the  pursuers  to  the  predecessors  of  the 
defenders.  By  the  original  feu-chaiter,  all  subsequent  disponees  were 
taken  bound  to  enter  with  the  superiors  within  three  months  of  the  re- 
spective dispositions  in  their  favour.  Mr  Lockhart  became  possessed  of 
the  subjects  in  1828,  and  was  infefb  in  them,  but  never  entered  with  the 
superiors.  He  died  in  1856,  and  his  trustees,  not  considering  the  sub- 
jects worth  the  feu-duty  and  burdens,  refused,  when  called  on,  to  make 
up  titles  and  enter.  The  Court  pronounced  decree  in  favour  of  the  pur- 
suers, in  terms  of  the  declaratory  conclusion  of  the  summons,  finding  that 
the  obligation  to  enter  as  vassals  is  binding  upon  the  trustees.  Considera- 
tion of  a  conclusion  in  the  summons  craving  the  Court  to  ordain  the  de- 
fenders to  enter  was  superseded ;  it  being  observed,  that  if  the  trustees 
should  not  now  fulfil  their  predecessor's  obligation,  a  very  difficult  ques- 
tion would  arise,  whether  Uie  Court  should  ordain  specific  implement,  or 
should  merely  award  damages  for  non-implemenLw 

Mebrt  and  Cdnnikghame  V,  Bbowk. — June  8. 

A  rhitraiion — ClausB — Oversman, 

The  pursuers  are  lessees  of  a  portion  of  the  minerals  upon  the  estate 
of  Woodhall,  in  Lanarkshire,  formerly  belonging  to  Walter  Frederick 
Campbell  of  Islay,  and  now  belonging  to  the  defender,  as  tmstee  of  his 
sequestration.  The  agreement  under  which  the  minerals  are  let  contains 
a  stipulation  that,  '*  sdbould  the  minerals  become  exhausted,  or  workable 
only  at  an  evident  loss,  the  tenant  shall  be  entitled  to  give  up  the  lease, 
on  the  same  being  ascertained  by  arbiters  mutually  chosen.''  It  is 
alleged  by  the  pursuers,  that  since  1855  the  minerals  have  been  woriuiUe 
only  at  a  loss,  and  in  1856  they  nanaed  an  arbiter,  and  raised  the  present 
action,  calling  upon  the  defender  also  to  name  an  arbiter,  and  to  enter 
into  a  formal  deed  of  submission,  containing  a  clause  of  devolution  on  an 
oversman,  to  ascertain  the  fiict  (k  loss,  and  then  to  have  it  declared  that 
the  pursuers  were  free  from  the  lease.  The  defender,  without  admitting 
that  the  clause  requiring  reference  to  arbiters  was  valid,  offered  to  appoint 
an  arbiter,  and  did  name  one,  but  declined  to  agree  that  the  arfailers 
should  name  an  oversman.  This  offer  not  being  accepted,  and  the  qnee^ 
tions  as  to  the  validity  of  the  danse  of  reference  not  having  been  raised 
with  sufficient  specification  in  the  present  action,  a  second  actioB  wae 
brought,  in  which,  in  July  last,  it  was  determined  by  the  Court  that, 
although  arbiters  were  not  named  in  the  clause,  a  valid  obligatkNi 
constituted  to  refer  to  arbitration  the  question  whether  the  minerab 
workable  only  at  an  evident  loss.  Consideration  of  the  present 
vras  then  resumed,  and  the  whole  Court  was  consulted  upon  the 
whether  the  defender  was  bound  to  consent  to  the  arbiters  hatiiig 
to  name  an  oversman.  The  Court  being  of  opinion  that  he  was  MM.  aa 
interlocutor  was  pronounced,  giving  effect  to  that  opinicnsi  and  eupHit* 
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ing  the  arbiters  formerly  named  to  proceed  with  the  arbitration,  but  re- 
serving for  further  consideration  what  will  be  the  consequence  if  the 
arbiters  should  differ  in  opinion,  or  the  arbitrataoa  should  otherwise  prove 
abortiye. 

MKJallum  v.  The  Fobth  Ibon  Compant. — June  12. 
Interdict — Nuisance— Minmg, 

The  respondents  are  the  lessees  of  a  large  mineral  field  in  Fifeshire,  in- 
cluding the  lands  of  Cowdenbeath,  which  they  work  under  a  tack  dated 
11th  October  1851,  with  the  usual  powers  of  working  and  calcining.  The 
compkuner,  a  grocer  in.  the  village  of  Cowdenbeath,  feued  a  piece  of 
ground  in  that  village  from  Mrs  Stenhouse,  proprietor  both  of  the  lands 
and  minerals.  He  now  seeks  an  interdict  to  prevent  the  respondents 
from  calcining  iron  on  certain  ground  contained  in  their  lease,  adjoining 
the  village,  and  from  85  to  100  yards  from  his  house,  on  the  ground 
that  the  smc^e,  odour,  etc.,  are  prejudicial  to  the  health  and  destrucdve 
of  the  property  of  the  complainer  and  others  living  in  the  neighbour- 
hood. The  Lord  Ordinary  having  refused  the  interdict,  the  complainer 
rechumed.  The  Lord  Justice-Clerk  observed  that  he  had  never  hei^d  « 
<Jearer  ease.  To  grant  such  an  interdict  would  be  a  precedent  for  chas- 
ing ironmasters  out  of  Scotland, — ^rather  too  serious  a  matter  for  the  pros- 
perity of  the  country  to  be  done  hastily.  The  complainer  himself  stated 
that  before  he  built  his  house  a  heap  had  been  calcined  within  244  yards 
of  its  site ;  but  that  aiter  he  had  buUt  it  another  heap  was  calcined  at  85 
yards,  which  was  intolerable.  He  did  not  aver  that  calcining  was  then 
begun  for  the  first  time  in  that  locality,  or  that  it  was  unnecessary ;  he 
described  the  process,  and  said  that  the  respondents  were  in  "  the  habit^ 
of  calcining.  Two  occasions  only  were  mentioned  by  him ;  it  was  dear, 
therefore,  on  his  own  statement,  that  calcining  had  gone  on  there  before. 
He  had  therefore  come  to  the  nuisance  with  his  eyes  open,  and  could  not 
now  complain.  Lords  Cowan  and  Benholm  concurring,  the  Court  re- 
fused the  interdict 

Fbaseb  V,  M'lvEB. — Ju9ie  15. 
Sequestration — Contingent  Claim — Ranking 

This  was  an  appeal  against  a  decision  by  the  trustee  in  the  sequestrated 
estate  of  the  late  Donald  Fraser,  senior,  merchant  in  DingwalL  In  1849, 
certain  property  was  adjudged  at  the  instance  of  Donald  Fraser  from  « 
Mrs  M'Pherson,  and  was  afterwards  disponed  by  him,  with  absolute  war- 
randice, to  the  Caledonian  Bank.  The  bank  sold  the  property  to  a  Mrs 
Garden,  and  assigned  to  her  Donald  Fraser^s  warrandice.  After  that 
sale,  Mrs  M'Pherson,  in  1855,  brought  an  action  of  reduction  against 
Mrs  Grarden,  concluding  that  the  adjudication  and  the  subsequent  sales 
should  be  reduced,  and  that  she  should  be  evicted  from  the  property. 
Donald  Fraser  had  died  in  February,  and  had  been  sequestrated  in 
November  1854 ;  and  when  the  action  of  reduction  was  raised,  Mrs  Gar-, 
den  lodged  in  the  sequestration  a  contingent  claim  for  the  value  of  the 
property,  in  the  event  of  her  b^g  evicted  from  it  In  July  1859,  the 
Court  of  Session  assoilzied  the  defender  from  the  conclusions  of  the  action 
of  reduction,  and  in  respect  of  that  decree  the  trustee,  in  November  1859, 

vet,  w. — no.  XLin.  jult  1860.  c<ic 
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rejected  the  contingent  claim  made  in  the  sequestration.    Mrs  MThenon 
has  intimated  her  intention  of  appealing  to  the  House  of  Lords  against 
the  decree  in  the  action  of  reduction,  hut  she  has  not  yet  lodged  her 
appeal,  on  account,  she  sajs,  of  present  want  of  funds.    In  these  circum- 
stances, Mrs  Fraser,  the  executrix  of  Mrs  Garden,  who  has  died,  appealed 
to  the  Lord  Ordinary  to  recall  the  deliverance  of  the  trustee.    The  Lord 
Ordinary  confirmed  the  deliverance,  and  the  Court  (dubitante  Lord  Cowan) 
recalled  the  interlocutor,  and  reversed  the  trustee's  deliverance.    Lord 
Wood  said,  that  under  the  Bankruptcy  Acts  it  was  competent  to  sank 
contingent  claims,  not  only  when  the  date  of  payment  was  uncertain,  bot 
also  when  it  was  uncertain  whether  they  would  ever  he  due  at  all.    From 
the  rule  that  contingent  claims  might  be  ranked,  though  it  might  be  un- 
certain that  the  obligations  on  which  they  were  grounded  might  never 
become  proper  debts  at  all,  there  was  no  reason  for  excepting  the  obliga- 
tion of  warrandice  of  a  heritable  subject.     It  was  not  to  be  held,  how- 
ever, that  in  every  case  contingent  claims  were  to  be  ranked.     The  con- 
tingency might  be  such  that  it  would  be  highly  improbable  that  a  proper 
debt  could  ever  be  due,  as,  in  the  case  of  warrandice,  where  the  obliga- 
tion had  been  granted  at  a  distance  of  time,  and  no  surmise  of  a  challenge 
had  been  heard,  and  no  ground  of  challenge  suggested.    Whether  a  con- 
tingent claim  for  warrandice  was  to  be  ranked  would  depend  upon  dr* 
cumstances,  and  upon  the  probability  of  the  creditor  having  to  fall  back 
upon  it.     If  in  this  case  the  action  of  reduction  at  Mrs  MTherson's 
instance  had  been  brought  before  the  bankruptcy,  and  a  claim  made  upon 
warrandice  at  the  outset,  it  would  be  difficult  to  see  how  such  a  claim 
could  have  been  distinguished  from  other  cases  of  contingent  claims.    If 
a  claim  on  warrandice  were  made  during  the  sequestration,  it  would 
have  to  be  ranked  subject  to  the  condition  that  any  previous  distribution 
was  not  to  be  disturbed.     That  was  an  incident  inseparable  from  the 
nature  of  the  claim.    It  might  be  said,  that  to  allow  contingent  dainis  of 
this  kind  to  be  ranked,  might  cause  delay  in  winding  up  sequestrations ; 
but  that  was  an  observation  which  could  be  made  with  regard  to  ali 
kinds  of  contingent  claims,  and  was  one  not  of  special  force  in  this  ease, 
because  the  delay  now  could  not  be  much  greater,  as  the  time  for  appeal- 
ing against  the  decision  in  the  reduction  would  soon  expire. 

Pet,,  Harvbt. — June  16. 
Eight  of  Administration — Custody  of  Children, 

This  was  a  petition  by  a  father,  praying  for  access  to  his  children,  and 
also  for  warrant  to  remove  them  from  their  present  residence  with  their 
maternal  relatives,  and  for  a  direction  that  for  the  future  they  shall 
remain  under  the  custody  and  care  of  the  petitioner,  without  inteHerence 
on  the  part  of  any  of  the  respondents.  The  application  was  opposed  bj 
the  children,  who  were  above  the  age  of  pupillarity,  and  to  whom  a 
curator  ad  Utem  had  been  appointed,  on  the  ground  that  the  applicant  bad 
committed  adultery  with  their  mother's  sister,  and  that  for  twelve  years 
since  he  had  been  excluded  from  all  intercourse  with  his  wife's  &mi^  and 
relations.  It  appears  that  in  1848  a  divorce  had  been  obtained  at  the 
instance  of  his  wife,  in  which  the  adultery  had  been  proved  to  the  satis- 
faction of  the  Court ;  and  the  applicant  had  since  attempted  to  reiww  the 
connection  with   his  sister-in-law.     In  delivering  judgmentt  ^^  -1^^ 
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Justice-Clerk  summed  up  the  law  applicable  to  such  cases,  in  the  follow- 
ing propositions : — 1.  That  the  control  to  which  a  minor  puhea  is  subjected 
does  not  proceed  on  any  notion  of  his  incapacity  to  exercise  a  rational 
judgment  or  choice,  but  rather  arises  on  the  one  hand  from  a  considera- 
tion of  the  reverence  and  obedience  to  parents  which  both  the  law  of 
nature  and  the  Divine  law  enjoin,  and  on  the  other  hand  from  a  regard 
to  the  inexperiences  and  immaturity  of  judgment  on  the  part  of  the  child, 
which  requires  friendly  and  affectionate  counsel  and  aid.     2.  That  the 
power  of  a  father  is  conferred  not  as  a  right  of  dominion,  or  even  as  a 
privilege  for  the  father's  own  benefit  or  pleasure,  but  merely,  or  at  least 
mainly,  for  the  benefit,  guidance,  and  comfort  of  the  child.     8.  That, 
therefore,  the  Other's  authority  and  right  of  control  may  at  this  age  of 
the  child  be  easily  lost,  either  by  an  apparent  intention  to  abandon  it  and 
leave  the  child  to  its  own  guidance,  or  by  circumstances  or  conduct 
showing  his  inability  or  unwillingness  to  discharge  rightly  the  parental 
duty  towards  his  child.     4.  That  in  all  questions  as  to  the  loss  of  the 
parental  control  during  puberty  from  any  of  these  causes,  the  wishes  and 
feelings  of  the  cliild  himself  are  entitled  to  a  degree  of  weight  correspond- 
ing to  the  amount  of  intelligence  and  right  feeling  which  he  may  exhibit. 
After  commenting  upon  the  details  of  the  evidence,  his  Lordship  con- 
tinned  : — It  is  under  these  circumstances  that  the  present  petition  has 
been  presented,  and  the  Court  have  to  determine  whether  they  will  inter- 
fere with  the  existing  arrangements  for  the  maintenance  and  education 
of  these  young  persons,  and  compel  them,  against  their  strongly-expressed 
wishes,  to  place  themselves  under  the  care  and  control  of  their  father,  the 
petitioner.     The  children  are  asking  no  maintenance  from  their  father. 
It  is  not  denied  that,  for  the  last  twelve  years,  since  their  father's 
divorce,  they  have  been  brought  up  with  the  most  affectionate  care,  and 
that  in  their  present  situation  they  are  furnished  with  every  comfort,  and 
with  an  education  befitting  their  station.     On  the  other  hand,  their 
father,  who  demands  their  restoration  to  his  custody  and  subjection  to 
his  parental  authority,  has  been  guilty  of  the  capital  crime  of  incest. 
This  is  a  great  family  crime,  which  necessarily  makes  him  an  outlaw 
from  that  family  which  he  has  so  grievously  injured,  and  is  sufficient  to« 
justify  any  measures  which  the  Court  may  think  necessary  for  the  pro- 
tection of  the  children,  however  much  they  may  trench  on  the  legal 
authority  of  the  father.     With  this  guilt  attaching  to  him,  and  ap- 
parently, from  his  conduct  and  letters,  unconscious  of  the  enormity  and 
incapable  of  understanding  the  true  nature  of  his  crime,  he  is  the  most 
unfitting  and  unsafe  person  that  could  well  be  found  for  the  guardianship 
and  control  of  a  boy  and  girl  of  fifteen  and  fourteen  years  of  age.     The 
petitioner  therefore  is,  in  our  opinion,  personally  disqualified  for  the 
exercise  of  the  right  and  the  performance  of  the  duty  of  a  father  to  his 
minor  children,     ^ut  the  claim,  if  it  could  have  been  otherwise  sup- 
ported, is  materially  weakened,  if  indeed  his  right  be  not  altogether  lost, 
by  his  abandonment  of  his  children  to  the  care  of  others  for  a  period  of 
twelve  years,  during  which  he  has  neither  exercised  his  paternal  autho- 
rity nor  contributed  anything  to  their  maintenance  and  education.    When 
to  all  this  is  added  the  strong  and  unbiassed  expression  of  feeling  on  the 
part  of  the  children  themselves  against  intercourse  with  their  father,  the 
Court  have  no  difficulty  in  refusing  the   petitioner's  demand  for  the 
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costody  of  the  ehiidren.  And  if  the  children  be  in  the  circumstances 
entitled,  for  the  reasons  now  explained,  to  be  held  as  emancipated  from 
paternal  control,  it  is  impossible  to  see  on  what  grounds  the  petitioner 
can  assert  his  right  to  throst  his  society  on  his  children,  or,  as  he  ex- 
presses it,  to  obtain  access  to  them  against  their  wishes.  The  petition 
will  therefore  be  refused,  with  expenses. 


HIGH  COURT  OF  JUSTICIARY. 
Maxwell  v.  Black. — June  1. 

Indictment — Specification  of  Laws. 

The  complainer  was,  on  27th  May  1860,  tried  for  the  crime  of  theft 
in  the  Sheriff  Court  of  Cupar.    The  alleged  locus  of  the  ofieoce  was  the 
complaaner*s  '*  house,  premises,  or  shop,**  which  was  said  to  be  at 
'<  Rossie  Brae,  in  the  parish  of  Auchtermuchty  and  shire  of  Fife.''    The 
complainer's  shop  is  at  Rossie  Brae,  in  the  parish  of  Colleaaie.    His 
agent  at  the  trial  contended  that  he  should  be  acquitted,  because  the 
parish  in  which  the  locus  was  situated  had   been  mistaken.     A  sus- 
pension was  then  brought,  reliance  being  placed  on  the  decision  of  the 
whole  Court  in  the  case  of  (Gordon,  1812.    The  Lord  Justice-Clerk  said 
that,  owing  to  the  importance  of  the  point,  their  Lordships  had  thought 
it  necessary  to  consider  all  the  precedents,  and  they  were  unanimonslj 
of  opinion  that  the  objection  must  be  sustained.     The  fact  as  alleged  by 
the  suspender,  that  tiie  parish  had  been  mistaken,  was  not  denied,  or 
sought  to  be  avoided,     dls  house  had  in  the  complaint  been  stated  to  be 
in  the  parish  of  Auchtermuchty,  when  it  was  in  CoUessie.    That  was  not 
a  mere  inaccuracy  in  description,  but  tL  false  allegation  as  to  the  locus  itBelC, 
and  in  that  respect  it  differed  from  all  the  cases  of  misdescription  on  which 
the  respondent  had  relied.     He  then  proceeded  to  explain  the  cases. 
The  first  was  that  of  Robertson,  in  1 728,  for  child  murder,  said  to  be 
committed  in  the  parish  of  Torrybum,  in  the  county  of  Path,  when 
Torrybum  is  in  the  county  of  Fife,  and  that  objection,  which  bad  been 
apparentiy  raised  on  the  relevancy  (how  he  did  not  know),  was  repelled. 
But  that  judgment,  if  it  was  really  in  point,  had  been  departed  £tom  in 
the  case  of  Gordon  in  1812,  the  locus  of  whose  offence  was  said  to  be  a 
wheat  field  in  the  parish  of  Arbroath,  when  it  was  in  the  parish  of  St 
Vigeans,  and  in  that  case,  in  considering  the  special  verdict  of  the  jmy, 
the  Court  had  held,  in  the  words  of  Baron  Hume,  that  when  the  parish 
was  described  it  must  be  correctiy  described.    To  that  proposition  he 
gave  his  unqualified  assent     None  of  the  cases  referred  to  ov«miled 
that  case.     Sir  A.  Alison  mentioned  two,  and  gave  his  opinion  in  ac- 
cordance with  the  case  of  Grordon.    In  one  of  the  cases  he  mentions,  be 
states  that  the  Advocate-Depute  abandoned  the  case ;  but  as  be  was 
Advocate-Depute  himself,   the  opinion   of  the  Advocate-Depute  and 
author  are  one.    (A  laugh.)    The  other  case  was  one  of  murder  tried  at 
Inverness,  the  murder  itself  being  said  to  be  committed  at  Dalkeith.  On 
reading  that,  he  thought  it  strange  that  a  murder  committed  at  Dalkmtfc 
should  be  tried  at  Inverness,  and  it  suggested  to  his  mind  a  filial  want 
of  jurisdiction.     But,  on  looldng  a  littie  farther  into  the  matter,  be  ha^ 
that  the  case  was  not  a  case  of  hcus  at  all — (laughter) — ^but  ODe  of  atift- 
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QDderstanding  of  the  murdered  person.  The  opinion  of  Lord  Moncreiff, 
reported  by  Mr  John  Shaw,  could  not  be  relied  on,  because  of  the  great 
inaocoracy  of  his  reports.  He  had  dealt  with  the  case  as  if  he  were 
directing  a  jury ;  and  while  not  thinking  it  necessary  that  the  parish 
sboald  be  specified  in  the  indictment,  yet  if  the  offence  were  proved  to 
have  been  committed  in  a  parish  different  from  that  specified,  he  would 
direct  acquittaL  Lords  Ivory,  Cowan,  and  Neaves  concurred.  Convic- 
tion suspended,  with  expenses. 

Su8p,j  Robertson  v.  Adamson. — June  18. 

Indictment — Time. 

This  was  a  suspension  of  a  conviction  under  the  Day  Poaching  Act. 
The  objection  was  taken,  that  the  conviction  did  not  define  the  time  of 
day  at  which  the  offence  was  committed,  in  the  manner  in  which  the  Act 
of  Parliament  defined  it.  AfVer  hearing  counsel,  the  Court  sustained  the 
objection  and  granted  the  suspension,  holding  that  an  indictment  ought 
to  set  forth  what  makes  the  offence  manifestly  a  breach  of  the  statute  ; 
that  if  the  present  conviction  had  referred  to  the  time  of  day  as  defined 
by  the  statute,  or  as  stated  in  the  petition,  this  would  have  been  sufilcient ; 
but  that,  in  the  absence  of  both,  the  conviction  could  not  stand.  Other 
objections,  however,  having  been  repelled,  the  Court  gave  no  expenses 
to  either  side. 


APPEAL  IN  THE  HOUSE  OF  LORDS. 

The  Right  Honourable  Baron  Saltoun,  Appellant^  v.  The  Lord  Advocate,  on 
behalf  of  the  CommisaionerB  of  InUnd  Revenue,  Respondent, 

These  prooeedings  originated  in  an  infoimation  filed  in  the  Court  of  SeeBion, 
as  the  Ck)urt  of  Exchequer,  by  the  Lord  Advocate  against  the  appellant,  Lord 
Sahoon,  claiming  the  sum  of  L.509,  128.  7d.,  as  succession  duty,  payable  by 
him  under  the  16th  and  17th  Victoria,  cap.  51,  with  a  pensdty  for  neglect  of  pay- 
ment, of  L.16,  198.  8d.  for  every  month  of  such  neglect.    The  Right  Hon. 
Marjory,  Lady  Saltoun,  executed  a  deed  of  taihde  of  the  lands  of  Castle  Nees, 
of  the  value  of  L.16,987,  dated  the  9th  of  June  1846,  ''  in  favour  of  the  Right 
Hon.  Alexander  George,  now  Lord  Saltoun,  and  to  the  heirs  of  his  body,  whom 
failing,  to  Alexander  Fraser,  Efi<}.,  captain  in  her  Majesty^s  28th  Re^^ent  of 
Foot,  presently  in  the  East  Indies,  eldest  son  of  my  deceased  son,  the  Hon. 
William  Fraser,  sometime  merchant  in  London,  and  the  heirs  of  his  body.^ 
Lady  Saltoun  died  in  November  1851,  and  the  Right  Hon.  Alexander  George 
Fraser,  Baron  Saltoun,  was  infeft  in  the  lands  of  Castle  Ness  under  that  deed 
of  entaiL    He  died  in  Augost  1853,  without  issue,  and  the  Right  Hon.  Alex- 
ander Fraser,  Baron  Saltoun,  the  present  appellant,  came  into  possession  of  the 
property.     The  question  then  arose,  whether  he  took  the  property  under  the 
deed  of  his  ^rancunother,  Lady  Saltoun,  or  whether  he  succeeded  as  heir  of  his 
uncle,  the  Right  Hon.  Alexander  George  Fraser,  Baron  Saltoun,  from  whom  he 
inherited  the  title.    In  the  former  case  he  would  have  to  pay  only  1  per  cent, 
succession  duty,  and  in  the  latter  he  would  have  to  pay  3  per  cent.,  under  the 
provisbn  of  the  16th  and  I7th  Yictoiia,  cap.  51,  of  which  the  second  section 
defines  the  word  predecessor  to  denote  ^^  the  settlor,  di£^ner,  testator,  obliga- 
tor, ancestor,  or  other  person  from  whom  the  interest  of  the  successor  is  or  s&H 
be  derived.^'    The  Lora  Advocate  claimed  succession  duty  at  the  rate  of  3  per 
cent.,  upon  the  ground  that  Alexander  George  Fraser,  the  late  Baron  Saltoun, 
and  uncle  of  the  appellant,  was  feudally  vested  in  the  fee  of  the  lands  under 
the  deed  of  entail ;  and  the  appellant  having  taken  as  his  nearest  heir,  he  was 
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the  Uwfnl  ancestor  of  the  appelknt.  The  appeUant  contended  that  the  en- 
tailer was  the  predeceaaor  of  aU  the  heirs,  taking  under  her  entail,  and  that  soch 
heirs  would  only  be  liable  to  the  smaller  amount  of  duty.  The  Lord  Ordinaiy 
in  Exchequer  decided,  that  the  term  '^  predecessor^^  was  appHcable  to  the  en- 
tailer, Lady  Saltoun,  and  that  the  appellant  was  only  liable  to  1  per  cent  snc- 
cession  duty.  On  a  reclaiming  note,  a  majority  of  the  judges  were  of  opimon, 
that  the  interlocutor  of  the  Lord  Ordinary  should  be  reyersed,  at  the  same  time 
considering  that  the  question  was  one  of  great  difficulty.  Against  that  decision 
thepresent  appeal  was  brought. 

Their  Lordships,  in  deliyering  judgment,  said,  that  in  construing  the  statate 
upon  which  the  case  depended,  they  must  bear  in  mind,  that  it  extended  over 
the  whole  of  the  Unitect  Kingdom,  and  therefore  the  words  used  by  the  Legis- 
lature must  be  taken  in  their  popular  sense,  without  regard  to  any  di^erenoe 
which  might  exist  between  the  laws  of  England  and  Scotland  respecting  succes- 
sion. They  were  to  say  who  was  the  pr^ecessor  of  the  appellant  within  the 
meaning  of  the  Act.  They  were  unanimously  of  opmion,  that  the  appellant 
derived  his  interest  imder  the  deed  of  entail.  Lady  Saltoun,  the  maker  of  the 
deed,  and  creator  of  the  interest,  must  therefore  be  considered  to  be  his  prede- 
cessor. Under  these  circumstances,  the  appellant  was  bound  to  pay  oniy  the 
smaller  amount  of  succession  duty,  and  the  interlocutors  of  tlie  Court  below 
must  be  reversed,  and  the  cause  remitted  with  a  declaration. 

Mr  RoLT  applied  for  costs. 

The  Lord  Chancellor  said  the  appellant  might  have  the  costs  bebw,  bat 
not  those  incurred  in  the  appeal. 

Judgment  reversed  without  costs  accordingly. 


f  ngUsIl  €uts. 


Foreign. — Re9  Judicata, — ^Where  the  plea  to  a  declaration  for  money  had  and 
received  was,  that  the  plaintiff  had  impleaded  the  defendant  for  the  identical 
causes  of  action  as  then  sued  for,  and  recovered  from  and  been  paid  by  the  de- 
fendant the  sum  of  L.4d  and  costs,  in  the  Supreme  Court  of  Constantinople, 
established  imder  6  and  7  Vict.,  c.  94 — Held  on  demurrer  to  the  plea,  that  a 
good  answer  to  the  action  was  disclosed  by  it.  April  30. — ^Erle,  C.J. :  I  am  of 
opinion  that  this  plea  is  good,  and  that  the  judgment,  therefore,  should  be  for 
the  defendant,  tt  was  objected  that  it  was  not  stated  sufficiently  clearly  that 
the  Court  had  jurisdiction.  We  hold  that  it  was  sufficiently  stated,  and  in  (Jie 
case  of  Robertson  v.  StrtUh,  5  Q.  B.  941,  it  was  decided  that  the  declaratkm  for 
debt  on  the  judgment  of  a  foreign  Court  need  not  state  that  the  judge  had  iuns> 
diction  over  that  Court ;  and  if  any  objection  as  to  its  not  having  been  cleariy 
stated,  the  case  referred  to  is  a  sufficient  authority  to  show  that  such  objection 
would  not  be  valid.  Here  is  the  judgment  of  a  foreign  Court  upon  the  isoe 
between  the  parties,  and  paymdht  of  the  sum  recovered,  which  appears  to  me  to 
be  a  satisfaction  of  the  debt ;  and  as  to  the  Court  having  authority  to  adjudicate, 
the  plaintiff  has  chosen  his  Court,  and  has  had  the  judgment  of  that  Court,  and 
the  other  party  has  paid  what  was  awarded.  In  Henderson  v.  Henders&n^  11 Q. 
B.  1015,  tne  judgment  turned  upon  the  point  that  it  must  be  presiuned  that  a 
foreign  Court  had  authority  over  the  matter.  The  great  distinction  between 
that  case  and  the  present  one  is,  that  the  defence  does  not  rest  on  the  principle 
of  the  cause  of  action  being  merged  in  the  judgment ;  but  on  the  princ^ie  of 
there  having  been  judgment  by  the  Court  to  which  the  plaintiff  l^iwuf^lf 
and  the  sum  recovered  under  that  judgment  having  been  paid  by  tlie 
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This  seems  to  me  to  be  analogous  to  a  case  where  the  parties  have  resorted  to  an 
arbitration,  and  the  arbitrator  has  made  his  award,  and  the  sum  has  been  paid, 
which  is  binding  upon  both  parties ;  and  it  is  contrary  to  any  principle  of  law, 
that  a  party  who  has  chosen  nis  own  tribunal,  and  has  got  what  was  awarded  to 
him,  should  be  allowed,  if  he  is  dissatisfied  with  the  decision,  to  go  to  another 
tribunal  for  the  purpose  of  trying  to  get  another  award,  which  would  be  more 
satisfactory  to  hmi,---{Barber  y.  Lamb^  8  W.  R.  461.) 

Will. — Cy  Pres. — ^Testator  devised  lands  to  the  use  of  the  poor  view:  of  L. 
for  ever,  upon  condition  that  the  vicar  for  the  time  being  should  read  or  cause 
to  be  read  in  the  parish  church,  about  eleven  in  the  forenoon,  morning  prayer 
according  to  the  hturgy  upon  every  Wednesday,  Friday,  and  holyday,  throiigh- 
oat  every  year  for  ever.  "  And  it  is  my  will  that  every  vicar  of  L.  which  shall 
not  fully  and  punctually  observe  and  keep  the  condition  aforesaid  shall  neither 
have  nor  receive  any  manner  of  benefit  or  advantage  by  this  my  will  during 
the  residue  of  the  term  of  his  natural  life.  If  any  of  the  vicars  of  L.  hereafter 
shall  neglect  in  the  least  to  read  divine  service  when  and  where  as  before  re- 
anired,  then  it  shall  and  may  be  lawful  for  the  vicar  of  W.  (the  trustee)  to  pay 
the  profits  of  the  land  to  the  master  of  the  free  school  of  W.  for  and  during  the 
life  natural  of  such  negligent  vicar  of  L.,  anything  in  this  my  will  to  the  con- 
trary notwithstanding."  Held^  that  the '^neglect ^^  upon  which  a  forfeiture 
was  to  accrue  implied  a  wilful  n^lect,  and  that  so  long  as  the  vicar  had  done 
his  best  by  tender  of  his  services  to  comply  with  the  condition,  but  had  not 
actually  p^ormed  divine  service  on  the  specified  days,  from  the  impossibility  of 
obtaining  any  congregation,  he  had  not  forfeited  the  provision  made  by  the  will 
for  the  poor  vicars  of  L.  Inquiry  directed  as  to  whether  the  intention  of  the 
testator  for  religious  instruction  and  worship  could  be  carried  out  by  any  other 
Kheme  than  t&t  poini;ed  out  by  the  will.  Wood,  Y.-C. :  The  order  he  pro- 
posed to  make  would  be,  that  the  Court,  being  of  opinion,  upon  the  evidence, 
that  attendance  at  divine  worship  on  Wednesdays,  etc.,  could  not  be  secured  in 
the  manner  required  by  the  will  of  the  testator,  and  that  the  vicar  had  not 
been  guilty  of  any  neglect  in  respect  of  the  performance  of  the  condition  pre- 
scribe by  the  will  in  that  behalf,  and  had  not,  therefore,  forfeited  the  provi- 
sion made  by  the  will  for  the  poor  vicars  of  Leake ;  let  an  inquiry  be  made 
whether  the  intention  of  the  testator,  with  reference  to  the  religious  instruction 
and  worship  through  the  services  of  the  vicar,  could  be  carried  into  effect  by 
any  other  scheme  than  that  pointed  out  by  the  will. — (Ke  ConingtorCa  WiU^  8 

W.  R.  444.) 

» 

CoNTRiBDTOBY. — Register  of  Shareholders, — It  is  suflicient,  in  an  action  for 
calls,  to  prove  that  defendant  was,  at  the  time  of  making  the  call,  the  holder  of 
shares,  tnat  the  call  was  made  and  notice  duly  siven  (8  and  9  Yict.,  c.  16, 
8.  27).    It  was  held  not  to  be  necessary  under  &is  section  that  the  name  of 
the  holder  should  be  on  a  register  of  shareholders  sealed  at  an  ordinary  meeting 
of  the  company ;  but  that  there  must  be  some  register,  whether  sealed  or  not, 
containing  the  name  of  the  holder  and  the  numb^  of  shares  held  by  him,  and 
that  a  mere  piece  of  paper  containing  a  list  of  names,  without  stating  residence 
or  addition,  or  a  numbering  or  appropriation  of  shares,  is  not  a  register,  and 
cannot  be  used  as  evidence.    It  was  held  also  that  a  register  made  and  authen- 
ticated after  the  time  specified  by  the  Act  may  be  valid.     The  argument  for  the 
defendant  rests  on  section  8,  which  describes  a  shareholder  to  be  ^^  every  person 
who  shall  have  subscribed,  etc.,  or  who  shall  have  otherwise  become  entitled, 
etc.,  and  whose  name  shall  have  been  entered  on  the  register  of  shareholders." 
This  is  description  rather  than  definition,  as  it  is  clear  uiat  a  transferee  is  en- 
titled to  a  uiare,  and  may  be  a  shareholder  without  his  name  bedng  on  the 
register  of  shareholders,  if  it  is  on  the  rep;ister  of  transfers.    We  think  the 
statute  contemplated  the  {socess  above  described  of  numbering  and  appropriat- 
ing, and  may  well  have  intended  that  an  inchoate  r^iister-book,  hmdfide  in- 
tended to  be  vidid,  might  be  tidcen  for  this  purpose  as  a  register  dtfacto^  al- 
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tiiough  not  properly  aealed,  and  alao  that  the  Act  probably  intended  names  to 
be  added  from  time  to  time  in  interyab  between  the  meetingB  for  aeafiog. 
There  is  no  deciaon  on  the  point  in  respect  of  an  original  shareiholder,  and  & 
dicium  relating  thereto  in  The  Newry  and  EnmsldUen  case  is  extra-judicial 
The  principle  laid  down  in  The  Souihamfiton  Docks  y.  Richards^  and  adopted  in 
The  London  Grand  Junction  Railway  Company  v.  Freeman^  that  a  book  bona /de 
intended  to  be  a  roister,  though  materiallj  defective,  shonld  opoate  as  a 
register  in  an  action  for  calls,  on  account  of  the  inoonvenienoe  which  would 
arise  if  a  debtor  oonld  defeat  the  claim  upon  him  by  resorting  to  formal  del ecta 
in  the  register  of  shareholders,  supports  our  decision. — ( Wol/oerhampUm  Nev 
Waterworks  Company  ▼.  Hawkesford^  2  L.  T.  Rep.  N.S.  354.) 

Consequential  Damages. — Slander, — ^In  an  action  by  husband  and  wife  for 
slander  of  the  wife,  the  declaration  stated  the  words  spoken,  and  as  roedal 
damage  that  the  plaintiff's  wife  had  thereby  lost  the  society  of  her  friends  and 
neighbouTB,  and  that  they  refused  to,  and  did  not,  associate  with  her  as  other- 
wise they  would  have  done,  and  she  was  much  injured  in  her  credit  and  repata- 
tlon,  and  brought  into  public  scandal  and  disgrace,  and  by  reason,  etc.,  she 
became  and  was  ill  for  a  long  time,  and  unable  to  attend  to  her  necessary  aSaiis 
and  business,  and  that  plaintiff  was  put  to  much  expense  in  and  about  en- 
deavouring to  cure  her  of  the  iUness,  etc. ;  and  that  by  reason  of  the  oommitiang 
of  the  said  giievances,  the  said  plaintiff  lost  the  society  and  association  of  his 
•said  wife  for  a  long  time  in  his  domestic  affairs,  which  he  otherwise  would  have 
had.  Upon  demurrer,  this  declaration  was  held  to  disclose  no  cause  of  actioo. 
The  principle  on  which  the  Court  so  decided  was,  that  iUnesa  alleged  to  be 
caused  by  the  slander  was  not  such  a  special  damage,  or  sufficient  to  give  a 
ground  of  action.  *^  The  important  distinction  in  this  caae,^^  said  Pollock,  CB., 
*^  is,  that  the  mischief  done  depends  entirely  on  the  temperament  of  the  in- 
dividual affected  by  the  words  spoken,  whether  any  damage  would  reBolt  at 
not."  '^  If,"  «ud  Bramwell,  B.,  ^*  this  is  a  good  allegation  of  special  damage, 
it  would  be  equally  good  to  say  that  a  person  underwent  great  mental  pain  m 
suffering ;  and,  if  so,  all  words  causing  mental  pain  may  become  actionable, 
unless,  indeed,  some  distinction  can  be  drawn  between  ihe  suffering  of  mind 
and  body.  I  therefore  decide  the  case  on  the  cround  that  the  damage  alleged 
is  not  a  natural  .conse(|uence  of  the  words  spc&en — ^that  is,  a  natural  conse- 
quence of  them  in  pomt  of  law.  [In  England,  action  is  not  maintainable  for 
verbal  injury,  unless  special  damage  be  proved.] — {AUsop  nnd  Wi/e  r.  AUs(f^ 
2  L.  T.  Rep.  290.) 

Bill  of  Exchange. — Cheque, — ^In  Eyre  v.  WaUer^  2  L.  T.  R^.  N.  S.  258,  a 
cheque  was  held  to  be  within  the  Summary  Procedure  on  Bills  of  Exchange  Ad 

Culpa. — Liability  of  Public  Trustees, — In  an  action  for  n^Iigence  against 
trustees  of  a  harbour,  sued  by  their  clerk,  it  was  proved  that  some  rubbish  had 
been  i^ot  into  a  berth  in  the  harbour,  without  the  privity  of  the  trusteea,  iH» 
directed  their  clerk  to  cause  it  to  be  removed,  and  interfered  no  further,  and 
had  no  further  knowledge  in  the  matter ;  that  the  removal  was  insuffidentlj 
done  at  their  expense,  leaving  the  harbour  unsafe ;  that  afterwards  the  harbom^ 
master,  not  knowing  that  the  berth  was  then  unsafe,  but  knowing  its  original 
state,  and  what  had  and  what  had  not  been  done,  directed  the  voBsel  tSkf^  to 
have  been  damaged  bv  the  negligence  of  the  defendant  to  be  placed  in  the 
berth,  where  she  was  placed  accorcungly,  and  suffered  injury.  Held^  tiiat  then 
was  no  evidence  of  negligence  on  the  part  of  the  tm8teeB.-~(ilf€<coJ/'v.  He^' 
ington,  8  W.  R.  476.) 
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CIVIL  RESPONSIBILITY  FOR  PROFESSIONAL  ERROR. 

In  the  dearth  of  subjects  capable  of  being  wrought  into  ^'  interesting" 
articles^  we  may  claim  the  attention  of  our  readers  for  a  subject  in 
which  most  of  them  are  interested.  Jurists  have  started  the  inquiry, 
how  far  the  lawyer  is  bound  to  sacrifice  his  own  interests  to  those 
of  his  emi^yer ;  but  he  must  be  possessed  of  a  super-heroic  spirit 
of  selfHsacrifice  who  is  indifferent  to  the  consequences  which  may 
possibly  flow  from  an  attempt  to  promote  the  client's  welfare  in 
opposition  to  his  wishes  and  inclinations.    The  problem  of  which 
the  profession  are  now  waiting  the  solution,  is  to  determine  the 
h'mits  of  that  discretion  which  every  professional  adviser  undoubtedly 
possesses  in  the  management  of  the  business  entrusted  to  his  care. 
The  vast  importance  of  the  question  is  apparent  from  this  simple 
consideration,  that  a  lawyer  may  any  day  be  occupied  with  the 
settlement  of  transactions  of  a  value  far  exceeding  his  whole  private 
fortune.     If  in  such  matters  he  assume  a  discretionary  power  which 
does  not  belong  to  him,  it  is  but  fair  that  he  should  make  reparation 
to  the  extent  of  his  means  for  the  consequences  of  that  usurpa- 
tion by  which  the  interests  of  his  client  are  imperilled.    If,  on  the 
other  hand,  by  reason  of  the  necessity  or  expediency  of  the  case, 
the  law  confers  on  the  practitioner  the  power  of  acting  for  his  client, 
justice  requires  that  the  exercise  of  such  a  power  shall  not  be  re- 
strained by  any  civil  responsibility,  unless  for  wilful  negligence  or 
fraud.     It  is  out  of  the  question  to  suppose  that  a  lawyer^s  fees  are 
to  insure  his  client  against  risk ;  yet  it  is  impossible  to  stop  short 
of  that  absurdity,  if  want  of  success  is  to  be  the  criterion,  or  even  an 
clement,  in  determining  whether  responsibility  has  been  incurred. 
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Lord  Stair,  treating  of  a  cognate  subject,  observes,  that  if  a  jadge 
were  liable  to  action  at  the  instance  of  disappointed  litigants,  no 
one  bat  a  fool  or  a  beggar  would  undertake  the  office ;  an  observa- 
tion which  is  not  unlikely  to  be  verified,  if  the  attempt  were  made 
to  fetter  the  exercise  of  professional  discretion  in  a  similar  way. 

A  distinction  has  not  infrequently  been  attempted  to  be  drawn 
between  the  responsibility  of  agents  for  professional  error,  and  that 
of  counsel.  The  distinction  in  question  has  not  met  with  much 
encouragement  from  the  Bench  ;  and  it  appears  to  us  to  be  founded 
on  a  misconception  of  the  true  grounds  of  civil  responsibility. 

(1.)  There  is  at  any  rate  one  principle  applicable  to  all  offices  of 
responsibility,  whether  gratuitous  or  remunerative ;  we  mean,  that 
where  a  discretion  is  conferred^  no  action  shall  lie  in  respect  of  the 
exercise  of  that  discretion,  unless  fraud  or  wilful  negligence  be  alleged. 
The  discretionary  power  may  be  given  in  express  words,  as  where  a 
trustee  is  authorized,  if  he  think  fit,  to  invest  money  in  shares ;  or 
it  may  be  implied,  as  in  the  case  of  an  advocate  retained  to  conduct 
a  proof,  who  is  entitled  to  exercise  discretionary  powers  as  to  the 
calling  of  witnesses,  and  other  matters,  within  the  sphere  of  his 
professional  competency  and  skill.  If  in  either  of  these  cases  an 
action  is  brought  for  breach  of  duty,  the  inquiry  will  be,  whether 
the  discretion  were  actaally  exercised.  If  the  trustee  buys  stock 
without  looking  at  the  share  list ;  or  if  the  advocate  comes  into 
Court  without  having  untied  his  papers,  and,  in  ignorance  of  the 
merits  of  the  case,  neglects  to  examine  an  important  witness,  liability 
will  unquestionably  be  incurred  for  wilful  negligence.  The  diffi- 
culty in  the  case  supposed  would  lie  in  establishing  the  fact  of  an 
absolute  and  entire  neglect  on  the  part  of  the  defender,  to  avail 
himself  of  the  sources  of  information  which  could  alone  enable  hini 
to  exercise  an  intelligent  discretion.  But,  except  in  the  case  of 
extreme  negligence  or  fraud,  it  is  obvious  that  any  inquiry  into  the 
exercise  of  discretionary  powers  woald  be  futile ;  as  it  would  in- 
evitably result  in  the  discretion  of  the  Court  being  substituted  for 
that  of  the  trustee ;  whose  condnct  would  thus  come  to  be  measured 
by  a  standard  of  accuracy  altogether  different  from  that  prescribed 
by  the  duty  of  his  office. 

(2.)  Where  the  duty  of  a  professional  man  is  not  diser^iimary^  \M 
imperative^  the  nature  of  the  responsibility  for  faulty  perfonnance 
depends  on  the  nature  of  the  office,  as  being  either  gratuitoDS  or 
remunerative.     These  two  principles  are,  we  apprehend^  •ufikjeot 
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to  solve  all  difiScuIties  in  the  application  of  the  doctrine  of  responsi- 
bility for  professional  error. 

We  waive  for  the  present  the  question  of  responsibility  for  slan- 
der, uttered  in  the  conduct  of  judicial  or  professional  business.  Such 
responsibility  depends  on  totally  different  principles,  and  is  more 
analogous  to  that  of  a  physician,  if,  by  carelessness  in  making  up  a 
prescription,  he  should  chance  to  poison  his  patient,  or  if.  in  the  act 
of  performing  an  operation,  he  were  to  cut  off  the  finger  of  one  of 
the  assistants.  But  without  adverting  to  culpa  extrinsic  to  the 
business  undertaken,  the  following  summary  appears  to  embrace  all 
the  principles  that  have  been  settled  relative  to  professional  and 
judicial  responsibility : — 

1.  Judges^ — ^The  duties  imperatively  required  of  a  judge  are,  that 
he  shall  hear  the  parties,  and  decide  the  matters  submitted  to  his 
judgment.    Therefore,  although  by  the  Act  of  Regulations  of  1695, 
decrees  arbitral  can  only  be  challenged  on  the  ground  of  ^^  oorrup- 
tion,  bribery,  or  falsehood/'  the  Court  have  uniformly  refused  to 
sustain  a  decree  in  which  either  of  the  two  essential  elements  of 
justice  have  been  disregarded.     The  refusal  to  hear  one  of  the 
parties  has  been  termed  constructive   corruption  ;   and  deviation 
from  the  proper  grounds  of  action  in  the  decree,  has  been  held 
sufficient  to  set  aside  the  award,  as  being  ultra  fines  compromissi. 
In  the  Earl  of  Hopetoun^a  case  (21  D.  782),  an  issue  was  granted 
to  try  the  question,  whether  the  decernitures  were  ^*  wrongftilly 
made,"  without  hearing  the  pursuer;   and  the  case  of  Lvid,  in 
which  a  verdict  was  found  for  the  pursuer  at  the  last  summer  sit- 
tings, establishes  the  principle,  that  an  arbiter  is  liable  in  damages 
for  conduct  amounting  to  ^^  corruption."     It  is  not  likely,  at  least 
in  our  time,  that  the  Courts  will  be  called  on  to  decide  upon  any 
question  involving  the  purity  of  the  administration  of  justice  under 
the  authority  of  the  Crown.     But  the  opinions  of  the  law  lords,  in 
the  case  of  Shedden  v.  Patrick  (1  Macq.  535),  import,  that  if  a 
decree  of  the  Supreme  Courts  were  tainted  with  firaud,  it  might  be 
set  aside,  even  though  the  proceedings  had  been  perfectly  regular 
in  point  of  form.      Nor  has  it  ever  been  doubted  that  damages 
might  be  recovered  from  the  judge  of  a  superior  court  for  fraudu- 
lent malversation  of  office.     Thus,  in  the  case  of  Hagari  v.  Hope 
(2  Sh.  Ap.  125),  Lord  Craigie  observed, — "  I  do  not  see  that  there 
is  any  distinction  between  superior  and  inferior  judges;   and  I 
think  jodges  or  lawyers  may  be  sued  for  damages  for  nialversatiota 
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creating  an  injniy  to  a  practitioner  before  the  ConrtT     Lord 
Glenlee  said, — ^^  Where  the  only  thing  complained  of  is,  that  the 
judge  has  performed  a  judicial  act  in  an  improper  way,  there,  I 
think,  it  would  not  do  to  allow  an  action.     But  if  you  come  to  a 
judge  going  ultra  viresy  though  it  may  still  bear  the  character  of  a 
judicial  act,  I  think  he  would  be  responsible."    This  ezpressioQ  of 
opinion  was  concurred  in  by  Lord  J.-C.  Boyle.    With  reference  to 
judges  in  the  inferior  courts  (and  the  principle  is  exactly  the  same 
in  both  cases),  Lord  J.-C.  Hope  observed, — ^^  I  have  no  intention 
of  lajring  down  the  abstract  doctrine,  that  for  nothing  done  by  a 
Sheriff  can  he,  in  any  circumstances,  or  on  any  averments,  by  anj 
possibility,  incur  personal  liability.     Such  a  proposition  would  be 
most  unsafe ;  for  it  is  impossible  to  foresee  what  might  perchance 
be  done  under  the  colour  and  cloak  of  judicial  functions,  or  in  the 
course  of  exercising  such  functions"  {HamiUon  v.  Andersouj  18  D. 
1018).    This'was  also  substantially  the  view  taken  by  the  House 
of  Lords  with  reference  to  the  case,  so  unlikely  to  occur,  of  a 
judge  doing  something  altogether  ultra  vires  of  his  ofBoe.    The 
responsibility  of  judges  for  erroneous  decisions  is  insured  by  the 
criticisms  of  an  intelligent  Bar,  and  of  the  public  press.     Our  own 
experience  leilds  us  to  believe  that  those  are  most  tolerant  of  adverse 
criticism,  whose  judgments  are  the  least  likely  to  suffer  by  it. 

These  opinions,  it  wUl  be  seen,  are  in  harmony  with  the  principles 
explained  in  the  outset.  Unless  the  judge  refiises  to  perform  bis 
duty,  or  corruptly  perverts  it,  no  action  will  lie ;  if  the  Court  is  satis- 
fied that  he  has  bona  fide  applied  his  mind  to  the  case,  they  will  not 
inquire  further,  but  will  presume  that  the  high  discretionaiy  power 
with  which  judicial  officers  are  entrusted,  has  been  well  exercised. 

2.  Phyaidane. — If  a  physician  is  guilty  of  culpable  negligence,— 
as,  for  instance,  by  carelessly  giving  one  medicine  for  another,  or 
by  neglecting  to  visit  the  patient  at  a  critical  period,  or  by  inflict- 
ing a  needless  injury  in  performing  an  operation, — ^he  is  liable  in 
damages.  Thus,  in  Dalziel  v.  Osborne  (20  D.  55),  issues  were  ad- 
justed to  try  the  question,  whether  a  patient  had  been  injured  by 
administering  a  noxious  drug  in  place  of  a  salutary  medicine.  But 
no  damage  is  incurred  by  reason  that  the  best  remedies  have  not 
been  used, — the  particular  remedy  being  always  a  matter  of  discre- 
tion, depending  on  the  circumstances  of  the  case,  into  which  the 
Court  will  not  inquire.  If  the  patient  is  distrustful  of  the  akSl  of 
his  adviser,  his  remedy  is  to  dismiss  the  doctor,  or  call  in 
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It  18  matter  of  trite  law,  that  a  patient  cannot  be  obliged  to  do  or 
sabmit  to  anything  the  doctor  chooses  to  prescribe.  But  if  a  sur- 
geon has  been  allowed  to*  commence  an  operation,  we  apprehend  he 
is  entitled  to  finish  it,  in  spite  of  the  resistance  of  the  patient,  which 
common  sense  requires  him  to  attribute  to  physical  weakness,  and 
not  to  any  deliberate  intention  to  recall  his  authority.  It  is  needless 
to  add  that  the  adoption  of  a  different  rule  might  be  hazardous  to 
life,  and  would  deprive  the  surgeon  of  the  confidence  necessary  to 
support  him  in  this  trying  sphere  of  dnty. 

3.  CounseL — It  is  otherwise  with  the  lawyer.  A  litigant  may, 
at  any  moment  in  the  progress  of  a  law-suit,  withdraw  his  mandate 
from  his  connsel  and  agents ;  for,  although  such  conduct  may  be 
unreasonable,  and  may  result  in  the  ruin  of  his  case,  and  of  his 
whole  fortune  and  prospects  in  life,  there  is  no  help  for  it, — the 
litigant  being  entitled  to  be  as  unreasonable  as  he  pleases  in  the 
management  of  his  own  affairs.  But  he  cannot  control  his  legal  ad- 
visers in  the  conduct  of  his  case ;  who  are  bound,  by  their  duty  to  the 
Court  and  to  themselves,  to  do  their  utmost  to  attain  success,  and  are 
not  required  to  attend  to  the  ignorant  suggestions  of  the  client.  The 
law,  which  allows  the  litigant  to  be  heard  by  counsel,  proceeds  on 
the  assumption  that  he  is  unskilled  in  the  conduct  of  law-suits ;  and 
it  would  be  a  practical  absurdity  to  amerce  the  counsel  in  damages, 
because  he  refused  to  yield  his  judgment  to  that  of  the  client  in  a 
matter  in  which  his  professional  knowledge  gives  him  the  better 
means  and  opportunity  of  judging.  On  this  principle,  the  Court, 
in  the  case  of  CurrU  v.  Glen  (9  D.  308),  refused  to  allow  a  new 
trial,  on  the  statement  that  the  case  had  been  abandoned  without 
the  consent  of  the  party,  who  was  present  at  the  trial ;  and  in 
Mackintosh  v.  Preiser  (22  D.  421),  the  Court  would  not  grant  a  rule 
for  a  new  trial,  on  an  affidavit  that  the  Solicitor-General  had  ne- 
glected to  examine  the  pursuer  as  a  witness  for  his  own  case,  after 
having  agreed  to  do  so.  In  both  cases,  it  was  observed  that  the 
party  might  have  withdrawn  his  mandate  in  time  to  prevent  the 
evidence  fix>m  being  altogether  excluded,  and  might  have  either  in- 
structed other  counsel,  or  conducted  his  case  personally.  If  the 
party  does  not  withdraw  his  mandate,  he  will  not  be  allowed  to  go 
back  upon  any  step  that  has  been  finally  taken  by  his  counsel  on 
his  behalf.  We  have  more  than  once  been  present  in  the  Criminal 
Courts  when  prisoners  have  made  complaints  that  some  absurd  or 
improbable  defence  was  not  stated  by  their  counsel ;  and  the  answer 
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made  was  always  to  this  effect : — '^  You  were  at  liberty  to  address  * 
the  jury,  either  by  yourself  or  by  counsel ;  you  have  already  been 
heard  by  counsel,  and  cannot  be  allowed  to  make  a  second  speech/* 
In  short,  appearance  by  counsel  is  a  privilege,  and  the  party  avsul- 
ing  himself  of  the  privilege  must  submit  his  judgment  to  that  of  his 
advocate. 

The  strength  of  this  principle  is  also  exemplified  when  viewed 
in  relation  to  the  control  which  counsel  possess  over  the  record. 
With  a  view  to  prevent  the  time  of  the  Court  being  wasted  in  the 
discussion  of  frivolous  and  untenable  pleas,  it  is  deemed  essential 
that  every  step  in  process  be  signed  by  the  counsel  or  ag^it ;  and  it 
is  a  settled  principle,  that  the  procurator  is  responsible  for  the  plead- 
ings (Hamilton  v.  Anderson,  p.  Lord  Ch.  Chelmsford,  '6  Macq.  373). 
In  the  Court  of  Justiciary,  from  the  favour  shown  to  prisoners,  the 
rule  was  so  far  relaxed  by  statute  as  to  allow  special  defences  and# 
lists  of  exculpatory  witnesses  to  be  signed  by  tlie  panel ;  but  it  is 
scarcely  necessary  to  add,  that  indictments  must  be  signed  byconn- 
sel.  In  Rennie  v.  Murray  (13  D.  36)  it  was  ruled,  that  conde* 
scendences  must  be  signed  by  counsel ;  and  the  same  was  previously 
held  with  reference  to  defences. 

The  case  of  Scott  (10  D.  732),  in  which  a  petition  was  sustamed, 
though  signed  only  by  the  party,  is  of  doubtful  authority.  In  the 
ease  of  Macdonald  (1857,  unreported),  the  Court,  without  deciding 
that  the  petition  was  incompetent  for  want  of  counsePs  signature) 
rejected  it  on  the  ground  of  informality.  The  applicant  stated  in 
Court  that  he  had  been  unable  to  obtain  the  assistance  of  an  ad?o- 
cate ;  but  it  was  observed,  that  if  he  had  a  pleadable  case,  counsel 
would  not  refuse  to  sign  the  petition.  It  is  obvious  to  remark,  that 
no  action  could  lie  against  counsel  for  neglecting  to  state  a  groaod 
of  action  or  defence  which  he  had  been  instructed  to  state;  the 
very  object  in  requiring  his  signature  being  to  insure  that  the 
case  shall  be  stated  by  a  person  on  whose  discretion  and  sldU  the 
Court  can  rely. 

In  the  case  of  Halket  v.  Panmure,  July  1860,  it  was  observed  by 
the  Lord  President,  that  the  renouncing  of  probation  was  a  step  which 
lay  within  the  discretion  of  counsel,  and  in  regard  to  wbich  they 
could  not  be  controlled  by  instructions.  This  power,  his  Lordship 
said,  was  analogous  to  the  discretion  assumed  in  regard  to  calling 
witnesses  or  addressing  the  Court,  and  was  entirely  within  the  man- 
date of  the  advocate.     The  other  judges  of  the  First  Divismn  were 
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understood  to  assent.  If  this  be  sound  doctrine,  the  independence 
of  tbe  Bar  of  Scotland  may  be  regarded  as  completely  established  in 
all  that  relates  to  the  bona  fide  conduct  of  the  action  in  Court ;  for, 
if  the  advocate  can  foreclose  his  client  from  proof  altogether,  it  would 
be  ridiculous  to  dispute  his  right,  when  proof  is  led,  to  determine,  if 
we  may  borrow  the  Parliamentary  phrase,  everything  relating  to 
^tbe  matter,  manner,  measure,  and  time"  of  leading  it. 

In  approaching  the  more  delicate  class  of  questions,  as  to  the  right 
of  counsel  to  put  an  end  to  the  action  by  compromise  or  reference, 
we  do  not  propose  to  enter  into  elaborate  investigation  of  the  au- 
thorities oq  the  point.     Our  object  in  this  paper  is  rather  to  narrow 
the  field  of  discussion  by  reviewing  settled  principles  and  stating 
difficulties,  than  to  offer  speculative  opinions  which  would  be  of 
no  practical  utility  to  the  reader.     We  confess  we  have  not  been 
greatly  enlightened  by  a  perusal  of  the  ingenious  arguments  ad- 
vanced in  support  of  the  action  against  Lord  Chelmsford.     The 
following  considerations,   however,  may  suffice  to  show  the  difK- 
culty  of  the  problem.      First,  it  seems  clear  on  principle,  that 
ooansel  can  have  no  general  authority  whatsoever,  except  during 
tbe  progress  of  an  argument  or  trial  in  open  Court.     The  mandate  of 
counsel  must  of  necessity  expire  as  soon  as  that  particular  step  at 
which  he  was  authorized  to  assist,  has  been  brought  to  a  conclusion. 
Again,  it  is  eminently  absurd  to  suppose  that  an  advocate— who  is 
instructed,  say,  to  prepare  a  pleading — can  agree  to  anything  that 
will  bind  tbe  client,  except  in  so  far  as  the  pleading  itself  may  bind 
bim.    Tbe  language  of  the  popular  metaphor  by  which  the  gown  is 
said  to  be  the  advocate's  mandate,  implies  that  no  general  man- 
date can  be  claimed,  except  on  the  occasion  of  appearing  in  Court. 
Further,  as  the  advocate  cannot  be  presumed  to  be  in  a  position  to 
form  an  opinion  on  the  merits  of  his  client's  case  until  that  of  the 
opposite  party  has  been  fully  stated,  it  follows  that  he  is  in  pessima 
fide  if  he  agrees  to  surrender  anything  on  an  unclosed  record.     Up 
to  this  stage,  therefore,  there  is  neither  reason  nor  authority  to  sanc- 
tion a  settlement  made  by  counsel,  without  special  instructions  to 
that  effect. 

After  an  action  has  come  into  the  debate  roll,  or  has  gone  before 
^  J^Ty  1^  ^^11  be  seen  that  it  is  extremely  difficult  to  devise  any  prac- 
tical limitation  of  the  authority  of  counsel  over  the  proceedings.  At 
this  stage,  it  is  at  least  essential  that  the  advocate  should  have  a  right 
of  selection  from  amongst  the  various  facts  or  arguments  that  may 
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be  brought  under  his  notice.     Sach  a  right,  when  carried  to  the 
utmost  extent,  implies  that  he  may  decline  to  lead  any  evidence,  or 
to  offer  any  argument,  in  support  of  his  client's  case ;  for  there  is 
obviondy  no  resting-place  between  what  Carlyle  would  call  ^  the 
divine  right  of  silence,"  and  the  opposite  system,  which  would  degrade 
the  advocate  into  the  mere  mouthpiece  of  his  client.    Now,  the 
silent  system  may  be  resorted  to,  either  because  the  opponenfs 
speech  is  unanswerable,  or  because  it  is  not  considered  deserving  of 
an  answer.    We  have  known  instances  in  which  the  jury  have  been 
misled  as  to  the  real  reason,  and  have  given  the  mute  orator  the 
benefit  of  a  verdict  which  would  certainly  not  have  been  accorded 
to  the  most  carefully  studied  effusions  of  the  forensic  art    The 
result,  however,  is  generally  quite  opposite.    If,  then,  an  advocate 
has,  and  from  the  necessity  of  the  case  must  have,  the  power  of 
consenting  to  a  verdict  against  his  client,  by  simply  sitting  still  and 
allowing  his  antagonist  to  walk  over,  is  there  anything  to  be  gained 
by  denying  him  the  power  of  effecting  a  beneficial  arrangement! 
Take  the  case  of  an  action  for  libel.    The  publication,  we  will  say, 
is  clearly  proved ;  and  there  is  nothing  to  be  said  in  justification. 
The  defender  is  wealthy ;  and  it  is  apparent  to  all  that  the  joiy  are 
prepared  to  give  heavy  damages.    In  such  a  case,  it  is  clear  that  a 
compromise  by  counsel  may  be  agreeable  to  both  parties, — the  pur- 
suer being  satisfied  by  the  withdrawal  of  all  offensive  ezpresnons, 
and  payment  of  expenses ;  while  the  amour  propre  of  the  defender 
is  saved  by  the  reflection,  that  his  consent  is  not  asked  to  the  apology 
which  is  judiciously  tendered  on  his  behalf.    It  is  needless  to  mul- 
tiply examples ;   the  experience  of  every  professional  adviser  will 
suggest  instances  in  which  the  power  of  compounding  or  settling  a 
claim  may  be  most  judiciously  and  effectively  exercised  during  the 
progress  of  the  trial.    Nor  can  we  see  any  sound  distinction  between 
the  two  cases  of  compromising  a  suit,  and  referring  it  to  arbitration, 
in  the  absence  of  the  client   If  there  is  any  distinction ;  then,  of  the 
two  cases,  the  act  of  entering  into  a  judicial  reference  appears  to  be  the 
more  arbitrary  exercise  of  discretion ;  yet  it  was  conceded  in  Swin* 
fen^s  case  (2  L.  T.  406)  that  the  power  of  entering  into  a  reference 
is  inherent  in  the  office  of  counsel ;  and  this  is  also  the  doctrine  of 
the  Scotch  Courts,  as  established  by  the  cases  of  GilfiUan  v.  Brovn 
(11 S.  548),  and  Forbes  v.Lord  Duffus  (12  F.C.  321),  and  conatantly 
acted  upon  in  practice. 

The  circumstances  which  appear  to  have  weighed  with  the  Court 
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of  Chancery  in  setting  aside  the  compromise  effected  on  behalf  of 
Mrs  Swinfen,  were, — (1.)  That  the  cause  was  not  in  the  hands  of 
the  jury ;  the  issue  having  been  directed  merely  for  the  purpose  of 
informing  the  conscience  of  the  judge,  who  was  entitled  to  disre- 
gard the  verdict  if  against  the  weight  of  the  evidence ;  (2.)  That 
the  compromise  embraced  matters  beyond  the  scope  of  the  action ; 
(3.)  That  the  client  had  been  consulted  before  the  negotiations  were 
completed,  and  had  refused  to  consent  to  the  transaction.  The  last 
ground  is  amply  sufficient,  in  our  apprehension,  to  justify  the  deci- 
sion. Desirable  as  it  may  be  that  counsel  should  be  free  to  act  for 
their  clients  in  unforeseen  emergencies,  it  is  quite  another  thing  to 
say  that  they  shall  stop  the  action,  when  the  client  insists  upon 
having  it  tried.  Common  sense  suggests  that  the  client  must  have 
a  veto  in  all  matters  vital  to  the  action.  It  is  mere  mockery  to 
consult  him  if  his  wishes  are  to  be  disregarded ;  and  it  is  really  a 
usurpation  of  the  office  of  the  judge  for  any  advocate  to  say  that  he 
will  decide  that  his  client  has  no  case,  and  will  affect  to  deprive  his 
feUow-citizen  of  his  property  without  a  trial,  and  in  defiance  of  his 
known  wish  and  desire.  Nor  do  we  think  it  desirable  that  damages 
should  be  withheld  in  cases  of  this  nature.  Let  it  be  understood 
that  there  is  no  discretionary  power  to  settle  after  the  client's  veto 
has  been  interposed.  If  the  act  is  not  a  matter  of  discretion, 
there  is  no  principle  on  which  the  advocate  can  claim  immunity  for 
civil  responsibiUty.  The  act  is  confessedly  ultra  vires  of  the  nego- 
tiator, and  he  cannot  plead  the  discretion  of  an  advocate  for  an 
error  in  judgment  committed  in  a  matter  beyond  the  limits  of  that 
discretion. 

We  are  not  of  those  who  imagine  that  any  light  can  be  thrown 
npon  this  region  of  legal  ethics,  or  any  useful  explanation  obtained 
regarding  the  principles  of  decision,  by  resuscitating  the  old  fiction 
of  advocacy  being  a  gratuitous  function.  The  principle  that  its 
duties  are  discretionaiy,  appears  to  us  to  be  amply  sufficient  to 
relieve  practitioners  from  civil  responsibility  for  error  in  all  cases, 
except  those  of  the  grossest  and  most  culpable  negligence.  Where 
the  duty  is  such  as  to  leave  no  discretion,  it  would  be  alike  mis- 
chievous and  impolitic  to  hold,  that,  because  there  was  no  lucrative 
csontract,  there  should  be  no  responsibility.  Suppose,  for  instance, 
that  an  advocate  were  to  neglect  to  prepare  a  note  to  be^reponed 
against  an  interlocutor  by  default,  and  that  a  valuable  claim  is  sacri- 
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ficed  through  his  negligence ;  is  it  to  be  supposed  that  his  office  would 
protect  him  from  responsibility  for  this  f  The  peculiarity  of  his 
position  is,  that  almost  all  his  duties  are  discretionary,  in  a  greater 
or  less  degree ;  and  it  is  this  peculiarity,  and  this  alone,  which  pre- 
vents the  application  of  the  ordinaiy  principles  of  civil  responsi- 
bility to  the  profession  of  the  Bar. 

We  reserve  for  another  publication  some  remarks  on  the  respon- 
sibility of  agents,  which  are  necessary  to  complete  the  discussion  of 
our  subject* 
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The  collation  which  takes  place  between  younger  children  in 
claiming  legitim,  is  quite  different  in  its  nature  from  that  collation 
which  takes  place  with  an  heir  when  he  claims  legitim  or  dead's 
part.  The  former  species  of  collation  was  derived  from  the  civil  law, 
while  the  latter  seems  to  have  arisen  from  the  collision  between  the 
rule^  of  succession  under  the  civil  law,  aild  under  the  feudal  system. 

THIS  COLLATION  HAS  NO  PLACE  EXCEPT  IN  THE  DIVISION  OF 

LEGITIM. 

The  object  of  collation  is  to  secure  an  equitable  division  of  the 
legitim  among  those  entitled  to  claim  it,  and  it  applies  only  in 
questions  between  such  parties.  Jus  relictse  and  legitim  are  in- 
variably fixed  by  the  amount  of  the  free  moveable  estate  at  the  date 
of  the  husband  or  father's  death,  without  taking  into  account  ad- 
vances or  provisions  made  by  him  to  wife  or  children  during  his  life; 
and  once  ascertained,  their  amount  is  not  affected  by  collation  after- 
wards. A  widow,  if  entitled  to  jus  relictse,  is  entitled  to  the  whole 
of  it  without  collation  ;  and  legitim,  if  due  at  all,  goes  entire  to  the 
child  or  body  of  children  entitled  to  it,  however  much  they  may 
have  received  from  their  father  during  his  life.  See  Erskine,  iii. 
9,  25 ;  Campbell  v.  Anstruthery  June  16,  1837,  F.C. ;  BreadaOxm 
V.  Marquis  of  CluindoSy  House  of  Lords,  Aug.  16,  1836  ;  2  S.  and 
M'L.  377. 

It  is  not  inconsistent  with  this  doctrine,  that  if  a  child  entitled  at 
the  date  of  his  father's  death  to  a  share  of  legitim  afterwards  re- 
nounces i^,  the  father's  executor  or  residuary  legatee  may  demand 
collation ;  for  he  holds  the  right  of  the  child  who  has  renooBoed. 
Being  in  right  of  that  child,  he  may  call  upon  the  other  duldren 
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claiming  legitim  to  collate,  and  will  himself  be  obliged  to  collate  the 
advances  which  have  been  made  to  the  child  whom  he  represents. 

NATURE  OF  COIXATIO  INTER  LIBEROS. 

Collatio  inter  Itberos  is  an  equitable  rule  for  securing  a  fair  division 
of  legitim  among  those  entitled  to  claim  it,  hj  taking  into  account 
advances  made  by  the  father  to  each  child  respectively  during  his 
Ufe. 

It  was  derived  from  the  Roman  law ;  and  as  its  origin  throws 
some  light  upon  its  nature,  the  following  passage  is  quoted  from  Mr 
Frasei^s  work  on  the  Personal  Relations,  vol.  i.,  p.  571 : — **  By  the 
ancient  Roman  law,  emancipated  children  had  no  share  of  their 
&ther^8  succession,  because  they  were  not  in  familia  at  his  death ;  a 
mle  which  the  praetors  overthrew.  By  thus  admitting  these  children 
to  the  succession,  a  great  hardship  was  imposed  upon  those  not 
emancipated,  because,  as  the  latter  could  not  acquire  any  property 
to  themselves,  seeing  that  all  their  earnings  went  to  their  father, 
whose  slaves  they  were  in  reality,  the  admission  of  the  emancipated 
children  to  the  succession  gave  the  latter  a  right  to  a  share  of  the 
property  which  the  industry  of  the  former  may  have  amassed.  To 
remedy  this,  the  prsetors  subsequently  decreed,  that  the  emancipated 
children  should  throw  into  the  fund  all  their  own  property  (generally 
speaking)  before  they  could  claim  a  share  of  the  paternal  inheri- 
tance." 

In  our  law  no  forisfamiliation  without  a  discharge  of  legitim  will 
affect  a  son  or  daughter's  right  to  claim  it.  The  effect  of  collation 
is  to  bring  into  account,  in  the  dividing  of  legitim,  the  advances  which 
have  been  made  by  the  father  in  his  lifetime  to  each  child,  so  that 
there  may  be  an  equality  amongst  the  children. 

WHAT  ADVANCES  MUST  BE  COUJLTED. 

Erskine  (iii.  9,  24)  states,  that  ^^  every  provision  given  by  the 
father  to  the  child  falls  under  collation:  not  only  the  tocher,  or 
other  provisions  granted  in  his  or  her  marriage-contract,  or  in 
separate  bonds,  but  all  sums  actually  advanced  by  the  father  to  the 
child,  or  for  his  behoof,  though  without  any  writing  signed  by  the 
receiver  obliging  himself  to  account."  Professor  Bell,  in  his  "  Prin- 
ciples," says,  sec.  1588 :  ^^ Advances  will  be  imputed  to  the  legitim  in 
the  following  circumstances : — If  made  for  the  purpose  of  setting  the 
child  up  in  trade,  or  for  a  settlement  in  the  world,  or  for  a  marriage 
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portion."     He  then  states  the  exceptions,  which  will  be  ooondered 
afterwards. 

In  the  case  of  Johnston  v.  Cochran^  13  Jan.  1829  (7  S.  lU), 
it  was  held,  that  a  daughter  who  had  received  L.500  fipom  her  father 
on  her  marriage,  was  bound  to  impute  that  provision,  with  the  in- 
terest thereof  since  payment,  in  satisfaction  pro  ta/nio  of  her  le^tim. 
See  also  Nicohovla  Assignee  v.  Hunter^  3  March  1841,  Fac.  CoL 
In  the  case  of  Kay  v.  Kay,  12  July  1844  (16  Jur.  550),  ad- 
vances made  to  set  a  child  up  in  trade  were  imputed  to  legitim. 

▲DTANCE8  WHICH  ABE  NOT  THE  SUBJECT  OF  COLIATIOK. 

1.  Advances  which  do  not  diminish  the  fund  from  which  legitim 
is  due. 

2.  Advances  not  gratuitous. 

3.  Advances  intended  as  gifts  in  addition  to  legitim. 

1  Advances  which  do  not  diminish  the  Fund  from  which  Legitim 

is  due. 

Heritable  Subjects. — As  heritable  subjects  are  not  taken  into 
account  in  fixing  the  amount  of  legitim,  grants  of  such  subjecta  in 
favour  of  a  child  who  is  not  heir  at  law,  do  not  affect  tlie  legitim, 
and  are  not  brought  into  collation  when  that  child  claims  a  share 
of  it.  Stair,  3,  8,  46 ;  Ersk.  3,  9,  25 ;  Marshall  v.  MarAaa^ 
Trustees^  21  Nov.  1829,  8  S.  110.  The  rule  in  questions  of  this 
nature,  for  determining  what  subjects  are  heritable  and  what  more- 
able,  must  be  the  same  as  that  which  applies  in  fixing  the  amooot 
of  legitim.  If  any  subject  is  not  taken  into  account  in  estimating 
legitim  in  respect  of  its  being  heritable,  it  is  alto  excluded  from 
collation. 

Advances  made  on  Deathrbed. — As  legitim  is  not  a&cted  by  death- 
bed deeds,  such  advances  mast  come  entirely  out  of  dead's  part, 
and  are  excluded  from  collation. 

Legacies. — ^These  do  not  affect  the  amount  of  legitim^  and  there- 
fore are  not  subject  to  collation.  If  a  legacy  is  granted  on  the  con* 
dition,  expressed  or  implied,  that  the  party  taking  it  will  not  claim 
legitim,  that  condition  must  be  complied  with  if  the  legacy  is 
claimed.  In  the  case  of  BreadaJJbanis  Trustees  v.  Ihike  and 
Duchess  of  Buckingham^  5  March  1840  (2  D.  731),  this  fcint 
was  so  determined,  in  conformity  with  the  unanimous  cffkAm  of 
the  whole  Court.    Lord  Fullerton  said :  <^  One  rule  of  constrsction 
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I  consider  to  be  fized^ — ^that  a  testator  w^ho  confines  a  child  to  a 
provision  of  a  particular  amount,  declared  to  be  in  satisfaction  of 
legitim,  must  be  held  to  have  intended,  that  if  his  power  in  this 
particnlar  be  challenged,  and  the  legitim  be  claimed,  the  testamen- 
taiy  provitton  in  fayonr  of  the  paity  so  challenging  shall  not  take 
effiact.  Whether  the  case  be  put  on  the  technical  ground  of  appro- 
bate and  reprobate,  or  the  more  general  ground  of  the  implied  in- 
tention of  the  testator,  the  consequence  is  the  same.  The  specific 
provision  is  hdd  to  be  conditioned  on  the  compliance  with  the  other 
parts  of  the  settlement ;  and  the  violation  of  the  condition  of  course 
vacates  the  provision  to  which  it  was  attached."  In  this  case,  it 
seems  to  have  been  expressly  declared  that  the  provision  should  be 
^Mo  fall  satisfaction  of  all  my  daughter  could  lay  claim  to  in  name 
of  legitim,"  etc.  But  in  the  case  of  a  general  settlement,  even  when 
there  is  no  such  provision,  it  has  been  held  that  a  child  cannot 
claim  legitim  and  take  under  it.  In  the  case  of  Henderson^  26 
Jaly  1782,  it  was  contended  on  behalf  of  one  of  the  parties,  that  the 
settlement  could  only  afiect  dead's  part,  and  that  there  was  no  in- 
consistency in  a  child  taking  a  legacy  (or  a  share  of  dead's  part) 
under  the  settlement  and  claiming  legitim;  but  it  was  decided 
otherwise.  A  similar  decision  was  given  in  the  case  of  CoUter^  6 
July  1833.  These  decisions  evidently  rest  on  the  ground  that  a 
general  settlement  carries  all  the  moveables,  and  that  a  claim  for 
I^tim  is  incompatible  with  the  integrity  of  the  deed.  See  the 
joint  opinion  of  the  judges  in  Fisher  v.  Dixon^  6  July  1841,  3  D. 
1181.  The  point  was  also  decided  in  the  case  oi  Minto  or  Clephane 
V.  Kirkpairicij  20  May  1842  (4  D.  1224),  where  a  general  settle- 
ment,  conveying  the  granter^s  whole  means  and  effects  to  a  son,  and 
providing  an  annuity  to  a  daughter,  was  held  to  be  inconsistent 
with  a  claim  for  legitim  made  by  the  daughter :  the  deed  made  no 
reference  to  her  legitim.  The  Lord  Ordinar/s  judgment,  adhered 
to  by  the  Court,  contained  the  following  findings:  ^^ Finds  that, 
though  the  said  Margaret's  right  to  legitim  could  not  be  affected  or 
taken  away  by  this  settlement,  it  necessarily  imported  an  intention 
on  the  part  of  the  maker  to  exclude  any  such  claim ;  and  that  this 
intention  was  thwarted,  and  the  settlement  itself  in  so  far  frustrated 
and  disappointed,  by  the  claim  afterwards  successfully  made  by  the 
said  Margaret  for  her  legitim :  Finds  that,  by  insisting  and  pre- 
vailing in  this  claim,  the  said  Margaret  did  directly  impugn  and 
repudiate,  and  to  a  certain  extent  defeat,  the  said  settlement,  and 
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could  not|  therefore,  take  benefit  froniy  or  maintain  any  claim 
under  it.** 

When  a  child  entitled  to  legitim  takes  under  a  general  settlement 
as  residuary  legatee,  he  is  entitled  to  plead  on  his  own  right  to 
legitini|  to  the  effect  of  reducing  the  shares  of  other  children  dum- 
ing  it ;  and  in  doing  soy  he  is  not  obliged  to  collate  the  residue.  His 
claim  for  legitim  is  not  necessarily  inconsistent  with  the  general 
settlement ;  but  even  supposing  that  the  child  were  held  to  have 
renounced  legitim  by  taking  under  settlement,  the  right  so  re- 
nounced would  fall  to  the  child  as  disponee,  and  the  same  result 
would  follow  as  before.  This  was  expressly  decided  in  FUker^* 
Dixofiy  6  July  1841,  3  D.  1181.  In  the  opinion  given  by  Lord 
Fullerton,  concurred  in  by  all  the  consulted  judges,  the  following 
passage  occurs : — ^^  It  would  be  a  strange  inconsistency  to  hold  that 
William  Dixon  was,  as  has  been  found,  entitled  to  plead  on  the 
claims  of  legitim  of  his  sisters,  who  accepted  the  provisions  in  aitis- 
faction  of  those  claims  in  limiting  the  effect  of  Mrs  Fisher^s,  and  to 
refuse  the  same  effect  to  his  own  claim,  which  he  has  neither  re- 
nounced directly  nor  by  implication.  For  it  seems  to  be  an  abuse 
of  terms  to  maintain  that  a  child  who  takes  the  benefit  of  a  general 
settlement  in  his  favour,  eo  ipso  renounces  the  claim  of  legitim. 
His  legitim  is  nothing  but  a  certain  portion  of  the  moveable  effiscts 
of  the  testator,  the  whole  of  which  are  given  him  by  the  settlement 
By  taking  under  such  a  settlement,  then,  he  renounces  nothing; 
on  the  contrary,  he  acquires,  in  relation  to  a  certain  portion  of  thoae 
effects,  an  additional  title  to  that  which  he  held  by  force  of  law. 
In  the  first  place,  the  general  disposition  gives  him  all  the  dead*8 
part ;  and,  secondly,  it  gives  him  all  the  fund  of  legitim,  to  a  cer- 
tain share  of  which  he  had  a  right  independently  of  it"  It  may  be 
observed,  that  if  the  residuary  legatee's  claim  for  legitim  exceeds 
the  residue,  he  cannot,  after  taking  under  the  deed,  claim  legitim^ 
because  in  such  case  the  claim  is  incompatible  with  the  deed. 

2.  Advances  not  GratuUaus, 

(1.)  When  they  go  to  extinguish  an  obligation  lying  <m  the 
father. 

When  a  Father  is  his  San*s  Debtor* — ^In  this  case,  indefinite  ad- 
vances made  by  a  father  to  his  son  will  be  imputed  to  acoount 
of  the  debt  until  it  is  extinguished ;  and  such  advances,  therefore, 
will  not  be  subject  to  collation.     Those  who  have  right  to  jw 
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reliet€B  and  deatTa  part  have  the  interest  to  see  that  this  is 
done.  If  the  advances  are  allowed  to  be  reckoned  as  payments  to 
account  of  legitim,  the  debt  will  remain  due  by  the  father^s  estate, 
while  the  claim  for  legitim  will  still  extend  to  a  third  of  the  free 
residoe.  The  legitim  would  thus  be  indirectly  increased  by  the 
advances  made  during  life,  while  it  would  only  have  to  bear  one- 
third  of  the  loss  arising  to  the  general  estate,  from  the  advances  not 
being  imputed  to  the  debt. 

Beeampense  far  Services  rendered  by  Children. — Stair  says  that 
donations  to  children  for  any  special  service  done  to  their  parents 
do  not  come  under  collation.  An  illustration  of  this  may  be  found 
in  the  case  Minto  v.  Kirkpatrickj  23  May  1833,  where  a  son, 
who  had  been  taken  into  partnership  by  his  father,  was  held  not 
to  be  bound  to  collate  the  value  of  the  share  of  the  company's  stock 
which  he  so  acquired,  on  the  ground  of  its  being  to  some  extent 
remuneration  for  his  services  in  superintending  his  father^s  business, 
as  well  as  payment  of  a  debt  due  by  the  father  to  the  son  as  one  of 
his  mother's  next  of  kin. 

Advances  made  for  the  ChiUts  Upbringing  and  Education. — As 
it  is  the  duty  of  parents  to  support  and  educate  their  children, 
the  expenses  incurred  by  them  in  fulfilling  this  obligation  are  not 
looked  upon  as  advances  to  account  of  legitim.    In  the  case  of 
Irving  v.  Irving^  7  February  1694  (4  Brown's  Sup.  144),  it  was 
held  that  an  apprentice  fee  was  not  subject  to  collation,  because  it 
is  a  debitum  naturals  on  a  parent  to  educate  his  children;   and 
lawyers  think  that  impensse  bestowed  that  way,  ^^nec  veniunt  in  cofn- 
putationem  legiUmce  nee  in  coUationem  bonorumJ*    It  would  seem  to 
be  consistent  with  this  principle  that  the  extent  of  the  natural  ob- 
ligation on  the  parent  should  be  the  measure  of  the  expenses  for 
aliment  excluded  from  collation ;  so  that,  if  a  child  has  been  sup- 
ported by  his  father  afler  he  was  able  to  support  himself,  or  has  got 
a  more  liberal  education  than  he  had  a  right  to  expect  from  his 
father,  the  extra  expense  thereby  incurred  should  be  subject  to 
collation.     Lord  Stair,  however,  says : — "  Though  one  child  were 
elder  or  longer  entertained  than  the  rest,  or  though  more  sumptu- 
ously, or  though  educated  with  more  noble  accomplishment,  and  at  a 
greater  rate, — as  being  bred  at  schools,  travels,  exercises,  etc., — 
neither  the  instruments  requisite  for  these,  as  books,  clothes,  or  the 
like,  came  under  collation,  or  was  there  any  estimate  or  consideration 
thereof.    The  reason  is,  because  entertainment  and  education  is  pre- 
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SQined  to  be  according  to  the  fitness  and  capacity  of  the  persons, 
whereunto  a  proportion  is  observed  in  all  societies  and  commanions; 
and  therefore  the  parents  are  presumed  to  have  expended  apon 
their  children  proportionally,  according  to  the  capacity  and  excel- 
lence of  their  spirits,  and  to  render  them  fit  for  the  services  of 
their  generation ;  which,  as  they  have  a  benefit,  so-  they  have  with 
them  a  large  burden  and  ofttimes  hazard"  (Stair,  3,  8,  26).  It 
may  be  donbted  to  what  extent  this  principle  would  now  be  carried. 
But  even  though  it  were  held  that  these  extra  expenses  were 
gratuitous  on  the  part  of  the  father,  it  still  might  be  contended  that 
the  father,  in  giving  the  liberal  education,  did  not  intend  to  diminish 
the  son's  legitim.  If  this  view  were  taken,  nice  questions  migbt 
arise,  as  to  whether  in  any  case  the  liberal  education  was  given  by 
the  father  sua  sponte^  or  at  the  son's  request.  If  a  son,  after  bavin;; 
received  from  his  father  an  education  suitable  to  his  circumstances, 
gets  advances  from  him  at  his  own  request  to  enable  him  to  cany  his 
education  further,  these  advances  would  seem  to  fall  under  collation. 

(2.)  Advances  which  create  an  obligation  on  the  son. 

When  Father  becomes  his  SorCs  Creditor. — When  advances  are 
made  by  a  father  to  a  son,  so  that  he  himself  or  his  executor  can 
recover  them,  they  do  not  come  into  view  in  the  division  of  legitim. 
The  son,  in  respect  of  such  advances,  is  in  the  position  of  a  debtor 
to  his  father^s  estate,  but  the  executor  may  retain  the  son's  share 
of  legitim  until  the  debt  is  paid.  Loans  made  by  a  father  to  a 
son  to  set  him  in  bnsiuess,  or  fo  assist  him  when  in  difficulties,  are 
in  this  position ;  so  that,  if  the  son  becomes  bankrupt  and  is  dis- 
charged, not  only  will  the  father's  estate  suffer  from  the  loss,  bat 
the  other  children  cannot  bring  the  advances  so  made  into  account 
in  collation  (  Webster^  4  June  1859,  21.  D.  915).  It  seems  there- 
fore to  be  advisable  that  the  father,  before  making  such  a  loan, 
should  enter  into  an  agreement  with  the  son,  that,  if  not  repaid, 
the  sum  and  interest  should  be  taken  as  payments  to  account  of 
le^tim,  without  prejudice  to  the  fathei^s  right  to  demand  payment 
during  his  lifetime,  or  the  executor's  right  to  recover  the  balance, 
if  the  sum  then  due  to  the  estate  is  not  covered  by  the  son^s  sbare 
of  legitim. 

3.  Advances  intended  as  Gifts  in  addition  to  Legitim, 
A  father  has  power  to  make  gifts  during  his  life  to  any  of  bis 
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cliildren  in  addition  to  legitim ;  and  if  his  intention  to  do  this  is 
clear,  these  gifts  will  be  excluded  from  collation.  Mortis  causa 
provisions  and  death-bed  donations  do  not  come  into  collation  for 
another  reason,  viz.,  that  they  do  not  affect  legitim,  but  are  paid 
exclusively  from  the  dead's  part.  Though  the  father  may  not  have 
expressly  declared  his  intention  that  the  gifts  shall  not  be  collated, 
it  may  sometimes  be  inferred  from  facts  and  circumstances.  Incon- 
siderable presents  are  presumed  to  be  of  this  nature ;  but  what 
presents  will  be  considered  so,  will  depend  upon  the  circumstances 
of  the  parties.  M.  R. 
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Tbis  is  a  subject  of  practical  importance.  So  many  and  so  great 
have  been  the  defalcations  of  trustees  of  late  years,  that  the  reports 
of  the  civil  courts  in  England,  as  well  as  Scotland,  are  full  of  such 
cases, — some  of  them  most  revolting  in  their  circumstances,  and 
heart-rending  in  their  consequences.  The  aid  of  criminal  law  has 
been  called  in  to  punish  the  fraudulent  misapplication  of  trust-funds, 
in  the  futile  hope  of  preventing  the  like  abuses  ^^  in  all  time  coming," 
— a  hope  as  empty  as  the  words  of  style  in  an  ancient  indictment. 

Executry,  whether  conferred  by  the  nomination  of  the  deceased 
or  obtained  by  decree  of  the  commissary,  is  equally  an  office  of  trust. 
The  object  is  the  administration  of  the  estate  for  behoof  of  those 
interested  as  beneficiaries  therein, — whether  creditors,  legatees,  or 
heirs  in  moveables.  The  executor  nominate  need  not  have  any  in- 
terest in  the  estate  to  be  administered.  The  executor  dative  not 
unfrequently  has  an  interest  in  a  share  of  the  reversion,  after  pay- 
ment of  debts,  but  seldom  is  he  the  sole  beneficiary. 

In  these  circumstances,  it  is  right  and  proper  that  the  executor  of 
either  class  should  find  caution  for  the  proper  exercise  of  his  official 
duty,  and  the  full  accounting  for  and  distribution  of  the  estate.  The 
office  is  voluntary,  and  no  person  is  bound  to  accept  of  it.  Often  a 
legacy  or  some  pecuniary  benefit  is  provided  to  the  stranger  exe- 
cutor ;  and,  previous  to  the  Act  18  Vict.,  c.  23  (1853),  he  was  en- 
titled, under  the  Scotch  statute  1617,  c.  14,  to  retain  to  his  own  use 
a  third  of  the  dead's  part  of  the  succession,  however  great  it  might 
be,  or,  beyond  a  fair  recompense  for  his  labour. 

Accordingly,  executors  of  all  classes  were,  by  our  ancient  law,  bound 

v<iL.  rv. — jco.  XLiv.  AUGUST  1860.  r  p  r 
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to  find  caation  before  confirmation.  In  the  words  of  Mr  EnUne, 
«  The  oommissaiy  takes,  of  eoursej  aecnritj  finom  every  executor  at 
his  confirmation,  to  make  the  subject  confirmed  forthcoming  to  all 
having  interest  in  it.** — ^B.  3,  t.  9,  sec.  33. 

The  Act  4  Geo.  4,  c.  98,  sec.  2  (1823),  enacted  ^  that  caution 
shall  not  be  required  to  be  found  by  executors  nominate." 

The  only  plausible  reason  for  this  liberation  of  executors  nomi- 
nate may  haye  been  that  which,  according  to  law,  liberated  tutors 
and  curators  nominate  from  that  responsibili^.  As  expressed  by 
Mr  Erskine,  *' Because  the  confidence  which  the  father  places  in 
them  by  the  nomination,  creates  a  presumption  that  he  was  well 
assured  of  their  probity  and  diligence.'* — Ersk.  B.  i.,  t.  7,  sec  3. 

It  is  no  sound  reason  even  for  the  office  of  a  tutor,  that  the  father, 
the  nominator,  had,  at  the  time  of  nomination,  confidence  in  his  no- 
minee, seeing  that  it  is  the  pupil  whose  interests  are  at  stake.  But 
the  reason  is  still  less  weighty  in  the  case  of  an  executor  nominate, 
seeing  that  the  persons  for  whom  he  acts  are,  in  the  first  place,  the 
creditors  of  the  defunct,  and  in  the  next  place,  the  beneficiaries,  who 
may  be  numerous  and  far  distant  in  residence,  possibly  in  a  foreign 
land. 

At  the  time  the  exemption  fi*om  liability  to  find  caution  was  thus 
extended  to  executors  nominate,  their  right  to  an  ample  remunera- 
tion (if  strangers,  as  they  often  were)  still  remained  as  before. 

The  same  section  of  the  Act  1823  which  thus  entirely  abolished 
caution  for  executors  nominate,  proceeded  to  deal  with  the  other 
class  of  executors  in  the  following  words :  ^^  And  in  all  other  cases^ 
the  Court  granting  confirmation,  ihaUJia  the  amount  of  the  sum  for 
which  caution  shall  be  found  by  the  person  or  persons  to  whom 
confirmation  shall  be  granted,  not  exceeding  the  amount  confirmed.'^ 

It  would  almost  appear,  under  the  plain  reading  of  this  daase^ 
that  in  every  case  the  commissary  must  fix  the  amount  of  caation 
to  be  found  by  an  executor  dative.  In  practice,  however,  where  the 
bond  is  signed  for  the  nuuptmum— that  is,  the  amount  confirmed- 
the  interference  of  the  judge  has  not  been  asked,  as  obviously  an* 
necessary.   He  might  fix  a  lesser  sum,  but  could  not  require  a  greater. 

Where  the  executor  desired  restriction  of  caution,  the  Act  is  silent 
as  to  the  mode  of  procedure,  and  no  Act  of  Sederunt  has  yet  made 
provision  for  this  most  important  duty,  though  several  of  these 
semi-legislative  ordinances  have  from  time  to  time  appeared,  re- 
lating the  Court  of  the  Commissary  on  much  less  important  matten. 
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The  commissaries  of  Edinburgh  showed  their  opinion  of  the  delicate 
dnty  devolved  on  them  by  the  statnte,  by  issuing  Instructions  (a  form 
of  Consistorial  Edict  of  ancient  example),  of  date  Dec.  31,  1823. 
The  fourth  Instruction  runs  in  these  words :  *^  Where  an  executor 
dative  intends  to  avail  himself  of  the  second  clause  in  the  Act,  which 
empowers  the  Court  to  fix  the  amount  of  caution,  such  executor 
must  present  a  written  application,  stating  shortly  the  extent  of  the 
inventory  to  be  confirmed,  the  amount  to  which  he  is  desirous  the 
caution  should  be  limited,  and  the  grounds  on  which  his  demand 
isfoundedj  which  application  the  Court  will  dispose  of  in  a  summary 
manner,  wiif%  a  due  regard  to  the  circumstances  of  the  case" 

This  regulation,  like  the  parent  Act,  was  equally  silent  as  to  any 
notice  being  required  of  such  application. 

For  a  long  time  after  the  passing  of  the  Act  1823,  very  few  ap- 
plications for  restriction  of  caution  were  presented,  and  the  few 
were  granted  as  matters  of  course,  and  without  any  public  notice 
U>  those  having  interest. 

In  recent  years,  the  number  of  such  applications  have  increased ; 
and  it  is  now  rare,  in  any  succession  of  considerable  extent,  to 
have  caution  for  the  full  amount.  This  very  fact  shows  that  there 
exists  risk  which  is  sought  to  be  limited. 

From  the  firequency  of  these  applications,  it  has  now  become 
common  to  order  advertisements  in  some  local  papers  of  the  appli- 
cation and  calling  for  objections.  It  is  matter  of  grave  considera- 
tion, whether  such  general  notices  subserve  the  purpose.  The 
almost  total  absence  of  objections  proves  the  uselessness  of  these 
notices. 

It  is  well  worth  noticing  the  mere  nominal  sums  to  which  caution 
is  sought  to  be  restricted,  as  appearing  in  the  advertisements.  L.5 
and  L.IO  are  favourite  ofiers  in  estates  well  known  to  be  of  great 
extent.    This  is  tantamount  to  dispensing  with  caution  altogether. 

This  devolves  a  most  important  and  delicate  duty  on  the  judge. 
It  is  said  that,  in  some  quarters,  if  no  objections  are  lodged,  the 
prayer  of  the  petition  is  granted  by  the  clerk  as  matter  of  course, 
without  any  inquiry. 

A  glance  at  the  various  possible  cases  may  show  the  hazard  of 
dealing  rashly  in  this  matter. 

There  may  be  an  estate  of  considerable  amount,  but  there  may 
be  debts  of  nearly  the  same  extent.  The  creditors,  relying  on  the 
good  faith  of  the  executor,  allow  him  to  be  confirmed  on  nominal 
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caution.  He  realizes  the  estate,  and  escapes  to  some  foreign  land, 
leaving  the  nominal  sum  in  the  bond  to  be  the  only  asset  or  fund 
in  medio. 

Creditors,  however,  are  generally  sharp  enough,  and  may  protect 
themselves  in  many  ways.  But  there  are  other  cases  still  more 
perilous. 

A  young  widow,  with  young  children,  may,  and  often  does,  obtain 
the  office.  She  finds  nominal  caution.  Her  office  of  executor  and 
the  amount  of  executry  raise  her  importance  in  the  world,  and  en- 
hance her  value  in  the  matrimonial  market.  So  some  fine  summer 
morning  she  may  fly  off  to  the  Canaries  or  the  Fejee  Islands,  con- 
signing her  babes  to  the  tender  mercies  of  some  Blue  Beard  of  an 
uncle,  and  carrying  with  her  the  whole  savings  of  her  departed 
spouse,  and,  it  may  be,  accompanied  by  her  cautioner,  whose  special 
security  will  now  merge  in  the  general  burden  of  marital  responsi- 
bility. 

Another  phase  of  the  dilemma  may  be  found  in  the  case  of  an 
elder  brother  taking  on  himself  the  office  for  behoof  of  himself  and 
younger  brothers  and  sisters.  He  realizes  the  fiind,  invests  it  in 
business  or  speculation,  and  wrecks  the  whole. 

It  will  be  thus  seen  that  the  duty  of  the  commissary  is,  in  this 
matter,  not  one  of  course;  but  that  the  responsibility,  moraUj 
at  least,  is  great. 

In  the  first  place,  the  amount  of  the  Inventory  is  the  foremost 
point  of  inquiry.  The  next  inquiry  is  the  amount  of  debts.  To  that 
extent  caution  is  indispensable.  It  may  not  be  easy  to  discover  the 
amount  except  by  the  vouching  of  a  respectable  agent,  who,  to  the 
credit  of  the  local  Bar,  may  generally  be  relied  on.  If  there  exists 
any  doubt,  a  list  of  debts,  with  affidavit  thereto,  might  be  required. 

So  far  as  regards  the  share  of  the  executor  himself  in  the  rever- 
sion, to  that  extent  the  caution  may  safely  be  limited ;  and  in  this 
way  relief  is  given  to  the  scruples  of  a  cautioner. 

With  regard  to  other  beneficiaries,  their  number  and  description 
should  be  anxiously  inquired  into ;  their  written  consents  to  the 
limitation  of  the  caution  might  be  obtained  in  some  cases,  thou^9 
perhaps,  these  might  be  too  easily  obtained  as  between  ^^  near  of 
kin,"  and  not  yet  ^^  less  than  kind."  But  in  the  case  of  benefidaiies 
resident  abroad  or  minors,  the  Court  ought  to  feel  that  it  is»  in 
a  manner,  their  guardians  in  this  respect,  and  bound  to  protect 
their  interests.   The  character  and  position  of  the  executori  a&d  tbe 
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nature  of  the  execatry,  will  fonn  important  elements  in  fixing  the 
amount  of  caution.  The  sam  advertised  as  the  offer  ooght  never 
to  be  taken  as  the  rule.  Bat,  in  the  words  of  the  Commissaries  of 
Edinburgh,  before  quoted,  the  applications  should  be  disposed  of 
''  with  due  regard  to  the  circumstances  of  the  case." 

Instead  of  calling  for  objections,  and  dealing  with  them  in  pri- 
vate, if  the  investigation  was  made  in  open  court,  at  a  diet  assigned 
for  the  purpose,  the  presence  of  an  intelligent  Bar  and  the  public, 
would  be  a  guarantee  against  inaccurate  or  loose  statements  in  sup- 
port of  the  application. 

Unless  some  such  safeguards  are  adopted,  it  is  to  be  feared 
that  few  years  will  not  elapse  until  the  evils  of  the  present  unsatis- 
factory procedure  will  be  felt  and  exposed  by  many  family  cala- 
mities. 
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John  McGregor  v.  Helen  McGregor, 

This  case  raised  a  rather  important  question  in  regard  to  the 
Sexennial  Prescription  of  Bills  of  Exchange.  The  original  debtor, 
in  the  prescribed  bills  in  question,  was  the  late  Robert  McGregor, 
farmer,  Delavorar,  who  died  in  1853.  The  creditor  was  John 
McGregor,  Tomintoul,  the  pursuer  of  the  action.  The  bills  were 
three  in  number,  granted  in  1849,  and  the  six  years  had  run  on  all 
of  them  by  November  1856.  The  original  debtor  died  before  the 
six  years  had  run,  and  was  succeeded  by  his  sister  Helen,  the  de- 
fender. She  did  not  appear  to  have  acted  actively  as  executrix,  but 
gave  authority  to  Mr  Fleming,  banker,  Grantown,  ^^  to  act  for  me, 
and  on  my  behalf  in  all  matters  connected  with  the  affairs  of  the 
deceased.'^  Under  that  authority  Fleming  acted,  got  in  claims 
against  the  deceased,  and  made  payments  to  creditors,  and  among 
others  got  in  claims  from  the  pursuer  on  these  bills,  and  made  pay- 
ments on  them.  On  6th  April  1857,  after  the  six  years  had  run, 
Fleming  wrote  the  following  letter  to  the  pursuer^s  agent : — ^^  On 
looking  into  Mr  McGregor's  claim  upon  the  late  Delavorar's  estate, 
I  find  that  he  has  been  paid  up  the  whole  claim,  except  L.93.  L.50 
of  that  balance  has  since  been  paid  by  another  obligant,  and  arrest- 
ments having  been  used  in  McGregor's  hands,  I  must  decline  giving 
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np  the  documents  and  vouchers  lodged.**    The  question  then  came 
to  be^  Whether  this  letter  contained  a  sufficient  acknowledgment  of 
the  constitution  and  subsistence  of  the  debt  in  the  bills  to  elide  the 
plea  of  prescription  taken  by  the  defender.    It  was  contended  that 
it  was  insufficient  for  that  purpose,  on  the  ground  that  it  did  not 
come  within  the  category  of  documents  capable  of  having  such  efiSect, 
which  must,  it  was  said,  not  only  be  dated  after  the  lapse  of  the  six 
years,  but  must  also  establish  the  value  given  £>r  the  bill.    This 
contention  was  chiefly  based  on  a  passage  in  Lord  Fullerton's  well- 
known  opinion,  in  the  case  of  Damley  v.  Kirkwoody  6  March 
1845.    In  that  case  the  Lord  Ordinaiy  held,  that  there  were  certain 
judicial  admissions  by  the  defender  on  record,  which  were  sufficient 
to  elide  the  plea  of  prescription ;  and  Lord  Fullerton,  in  the  passage 
relied  on,  says :  ^^  It  appears  to  me,  that,  if  these  conclusions  were 
accurate,  the  sexennial  prescription  would  be  littie  better  than  a 
dead  letter.    How  does  the  admission,  even  if  made,  of  the  authen- 
ticity of  the  subscription,  prove  the  debt  contained  in  the  bill,  with- 
out the  additional  proof  that  it  was  given  for  value  f    If  that  were 
the  case,  then  in  99  cases  out  of  100, — in  every  case,  indeed,  in 
which  forgery  was  not  alleged, — ^the  bill  would  be  as  good  after  the 
lapse  of  the  six  years  as  before."  In  giving  judgment  in  the  present 
case,  the  Lord  President,  with  the  approbation  of  the  other  judges, 
expressed  his  opinion  that  Lord  Fullerton  gave  no  sanction  to  the 
contention  of  the  defender,  that  a  document,  to  prove  the  debt  after 
the  lapse  of  six  years,  must  expressly  bear  that  the  bill  was  given 
for  value.     ^^To  require,"  said  his  Lordship,  'Hhat  it  shall  be  a 
document  which  establishes  the  value  given  for  the  bill, — ^meaning 
thereby,  the  particular  value  given  for  the  bill, — is  to  require  that 
it  shall  be  a  document  of  a  kind  that,  in  the  course  of  my  practice, 
I  have  hardly  ever  seen  in  the  case  of  prescribed  bills  of  exchange. 
But  to  hold  that  it  requires  to  admit  or  show  that,  specificallj) 
value  was  given,  or  that  it  shall  mention  value  at  all,  is  a  doctrine 
which  I  cannot  recognise,  and  which  I  do  not  find  in  the  opinion  of 
Lord  Fullerton."    The  law,  as  laid  down  by  the  Lord  President,  is 
unquestionably  sound;  but  it  may  be  greatly  doubted  whether 
Lord  Fullerton's  opinion  on  this  point  is  equally  so,  and  whedier  it 
does  not  give  considerable  sanction  to  the  defender's  argument  in 
the  present  case.    The  true  view  of  the  matter  would  seem  to  be 
this :  by  the  lapse  of  six  years,  the  debt  due  under  a  bill  is  cut  down, 
both  as  to  its  constitution  and  subsistence.    By  the  writ  (xr  oath  of 
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the  debtCHTi  the  creditor  may  again  rear  up  his  debt ;  but  it  will 
«till  remain  open  to  the  debtor,  on  the  other  hand,  to  prove  that  he 
gave  no  yalue  for  the  bill,  and  therefore  that  he  now  owes  his  osten- 
sible creditor  nothing.  Unless,  however,  the  (merosity  of  the  bill  as 
granted  is  denied,  it  is  not  necessary  for  the  creditor  to  prove  that 
value  was  given  for  it ;  and  it  is  not  necessary  for  him,  in  order  to 
elide  the  plea  of  prescription,  to  prove  that  valne  was  given  for  it  at 
aU.  The  first  thing  to  be  done  is  to  dispose  of  the  plea  of  prescrip- 
tion one  way  or  another ;  and  then  all  other  pleas  competent  to  the 
debtor  may  be  stated  and  maintained  by  him  against  payment. 

Lmy  V.  Leny* 

This  case  related  to  the  validity  of  the  Dalswinton  EntaQ.    By 
the  last  will  and  testament  of  the  late  Dr  Robert  Leny,  he  declared 
as  to  the  residue  of  his  estate :  '^  I  bequeath  to  my  nephew.  Lieu- 
tenant James  Macalpine"  (now  Mr  Macalpine  L^iy  of  Dalswinton), 
^  and  to  his  heirs  for  ever,  the  whole  of  my  property,  whether  real 
or  personal."    But  the  bequest  was  made  under  the  condition  that 
the  proceeds  should  be  employed  by  his  trustees  in  the  purchase  of 
a  landed  estate  in  Scotland ;  and  he  stated  his  desire  to  be,  '^  that 
the  said  estate,  when  purchased,  shall  be  made  over  by  a  deed  of 
entail,  according  to  the  formalities  necessary  in  such  cases  in  Scot- 
land, to  be  enjoyed  by  my  said  nephew,  Lieutenant  James  Mao- 
alpine,  and  his  lawful  heirs  for  ever,  in  regular  succession.  I  desire^ 
Anther,  that  the  sdd  estate  shall  be  incapable,  by  the  deed  of  entail, 
of  being  sold,  alienated,  divided,  mortgaged,  or  of  becoming  bur- 
thened  with  debt  in  any  manner  whatever,  excepting  such  as  may 
be  necessary  for  the  due  fulfilment  of  the  provisions  herein  con- 
tained."    The  trustees  followed  out  these  instructions  by  executing 
a  deed  of  entail,  ^^  to  and  in  favour  of  the  said  James  M'Alpine 
Leny,  whom  failing,  to  his  lawful  heirs  whomsoever,  in  regular  suc- 
cession, declaring  that  so  often  as  the  succession  of  the  said  lands 
and  estate  shall  open  to  and  devolve  upon  females,  the  eldest  heir 
female,  and  the  heirs  female  of  her  body,  shall  exclude  heirs  por- 
tioners,  and  shall  succeed  always  without  division,  through  the  whole 
coarse  of  the  female  succession,  under  or  by  virtue  of  these  presents." 
The  questions  involved  in  the  action  were :  1.  Whether  the  deed  of 
entail  executed  by  the  trustees  was  authorized  by  the  terms  of  Dr 
Leny's  settlement ;  and,  2.  Whether  a  deed  with  a  destination  such 
as  that    above  quoted,  without  the  exclusion  of  heirs  portioners 
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therein  contained,  could  be  regarded  as  an  entail  under  tne  Act 
1685 1   The  only  part  of  the  first  question  which  it  is  necessary  to 
notice  here,  is  that  as  to  whether  Dr  Len/s  settlement,  by  directing 
or  declaring  that  the  lands  to  be  entailed  should  be  incapable  of 
being  "  divided,"  rendered  it  competent  for  the  trustees  to  insert  in 
the  deed  of  entail  a  clause  excluding  heirs  portioners.    The  whole 
judges,  with  the  exception  of  the  Lord  President,  who  doubted,  and 
Lord  Curriehill,  who  dissented,  were  of  opinion  that  the  trust-deed 
did  not  authorize  an  exclusion  of  heirs  portioners.     This  opinion 
«eems  amply  borne  out  by  the  terms  of  the  trust-deed,  and  by  tbe 
current  of  decisions.    The  trust-deed  certainly  does  not  expressly 
provide  for  such  exclusion ;  and  although  in  a  number  of  cases  it 
has  been  held  competent  to  insert  a  clause  of  exclusion  under  the 
authority  of  implication  only,  that  has  merely  been  where  such  ex- 
clusion was  in  complete  harmony  with  the  prescribed  destination. 
In  the  present  case,  however,  such  exclusion  would  clearly  have  ran 
counter  to  the  expressed  destination  to  heirs  whatsoever.     But,  far- 
ther, the  argument  in  favour  of  inserting  the  exclnrion  of  heirs  por- 
tioners was  chiefly,  if  not  wholly,  rested  on  the  testator's  declaration 
that  the  lands  to  be  entailed  should  be  '^  incapable  of  being  .  .  . 
divided."     Now,  in  the  first  place,  that  declaration  does  not  occnr 
in  the  clause  prescribing  the  destination,  but  among  the  general  pro- 
hibitions ;  and  there  is  no  authority  for  spelling  the  destination  oni 
of  the  prohibitory  portions  of  the  deed.     Again,  the  succession  of 
heirs  portioners  does  not  divide  the  estate ;  it  only  makes  it  liable  to 
division, — a  liability  which  could  be  avoided,  and  the  prohibition 
against  division  satisfied,  by  the  heirs  portioners  possessing  pro 
indiviao. 

The  second  question,  viz.,  whether  an  entail  can  be  made  in 
favour  of  heirs  whomsoever,  is  one  of  large  application,  but  not  of 
very  difficult  solution.  It  may  be  solved — 1.  On  the  groimd  ct 
authority ;  and,  2.  On  that  of  principle.  1.  It  is  true  no  entail  with 
a  destination,  beginning  with  and  consisting  etitirely  of  a  convey* 
ance  in  favour  of  "  heirs  whomsoever,"  has  ever  been  submitted  to 
judicial  consideration  before  the  present  case,  otherwise  it  would  not 
have  arisen.  On  the  other  hand,  it  is  quite  settled  that  wh^e  a 
destination  under  an  entail  ends  with  a  provision  in  &vour  of 
^*  heirs  whomsoever,"  the  estate  becomes  fee  simple  in  the  hands  of 
the  last  substitute  called  before  the  "  heirs  whomsoever."  "This is 
trite  law,"  says  one  of  the  opinions  in  the  present  case ;  "but  it  ■{>- 
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pears  to  us  necessarily  to  imply  that  where  none  but  heirs  whomso- 
ever are  caUed,  there  never  has  been  an  entail.  The  principle 
which^  in  the  one  case,  infers  the  entail  to  have  terminated,  equsJly 
infers,  in  the  other,  that  it  has  never  begnn.  The  principle  applies 
alike  at  whatever  point  the  breach  is  found." 

Bat,  2.  An  entail  in  fisivoar  of  a  man  and  heirs  whomsoever 
may  be  shown  to  be  no  entail  at  all  under  the  Act  1685,  c  22,  on 
very  dear  principle.    This  is  most  admirably  done  in  the  opinion 
of  liords  Neaves,  Kinloch,  M^Kenzie,  and  Jerviswoode,  who  say : 
— ^  Substitution  of  heirs  is  essential  to  an  entail.    Whether  the 
substitution  be  made  nominaiimy  or  by  the  specification  of  a  class, 
there  must  be  special  designation,  as  opposed  to  legal  succession. 
There  must  be  provuio  hominUj  as  distinguished  fix>m  promsio 
legis.    There  is  no  substitution  of  heirs  in  a  conveyance  to  an  indi- 
vidual and  his  heirs  whomsoever.    In  legal  import  it  is  simply  a 
conyeyance  to  the  individual.    The  legal  succession  takes  place  at 
any  rate,  and  does  not  require  to  be  declared.    In  such  a  case  there 
is,  in  point  of  law,  no  nomination  of  heirs.    There  is  no  suceesno 
prediUeia.    There  is  no  one  in  whom  a  jua  crediti  is  vested.    The 
essential  characteristic  of  an  entail  is  wholly  awanting.**    Nothing 
could  be  more  distinct  and  conclusive  than  that  way  of  disposing  of 
the  case.    We  cannot  avoid  expressing  a  wish  that  the  Court 
always  grappled  with  the  principles  of  cases  in  a  similar  manner. 
Were  they  to  do  so,  instead  of  too  often  endeavouring  to  ride  off 
on  some  little  specialties  connected  with  the  case,  much  litigation 
would  be  avoided. 

Two  minor  questions  were  raised  in  the  case.  First,  whether,  it 
there  had  been  su£Sdent  authority  for  inserting  in  the  entail  the 
exclusion  of  heirs  portioners,  assuming  the  destination  to  have 
been  to  heirs  portioners,  the  entail  would  have  been  good.  In 
the  view  which  the  Coiurt  took  of  the  case,  viz.,  that  there  was  no 
authority  in  the  trust-deed  for  the  insertion  in  the  entail  of  the  ex- 
clusion of  heirs  portioners,  it  was  unnecessary  to  decide  the  question. 
It  is  certainly  by  no  means  imattended  with  difficulty,  for  while,  on 
the  one  hand,  it  may  be  regarded  as  a  limitation  on  the  legal  order 
of  succession,  and  therefore  of  the  nature  of  a  substitution,  on  the 
other  it  may  be  considered  as  only  creating  an  ambiguity  or  puzzle 
in  the  deed,  which,  on  the  general  principle,  must  be  eonstrued  most 
unfavourably  for  the  validity  of  the  fetters. 
VOL.  nr. — ^no.  xiiiv.  august  1860.  g  q  a 
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The  other  qaestion  was  as  to  the  proper  legal  meaning  of  the 
brocardy  ^^  herea  heredis  mei  est  heres  meusJ*  We  must  confess  that 
no  great  amount  of  light  has  been  shed  in  this  case  on  that  ^^  maxim 
or  supposed  maxim."  The  truth  we  believe  to  be,  that,  except  in  a 
loose  or  popular  sense,  this  brocard,  like  many  othersi  does  not 
enunciate  a  sound  legal  proposition.  It  is  well,  therefore,  to  be  very 
chary  in  the  use  of  such  maxims,  and  to  avoid  spending  overmuch 
time  and  ingenuity  in  the  elucidation  of  that  which  is  sua  natura 
erroneous,  inexplicable,  or  hopelessly  obscure.  The  nearest  ap- 
proach to  a  successful  attempt  to  explain  the  maxim  in  question  is 
contained  in  the  suggestion,  that  it  is  not  meant  by  it,  ^^that  if  the 
presumptive  heir  predecease,  it  is  his  heir,  and  not  the  heir  of  the 
proprietor,  who  takes  the  property.  The  meaning  is,  that,  after  the 
heir  has  succeeded,  it  is  a  transference  to  his  heir,  whoever  he  may 
be,  which  forms  the  legal  course  of  inheritance  according  to  the  law 
of  Scotland."  This  law  is  sound,  but  to  express  it  we  would  prefer 
some  other  form  of  words  than  herea  heredis  mei  est  heres  meuf, 
— a  form  which  certainly  makes  no  reference  to  vesting,  but  relates 
to  the  character  of  heirship  alone. 


SOLICITORS  IN  BANKRUPTCY. 
(From  the  Law  Times,) 

A  CLAUSE  in  the  Bankruptcy  Bill  prohibits  solicitors  from  practiaing 
as  counsel  in  the  Chief  Court  of  Bankruptcy  at  Westminster. 

Hitherto  they  have  been  admitted  to  audience  as  advocates  in  the 
commissioners'  courts.  The  alleged  reason  for  refusing  to  them  thit 
privilege  in  the  new  court  is,  that  its  functions  will  differ  consider- 
ably from  those  discharged  by  the  commissioners.  The  business  of 
the  chief  court  will,  it  is  said,  be  exclusively  judicial,  whereas  the 
functions  of  the  commissioners'  courts  were  chiefly  administratire; 
wherefore,  then,  should  the  Bankruptcy  Court  be  treated  as  an  in- 
ferior court  t 

To  this  it  may  be  answered  that  bankruptcy  is  a  peculiar  business- 
It  deals  with  facts  and  figures  more  than  with  law.  The  cases 
cannot  be  stated  in  a  brief,  like  those  in  ordinary  litigation,  where 
there  is  seldom  more  than  a  single  issue  to  be  tried,  and  which  there- 
fore a  stranger  can  suflSciently  gather  from  the  brief;  but  a  bank- 
ruptcy presents  such  a  multitude  of  small  facts  that  no  hrief  of 
moderate  capacity  could  set  them  out,  and  they  can  only  beinaBtered 
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bv  the  bead  and  hands  that  have  gone  throagh  the  accounts.  It  is 
impossible  that  a  barrister,  not  always  versed  in  mercantile  matters, 
rarely  a  good  acoountaut,  and  having  taken  no  part  in  the  working- 
op  of  the  case,  coald  handle  it  so  well  as  the  solicitor,  whose  daty  it 
was  to  wade  through  the  whole  of  it.  It  is  contended  also,  that 
cheapness  being  the  design  of  the  whole  measure,  that  object  will 
not  be  promoted  if  the  estate  is  put  to  the  double  cost  of  counsel  as 
well  as  solicitor. 

The  first  argument  is  unanswerable.  There  can  be  no  doubt  that 
the  solicitor  who  works  the  bankruptcy  is  the  fittest  person  to  con- 
dact  whatever  advocacy  may  be  required  in  the  court  of  bankruptcy. 
The  argument  of  cost  is  not  so  tenable ;  for,  in  fact,  the  solicitor  will 
charge  for  his  work  as  advocate  in  addition  to  his  charges  for  the 
work  done  as  solicitor. 

We  trust,  therefore,  that  the  Attorney-General  will  not  persist  in 
the  exclusion  of  the  solicitors  firom  advocacy  in  the  new  Bankruptcy 
Court.  True  it  is,  that,  practically,  the  business  is  conducted  by  three 
or  four  solicitors  only ;  but  they  should  not  be  dealt  with,  because 
they  are  few,  differently  from  the  treatment  they  would  receive  had 
they  been  many.  They  do  not  ask  to  trespass  upon  the  province  of 
the  Bar ;  they  do  not  claim  permission  to  hold  briefs  for  other  solici- 
tors ;  but  only  to  be  allowed  to  conduct  the  cases  in  which  they  are 
fhe  actual  soUeitorSy  having  the  whole  management  of  them.  This  is 
a  reasonable  request  on  their  part ;  it  is  manifestly  desirable  for  the 
suitors,  and  we  do  not  believe  that  it  would  be  objected  to  by  the 
Bar,  which  must  acknowledge  its  comparative  incompetency  for  the 
business  proposed  to  be  entrusted  to  it. 

We  believe  it  to  be  the  opinion  of  all  the  commissioners,  based 
upon  long  experience,  that  it  will  be  for  the  advantage  of  the  business, 
that  the  solicitor  conducting  the  case  should  be  heard  in  all  matters 
relating  to  it ;  but  that  they  should  be  strictly  confined  to  the  con- 
duct of  their  own  cases. 

If  the  Attorney-General  would  adopt  a  clause  giving  audience  in 
the  new  Bankruptcy  Court  to  the  solicitor  bona  fide  conducting  the 
case  out  of  court  as  its  solicitor,  all  that  is  sought  will  be  attained, 
without  violation  of  the  rule  which  the  Attorney-General  probably 
alone  desired  and  designed,  viz.,  that  a  solicitor  should  not  take  a 
brief  from  another  solicitor :  for  the  same  objection  would  apply  to 
this  as  to  the  employment  of  hamsters ;  for  if  the  suitoris  not  to  have 
the  advantage  of  the  services  of  his  own  solicitor  as  his  advocate,  but 
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another  lawyer  is  to  be  retained,  it  is  but  reasonable  that  the  struger 
so  chosen  shoold  be  a  barrister. 

If  the  mere  permission  to  the  solicitor  in  the  case  to  appear  in 
person  should  leave  the  exclnsion  of  others  in  donbt,  the  law  may  be 
made  plain  by  an  express  enactment.  And  with  such  a  limitation, 
we  bdieve  that  the  Legislatnre  will  offer  no  resistance  to  the  re- 
cognition of  the  solicitor's  privilege  to  be  heard  in  his  own  cases  in 
the  new  Coart  of  Bankruptcy. 


THE  MONTH. 

Law  Universities. — Among  the  various  schemes  of  improvement 
which  bear  the  impress  of  that  intellectual  activity  that  chsiao- 
terizes  the  present  generation  of  profesrional  men,  we  may  notice 
the  proposal  for  a  new  Law  University,  which  has  already  attracted 
a  considerable  share  of  attention  in  the  English  metropolis.  The 
subject  was  lately  brought  before  the  Society  for  the  Amendment 
of  the  Law ;  and,  if  we  may  judge  from  the  comments  of  the  Lam 
Tmesy  it  is  not  unlikely  to  receive  the  support  of  the  professioiial 
bodies.  The  prominent  feature  of  the  scheme,  if  we  have  succeeded 
in  deciphering  its  somewhat  shadowy  outlines,  b  the  proposed  union 
of  the  various  professional  bodies  into  an  incorporated  society,  with 
collegiate  functions,  for  the  purposes  of  providing  instructiMi  in 
law,  and  also  of  determining  the  qualifications  and  regulating  the 
admission  of  members  into  the  professions  of  barrister  and  solicitor. 
The  promoters  of  this  scheme  point  to  the  systems  of  instruction 
carried  out  by  the  physicians,  surgeons,  engineers,  and  other  prch 
fessors  of  the  arts  and  sciences,  as  examples  in  point ;  and  urge  the 
advantages  to  be  derived  from  an  enlightened  system  of  legal  in- 
struction carried  out  under  the  immediate  superintendence  of  those 
who  are  most  qualified  to  judge  of  its  efficiency. 

We  feel  assured  that  the  profession  will  be  desirous  of  afiinrding 
every  encouragement  to  the  labours  of  those  who  take  an  interest  in 
the  question  of  legal  education.  Within  the  last  few  years,  we  have 
seen,  both  in  Edinburgh  and  the  provinces,  a  marked  improvement 
in  the  qualifications  required  for  entrance  into  the  professiooal 
bodies.  Some  allowance  must,  of  course,  be  made  for  difieieooes 
of  opinion  as  to  the  mode  of  carr]dng  out  educational  improvemeots; 
but  we  confess  the  scheme  of  a  general  law  university  is  ao  objec- 
tionable in  principle,  and  appears  to  be  attended  with  ao  nsny 
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practical  difficulties,  that  we  cannot  look  to  it  as  the  legitimate 
method  of  raising  the  standard  of  professional  coltare.  It  is  not 
only  important,  but  absolutely  essential,  that  every  professional 
society  should  retain  in  its  own  hands,  entire  and  undiminished, 
the  power  of  regulating  the  conduct  and  functions  of  its  own 
members, — ^a  power  which  would  be  seriously  impaired,  were  the 
initial  and  all-important  step  of  admission  transferred  to  other 
hands.  Under  the  present  system,  each  member  of  the  various 
legal  corporations  is  actuated  more  or  less  by  the  consciousness  that 
he  is  a  member  of  a  self-elected  body,  responsible  to  the  public  for 
the  integrity  and  skill  of  its  individual  members;  and  there  is 
underlying  this  feeling,  a  reciprocal  sense  of  the  duty  which  that 
member  owes  to  the  society  of  gentlemen  who  have  admitted  him 
to  membership  and  to  the  relations  of  friendly  intercourse  which 
happily  subsist  between  members  of  a  common  profession.  These  are 
considerations  of  vastly  greater  consequence  to  the  welfare  and  good 
government  of  the  profession,  than  any  fancied  accession  of  import- 
ance, arising  from  the  incorporation  of  the  various  bodies  into  a  uni- 
versity or  aggregate  society.  Besides,  the  analogies  of  the  medical 
bodies,  etc.,  are  all  against  the  theory,  for  every  one  of  the  medical 
grades  has  ever  strenuously  insisted  on  retaining  full  power  in  the 
election  of  its  own  members.  As  regards  the  Scottish  metropolitan 
bodies  at  least,  the  notion  is,  to  a  certain  extent,  realized  in  their 
existing  constitution ;  the  legal  profession  having  obtained  by  Act 
of  Parliament  the  status  of  a  college,  of  which  the  judges  are  the 
senators.  The  ultimate  power  of  admission  being  in  the  hands  of 
the  Court,  imparts  a  character  of  unity  to  the  entire  structure ; 
while  the  practical  independence  of  the  law  bodies  is  secured  by 
reserving  to  each  society  the  right  of  deciding  on  the  qualifications 
of  applicants  for  admission. 

It  will  not  be  supposed,  from  these  observations,  that  we  are 
averse  to  any  alteration  in  the  curriculum  of  legal  instruction. 
Apart  firom  the  centralizing  tendency  of  the  London  scheme,  the 
su^estion  that  the  profession  should  take  the  means  of  instruction 
into  its  own  hands  is  a  good  one.  To  this  effect,  the  practice  of  the 
medical  and  other  arts  affords  an  encouraging  example.  No  one 
can  doubt  that  the  system  of  free  competition  among  the  medical 
lectureships  both  in  Edinburgh  and  London,  has  greatly  contributed 
to  elevate  the  character  of  the  instruction  communicated  in  these 
schools.    The  Inns  of  Court  also  have  set  us  an  example,  by  ap- 


418  THE  MONTH. 

pointing  iectoren  on  law,  whose  prelections  qualify  the  student  for 
admission  to  these  bodies.  We  do  not  see  whjr  the  profession  in 
Edinburgh  should  hesitate  to  sanction  that  system  of  extra-acade- 
mical tuition,  the  utility  of  which  is  so  generally  recognised  in  the 
various  walks  of  artistic  and  professional  culture. 

Dundee  Sheriff thip. — We  are  glad  to  be  able  to  announce,  that 
the  controversy  relative  to  the  administration  of  the  law  in  this  im- 
portant burgh,  has  been  terminated  in  a  manner  which  ought  to  be 
satisfactory  both  to  the  public  and  the  individuals  moro  immediately 
interested.  Experience  has  repeatedly  shown,  that  the  amount  of 
duty  performed  in  the  courts  of  justice,  is  by  no  means  proportionate 
to  the  strength  of  the  judicial  staff.  Not  to  refer  again  to  the 
standing  instance  of  the  Court  of  Session,  we  would  simply  ask  any 
disinterested  member  of  the  profession  to  inquire  into  the  state  of 
the  Bolls  in  the  Sheriff  Courts  of  Edinburgh  and  Perth,  respec- 
tively, when  we  will  guarantee  that  any  doubt  he  may  entertain 
as  to  the  general  truth  of  our  proposition  will  be  set  at  rest.  Sach 
being  the  case,  it  was  clearly  the  duty  of  the  Qovemment,  before 
sanctioning  the  appointment  of  an  additional  Sheriff  at  Dundee,  to 
institute  an  inquiry  into  the  state  of  the  business  which  was  said  to 
call  for  such  an  appointment.  As  a. matter  of  course,  the  opinion 
of  the  Commissioner  deputed  to  make  the  inquiry  was  conclusive  of 
the  matter  of  fact ;  and  it  only  remained  for  the  representatives  of 
the  Government  to  consider  what  arrangement  could  be  made  for 
facilitating  the  transaction  of  the  judicial  business  of  the  Sheriffdom, 
without  infiringing  on  the  principle  laid  down  in  Mr  Shand's  report 
We  are  not  as  yet  at  liberty  to  mention  the  particulars  of  the  arrange- 
ment which  has  just  been  completed;  and  which  will,  to  a  certain 
extent,  involve  a  change  in  the  constitution  of  the  Court.  We 
may  say,  however,  that  the  inhabitants  are  much  indebted  to  Sheriff 
Logan  for  his  efforts  in  furtherance  of  their  wishes  throughout  the 
conduct  of  this  somewhat  delicate  negotiation.  In  the  event  of  a 
new  appointment  being  made,  Mr  Ogilvy,  the  resident  Sheriff  at 
Forfar,  will,  we  understand,  take  his  seat  on  the  bench  at  Dundee. 

Privileges  of  the  Two  Houses  of  Parliament. — The  important  con- 
stitutional questions  that  have  been  raised  by  the  decision  of  the 
House  of  Lords  on  the  Paper  Duty  Bill  are  not  likely  to  be  set  at 
rest  by  the  subsequent  proceedings  of  the  Lower  House.  On  the 
one  hand,  it  is  quite  plain  that  the  Liberal  section  of  the  House  of 
Commons  have  been  prevented  from  taking  action  in  the  mcMy 
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by  the  unexpected  necessity  for  making  provision  for  the  expenses 
of  the  China  war.     On  the  other  hand,  it  will  be  strennonsly  main- 
tained by  the  advocates  of  equal  privileges  for  both  Houses,  that  the 
refiisal  of  the  Commons  to  vindicate  their  rights  by  action,  is  tan- 
tamount to  an  abandonment  of  their  claim  to  exclusive  control. 
We  do  not  think  that  the  captiousness  or  the  remissness  of  any 
particular  Parliament  ought  to  influence  the  settlement  of  such  a 
qaestion  either  one  way  or  the  other.     The  Houses  of  Parliament, 
like  the  Courts  of  Justice,  are  each  independent  and  uncontrollable 
within  their  own  sphere ;  and  it  is  matter  of  history  that  governing 
bodies,  whether  legislative  or  judicial,  have  persisted  in  a  course  in 
excess  of  their  legitimate  powers,  until  the  flagrancy  of  some  par- 
ticular act,  or  the  growing  strength  of  some  co-ordinate  tribunal,  has 
interposed  a  check  upon  the  abuse  of  their  privileges.    Conflicts  of 
jurisdiction  between  theCourts  of  Law  occasionally  arise;  each  Court, 
when  it  has  the  power,  using  it  in  defiance  of  the  claim  asserted  on 
the  other  aide ;  and  it  is  greatly  to  the  credit  of  our  system  of 
parliamentary  government,  that  collisions  have  been  of  rare  occur- 
rence between  the  sources  of  legislative  authority. 

Yet  the  warmest  supporters  of  Lord  Derby  must  admit,  that 
he  has  not  improved  his  position  with  the  country,  by  giving  that 
advice  which  was  unfortunately  acted  on  by  the  House  of  Peers. 
The  country  is  in  no  mood  to  relish  the  assertion  of  rights  which 
have  been  virtually  in  abeyance  since  the  Eevolution  ;  nor  will  here- 
ditary legislation  be  regarded  with  much  favour,  when  it  takes  the 
form  to  which  it  appears  to  be  fast  verging, — of  deliberate  and  sys- 
tematic opposition  to  the  representatives  of  the  people.    We  confess 
we  see  with  regret  the  tone  of  servile  adulation  adopted  towards  the 
House  of  Peers  by  some  of  our  contemporaries,  who  regard  that  House 
as  a  bulwark  against  democracy.     We  trust  and  believe  that  the 
good  sense  of  the  people  at  large  will  preserve  us,  in  time  to  come, 
from  the  tyranny  of  democracy,  as  it  has  in  time  past  from  the 
tyranny  of  monarchy  and  aristocracy.    But  it  is  simply  absurd  to 
describe  the  present  House  of  Commons  as  representing  democracy 
in  any  invidious  sense  of  the  term.     It  is  notorious  that  a  majority 
of  the  members  are  connected  with  the  territorial  aristocracy, — a 
large  proportion  of  them  being  cadets  of  titled  families.    That  many 
of  the  titled  representatives  of  popular  constituencies  have  taken  a 
prominent  part  in  vindicating  the  rights  of  the  people's  House,  is 
just  another  illustration  of  that  dislike  of  arbitrary  privilege  which 
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has  ever  pervaded  all  ranks  in  this  oountiy,  firom  the  highest  to  the 
lowest,  and  without  which,  aristocracy  coold  not  exist  in  this  comitry, 
— a  principle  which  was  lately  illnstrated  by  a  member  of  the 
House  of  Peers,  who  declined  to  give  evidence  on  his  ^honour," 
stating  that  he  did  not  see  why  a  nobleman  should  be  &voiiied 
above  other  men.  Such  facts  suffice  to  show  that  there  are  many 
members  of  the  highest  families  in  the  land,  who  justify  the  confi- 
dence reposed  in  them  by  the  constituencies  whose  interest  they 
represent  in  the  House  of  Commons ;  while,  at  the  same  time,  they 
furnish  a  practical  answer  to  those  malignant  slanderers  of  the  Con- 
stitution, who  are  continually  flourishing  before  our  eyes  some  scare- 
crow of  a  popular  assembly,  which  is  supposed  to  be  a  prey  to  the 
worst  passions  of  the  lowest  section  of  the  community. 

Scotch  Bills  in  Parliament. — In  consequence  of  a  standing  order 
of  the  House  of  Lords,  which  prohibits  tiie  introduction  of  Bills  into 
that  House  afiier  the  middle  of  July,  the  Lord  Advocate  has  with- 
drawn his  measures  of  Law  Reform  from  the  House  of  Conmions, 
and  introduced  them,  as  new  measures,  into  the  Upper  House*  The 
mere  statement  of  the  reason  which  led  to  this  step,  is  a  complete 
justification  of  the  Lord  Advocate,  or  rather,  it  entitles  him  to  the 
thanks  of  Law  Reformers,  for  his  earnest  endeavours  to  facilitate 
the  passage  of  these  measures*   On  the  merits  of  these  Bills,  we  have 
already  expressed  our  opinion  at  considerable  length.     We  under- 
stand that  the  Titles  to  Land  Act  is  to  be  introduced  in  substan- 
tially the  same  form  as  when  it  left  the  House  of  Commons,  afWr 
being  amended  in  Committee.    With  regard  to  the  Husband  and 
Wife  Bill,  we  understand  there  is  every  probability  of  a  clause 
being  carried,  allowing  the  evidence  in  consistorial  cases  to  be  tak^ 
in  short  hand,  so  as  to  secure  a  fair  rehearing  by  the  Inner  House  on 
the  evidence.    We  have  already  stated  the  objections  to  the  exten- 
sion of  this  system  to  Jury  Trial ;  objections  which  have  not  been 
removed  on  a  further  consideration  of  the  matter,  and  which  aie 
shared,  we  believe,  by  the  leading  members  of  the  profession  in 
Scotland*    The  trial  of  consistorial  causes  without  a  jury  is,  in  many 
respects,  so  difierent  from  jury  trial,  that  we  think  there  is  room  for 
the  application  of  difierent  principles  in  taking  the  record  of  evi- 
dence :  the  most  important  distinction  being,  that  provision  is  made 
for  a  rehearing  by  a  different  tribunal  on  the  evidence.    This  circom- 
stance  makes  it  especially  important  tiiat  every  word  should  be  taken 
down,  in  order  that  an  ultimate  decision  may  not  be  obtained  on 
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different  grounds  from  those  which  inflaenced  the  jadge  before  whom 
the  witnesses  have  been  examined. 

Business  of  the  Court  of  Session. — The  Coiut  rose  for  the  long 
vacation  on  Friday  the  20th  ult.  The  Session  has  not  been  a 
very  bnsy  one ;  in  fact,  the  complaint  of  nothing  to  do  was  heard 
on  every  side.  The  Inner  House  sat  regnlarly  from  11  to  4, 
and  both  Divisions  distingoished  themselves  by  their  anxiety  for 
the  despatch  of  business.  The  arrears  of  the  First  Division  are 
now  fairly  under  control.  At  the  beginning  of  the  last  term, 
there  were  about  65  cases  on  the  Short  Roll.  Of  these,  more 
than  one-half  have  now  been  disposed  of;  and  though  this  is  not 
a  large  number,  when  it  is  remembered  that  it  includes  such 
ponderous  cases  as  the  Dalswinton  Entail,  and  the  Elgin  Academy 
case,  and  that  the  Summar  Roll  frequently  occupied  the  day  till 
two  o'clock,  the  country  has  no  reason  to  be  dissatisfied  with  the 
result.  Let  us  hope  that,  with  the  disappearance  of  arrears,  the 
Court  of  Session  will  once  more  regain  its  former  popularity  with 
the  people.  The  Session  is  further  remarkable  for  being  the  first  in 
which,  under  Mr  Dunlop's  Law  Ascertainment  Act,  Scotch  lawyers 
have  had  a  slice  of  the  valuable  succession  of  the  late  Dr  Cochrane, 
which  our  Chancery  brethren  have  been  discussing  with  so  com- 
mendable a  zeal  for  so  many  years.  The  case  of  Lord  G.  Colvin 
is  the  first  that  has  been  sent  down  from  the  Court  of  Chancery  for 
the  opinion  of  the  Court  of  Session  ;  but  as  the  question  relates  to 
the  meaning  of  the  Thellusson  Act,  the  proceeding  has  more  of  a 
good-natured  decency  about  it  than  any  practical  value. 

The  decision  in  the  noted  case  regarding  the  rebuilding  of 
Trinity  College  Church,  is  satisfactory  as  regards  the  doctrine  laid 
dovm,  though  it  is  to  be  regretted  that  the  Court  did  not  consider 
they  were  in  a  position  to  apply  the  law  under  the  conclusions  of 
the  present  action.  Lord  Curriehill  stood  alone  in  his  opinion, 
that  the  charity  had  not  an  interest  in  the  distribution  of  the  fund. 
The  true  principle,  as  indicated  rather  than  expressed  by  the  Lord 
President,  we  take  to  be,  that  the  surplus  fundsj  after  providing  a 
suitable  church,  are  devoted  to  the  purposes  of  the  charity ;  though 
there  is  much  force  in  the  view  taken  by  Lord  Ivory,  that  the 
Hospital  cannot  be  bound  to  any  extent  by  an  Act  of  the  Legisla- 
tnre  disposing  of  their  property,  unless  their  interests  were  fairly 
represented  in  and  considered  by  Parliament. 

VOL.  IV. — ^NO.  XLfV.  AUGUST  I860.  D  H  H 
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The  Legal  Profession,  etc. — On  the  17th  July,  MeeBn  ArchihaM  AndenoD. 
David  Peter  Ghahnero,  and  Alexander  Nicolfion,  were  admitted  memben  of  the 
Faculty  of  Advocatea.  On  28th  June,  Mr  John  Cowan,  and,  on  12th  July,  Mr 
Robert  Macandrew,  were  admitted  members  of  the  Society  of  WriteiB  to  Her 
Majesty's  Signet.  The  following  gentlemen  have  been  appointed  notaries^pnblic 
since  the  Ist  of  July : — Messrs  James  Hall,  George  Wood,  George  Miln,  mUiuD 
Tait  Roy,  and  Robert  Brodie,  writers  in  Glasgow ;  Mr  James  Ke^r,  writer  in 
Arbroath ;  and  Mr  William  Otto  Macqueen,  writer  in  Sanquhar.  ThefoQowiDg 
gentlemen  have  been  admitted  associates  of  the  Faculty  of  Actuaries  in  Scot- 
land : — Messrs  W.  F.  Birkmyre,  David  Pearson,  and  Andrew  H.  Tumfanll. 

Afpointhents. — Mr  James  Hay  Chalmers,  advocate  in  Aberdeoi,  has  bem 
appointed  Conmiissary-Clerk  of  Aberdeenshire,  in  room  of  Mr  Blailde.  In  coo- 
sequence  of  the  lamented  death  of  Mr  Parker,  the  office  of  Principal  Extractor 
of  the  Court  of  Session  Records  has  become  vacant.  The  name  of  hn  sncceBBor 
has  not  yet  transpired.    Mr  Hardyman,  the  assistant  extractor,  has  been  ap- 

Sointed  extractor,  ad  interim^  by  the  Court.    We  refer  to  the  Sherifiship  of  Dun- 
ee  in  another  place. 

^  High  Court  of  Jcsticiart. — The  following  are  the  appointments  for  the 
Autumn  Circuits,  1860  : — North. — Lords  Justice-Clerk  and  Ivory.  Perth- 
Tuesday,  25th  September;  Inverness — Wednesday,  3d  October;  Aberdeen- 
Monday,  8th  October,  at  12  noon.  David  Hector,  Esq.,  advocate^lqKite ; 
David  Wylie,  clerk.  South, — Lords  Cowan  and  Deas.  Jedburgh — ^Tuesday. 
25th  September ;  Dumfries— Friday,  28th  September ;  Ayi^—Tuesday,  2d  Oc- 
tober. F.  L.  M.  Heriot,  Esq.,  advocate-depute ;  James  Aitk^i,  cl^k.  fTejI.— 
Lords  Ardmillan  and  Neaves.  Glasgow — ^Tuesday,  lltii  September ;  InveFazy— 
Tuesday,  18th  September ;  Stirling — Friday,  21st  September.  William  Itory, 
Esq.,  advocate-depute ;  Alexander  Stuart,  clerk. 

Expedition  in  the  Court  of  Session.— The  following  brief  history  of  a  case 
(Martin  v.  Bannatyne  and  another^  Mr  and  Mrs  Martinis  Trwitees),  decided  » 
few  days  ago  in  the  Court  of  Session,  deserves  mention,  as  showing  that  **  the 
law^s  delay *^  is  not,  now-a-days,  always  a  fact,  even  though  it  be  a  proverb:— 
Summons  signeted  Friday,  6th  July  1860,  held  as  executed  on  same  day^  an^ 
inducix  dispensed  with ;  12th  July,  Summons  appeared  in  calling  lists;  l^h 
July,  Defences  lodged ;  17th  July,  Case  in  weekly  roll,  when  pursuer  oosBestcd 
to  close  record  on  siunmons  and  defences,  and  avizandum  made ;  18th  July* 
Record  closed,  and  case  partly  debated  ;  19th  and  20th  JvHij,  Case  further  faeani. 
and  avizandum  made ;  20th  Julv,  Interlocutor  issued  by  Lord  Neaves  deddiog 
the  whole  case,  which  related  to  the  construction  of  a  marriage  contract.  Gouii£«l 
for  pursuer,  A.  B.  Shand,  Esq. ;  Martin,  Whitehead,  and  Greig,  agent& 
Counsel  for  defenders,  D.  Mackenzie  and  George  Young,  Esqs.;  W.  A.  G.  9S»\ 
R.  Ellis  and  Wilson,  agents. 

Lord  Shaftesbury  as  a  Patron. — Sydney  Godolphin  Osborne  appears  deter- 
mined to  keep  Lord  Shaftesbury  in  warm  water.  He  has  written  another  letter 
to  a  contem^rary,  in  which  he  shows  that  Lord  Shaftesbury  ^^  is  in  office  in  &n 
annuity  institution  which  has  broken  faith  with  its  poor  clients."  The  sodetj 
in  question  is  the  Royal  British  Beneficent  Institution.  In  this  society  were  ^ 
ladies,  receiving  annuities  of  from  L.25  to  L.30  a-year,  and,  frcnn  t^  statement 
made  by  the  committee,  these  annuities  were  reduced  as  much  as  one-fourth,  Ib 
consequenoe  of  a  deficiency  of  funds.  Lord  Osborne  says  that  the  name  d  Lciril 
Shaftnbury  appears  as  a  vice-president  of  the  institution ;  and  he  forther  ap- 
pears to  have  qualified  himself  as  a  governor,  in  1852,  by  a  payment  of  LSI. 

Codnty  Courts. — We  extract  from  the  Manchester  Examiner  and  Tlwerpan 
of  a  paragraph  headed,  ^^  Extraordiiuuy  Duraticm  of  a  County  Court  SBi^" 
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Robinson  v.  Lord  Vernon." — In  the  Court  of  Common  Pleaa,  Westminster  Hall, 
6th  July  1860,  judgment  was  given  on  an  appeal  from  Mr  Yates,  the  judge  of 
the  Macclesfield  County  Court.  Dr  Wheeler  (instructed  by  W.  P.  Kooerts,  of 
Manchester^  appeared  for  the  appellant,  and  Welsbv  (instructed  by  Parrot,  of 
Macclesfield)  appeared  for  Lord  Vernon,  the  respondent.  The  case  was  remark- 
able, as  showing  the  great  delays  that  may  occur  to  suitors  in  the  County  Courts, 
when  the  judges  of  those  courts  take  erroneous  views  of  the  law.  The  case  had 
been  argued  on  the  previous  day,  and  the  Court  had  reserved  its  decision.  The 
action  was  commenced  in  the  Macclesfield  County  Court  so  far  hack  as  the  2l8t 
April  1859. — The  various  steps  of  process  are  detailed  by  our  ^contemporary, 
from  which  it  appears  that  two  new  trials  had  been  obtained,  and  parties  were 
on  the  eve  of  commencing  a  third,  within  a  year  after  the  action  came  into 
Court.  Let  English  readers  be  thankful  they  have  no  worse  delays  to  com- 
plain of.  When  we  hear  of  a  similar  case  in  our  own  neighbourhood  we  shall 
chronicle  it  under  the  more  appropriate  title,  *''' Extraordinary  Despatch  in  a 
Scotch  Court.'' 

International  Statistical  Congress. — The  fourth  seesion  of  the  Congress 
was  formally  opened  on  16th  July.  His  Royal  Highness  the  Prince  Consort 
prcBided,  and  delivered  an  inaugural  address. 

A  preliminaiy  meeting  of  the  first  section,  that  of  Judicial  Statistics,  took 
place  on  Wednesday  prSseding,  at  Somerset  House,  under  the  presidency  of 
Lord  Brougham,  who  has  for  years  given  much  attention  to  this  important 
branch  of  statistical  inquiry.  To  fac^tate  the  labours  of  the  Congress,  a  pro- 
sramme  had  been  prepared  for  each  section  of  the  questions  to  be  submitted 
lor  discussion,  and  for  the  section  of  Judicial  Statistics  it  consists  of  two  parts 
—viz.,  1.  Judicial  Statistics,  properly  so  called — i.e.,  the  statistics  of  civil  and 
crimiiial  justice  in  different  countries ;  2.  Statistics  of  Real  Property  and  its 
Burdens. 

Professor  Leone  Levi,  one  of  the  secretaries  of  the  session,  who  has  prepared 
the  first  part  of  the  programme,  briefly  explained  the  purpose  and  objects  of  the 
inquiry,  and  recommended  the  collection  and  publication  of  all  the  facts  con- 
nected with  civil  and  criminal  statistics  for  all  countries  in  such  a  methodical 
and  comparative  manner  as  to  enable  the  legislator  to  study  with  greater  profit 
the  laws  and  institutions  of  which  they  are  in  some  sort  the  results  and  ex- 
ponents. The  president  observed,  that  owing  to  the  absence  of  authentic  col- 
lections of  facts,  legislation  remained  open  to  the  reproach  of  being  empiric  in 
its  character,  and  that  it  could  scarcely  be  ranked  among  the  sciences  until  it 
should  have  adopted,  like  them,  the  inductive  method  of  investigation. 

Mr  Hill  Williiuns,  one  of  the  secretaries  of  the  section,  read  h£  note  upon  the 
second  subject  confided  to  this  section — ^viz.,  the  statistics  of  real  property  and 
its  burdens.  He  explained,  that  at  former  meetings  the  Congress  had  ex- 
pressed itself  strongly  in  favour  of  the  registration  of  landed  property,  and  of 
the  systematic  collection  of  facts  connectol  with  it,  and  r^;rettea  that,  from 
the  absence  of  a  general  national  map  and  book  of  reference,  England  was  not 
in  a  position  to  contribute  the  materials  necessary  for  a  general  scheme  of 
statistical  inquiries  applicable  to  this  question,  as  specially  recommended  by  the 
Vienna  Congress.  He  stated  the  objects  of  registration  to  be  to  increase  the 
security  of  titles  and  the  value  of  real  property,  by  facilitating  its  transfer  and 
encouraging  its  improvement,  and  proposed  the  following  general  propositions 
as  worthy  of  support,  viz. : — 

1.  That  the  establishment  of  a  general  land  register  in  every  State  is  highly 
expedient. 

2.  That  it  should  be  based  upon  a  general  survey  and  map,  accompanied  by 
a  book  of  reference,  giving  for  each  parcel  or  close  of  land  the  names  of  owner 
and  occupier,  the  state  of  cultivation,  and  contents. 

3.  That  the  map  and  reference  should  be  revised  periodically,  so  as  to  repre- 
^nt,  as  nearly  as  possible,  the  actual  state  of  the  land  itself. 

The  several  sections  of  the  Congress  met  on  Tuesday  morning,  in  the  rooms 
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prepared  for  them  at  Soinenet  House  and  King's  Cdkge.  In  aooordanoe  irith 
the  coorae  panned  at  prerions  meetui0B  of  the  Congreaa,  the  fiist  boBDMS  of 
the  sections  was  the  election  of  their  officers.  His  Royal  Highnwn  the  Prinoe 
Consort,  accompanied  bj  ihe  Rig^t  Honoundde  T.  Milner  Gi&o,  and  attended 
hj  the  Earl  Spencer  and  Colonel  Ponsonby,  and  the  secretaries  of  the  GongreBB, 
▼jsited  and  ^lent  some  time  in  each  of  the  sections. 

Pint  Sectum — Judicial  Siaiisiics. — Dt  Asher  pmwsed  Lord  Brong^iam  u 
President  of  the  section,  which  was  receired  with  aocwmation,  and  nnammooBly 
admjted. 

Ck>lonel  Dawson  proposed  Dr  Asher  as  Foreign  Yice-Pkesident,  who  vas 
muuumoosly  elected. 

Mr  Lmnley  then  proposed  the  Right  Hon.  William  Napier  and  Sir  W.  Page 
Wood  as  Yice-Fresidents,  who  were  nnanimoosly  elected. 

On  the  motion  of  Mr  Commiasioner  HiH,  Mr  Samuel  Redgrave,  Mr  Leone 
Levi,  and  Mr  Hill  Williams,  were  elected  English  Secretaries,  and  M.  de  Koa- 
lonudne.  Foreign  Secretary  of  the  section. 

Lord  Brougham  and  Dr  Asher  undertook  the  office  of  Report^s  to  the  Con- 


After  a  short  but  highly  interesting  address  by  Lord  Brougham,  Mr  Leri 
made  a  statement  of  the  proceedings  of  ihe  previous  Congresses  in  the  matter 
of  judicial  statistics ;  and  Dr  Asher  made  some  observations  on  the  difficoltus 
experienced  as  to  the  nomenclature  of  crimes,  for  international  oomparison.  Mr 
Levi  then  submitted  to  the  meeting  the  resolutions  which  were  embodied  in  the 
programme ;  and  after  a  discussion,  full  of  mterest,  in  which  the  foreign  dele- 
gates took  an  important  part,  the  resolutions  were  adopted  in  the  fdfewing 
form: — 

1.  That  the  systematic  collection  and  publication  of  facts  relating  to  the  ope- 
ration of  the  law  and  the  administration  of  justice,  by  a  complete  system  of 
judicial  statistics,  would  afford  most  valuable  matmals  whereby  to  institate 
wise  and  permanent  legal  reforms,  and  would  furnish  information  of  great  im- 
portance illustrative  of  the  social  and  moral  wants  of  the  people. 

2.  That  judicial  statistics  should  relate  to  the  orgamzation  and  procedure  d 
all  courts  c^  justice  and  other  legal  tribunals,  whether  civil,  oommeitaal,  eodes- 
astical,  military,  naval,  criminal,  or  of  whatever  nature,  and  also  to  inquests, 
pdice,  crimes  and  criminals,  punishments,  prisons  and  lefoimatorieB,  and  tlie 
results  of  legal  proceedings. 

8.  That  me  statistics  relating  to  the  organisation  of  courts  of  justice,  as  wdl 
general  as  local,  should  exhibit  the  numb^  of  the  courts,  with  their  geognphi- 
cal  area,  the  nature  and  extent  of  their  jurisdiction,  the  number,  the  r^^uiate 
qualification,  mode  of  appointment,  and  the  tenure  of  office  of  the  judges, 
jurors,  if  any,  and  the  officers  of  the  court ;  the  mode  and  extent  of  their  re- 
muneration, including  the  retiring  allowances,  if  any,  the  fees  levied,  the  oofitK 
allowed,  number  of  days  and  hoiuB  such  courts,  judges,  jurors,  and  dffiioen  sat 
or  were  employed,  with  such  other  information  relating  to  population,  taxation, 
trading,  shipping,  etc.,  as  may  best  show  the  relation  of  the  means  afforded  for 
the  due  administration  of  justice  to  the  character  of  different  districts  and  the 
wants  of  the  people. 

4.  That  the  statistics  of  juries  should  show  ihe  number  and  descriptiim  d 
jurors  in  the  book,  the  number  called  during  the  year  for  one  or  more  times, 
the  number  of  days  and  hours  the  jurors  were  employed ;  the  number  of  trials 
by  junr  in  civil  and  criminal  cases,  distinguishing  special  juries,  the  T&nanesnr 
tion  of  juries,  the  number  of  jurors  who  compose  the  jury,  the  esses  where  trial 
by  jury  is  obligatory,  the  cases  where  it  is  optional,  and  the  cases  where,  bebg 
optional,  the  parties  prefer  being  tried  by  the  judge ;  the  number  of  tinsb  bjT 
jury  in  which  the  juries  were  unanunous  or  have  civen  their  verdicts  by  a  mere 
majority,  or  by  some  larger  proportion ;  the  number  of  juries  discharged,  awl 
on  what  grounds ;  the  number  of  verdicts  set  aside,  and  on  what  grouMS^ 

The  section  adjourned  at  ten  o^clock. 

Wedifesdoy — Section  I.  was  presided  over  by  Lord  Brougham,  when  a  Ji^ 
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was  read  by  Mr  Leone  Levi,  on  ^^  Civil  and  Criminal  Statistics/*  and  a  discus- 
fiicm  ensued,  in  which  Mr  Pitt  Taylor,  Mr  T.  Chmnbers,  Q.C.,  and  other 
eminent  memben  of  the  1^  profession,  took  part. 


SOCIETY  FOR  PROMOTING  THE  AMENDMENT  OF  THE  LAW.      1 

PBOPOSED  LAW  UNIVEESITY. 

At  one  of  the  usual  fortnightly  meetings  of  this  Society,  lately  held  at  the 
Rooms,  Waterloo  Place,  in  the  absence  of  Lord  Brougham,  ^e  chair  was  occupied 
by  Mr  Herbert  Broome,  Lecturer  on  Common  Law  to  the  Inns  of  Court. 
There  was  a  very  full  attendance  of  members. 

Mr  J.  N.  Higgins  read  the  following  paper  in  reference  to  a  new  scheme  for 
a  Law  University.  Hiere  may  appear  to  be  at  first  sight  a  contradiction  in  the 
terms  which  imply  that  a  university  may  be  restricted  to  one  special  branch  of 
science,  excluding  the  study  of  all  others.  The  old  notion  of  a  university,  and 
the  strict  one,  no  doubt,  is,  that  its  objects  and  concern  extend  so  as  to  em- 
brace the  whole  domain  of  human  knowledge ;  that  it  includes  all  science  and 
all  literature.  Accordingly,  we  find  that  in  our  great  national  universities  there 
are  professorships  not  only  of  languages,  mathematics,  theoloey,  and  philosophy 
—natural,  mental,  moral,  and  social — ^in  all  their  principal  m^ches ;  but  also 
of  jurisprudence,  and  of  belles  lettres.  So  great,  however,  has  been  the  advance 
and  increase  in  the  extent  and  variety  of  learning  since  Lord  Bacon  mapped 
out  its  domain,  and  enunciated  the  prindples  to  be  adopted  in  its  acquirement, 
that  there  ia  now  luu^y  any  great  department  of  it,  except  that  with  which  we 
are  immediately  concerned,  wmch  has  not  more  or  less  asserted  its  independent 
claims,  and  individual  importance,  by  the  establishment  of  some  corporate  body 
especially  devoted  to  its  study  and  culture.  Thus  we  have  incorporated  colleges 
or  societies  of  physicians,  surgeons,  preceptors,  engineers,  chemists,  actuaries, 
artists,  and  so  on, — none  of  them  being  devoted  to  the  mere  cultivation  of  an  art 
or  business  as  distinguished  from  its  cognate  science,  but  dealing  with  science 
itself,  and  also  with  its  application  to  the  arts  and  business  of  life. 

It  is  certainly  strange  that,  in  this  respect,  the  course  of  English  jurispru- 
dence, as  to  the  manner  of,  and  opportumty  for  its  cultivation  in  this  country, 
should  have  been  for  some  centuries,  until  recently,  entirely  retrogressive. 

In  one  of  those  quaint  addresses  to  the  reader,  which  are  to  be  found  pre- 
fixed to  Cokeys  Reports,  that  great  lawyer,  after  minutely  describing  the  func- 
tions of  the  Inns  of  Chancery  and  the  Inn  of  Court,  such  as  they  discharged  in 
Lord  Coke's  time,  goes  on  to  say,  ^^  All  these  are  not  far  distant  from  one 
another,  and  altogether  do  make  the  most  famous  imiversity  for  profession  of 
law  only,  or  of  any  one  human  science,  that  is  in  the  world,  and  advanceth 
itself  above  all  others,  quantum  inter  vibuma  cupressus.  In  which  houses  of 
Court  and  Chancery  Uie  readings  and  other  exercises  of  the  law,  therein  con- 
tinually used,  are  most  excellent  and  behoofful  for  attaining  to  the  knowledge  of 
thaw  laws"  (3  Coke,  xix.).  Lord  Coke,  in  the  essay  from  which  I  have  just 
quoted,  very  fully  describes  the  course  and  manner  of  study  pursued  by  persons 
intended  for  the  bar  in  his  time,  as  well  as  what  was  required  of  utter-barristers. 
A  student  was  first  moot-man,  who  argued  readers'  cases  in  an  inn  of  Chancery. 
After  eight  years'  study  as  a  moot  man  he  might  become  an  utter-barrister,  and 
have  the  chance  himseli  of  then  being  chosen  as  a  reader  in  some  inn  of  Chancery. 
Out  of  the  utter-barristers  of  twelve  years'  standing  were  chosen  benchers  or 
ancients,  from  whom  were  selected  what  were  called  the  single  and  double 
readers.  In  some  respects,  therefore — so  far  at  least  as  regards  organization 
for  the  purposes  of  teaching  and  a  progressive  course  of  study — Lord  Coke  was 
justified  in  speaking  of  the  Inns  of  Court  and  Inns  of  Chancery  in  his  day  as  a 
*'  most  famous  universUy^'^  although  it  was  for  the  study  of  the  law  only. 

I  am  not  now,  however,  about  to  enter  upon  a  branch  of  our  subject  which 
has  already — and  particularly  within  the  last  twelve  or  fifteen  years — been 
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handled  very  largely.  I  therefore  do  not  propoee  to  occupy  toot  time  by  any 
attempt  at  tracing  the  history  or  the  reasons  of  the  decline  df  leffal  education  in 
this  country.  I  remember  to  have  read,  I  think  in  Lord  GampbeU  a  **  Life  of 
Lord  Somers/^  that  the  noble  bio|;Tapher  fixes  that  period  as  the  comm^oemeDt 
of  the  system  of  private  pupilage  m  barrister's  chambers ;  and  points  with  regret 
to  that  fact,  as  the  cause  of  the  anomalous  position  of  our  Inns  of  Coort  and 
Chancery  in  more  recent  times.  Everybody  knows,  however,  that  of  late  yean 
considerable  attention  has  been  directed  to  the  subject  now  under  oonsiden^on. 
I  believe  that  one  of  the  first  symptoms  of  a  desire  on  the  part  of  the  Inns  of 
Court  to  revive  their  proper  functions,  was  an  attempt  by  me  Middle  Temple, 
some  fifteen  or  twenty  years  ago,  to  appoint  a  lector  to  the  ancient  socie^  of 
Clifford's  Inn,  which  was  said  to  have  oeen  in  old  times  affiliated  to  the  Middk 
Temple.  The  Principal  and  Rules  of  the  former  anti(jue  body,  however,  with- 
out seriously  attemptmg  to  dispute  the  riffht  of  the  Middle  Temple  to  make  the 
appointment,  adopted  an  effectual,  though  most  hospitable  mode  of  stopping  hn 
mouth,  by  invariably  naming  the  dinner  hour  as  the  time  for  the  learned  pre- 
lection  to  come  off ;  and  I  believe  upon  eveiy  occasion  on  record,  tiie  leanied 
lector  and  his  venerable  audience  a^eed  unanimoufdy  that  they  might  speod 
their  hour  in  discussing  something  more  paktable  than  law. 

About  the  year  1845,  the  subject  of  legal  education  was  seriously  taken  in 
hand  by  Uie  Inns  of  Court ;  and  in  the  year  following,  a  scheme  of  lectorial  in- 
struction and  of  voluntary  examinations  was  set  on  toot.  Frofeasors  were  ap- 
pointed,  and  the  experiment  was  commenced.  Mr  Spence  lectured  to  a  laige 
class  at  Lincoln's  Inn  on  Equity.  Mr  Bower,  at  the  Middle  Temple,  disoooned 
on  Civil  Law  and  General  Jurisprudence.  At  Gray's  Inn,  Mr  Lewis's  leetnra 
on  the  law  of  real  property,  attracted  a  crowd  of  students  and  junior  bairisten: 
and  there  were  periodical  moots  and  honour  examinations,  which  were  entirdj 
successful,  and  did  much  to  prepare  the  way  for  what  haa  since  been  aooom- 
plished.  We  know  that  there  is  now  a  council  of  legal  education  of  all  the 
Inns  of  Court,  and  that  no  student  is  eligible  to  be  caUed  to  the  bar  who  has 
not  either  attended  one  whole  year  the  lectures  of  two  of  the  read^s,  or  eatia- 
factorily  passed  a  public  examination.  The  examination  lasts  for  part  of  three 
days,  ana  is  both  oral  and  by  printed  questions.  Studentships  have  also  been 
founded ;  and  there  are  certificates  of  honour,  the  holders  of  which  take  rank  is 
seniority  over  all  other  students  called  on  the  same  day.  Five  readers  (all  of 
them  accomplished  lawyers)  have  been  appointed— one  on  constitntioDal  law 
and  legal  history,  one  on  equitv,  one  on  the  biw  of  realproperty,  one  on  jniia- 
prudence  and  the  civil  biw,  and  one  on  common  law.  The  methcd  of  edncatioD 
combines  public  lectures  with  instruction  by  the  lecturers  in  private  chsea : 
and  I  believe  that  the  income  of  each  lecturer  depends,  to  some  extent,  upon  the 
degree  of  his  success. 

if  I  am  not  mistaken,  the  lecturers  are  also  the  public  examiners.  I  do  not  ^ 
now  to  make  any  remark  upon  the  peculiar  features  of  this  scheme.  I  am  merely 
stating  facts,  and  endeavouring  to  discover,  as  a  matter  of  fact,  what  is  thf 
present  condition  of  legal  education  in  this  country.  It  was  generally  rumoiuvd 
a  year  ago,  that  there  was  a  great  difference  of  opinion  among  those  iHk)  ooo- 
stitute  tne  governing  bodies  of  the  Inns  of  Court,  as  to  the  subject  of  a  can- 
pulsory  examination  previous  to  admission  to  the  bar.  The  names  of  ^ 
tinguiahed  lawyers  were  freely  mentioned  as  advocates  of  the  status  qso;  and 
persons  of  no  less  eminence  in  the  profession  were  named  as  the  favourecs  of  the 
test  of  a  compulsory  examination.  It  is  said  that,  owing  to  a  very  small  ma- 
jority, things  remain  as  they  are.  It  is  worthy  of  note,  however,  as  I  bav? 
already  mentioned,  that,  according  to  the  regulations  now  in  force,  no  one 
(except  he  passes  a  public  examination)  can  be  called  to  the  bar  unkas  he  tks!^ 
ided  on( 


have  attended  one  whole  year,  at  the  least,  the  lectures  of  two  of  the 

Before  1835,  any  person  by  mere  service  under  articles,  and  withoiitf 
examination,  might  become  an  attorney.  The  body  of  solicitors  eslaMMied  tk^ 
Incorporated  Law  Society,  and  instituted  an  examination  which  mo^  h^fttK^ 
by  every  student  previous  to  admission  on  the  roll  of  attorneys. 
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they  have  also  established  lectureBhips  in  common  law,  equity,  and  convey- 
andng ;  and  since  the  year  1835,  owing  io  the  untiring  exertions  of  the  Council 
of  the  Incorporated  Law  Society,  the  educational  requirementa  of  persons  who 
are  desirous  ai  becoming  attorneys  have  been  greatly  raised.  A  Bill,  moreover, 
is  now  before  Parliament,  providing,  amongst  other  things,  for  the  establish- 
ment of  a  preliminary  examination  for  such  students. 

In  addition  to  the  opportunities  afforded  by  the  Inns  of  Court  and  the  Incor- 
porated Law  Society  for  legal  education,  there  are  others  which  it  would  be  un- 
fair to  overlook ;  Cambridge  has  its  Regius  Professor  of  the  Civil  Law  and 
Downing  Professor  of  Law. 

In  (moid  ihere  are  the  Vinerian  Professor  of  Common  Law,  the  Chichele  Pro- 
faBsor  of  International  Law,  and  the  Regius  Professor  of  Civil  Law. 

The  University  of  London  has  its  examination  in  law  and  the  principles  of 
legislation ;  and  there  is  also  the  Gresham  Law  Lectureship. 

From  what  has  heea  already  stated  it  will  be  seen  that  something  has  been 
done  witiiin  the  last  few  years,  and  that  there  are  now  at  work  numerous  edu- 
cational agencies  touching  the  science  of  jurisprudence  and  the  legal  profession. 
I  desire  not  to  depreciate  them ;  but,  on  the  contrary,  to  give  to  all  of  them  the 
honour  they  deserve.  But  the  facts  which  I  have  stated  are  sufficient  to  raise 
several  oucstions  of  an  important  character  ia  reference  to  the  particular  topic 
now  unoer  consideration : — 

1st,  Is  there  any  reason  why  all  these  valuable  a^ndes  should  remain  dis- 
oonnected  without  any  general  plan  or  harmonious  action  ? 

2dly,  Is  the  sum  total  of  what  is,  or  can  be,  accomplished  by  them  all,  suffi- 
cient for  the  requirements  of  the  country,  or  even  of  the  legal  profession  ? 

I  shall  consider  the  second  question  first.    T^liat,  then,  are  me  requirements 
of  the  country  and  of  the  profession  in  respect  of  legal  education  ?    Upon  a 
casual  glance,  they  might  appear  to  be  limited,  first,  to  the  supply  of  a  learned 
judiciary ;  secondly,  of  a  learned  and  well-trained  body  of  advocates ;  and 
thirdly,  of  a  respectable  and  educated  body  of  persons  for  the  discharge  of  the 
more  detuled  and  minute  duties  connected  with  the  administration  of  the  law. 
If  this  ajBumption  were  correct,  I  should  hardly  have  felt  justified  in  addrossing 
the  Society  upon  the  present  subject ;  but  the  assumption  in  fact  is  very  incor- 
rect.   AltJiough  the  legal  profession — ^using  the  term  in  its  narrowest  sense — 
may  be  said  to  include  only  the  three  classes  of  persons  which  I  have  enumer- 
ated, yet  it  would  be  a  mistake  to  assume  that,  putting  these  classes  of  persons 
aside,  the  country  has  no  further  necessity  of  the  services  of  a  considerable 
number  of  persons  who  have  had  the  advantage  of  a  ^stematic  legal  education. 
f  would  aUude  first  and  foremost  to  the  great  body  of  our  unpaid  magistracy. 
Kngland,  I  believe,  is  the  only  country  in  Europe  in  which  the  law  is  to  any 
considerable  extent  administ^^  by  persons  who  never  received  any  education 
in  the  law.     I  am  far  from  denying  that  the  rude  equity  generally  administered 
by  country  justices  is  not  generally  fair  enough  in  its  results.    Perhaps,  that  it 
is  so,  we  are  more  indebted  to  a  free  and  watchful  press,  and  to  the  very  general 
feeling  of  respect  for  law  on  the  one  hand,  and  for  private  rights  on  the  other, 
which  exist  in  this  country,  than  to  the  fact  that  the  magistrates  are  almost 
UDrversany  ignorant  of  the  law  which  they  are  called  upon  to  administer.     A 
recent  daborate  and  valuable  work  (**  Summary  of  the  Duties  of  a  Justice  of 
the  Peace  out  of  Sessions."    By  Thos.  J.  Arnold,  Esq.,  one  of  the  Metropolitan 
Magistrates),  devoted  to  the  duties  of  a  justice  of  the  peace  out  of  sessions, 
I  have  no  doubt  has  already  had  the  effect  of  raising  an  alarm  in  the  breasts  of 
many  of  those  worthy  gentlemen,  as  it  ought  amongst  the  entire  community. 
The  vast  number  of  things  of.  a  disagreeable  and  dangerous  character  which  a 
justice  of  the  peace  out  of  sesmons  has  a  right  to  attempt,  is  truly  startling. 
The  Acta  of  Parliament  intended  speciaUy  to  relate  to  his  jurisdiction,  or  to 
guide  or  interfere  with  it,  are  well  nigh  greater  than  any  man  could  number ; 
while  the  law  of  evidence,  to  which  he  is  supposed  to  pay  respect,  is  the  same 
as  that  which  sometimes  taxes  the  ingenuity  of  the  subtlest  minds  and  of  the 
most  learned  lawyers. 
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Forrester  et  cd.  v.  The  Provost,  Magistrates,  and  Town  Cowca 

OP  Edinburgh. — June  26. 

Reid  et  aLv>  The  Magistrates  and  Town  Council  of  Edinburgh. 

MortificaUon —  Obligation, 

The  first  of  the  two  actions  was  one  at  the  instance  of  certain  members 
of  the  Town  Council  against  others  of  that  bodj,  concluding  to  have  it 
found  and  declared  that  the  sum  of  L.  17,671,  98.  6d.,  received  bjthe 
defenders  from  the  North  British  Railway  Company,  under  the  Ad 
9  audio  Vict.,  c.  74,  with  interest,  is  held  by  the  defenders  for  the  erection 
of  a  new  church  within  the  parish  of  Trinity  College,  or  as  near  thereto  as 
conveniently  may  be,  with  equal  convenience  of  access  and  accommodAtion 
as  the  old  church,  and  of  the  same  style  and  model ;  and  that  the  defenders 
should  be  held  bound  to  fulfil  the  purposes  of  the  trust,  and  erect  a  new 
church  in  accordance  with  these  directions ;  and  that  the  defenders  ooght 
to  be  interdicted  from  employing  the  funds  in  any  other  way.     This  con- 
tention was  rested  by  the  pursuers  on  the  Act  9  and  10  V^ict.,  c  74,  and 
the  circumstances  in  which  that  Act  was  passed.    It  appeared  that  (be 
Trinity  College  Church  was  part  of  the  subjects  which  were  held  by  the 
Magistrates  for  a  great  length  of  time,  under  a  charter  of  1587,  which 
gave  them  right  to  this  church,  and  other  subjects,  in  its  neighbourhood. 
The  bailding  was  used  as  a  church,  so  far  as  it  was  used  at  all,  from  thst 
time.    In  1846,  the  Act  referred  to  was  passed.     The  North  British 
Railway  Company  desired  to  obtain  possession  of  the  subjects  which 
were  in  this  locality.     The  Legislature  provided  that  it  should  not  be 
lawful  for  the  Railway  Company  to  ms^e  any  alterations,  etc,  until 
*<  they  shaU  have  agreed  with"  the  defenders  "  on  a  plan  for  the  remoTal 
and  rebuilding,  at  the  expense  of  the  company,  on  another  rite,  other 
within  the  said  parish  of  Trinity  College,  or  as  near  thereto  as  conre- 
niently  may  be,  of  a  new  church,  with  equal  convenience  of  access  and 
accommodation  to  that  abeady  existing  in  the  said  parish ;  and  that,  in 
such  agreement,  provision  shall  be  made  for  the  adoption  of  the  same 
style  and  model  with  the  existing  church,"  submitting  any  difiereoce  of 
opinion  as  to  the  plan  or  the  site  to  the  arbitration  of  the  Sheriff  and 
declaring  that  ''  it  shall  be  competent  to  the  Railway  Company  to  offisr, 
and  the  said  Magistrates  and  Town  Council  are  hereby  authorized  io 
accept  of,  a  sum  of  money  as  compensation  for  the  said  church,  and  io 
lieu  of  the  foregoing  obligation."    The  Lord  Ordinary  decided  that  the 
Magistrates  were  bound  to  apply  the  whole  fund  in  bidlding  a  church  of 
the  same  style  and  model  as  the  original  church.    The  Lord  PrvsideDl, 
with  whom  Lords  Curriehill  and  Deas  concurred,  thought  that  the  action 
was  not  so  laid  as  to  enable  the  Court  to  decide  what  should  be  done 
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with  anj  surplus  that  might  remain  after  building  a  church  in  terms  of 

the  Act  of  Parliament     He  was  not  prepared,  however,  to  affirm  that 

anj  length  of  usage  could  sanction  a  diversion  of  charitable  funds  from 

the  purposes  contemplated  by  the  donor.    Lord  Ivory  differed  from  the 

view  adopted  by  the  Lord  President.    The  action  at  the  instance  of  the 

beneficiaries  for  declaration  of  the  trust  was  by  far  the  most  important  of 

the  actions  before  the  Court.    The  grant  of  the  church  in  &vour  of  the 

hospital  was  a  grant  of  the  mere  buildings,  which  were  to  be  used  for 

secular  purposes.  The  Catholic  clei^  had  been  ousted,  and  there  was  no 

provision  for  the  substitution  of  Protestant  clergy.    The  grant,  therefore, 

was  not  for  any  ecclesiastical  purpose.  It  was  true  the  fabric  of  the  former 

church  remained,  but  it  was  intended  for  the  purposes  of  the  hospital,  and 

had  never  been  legally  diverted  therefrom.     The  first  dealing  with  the 

church  afler  the  grant  was  in  1587,  when  the  city  was  divided  into  four 

parishes,  of  which  Trinity  College  was  made  one.     But  the  city  had  no 

right  to  the  church  except  under  the  trust  title,  and  no  length  of  contrary 

use  could  change  that  title.     So  matters  continued  till  the  Railway  Act 

was  passed,  conferring  on  the  Eailway  Company  compulsory  powers  of 

purchase.    That  Act  did  not,  and  could  not,  affect  the  right  of  the  city 

in  the  Trinity  College  Church.    The  Town  Council  were  bound  to  apply 

the  price  obtained  for  the  church  to  the  uses  which  were  most  beneficial 

to  the  charity,  whether  by  increasing  the  number  of  the  pensioners,  or 

increasing  the  payments  made  to  them.  J£  the  church  were  necessary  to 

the  hospital,  then  the  Town  Council  were  bound  to  erect  a  church  large 

enough  for  that  purpose,  but  the  surplus  ought  to  go  into  the  general 

funds  of  the  charity. 

Heritors  op  Brechik  v.  Presbytery  op  Do. — June  27. 

Mandate  of  Counsel — Glebe, 

In  the  year  1716  a  glebe  was  designed  to  the  second  minister  of 
Brechin.  In  the  year  1856  the  first  minister  was  found  entitled  to  a 
glebe,  and  the  leading  object  of  the  present  action  is  to  reduce  the  de- 
signation of  1716,  and  to  have  the  lands  then  designed,  or  the  lands 
excambed  for  them,  substituted  for  those  designed  in  1856.  The  case 
came  before  the  First  Division  on  a  reclaiming  note,  and  was  argued  at 
great  length,  both  orally  and  in  writing.  At  the  advising  of  the  case  it 
appeared  there  was  some  difficulty  about  the  facts,  and  the  defenders' 
counsel  stated  that  they  had  no  authority  to  renounce  probation.  The 
Lord  President  said  that  the  renouncing  or  not  renouncing  probation 
was  a  matter  wholly  within  the  control  of  counsel,  just  as  the  calling  or 
not  calling  further  witnesses  at  a  jury  trial.  The  counsel's  gown  was  his 
mandate  for  dealing  with  the  matter,  and  the  Court  could  recognise  no 
interference  with  his  prerogative  in  so  acting.  The  case  was  delayed  to 
allow  a  minute  to  be  given  in  upon  the  facts.  Judgment  was  afterwards 
given  for  the  defenders  on  the  merits,  the  Court  being  unanimously  of 
opinion  that  no  case  had  been  made  out  for  disturbing  the  former  desig- 
nation. 

M*Gregor  V,  M'Qregor. — June  27. 

Bill  of  Exchange — Sexennial  Prescription. 

This  was  a  question  as  to  the  sexennial  prescription.     The  original 

VOL.  IV. — NO.  XLIV.  AUGUST  1860.  Ill 
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debtor  in  the  bills  was  the  late  Bobert  M*6regor,  who  died  in  1858. 
The  bills  were  three  in  number,  granted  in  1849,  and  the  mx  years  had 
run  on  all  of  them  by  November  1856.    The  original  debtor  died  before 
the  six  years  had  run,  and  was  succeeded  by  his  sister  H^en.    She  did 
not  appear  to  have  acted  actively  as  executrix,  but  gave  authority  to  Mr 
Fleming,  banker,  Grantown,  **■  to  act  for  me,  and  on  my  behatf,  in  all 
matters  connected  with  the  afiairs  of  the  deceased.''     That  authority  was 
granted   24th  May  1853,  a  few  days  after  the  death  of  the  original 
debtor.     Under  that  authority  Fleming  acted,  got  in  claims  of  the  de- 
ceased, and  made  payments  to  creditors,  and,  among  others,  got  in  daims 
from  the  pursuer  on  these  bills,  and  made  payments  on  them.     On  6th 
April  1857,  after  the  six  years  had  run,  Fleming  wrote  the  following 
letter  to  the  pursuer's  agent : — ^'^  On  looking  into  Mr  M^regor's  clann 
upon  the  late  Delavorar's  estate,  I  find  that  he  has  been  paid  up  the 
whole  claim,  except  L.93.     L.50  of  that  balance  has  since  been  paid  by 
another  obligant,  and  arrestments  having  been  used  in  M^Gregor^s  handf, 
I  must  decUne  giving  up  the  documents  and  vouchers  lodged.    The 
arrestments  were  afterwards  withdrawn.     In  June  1857  Fleming  wrote 
to  the  pursuer's  agent  that  nothing  was  due  his  client,  who,  on  the  con- 
trary, had  been  prepaid.     In  February  1858  the  present  action  was 
raised,  being  laid  both  on  the  debt  and  on  the  prescribed  bills.    It  was 
met  by  the  plea  of  prescription,  which  was  applicable  to  this  extent,  that 
six  years  had  run  on  the  bills,  and  that  the  pursuer  must  establish  the 
debts  by  the  writ  or  oath  of  the  debtor.    The  Lord  Ordinary  found  that 
the  pursuer  had  produced  sufficient  written  evidence  to  elude  the  pre- 
scription ;  but  the  Court  altered,  holding  that  the  acknowledgment  of 
Mr  Fleming  was  equivalent  to  that  of  the  executrix. . 

Lent  o.  Lent. — June  29. 

Entail — Direction  to  Trustees, 

By  the  last  will  and  testament  of  the  late  Dr  Robert  Leny,  he  declared 
as  to  the  residue  of  his  estate :  '*  I  bequeath  to  my  nephew,  Lieutenant 
James  Macalpine  (now  Mr  M'A.  Leny  of  Dais  win  ton))  and  to  his  heirs 
for  ever,  the  whole  of  my  property,  whether  real  or  personal."  But  the 
bequest  was  made  under  the  condition  that  the  proceeds  should  be  em- 
ployed by  his  trustees  in  the  purchase  of  a  landed  estate  in  ScotUnd ; 
and  he  stated  his  desire  to  be,  *'  that  the  said  estate,  when  purchased, 
shall  be  made  over  by  a  deed  of  entail,  according  to  the  formalities 
necessary  in  such  cases  in  Scotland,  to  be  enjoyed  by  my  said  nepheir, 
Lieutenant  James  M'Alpine,  and  his  lawful  heirs  for  ever,  in  regular 
succession.*'  The  trustees  followed  out  these  instructions  by  executing 
a  deed  of  entail,  ^'  to  and  in  favour  of  the  said  James  M'Alpine  Lenji 
whom  failing,  to  hb  lawful  heirs  whomsoever,  in  regular  sucoessioo, 
declaring  that  so  oflen  as  the  succession  of  the  said  lands  and  estate  shall 
open  to  and  devolve  upon  females,  the  eldest  heir  female,  and  the  hein 
female  of  her  body,  shall  exclude  heirs  portioners,"  etc.  The  questioos 
raised  by  Mr  M*A.  Leny  are,  whether  this  was  a  deed  of  entail  in  terms 
of  Dr  I^ny's  sentiment ;  and  whether  he  is  not  entitled  to  hold  the  lands 
in  fee-simple,  as  not  being  effectuaUy  entailed.  In  conformity  with  tbe 
opinions  of  the  whole  Court,  their  Lordships  decided  that  it  wai  ineom- 
petent  for  the  trustees  to  insert  in  the  entail  an  exclusion  of  hdn  {MT- 
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tioners,  sach  an  ezdasion  not  being  directed  by  the  trust-deed.  Further, 
thej  held  that  a  oonvejance  to  the  entailer  and  his  heirs  whatsoever  has 
no  legal  import  or  effect  at  all,  and  leaves  him  dominvs  of  his  estate  as  he 
was  before ;  that  a  conveyance  to  another,  and  his  heirs  whatsoever,  is 
of  no  other  import  or  effect  than  a  conveyance  to  the  disponee  himself; 
that  such  a  conveyance  is  not,  in  the  sense  of  law,  a  destination,  or  a 
substitution  of  heirs,  or  a  tailzie ;  and,  therefore,  that  it  cannot  be  effected 
with  irritant  and  resolutive  clauses  under  the  anthority  of  the  Act  1685. 

Wilson  v.  Babtbolomew. — Juli/  7. 

Process — Suspension  and  Interdict. 

This  was  an  appeal  from  an  interim  Interlocutor  by  the  Sheriff  of 
Lanarkshire,  in  a  mining  case,  which  was  alleged  to  have  inverted  the 
state  of  possession  of  the  subjects.  The  complainer,  having  refused  to 
implement  the  order,  was  charged  thereon  and  threatened  with  imprison- 
ment. He  brought  a  suspension  of  this  charge,  which  was  refused  as 
incompetenty  in  respect  of  16  and  17  Vict.,  cap.  80,  which  prohibits 
review  of  interdict  decrees  by  suspension  or  reduction.  He  then  brought 
H  suspension  and  interdict  to  prevent  the  charge  being  put  in  execution. 
The  competency  of  this  process  also  was  objected  to ;  but  the  majority 
of  the  Court  held  that  this  was  not  rendered  incompetent  under  the 
statute,  as  it  did  not  directly  bring  the  interlocutor  under  review,  what- 
ever its  ultimate  effect  might  be, — Lord  Ivory  remarking,  that  although 
an  interim  decree  could  not  be  brought  under  review  at  the  time,  that 
still  all  interlocutors  in  a  cause  could  be  reviewed  at  the  end  of  it,  which, 
under  an  interim  decree  of  this  kind,  which  proposed  instantly  to  invert 
the  state  of  possession,  might  be  quite  useless,  because  the  evil  com- 
plained of  would  be  done.  Lord  Deas  would  have  been  happy  to  concur 
if  he  could,  but  he  did  not  think  they  could  call  in  question  the  wisdom 
of  the  Legislature,  or  consider  whether  this  Act  was  right  or  wrong  in 
excluding  review ;  but  if  the  interdict  now  sought  did  not  bring  this 
interim  decree  under  review,  it  was  difficult  to  see  anything  else  it  could 
do  or  was  intended  to  do.  The  Court  remitted  to  the  Lord  Ordinary  to 
pass  the  note  and  proceed. 

SscALL  V.  Welch. — July  9. 

Poor  Law — Removal. 

This  case  came  before  the  Court  in  the  shape  of  a  claim  for  aliment 
against  the  Inspector  of  Cupar,  by  a  person  who  was  a  fit  object  for 
relief,  presently  residing  in  that  parish.  The  Inspector  replied,  he  had 
offered  to  remove  her  to  Croy,  which  parish  had  admitted  its  liability  for 
her  support.  The  pauper  says  she  is  not  bound  to  remove,  but  she  does 
not  object  to  being  removed, — that  is,  against  her  will.  The  70th  section 
of  the  Poor-law  Act  provides,  that  wherever  a  pauper  id  residing  he  is 
entitled  to  relief  from  the  parish  of  his  residence  till  the  parish  really 
liable  for  his  support  is  ascertained,  so  that  no  one  shall  starve.  The 
pauper,  it  is  further  provided,  shall  give  all  facilities  for  ascertaining  the 
piirish  of  his  settlement.  The  Lord  President  thought  the  parish  of 
settlement  had  been  ascertained.  It  was  not  enough  for  the  pauper  to 
say,  **  It  has  not  been  ascertained  to  my  satisfaction."  Were  that  suffi- 
cient, an  unreasonable  pauper,  and  there  were  such,  might  never  be 
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satisfied.  It  was  not  necessary  that  a  proof  should  be  led  if  the  parish 
admitted  its  own  liability.  The  question  truly  was,  whether,  if  a  pauper 
liable  to  he  removed  refused  to  remove,  she  was  entitled  to  claim  relief 
from  the  parish  of  her  residence  ?  The  Court  thought  she  was  not  It 
must  be  distinctly  understood,  however,  that  it  would  not  do  for  an 
inspector  merely  to  say  to  a  pauper,  '*  Here  is  money.  You  must  re- 
move yourself  to  such  a  parish."  It  must  be  seen  to  by  him  that  proper 
conveyances  can  be  obtained. 

Websteb  v.  Ltell. — Juhf  9, 

Landlord  and  Tenant — DeUvery, 

The  question  in  this  case  was,  whether  the  tenant  was  entitled  to  throw 
up  the  lease  on  the  grounds  referred  in  the  following  opinion  of  the  Coart. 
The  Lord  President  said,  the  advocator  disputes  liability  for  the  rent  on 
two  grounds, — 1st,  that  the  bouse  was  not  in  good  tenantabl«  condition; 
2d,  that  part  of  the  premises  let  were  withheld  from  bim.  As  to  the 
first  ground,  the  Court  were  of  opinion  that  it  was  not  well  founded. 
The  fourth  stipulation  of  the  agreement  was,  that  the  subjects  are  to  be 
received  by  the  tenant  as  in  good  tenantable  order  and  condition.  No 
doubt  the  advocator  said  he  had  not  seen  the  premises  when  he  entered 
into  the  agreement.  But  that  was  his  own  fault  As  to  the  second 
ground  of  defence,  it  appeared  that  the  rooms  of  which  the  advocator  ^ 
not  obtain  possession  on  15th  May  1857  were  the  charter-room,  two 
small  rooms  containing  spare  napery  and  curiosities,  and  a  room  above 
the  museum  in  the  garden  containing  chemical  apparatus,  etc.  As  to 
the  first,  a  temporary  tenant  could  hardly  claim  possession  of  it  The 
other  three,  the  advocator  was  told  by  Wilkie,  who  had  charge  of  the 
house,  were  not  in  use  to  be  let,  and  that  he  had  no  authority  to  give 
possession  of  them.  He  did  not  absolutely  refuse  possession,  and  it  lay 
on  the  advocator  to  have  communicated  with  the  landlord's  factor  in 
regard  to  these  rooms.  Not  having  done  so,  he  was  not  entitled  to  throw 
up  the  lease,  and  was  therefore  liable  for  the  rent. 


SECOND  DIVISION. 

Harvey  r.  Harvey. — June  22. 

Trust — Power — Approbate  and  Reprobate, 

This  was  an  action  brought  by  Henry  Lee  Harvey,  Esq.,  and  Miss 
Catherine  Lee  Harvey,  two  of  the  younger  children  of  Colonel  and  Mn 
Lee  Harvey  of  Castlesemple,  to  have  their  rights  under  the  settlements 
of  their  father  and  mother  ascertained.  It  appeared  that  in  1839  Colonel 
and  Mrs  Harvey  executed  a  bond  of  provision,  the  object  of  which  was 
to  secure  L.20,000  to  each  of  their  younger  children  ;  the  residue  of  their 
fortune  being  to  descend  to  their  eldest  son.  Their  property  was  con  ^ 
siderable,  consisting  of  the  entailed  estate  of  Castlesemple,  in  Benficw- 
shire  ;  the  estate  of  Mousewald,  in  Dumfriesshire,  held  in  fee  simple ; 
estates  in  the  West  Indies ;  and  other  property.  The  provisions  settled 
on  the  younger  children  were  declared  to  be  subject  to  abatement  of 
any  sums  which  they  might  receive  under  their  father's  and  mother*? 
contract  of  maiTiage,  a  bond  executed  over  the  rents  of  the  antelM 
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estate,  and  a  security  over  a  small  estate  in  Renfrewshire,  called  Peock- 
stone,  which  Colonel  and  Mrs  Harvey  had  purchased,  but  kept  up  an 
heritable  debt  secured  upon  it  by  assignation  ;  and  which  sums  amounted 
to  about  L.25,000.  By  codicils  executed  at  different  times,  the  provi- 
sions to  the  younger  children  were  considerably  reduced  in  amount,  in 
consequence  of  the  depreciation  in  West  India  property.  Colonel 
Harvey  died  in  1849,  Mrs  Harvey  in  1853,  and  John  Bae  Lee  Harvey 
in  1854 ;  and  James  Octavius  succeeded  to  the  entailed  estates.  The 
principal  question  involved  in  the  present  action  was,  whether  the 
younger  children  could  take  the  marriage  fund,  the  entail  provision,  and 
the  Peockstone  security,  independently  of  the  bond  of  provision  of  1839, 
and  at  the  same  time  claim  benefit  under  it ;  or  whether  it  was  not  a 
condition  of  the  bond  of  provision  of  1839,  that  the  whole  funds  should 
be  under  the  restrictions  of  that  deed.  There  was  abo  a  point  raised, 
as  te  the  powers  of  the  pursuers  to  settle  their  provisions  by  will  after 
their  deaths,  in  the  event  of  their  leaving  no  children.  The  Lord 
Ordinary  (Neaves)  held  that  it  was  a  condition  of  the  bond  of  provision, 
that  the  whole  money  should  be  brought  under  it ;  and  that  unless  the 
pursuers  consented  to  this,  they  could  not  claim  benefit  under  it.  He 
found  also  that  the  pursuers  were  entitled  to  test  on  their  provisions. 
The  Lord  Justice-Clerk,  in  an  elaborate  judgment,  commented  on  the 
deed  and  codicils,  and  arrived  at  the  conclusion  that  the  Lord  Ordinary's 
interlocutor  was  correct,  except  as  to  the  matter  of  testing,  which  he 
held  could  not  in  present  circumstances  be  competently  raised.  The  Court 
adhered,  with  that  variation. 

Rahsat  v.  Ramsay  and  the  Principal  and  Professors  of  the 
United  Colleges  of  St  Andrews. — June  28. 

Tncst — Election  Law. 

By  the  terms  of  the  deed  founding  the  three  Ramsay  bursaries  in  the 
United  Colleges  of  St  Salvator  and  St  Leonard,  the  patron  for  the  time 
being  is  entitled,  on  a  vacancy  occurring,  to  present  a  number  of  candi- 
dates bearing  certain  names  to  the  Principal  and  Professors,  who  are  to 
make  examination  of  these  candidates  in  literature,  and  to  attest  which 
of  them  is  the  ablest  and  fittest ;  and  the  person  thus  attested  is  there- 
upon to  be  presented  to  the  bursary.  One  of  the  Ramsay  bursaries  fell 
vacant  in  1854,  and  the  pursuer  of  this  action,  along  with  Alexander 
Ramsay,  then  residing  in  Forfar,  and  another,  were  selected  to  compete. 
Alexander  Ramsay  of  Forfar  was  certified  by  the  examinators  as  the 
fittest  to  receive  the  bursary,  and  in  consequence  was  presented  by  the 
patron.  After  holding  the  bursary  for  several  years,  his  right  to  do  so 
was  challenged,  on  the  ground  that  when  appointed  he  was  beyond  the 
proper  age  ;  and  the  Court  of  Session,  in  1859,  pronounced  this  objection 
to  be  well  founded.  He  lost,  in  consequence,  all  future  benefit  from  the 
bursary.  The  pursuer  alleges  that  he  was  the  second  best  at  the  exa- 
mination of  1854;  and  he  asked  for  a  judgment  to  the  effect  that  the 
Principal  and  Professors  should  be  declared  bound  to  give  a  certificate 
to  that  effect.  Upon  getting  that  certificate,  he  proposed  that  the  patron 
should  be  ordained  to  present  him,  and  that  he  should  be  allowed  to  enjoy 
the  bursary  for  the  remaining  years  which  it  has  to  run.  The  Court 
dismissed  the  action,  holding  that  the  pursuer  had  no  right  to  obtain 
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the  buraary,  and  that  the  only  conne  open  to  the  Colleges  was  now  to 
proceed  anew  with  the  appointment  of  a  bnraar  as  upon  an  ordinary 
vacancy. 

White  v.  White  et  oL — June  28. 

Trust — Succession — fferitabfe  and  Moveable. 

The  late  Mr  Adam  White,  of  Fens,  merchant  in  Ldth,  left  a  tnut- 
settlement,  in  which  he  directed  his  trustees  to  set  apart  for  his  five 
daughters,  and  among  others,  for  his  daughter  Eliza  White,  a  principal 
sum  of  L.7000,  increased  by  codicil  to  L.10,000,  firee  of  legacy  duty. 
These  sums,  so  far  as  not  advanced  to  any  of  the  daughters,  were  to  be 
^Ment  out  and  secured  by  my  said  trustees,  on  good  and  undoubted 
security,  heritable  or  persona^  and  the  rights  in  security  and  writs  there- 
after shall  be  taken  in  the  case  of  my  unmarried  daughter  to  and  in 
favour  of  my  said  trustees,  in  trust  for  b^oof  of  my  said  unmarried 
daughter  in  liferent,  for  her  liferent  use  only,  and  her  heirs  whomsoever 
in  fee."  After  Mr  White's  death,  in  1843,  the  trustees  invested  the  sum 
of  L.10)000  for  behoof  of  Mbs  Eliza  White,  on  heritable  security.  Miss 
Eliza  White  died  in  1859,  unmarried.  A  question  has  arisen  betweoi 
her  heirs-at-iaw  and  next  of  kin  as  to  her  succession  :  the  heir-at-law 
contending  that  the  property,  being  invested  in  heritable  security, 
WAS  heritable ;  while  the  next  of  kin  maintained  that  under  the  trust- 
deed  it  was  moveable,  descending  after  her  liferent  to  the  nearest  of 
kin.  The  Lord  Ordinary  (Neaves)  decided  in  favour  of  the  next  of 
kin.  The  Lord  Justice-Clerk  (with  whom  the  other  Judges  ooncnrred) 
agreed  with  the  Lord  Ordinary.  The  provisions  were  not  legacies  of 
special  subjects,  but  a  general  sum  to  arise  from  the  realization  of  a 
mixed  personal  estate.  The  power  to  lend  the  money  on  heritable 
security  was  only  given  to  enable  the  trustees  to  invest  it  safely.  The 
question  was,  whether  the  succession  as  left  by  the  testator,  or  the  nature 
of  the  security  taken  by  the  trustees,  was  to  regulate  the  successioD. 
There  was  obviously  only  one  answer.  The  nature  of  the  subject,  as  left 
by  the  testator,  must  undoubtedly  decide.  Administrators  had  no  such 
powers^of  changing  the  succession. 

Ap,^  J.  EwiNG  AND  Co.,  IN  Wallaoe's  Seq. — June  29. 

Partnership — Liability — Diligence, 

The  question  was,  whether  the  creditors  of  a  firm  can,  by  using  inhi- 
bition against  a  partner,  in  the  dependence  of  an  action  against  the  firm, 
obtain  a  preference  over  the  price  of  heritable  property  vested  in  him  as 
an  individual.  The  pursuers,  formerly  merchants  in  Glasgow,  having 
raised  an  action  against  James  Wallace,  junior,  and  Company,  cotton- 
spinners,  Glasgow,  in  the  Sheriff  Court  at  Glasgow,  raised  letters  of  in- 
hibition against  the  Company,  and  James  Wallace,  junior,  an  individual 
partner,  who  was  proprietor  of  certain  heritable  property,  which  has 
realized  the  sum  of  L.2941,  8s.  9d.  J.  Wallace  and  Co.,  and  J.  Wallace 
as  an  individual,  having  become  bankrupt,  the  appellants,  Ewing  and 
Co.,  claimed  in  the  sequestration  a  preference  over  the  whole  price 
realized  ft'om  the  heritable  subjects.  This  claim  the  trustee  itgecied. 
The  Lord  Ordinary  sustained  the  claim,  and  the  Court  adhered,  Ijord 
Wood  observed  that  it  was  settled  that  a  decree  in  an  action  figfkW^  > 
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companj  waa  a  decree  against  the  partners,  and  that  thus  a  party,  not 
naooed  in  the  aotion,  could  be  charged  on  the  decree.  On  the  same 
priociple  it  had  been  settled,  that  when  a  bill  of  exchange  by  a  firm  had 
been  protested,  the  partners  could  be  charged.  There  was  no  reason 
why,  if  diligence  against  the  personal  estate  was  competent,  diligence 
against  the  heritable  should  not  be  competent ;  or  why,  when  diligence 
in  execution  was  competent,  diligence  on  the  dependence  in  security 
should  not  be  competent. 

[in  exchequer.] 

Lord  Advocate  v,  M'Ilwham's  Trs. — July  13. 

Residue  Duty — Heritable  or  Moveable. 

Under  the  trust-deed  of  the  late  J.  M^Uwham  of  Carnbroe,  an  option 
was  left  to  the  truster's  eldest  son,  James  M^Ilwham,  of  taking  the  estate 
of  Carnbroe  at  a  valuation  of  L.30,000,  instead  of  his  share  of  the  residue 
of  the  trust-estate.  James  M'llwham  availed  himself  of  the  option.  The 
question  is,  whether,  in  the  circumstances,  the  heritable  estate  of  Carn- 
broe 18  subject  to  residue  duty?  The  Lord  Ordinary,  in  Exchequer, 
assoilzied  the  defenders,  and  the  Court  adhered,  holding  that  since  Carn- 
broe had  come  into  the  hands  of  the  eldest  son  as  heritage,  it  did  not  fall 
under  the  Act  as  to  legacy  duty. 

M.  P.,  Dick  v.  Hillon,  et  al. — July  13. 

Trust — Vesting — Inhibition  or  Substitution. 

By  the  settlement  of  the  late  Mr  W.  Robertson,  residing  at  Bankhead, 
near  Lanark,  and  his  wife,  their  trustees  were  empowered,  on  the  decease 
of  either,  to  divide  one  half  of  a  certain  fund  among  their  children  ;  to 
pay  the  annual  rent  of  the  other  half  to  the  survivor  of  the  spouses  till 
his  or  her  death,  and  then  to  divide  it  also  among  the  *'  said  children," 
with  the  usual  clause,  ^^si  sine  liberis.*^  Two  children  alone  survived 
both  parents.  Two  children,  Lillias  and  Margaret,  survived  their  father, 
bat  predeceased  their  mother,  lea^ng  a  will.  The  question  is,  whether 
the  shares  of  Lillias  and  Margaret  had  vested  in  them,  so  that  they  were 
able  to  test.  The  Lord  Ordinary  (Neaves)  held  that  the  shares  had 
vested;  but  the  Court  reversed  his  interlocutor,  holding  that  the  pre- 
sumption of  law,  in  money  questions,  was  in  favour  of  conditional  insti- 
tution rather  than  substitution,  and  that  therefore  the  shares  had  not 
vested  in  Lillias  and  Margaret  Robertson. 

Pet.i  Donaldson  v.  Finblat,  Bannatyne,  and  Co. — July  17. 

Bond  of  Caution. 

Professor  Donaldson  having  succeeded  in  his  action  against  Findlay, 
Bannatyne,  and  Co.,  was  allowed  execution,  pending  appeal,  on  his 
finding  "  caution  in  common  form  to  repeat  the  sums  recovered  in  the 
event  of  the  interlocutor  appealed  against  being  reversed."  On  this  he 
presented  last  week  the  present  petition,  craving  the  Court  to  ^'  authorize 
a  bond  of  the  British  Guarantee  Association  to  be  accepted  and  taken, 
instead  of  a  bond  of  caution  by  a  private  individual,  in  implement  of  the 
condition  as  to  caution."  The  caution  required  was  for  L.10,000.  It 
appeared  that  the  British  Guarantee  Association  was  originally  estab- 
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lished  at  Edinburgfa  for  goaranteeiiig  the  integri^  of  numagen,  etc^  and 
^  to  traiuact  sach  other  descriptioii  of  goaianieeing  tnumctions  "  as  the 
direeton  for  the  time  being  should  think  fit.  In  1854  it  obtained  a  new 
Act,  in  the  sixth  section  of  which  its  powers  and  objects  were  of  new 
described,  and  extended  to  guarantee  for  officers  under  Courts  of  Justice, 
etc,  the  said  section  containing  a  general  power  to  the  directors,  such  as 
thej  had  under  their  previous  Act,  to  enter  on  such  other  guarantee 
transactions  as  thej  should  deem  expedient.  The  Act  authm:^  Cotnts 
of  Justice  to  accept  the  Association's  guarantee,  in  lieu  of  the  ordinaiy 
canUon,  for  its  officers;  and  under  this  authority  the  Court,  on  the  fonner 
occasion,  had  taken  their  bond  for  a  curator  bom.  In  the  present  case 
the  directors  had  authorized  their  manager  to  grant  the  bond,  without 
passing  a  resolution  to  include  this  new  class  of  cases  in  their  business. 
The  Lord  Justice-Clerk  said  the  Court  could  not  authorize  the  bond  to 
be  taken.  From  the  description  of  the  proper  business  of  the  Assoda- 
tion,  contained  both  in  its  old  and  new  Acts,  the  proposed  bond  was 
clearly  not  within  it.  Its  proper  business  was  guaranteeing  persons  in 
positions  of  trust.  The  directors  had  power  to  extend  its  business  to 
other  classes  of  guarantee  business ;  but  that  was  a  power  which  thej 
must  exercise  by  passing  a  formal  resolution  to  extend  the  business  to  a 
new  class  of  cases.  He  had  no  idea  that  under  the  6th  section  thej 
could,  without  such  a  resolution,  bind  the  Company  for  any  particnltf 
risk.  The  other  Judges  concurred.  Lord  Cowan  remarking  that  it  was 
enough  for  the  Court  that  there  was  a  doubt  as  to  the  power  of  the 
directors  to  bind  the  Company. 

Sinclair  v.  Smith. — July  17. 

Jurisdiction — Forum  Contractus — Forum  Originis. 

This  was  an  action  of  damages  for  breach  of  promise  of  marriage. 
The  courtship  had  been  in  Scotland ;  but  the  defender,  a  native  of  Scot- 
land, had  afterwards  gone  to  reside  in  England,  and  had  married  an 
English  lady.  While  on  a  temporary  visit  to  Scotland,  the  summons 
was  served  upon  him,  to  which  he  pleaded  no  jurisdiction,  in  respect  that 
he  had  abandoned  his  Scottish  domicile,  and  had  not  been  resident  forty 
days  since  his  return.  The  facts  were  admitted,  but  reliance  was  had  on 
the  doctrines  of  jurisdiction,  ratione  contractus  and  rcOione  deHcti  The 
Lord  Justice-Clerk,  after  stating  the  facts  of  the  case,  referred  to  the  two 
grounds  on  which  the  pursuer  maintained  the  jurisdiction — (1)  that  the 
defender  was  a  native  of  Scotland,  and  was  in  this  country  when  the 
summons  was  executed  against  him  ;  and  (2)  that  Scotland  was  the  tots 
contractus^  and  that  the  defender  was  within  the  territory  when  the  sum* 
mens  was  executed.  Both  parties  appear  to  think  that  there  was  sonne 
mysterious  efficacy  in  the  fact  of  the  citation  having  been  personaL  The 
real  fact  of  importance  was  the  defender's  presence  within  the  territoiy. 
The  second  ground  of  the  pursuer's  case — viz.,  the  facts  that  the  contract 
was  made  in  Scotland,  and  that  the  defender  was  in  the  territory  when 
cited  in  competent  form — was  sufficient  for  a  judgment  in  his  fiivour. 
It  was,  therefore,  unnecessary  to  examine  whether  the  Scottish  origin  of 
the  defender,  when  taken  in  connection  with  his  presence  in  the  territorj 
at  the  date  of  citation,  was  sufficient  to  found  jurisdiction.  His  Loldship 
could  not  agree  with  the  Lord  Ordinary  in  hb  views  as  to  the  judlgBfli^ 
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of  the  House  of  Lords  in  Orant  v.  Peddk^  on  the  question  offortmi  origiius. 
Then  there  was  nothing  better  settled  than  that  the  tribunab  of  a  country 
where  a  contract  is  perfected  have  jurisdiction  to  enforce  it,  if  the  person 
against  whom  it  is  sought  to  be  enforced  is  temporarily  present  in  the 
territory.  It  was  true  that  this  doctrine  did  not  prevail  in  France ;  and 
in  England,  personal  presence  was  of  itself  sufficient ;  but  by  the  Roman 
law,  £e  principles  of  which  had  been  adopted  in  our  country  as  in  the 
other  nations  of  Europe,  the  locus  contractus  was  held  to  confer  jurisdic- 
tion, under  the  qualification  that  the  party  to  be  sued  must  be  present  in 
the  territory.  Huber  and  Voet,  among  the  civilians,  and  Lord  Karnes 
and  Erskine,  among  Scottish  jurists,  were  clear  on  this  point.  But  the 
defender  also  argued  that  the  doctrine  did  not  apply,  as  the  pursuer  and 
defender  were  not  in  reality  parties  to  a  contract ;  that  the  action  was 
not  really  for  breach  of  contract,  but  rather  for  deceit.  This  was  a  start- 
ling argument.  Though  the  contract  was  completed  by  mere  consent, 
it  was  not  the  less  a  contract.  The  law  would  not  enforce  fulfilment ; 
but  this  was  on  grounds  of  public  policy,  and  did  not  derogate  from  the 
authority  of  the  contract.  The  plea  of  want  of  jurisdiction  must  there- 
fore be  repelled.  The  other  Judges  concurred,  but  could  not  agree  with 
the  Lord  Ordinary  in  his  views  as  to  the  reversal  of  Grant  v.  Peddie 
giving  a  deathblow  to  the  doctrine  of  the  forum  origirds^  when  taken  as 
one  element  for  judgment  along  with  others.  Lord  Wood  was  inclined 
to  think  it  was  sufficient  in  combination  with  either  of  the  other  elements. 

Pet.^  Stuabt  et  al.  v.  Ladt  Elizabeth  Mooee. — July  20. 

Custody  of  Pupil — NohUe  Officium, 

The  present  Marquis  of  Bute,  who  is  aged  thirteen,  was  born  in  Scot- 
land, the  heir  of  estates  in  England,  Wales,  and  Scotland,  yielding  in  all 
a  yearly  net  revenue  of  L.93,000.  On  the  death  of  the  late  Marquis  in 
1848,  Lord  James  Stuart,  the  tutor-at-law,  presented  an  application  to 
the  Court  of  Chancery  for  the  appointment  of  the  Marchioness  of  Bute 
to  be  the  guardian  of  her  son.  She  was  appointed  on  the  10th  May 
1848,  and  resided  from  that  period  till  her  death,  in  December  1859, 
principally  in  Scotland,  and  latterly  at  Mount-Stuart  in  Bute,  with  her 
«on,  the  young  Marquis.  Lord  James  Stuart  predeceased  her.  On  her 
death,  a  recommendation  was  found  in  her  will  to  the  effect  that  Lady 
Elizabeth  Moore,  the  respondent  (a  daughter  of  the  Earl  of  Mountcashel), 
should  be  appointed  as  joint  guardian  along  with  the  petitioner,  General 
Stuart^  and  another  gentleman,  who  is  abroad,  and  who  did  not  accept 
the  offer.  The  appointment  was  made  by  the  Court  of  Chancery,  while 
the  Marquis,  with  Lady  Elizabeth,  were  residing  in  Scotland  at  Mount- 
Stuart.  At  first  the  two  guardians  agreed  as  to  the  management  and 
education  of  the  Marquis ;  but  afler  a  short  time  they  began  to  disagree. 
The  General  wished  that  the  boy  should  be  sent  first  to  a  private  school, 
and  then  to  Eton ;  Lady  Elizabeth  thought  it  best  that  he  should  remain 
under  her  care,  educated  by  a  tutor,  until  he  should  be  old  enough  to  be 
sent  to  a  public  school,  where  he  would  be  accompanied  by  his  tutor. 
She  brought  him  up  to  England  at  the  request  of  the  General ;  but  afler 
some  time,  suddenly  (as  the  petitioner  alleges,  by  night)  departed  for 
Scotland,  taking  the  Marquis  with  her.     The  Court  of  Chancery  there- 
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upon  removed  her  from  her  guardianship,  gave  the  sole  guardianship  to 
the  General,  and  ordered  her  to  give  up  the  boy  to  him.  She  refuses  to 
do  BO,  and  states  that  the  boj  objects  to  go  to  the  General,  or  to  live 
with  him ;  and  maintains  that  he  is  a  Scotsman,  and  subject  to  the  juris- 
diction of  the  Scotch  Courts,  and  not  of  the  Court  of  Chancery.  Appear- 
ance was  also  made  for  the  tutor-at-law,  Colonel  Stuart,  who  concurred 
in  the  prajer  of  the  petition.  The  Lord  Justice-Clerk  delivered  an  ela- 
borate judgment,  the  result  of  which  was  that  the  Court  considered  tbej 
had  not  all  the  materiab  before  them  necessary  for  the  decision  of  the 
case.  The  Court  were  also  of  opinion  that  the  application  ought  to  hsTe 
been  made  by  the  tutor-at-law.  In  the  meantime,  consideration  of  the 
petition  was  deferred  till  November ;  and  the  petitioner  must  bear  in 
mind,  that  if  any  attempt  were  made  to  remove  the  pupil  out  of  the  juris- 
diction pendente  processus  application  might  be  made  to  the  Court  for 
interdict. 


d^ttgltBJ)   €utB. 


Will. — Damicil, — The  testamentary  law  of  the  domicil  at  the  time  of  death 
does  not  govern  the  will  of  a  married  woman  made  in  execution  of  &  power. 
H.,  by  his  wU],  gave  a  certain  sum  to  trustees,  upon  trust  to  pay  the  diTvlends, 
etc.,  to  S.  E.  A.  for  life,  to  her  separate  use,  and  after  her  decease  to  pay  the 
dividends  thereof  to  any  husband  of  hers  who  should  be  living  at  her  death,  for 
his  Ufe,  in  case  she  should  by  her  last  will,  to  be  signed  and  published  in  the 
presence  of  two  credible  witnesses,  notwithstanding  coverture,  so  direct  and 
appoint.  Sophia  £.  Alexander  signed  and  published  her  will,  in  ponaanoe 
of  the  said  power,  on  the  3d  September  1831 ;  whereof  she  appointed  her 
husband,  Boyd  Alexander,  sole  executor.  At  the  time  of  making  the  will  she 
was  domiciled  in  England ;  but  at  the  time  of  her  death,  October  19, 1859, 
she  was  domiciled  in  Scotland.  Sir  C.  CressweB :  The  only  question  is  vith 
respect  to  a  will  of  a  married  woman  in  execution  of  a  power.  This  gi^ts 
me  an  opportunity  of  correcting  what  I  said  on  this  point  in  Crookenden  r. 
Fuller,  8  W.  R.  49.  In  that  case  it  was  argued  that  the  law  of  adomidl  did 
not  apply  to  a  will  executed  in  pmrsuanoe  of  a  power.  I  thought  it  did ;  bat 
I  have  since  ascertained  that  the  opinion  I  there  expressed  was  erroneous,  hong 
contrary  to  that  given  by  the  Judicial  Committee  of  the  Privy  Council  id 
Jatnall  v.  Hankey,  2  Moore  P.  C.  342.— (/n  the  goods  of  S,  E,  Alexander, 
8  W.  R.  461.) 

Bankruptcy. — Contingent  Debt. — ^A  bankrupt,  by  his  marriage  settkoeat  in 
February  1817,  covenanted  to  pay  L.10,000  to  be  settled  upon  trust  for  hunself 
for  life,  with  remainder  to  his  wife  for  life,  with  remainaer  for  the  children 
of  the  marriage,  and  thereby  agreed  to  enter  into  a  bond  with  the  troBteffi 
to  secure  L.10,000,  of  which  bond  the  trustees  should  stand  pooMned  vftn 
trust,  during  the  life  of  the  bankrupt,  or  until  he  should  become  haofcnipt  or 
insolvent,  to  permit  him  to  retain  the  said  sum  in  his  hands,  and  upon  pi^iseBt 
thereof  to  hom  the  same  upon  the  trusts  therein  mentioned.  A  bcHKi  waaeKScntad 
to  secure  the  payment  of  L.10,000,  and  interest,  in  August  1817.  Then  vat 
children  of  the  marriage,  who  afterwards  attained  twenty-one.  The  aan  t^ 
mained  in  the  hands  of  the  obligor  till  he  became  bankrupt  in  188^  t^  ^ 
the  same  year  the  trustees  proved  for  tiie  amount,  and  the  hankn^  swon  tbt 
he  was  solvent  at  the  time  he  entered  into  the  bond.    The  maUer   ^'  "^"^^ 
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the  oommisBionera  in  1827,  who  expunged  the  proof.  The  bankrupt  obtained 
his  certificate,  and  died  in  1830.  New  trustees  of  the  settlement  were  ap- 
pointed in  1845,  and  in  1860  they  tendered  a  proof  on  behalf  of  those  interested 
under  the  settlement  for  the  L.  10,000.  A  petition  was  presented,  and  the 
commissioner  rejected  the  proof,  considering  that  the  matter  had  been  settled 
hf  the  commissioners  in  1827,  and  could  not  now  be  re-opened.  Held  (on 
appeal),  that  ayaluation  of  the  sum  to  be  payable  on  the  deatn  of  the  bankrupt 
would  have  been  provable  as  a  contingent  debt  under  the  bankruptcy,  and 
that,  notwithstanding  the  lapse  of  time,  the  trustees  were  now  entitled  to  prove 
for  the  whole  sum  of  L.10,000.— (£^  pa>U  Boddam,  8  W.  R.  457.) 

L&ASE. — Concealment  in  Inception  of  Contract — ^E.  and  R.  agreed  to  take  from 
G.  a  lease  of  a  house  (No.  2),  the  walls  of  which  were  cracked,  and  eighteen  inches 
out  of  the  perpendicular.  Certain  repairs  were  done  by  C,  according  to  the 
Bpedfication  of  £.  and  R.  £.  and  R.,  on  taking  posBeesion,  were  told  by  the 
district  surveyor  that  the  walls  were  unsafe ;  they,  however,  did  not  have  the 
fonndationa  examined,  and  continued  in  posseBsion  until  told  by  the  same  sur- 
yejor,  that,  owing  to  certain  operations  in  repairing  the  adjoining  house  (No.  1), 
it  was  no  longer  safe  to  remain  m  No.  2.  They  then  left  No.  2,  and  returned  the 
keys,  and  sent  a  cheque  for  rent  due.  C.  returned  both  the  keys  and  the  cheque, 
and  tendered  a  lease,  which  £.  and  R.  refused  to  execute.  The  Court  decreed 
apecific  p^ormance.  Stuart,  V.-C. :  What  the  defendants  relied  upon  was, 
that  the  plaintiff  had  been  guilty  of  a  studied  concealment  of  certain  defects 
known  to  him,  but  not  communicated  to  them ;  but  this  case  was  entirely  free 
from  anything  of  that  kind.  The  defects  consisted  of  certain  cracks  in  the 
walls,  and  the  inclination  of  the  walls  eighteen  inches  from  the  perpendicular. 
These  were  defects  sufficient  to  arouse  the  vigilance  of  any  one  intending  to  be- 
come lessee,  and  to  make  him  see  that  it  was  necessary  a  great  deal  should  be 
done  before  the  house  could  be  safely  inhabited.  Now,  if  the  case  rested  upon 
the  state  of  things  at  the  time  when  the  agreement  was  made,  it  was  wholly 
destitute  of  suppression  of  the  truth,  or  suggestion  of  what  was  false  on  the 
part  of  the  plaintiff,  except  as  to  what  was  mere  matter  of  opinion.  The  cause 
of  the  cracks,  without  an  examination  of  the  foundations,  could  not  be  ac- 
curately or  perfectly  ascertained.  The  defendant's  own  evidence  showed  that 
it  was  impossible  the  plaintiff  could  have  concealed  the  knowledge  of  that  which 
the  surveyor  himself  had  not  ascertained,  and  did  not  know  existed,  until  that 
examination  was  made  which  the  defendants,  if  they  had  been  persons  of  rea- 
sonable vigilance,  would  have  taken  care  to  have  seen  done  before  they  bound 
themselveB  by  an  agreement  for  a  lease. — {Cook  v.  Wawfh^  8  W.  R.  458.) 

Master  and  Servant. — Agreement, — B.  agreed  to  serve  C.  as  a  commercial 
traveller,  ^^  to  be  binding  between  the  parties  for  twelve  months  certain  from 
the  date  thereof,  and  continue  from  time  to  time  until  three  months'  notice  in 
writing  be  given  by  either  party  to  determine  the  same."  The  service  was  held 
to  be  determinable  by  a  three  months'  notice  expiring  at  the  end  of  the  first 
year.— (5roim  v.  Symons,  2  L.  T.  Rep.  N.  S.  323.) 

Lands  Clauses  Consolidation  Act,  1845. — House. — ^The  term  "  house,"  in 
>ec.  92  of  the  Lands  Clauses  Consolidation  Act,  includes  everything  that  would 
pan  under  an  ordinary  conveyance  of  a  house ;  and  where  a  house  had  attached 
to  it  a  shrubbery  and  a  series  of  gardens,  separated  by  walls,  but  all  connected 
hy  a  gravel  walk  passing  through  the  dividing  walls, — Held^  that  the  garden 
farthest  from  the  house,  and  enclosed  at  a  more  recent  period  than  the  others, 
vas  part  of  the  house  within  the  meaning  of  the  Act ;  so  that  a  railway  com- 
pany oould  not  take  it  without  taking  the  whole  house.  Wood,  V.-C,  with- 
out calling  for  a  reply,  said  that  the  case  was  concluded  by  authority.  In 
Oronenor  v.  The  Hampstead  Junction  Railway  Company,  1  De  G.  &  Jo.  446,  Lord 
•lustace  Turner  observed : — *'  I  know  of  no  means  by  which  we  can  interpret 
the  word  *  house '  in  this  section,  except  by  a  reference  to  the  legal  construction 
put  Upon  that  word  in  other  instruments.     I  take,  therefore,  the  question  to 
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be,  What  would  pasB  under  conveyance  of  the  hooae?*'  So  that  the  term 
'^  house ^*  was  to  be  construed  in  the  fullest  sense,  as  induding  everything  that 
would  pass  under  that  term.  In  this  case  the  shrubbery  and  series  of  gudeiB 
were  aU  connected  by  doors,  and  u^n  the  evidence  it  was  bevond  dispute  that 
the  land  in  question  ¥ras  a  garden  in  the  strictest  sense  of  the  term.  It  had 
been  attach^  to  the  dwelling-house  for  forty-nine  yean,  and  taken  oat  of  the 
adjoining  lawn  by  running  up  a  hedge ;  fig-trees  and  vines  were  planted  on  the 
walls,  and  apple-trees  and  currant-bushes  were  growing  in  it ;  a  gravel  nth 
from  the  house  running  through  and  connecting  the  whole  series  of  gaidois. 
Moreover,  the  defendants  themselves  had  described  it  in  their  book  of  nferenoe 
as  a  garden. — (Hewson  v.  The  London  and  South-  Western  Railway  Companif^ 
8  W.  R.  467.) 

Joint  Stock  Company. — Reaister, — ^M.,  a  judgment  creditor  of  defendant!, 

E laced  a  sum  of  money  in  the  hands  of  D.,  a  married  woman,  who,  representang 
erself  to  be  a  widow,  and  in  an  assumed  name,  purchased  some  of  the  stock  of 
the  defendants,  and  was  r^;istered  as  a  proprietor  by  her  assumed  name ;  after- 
wards, at  M.*s  request,  D.  sold  the  stocK  to  the  phuntiffs,  and  the  shares  were 
registered  in  their  names.  M.  became  insolvent,  and  the  defendants,  finding 
D.  had  only  purchased  for  M.,  struck  the  plaintiffs'  names  off  the  register  of 
shareholders,  and  substituted  the  name  of  M.'s  assignee.  Held,  that  under  the 
circumstances,  the  company  had  no  right  to  remove  the  plaintiffs'  names  from 
the  register  of  shareholders.  Cockburn,  C.  J. :  The  plaintiffs  have  dearly  an 
equitable  title  to  be  placed  on  the  register ;  they  had  no  legal  title,  but  the 
company  havikig  supplied  that  defect  in  their  title  by  placing  their  names  on 
the  register,  can  they,  under  these  circumstances,  remove  them  ?  If  the  com- 
pany could  lawf  ull  V  remove  them,  then  it  comes  to  this,  that  if  the  oompaDj 
find  a  flaw  in  the  legal  title  of  any  shareholder,  they  can  at  their  own  option 
strike  his  name  off  the  regster,  and  appropriate  his  shares  and  dividenoa  to 
their  own  use.^-(  Ward  v.  The  South-Easlem  Railway  Company^  S  W.  B.  468.) 

Bill  of  Exchanoe. — Cheque, — ^A  cheque  is  a  negotiable  instrument ;  that  is 
to  say,  the  holder  of  it  by  indorsement  may  sue  the  indorser.  In  Keene  t. 
Beard,  2  L.  T.  Rep.  N.  S.  240,  a  cheque  was  drawn  by  B.  payable  to  C,  vho 
indorsed  it  to  D.,  who,  on  its  being  presented  and  dishonoured,  broogkt  an 
action  against  C.  for  the  amount.  It  was  held,  after  very  ehtborate  argomeDt, 
that  the  action  would  lie.  Byles,  J. :  I  conceive  that  a  cheque  is  in  the  natoR 
of  an  inland  bill  of  exchange,  and  has  nearly  all  the  incidents  of  ordinary  bil|» 
of  exchange;  In  one  respect  a  qheaue  differs  from  a  bill  of  exchange,  for  it  is 
in  the  nature  of  an  appropriation  of  money  in  the  banker^s  bauds  tor  the  pur- 
pose of  discharging  a  liability  of  the  drawer  to  a  third  person  ;  it  is  not  neces- 
sary that  there  should  be  money  of  the  drawer^s  in  the  hands  of  the  diairee  of 
a  bill  of  exchange.  Even  the  notes  and  bonds  of  foreign  princes  and  states  are 
all  negotiable  instruments  in  this  country,  and  persons  who  take  them  for  vahie 
are  entitled  to  render  them  available.  That  seems  to  be  so  clear  upon  the  de- 
cisions, that  I  think  it  would  be  impossible  to  hold  that  cheques  are  not  in  at 
least  an  equally  favourable  position ;  and  to  me  it  is  clear  tlwt  a  cheque  u«  i^ 
fact,  in  the  class  of  an  orainary  bill  of  exchange;  and  if  so,  why  cannot  it  be 
indorsed  ?  Since  the  indorsement — ^that  is,  an  indorsement  animo  endonondir-' 
must  be  proved  ( Wayjnan  v.  Bend,  1  Gamp.  174),  no  inconvenience  can  emsK 
from  our  holding  this.  In  Story  on  Promissory  Notes,  sec.  132,  it  is  Uk! 
down :  ^^  Although  a  note  payable  to  bearer  is  transferable  by  miae  deliveiy,  it 
may  also  be  transferred  by  indorsement  of  the  payee,  or  of  any  other  eube^ 
quent  holder.^'  It  is  very  true,  that  when  a  man^s  name  is  written  on  the  bsck 
of  an  instrument  without  the  intention  to  indorse,  and  so  make  himself  li^ 
upon  it,  he  is  not  so  liable ;  and  so  in  the  case  of  a  bank-note,  a  part^  ^ 
writes  his  name  on  the  back  is  not  liable  on  it  if  he  wrote  without  intendug^ 
indorse.  The  writing  must  always  be  done  animo  endormndi,  in  order  to  lotf*^ 
it  effectual  to  bind  the  indoiwjr. 
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Slander. — Privileged  Communication. — ^B.,  &  porter  in  the  employ  of  C  and 
Co.,  was  accustomed  to  go  on  buaineBB  for  them  to  D.,  a  trodeaman  with  whom 
they  dealt.  After  B.  had  left  D.*8  house,  D.  missed  a  box,  and,  suspecting  B., 
he  went  to  C.  and  Co.,  and  in  private  said  to  one  of  them,  ^^  I  have  somewing 
particular  to  communicate ;  after  B«  left  my  house  a  mathematical  box  was 
missing ;  no  one  else  could  have  taken  it,  because  no  one  else  was  in  the  room, 
and  he  must  have  taken  it."  It  was  held,  first,  that  the  occasion  repelled  the 
inference  of  malice,  and  that  D.  had  an  interest  in  making  such  communication 
to  C.  and  Co. ;  secondly,  that  the  words  were  a  privileged  conmiunication. — 
(Amann  t.  Damm,  2  L.  T.  Rep.  N.  S.  322.) 

Income  Tax. — Foreign  Residence, — ^A  firm  carried  on  business  by  purchasing 
goods  in  England,  taking  them  to  America,  and  there  selling  them.  They  also 
bought  goods  in  France  and  Germany,  which  they  exported  and  sold  in  the 
same  way.  All  the  partners,  except  one,  who  resided  in  England,  resided  at 
New  York.  The  firm  had  a  wanshouse  and  counting-house,  and  employed 
clerks  and  servants  in  England  for  the  purchase  of  the  goods.  The  goods  were 
paid  for  by  money  sent  from  New  York  through  the  agency  of  a  bank  in  Eng- 
land, with  whom  the  firm  kept  an  account.  Held  by  tl^  Ex.  Ch.,  reversing  the 
iudgment  of  the  Court  of  Exchequer,  that  the  partners  who  reuded  in  the 
Jnited  States  were  not  liable  to  be  assessed  upon  that  portion  of  the  profits  of 
the  business  which  was  derived  from  the  sale  of  the  goods  exported  from  Eng- 
land. Cockbum,  C.  J. :  The  question  is  narrowed  to  this.  Does  the  firm,  under 
the  circumstances  disclosed  in  this  case,  carry  on  trade  in  this  country  or  uot? 
and  we  think  that  it  does  not,  and  that  the  firm  is  not  liable  within  the  words 
of  the  Acts.  It  is  true  that  whenever  a  merchant  establishes  himself  in  trade 
for  the  purpose  of  buying  and  selling,  it  may  be  that  the  details  of  his  trade 
extend  over  various  places ;  the  place  of  sale  or  the  place  where  goods  are  bought 
is  not  material,  but  we  must  look  to  the  one  place  where  he  trades,  and  where 
the  profits  come  home  to  him.  Serious  and  unjust  consequences  would  ensue 
from  an  opposite  construction,  which  would  render  a  firm  liable  to  pay  in- 
come tax  in  each  of  those  countries  in  which  there  occur  acts  of  buying,  selling, 
or  bartering.  The  argument  for  the  Crown  goes  the  length  of  saying  that  the 
employment  of  an  agent  in  this  country  would  render  the  firm  liable  if  the 
agent  buys  goods  for  tJje  merchant  in  this  country,  and  we  should  thus  be 
taxing  a  country  which  comes  as  a  purchaser  to  this  country.  In  case  of  a 
trade  really  exercised  here  it  is  only  just,  equitable,  and  proper,  that  a  foreigner 
should  be  chargeable,  and  the  profits  of  the  trade  are  made  amenable  to  this 
fiscal  law  by  obliging  the  agent  or  person  carrying  on  the  business  to  make  a 
return  of  such  profits,  but  here  there  is  no  one  who  is  in  receipt  of  the  profits 
in  England.— (5ii%  v.  The  Attorney- General,  8  W.  R.  472.) 

Appeal. — Authority  of  Decisions. — The  following  observations  of  the  Lord 
Chancellor  in  an  English  appeal  case,  relate  to  the  ouaistio  vexata  of  the  authority 
due  to  decisions  of  the  supreme  tribunal: — By  tne  constitution  of  tiiis  United 
Kingdom,  the  House  of  Lords  is  the  Court  of  Appeal  in  the  last  resort,  and 
its  decisions  are  authoritative  and  conclusive  declarations  of  the  existing  state 
of  the  law,  and  are  binding  upon  itself  when  sitting  judicially,  as  much  as 
upon  all  inferior  tribunals.  The  observations  made  by  members  of  the 
House,  whether  law  members  or  lay  members,  beyond  the  ratio  decidendi  which 
is  propounded  and  acted  upon  in  giving  judgment,  although  they  may  be  en- 
titled to  respect,  are  only  to  be  followed  in  as  far  as  they  may  oe  considered 
agreeable  to  sound  reason  and  to  prior  authorities.  But  the  doctrine  on  which 
the  judgment  of  the  House  is  founded  must  be  universally  taken  for  law,  and 
can  only  be  altered  by  Act  of  Parliament.  So  it  is,  even  when  the  House 
gives  judgment  in  conformity  to  the  rule  of  procedure,  that  where  there  is  an 
tfquality  of  votes,  nemper  presumitur  pro  negante.  In  the  case  of  Regina  v. 
Ueelis,  2  S.  &  S.  67,  which  was  an  appeal  from  a  judgment  holding  that  by 
the  common  law  of  England  a  valid  marriage  could  not  be  contracted  with- 
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out  the  presenoe  of  a  priest  canonically  ordained,  the  questioii  having  been 
put  that  the  judgment  be  reversed,  there  w9a  an  eqnality  of  the  votes  of  the 
peen  who  were  present  and  took  part  in  the  diviai<m.    Thereupon  the  House 
affirmed  the  judgment,  deciding  that,  by  the  common  law  of  England,  a  valid 
marriage  could  not  be  contracted  without  the  presence  of  a  priest  canonioslly 
ordained.    I  by  no  means  concurred  in  that  decision,  thinking  that  the  com' 
mon  law  of  England  aocorded  with  the  Canon  law  upon  this  subject,  which 
prevailed  over  the  whole  of  the  Western  Church  till  the  Coundl  of  Trent,  and 
that  a  valid  marriage  might  be  contracted  by  the  solemn  assent  of  the  contract- 
ing parties,  as  Lord  Stowell  had  often  laid  down,  and  for  fifty  years  had  been 
considered  clear  law  in  Westminster  Hall.    But  subsequently,  when  presiding 
as  Chief  Justice  of  the  Court  of  Queen^s  Bench,  I  several  times,  with  the  appro- 
bation of  my  brother  judges,  ruled  that  l^e  question  as  to  the  validity  of  such 
marriages  was  settled  by  the  decision  of  the  House  of  Lords  in  Regina  v.  Heelis. 
And  if  this  question  were  again  to  be  mooted  in  this  House  upon  an  appeal,  I 
conceive  that  this  House  would  be  bound  to  decide  that  such  a  marriage  was 
always  null  and  void,  although  every  peer  present  should  be  of  opinion  that 
Regina  v.  Heelis  was  improperly  decided;  and  that  in  England,  till  Lord 
Hardwicke^s  Act,  the  presence  of  a  priest  was  as  little  necessarv  for  making  a 
binding  marriage  contract  as  a  binding  contract  of  hiring  and  service.    On 
this  point.  Lord  Kingsdown  stated  that  he  desired  to  reserve  his  opinion  — 
(^Attorney- General  v.  Dean  and  Cations  of  Windsor^  8  W.  R.  477.) 

Principal  and  Agent. — Retention, — ^A  mercantile  house  in  Hamborgh  in- 
structed a  firm  in  London,  with  whom  they  had  dealings,  to  buy  for  them 
L.  10,000  Three  per  Cent.  Mexican  Bonds  at  a  certain  price.  The  London  firm 
bought  the  bonos,  and  drew  bills  on  the  Hamburgh  house  for  the  amount  of 
their  account  in  respect  of  this  transaction,  which  bills  were  duly  honoured  and 
paid  at  maturity.  Before  the  bonds  were  handed  over  to  the  Hamburgh  house, 
the  London  firm  stopped  payment.  Held,  that  the  London  firm  were  entitled 
to  a  lien  on  the  bonds  so  remaining  in  their  possession,  for  the  general  balance 
due  to  them  in  account  with  the  Hamburgh  house.  The  M.  R. :  The  plaintiffs 
do  not  dispute  the  general  proposition  of  law,  that  a  factor  is  entitled  to  a  lien 
on  the  goods  of  his  principal  for  the  general  balance  due  to  him  ;  but  they  con- 
tend that  the  defendants  cannot  ber^arded  in  the  light  of  factors  to  the  Ham- 
burgh firm,  and  that  the  evidence  shows  that  ihe  Hamburgh  firm  never  conaigsed 
goods  to  the  defendants  to  be  sold,  or,  indeed,  had  any  relations  of  that  deaoip- 
tion  with  them.  I  am,  however,  of  opinion,  that  the  defendants  are  entitled  to 
retain  these  bonds  until  the  balance  due  to  them  on  that  general  account  is 
satisfied.  The  nature  of  the  dealings  between  the  Hamburgh  firm  and  the  de- 
fendants appears  from  the  evidence,  especially  from  the  correspondence,  to  have 
been  of  this  character.  The  Hamburgh  firm  was  in  the  habit  of  employing  the 
defendants  to  enter  into  speculations  on  their  behalf,  in  securities  and  other 
matters  in  the  London  market ;  and  when  the  Hamburgh  firm  bought,  from 
English  manufacturers,  ^oods  to  be  consigned  to  them  in  Hamburgh,  thev  oc- 
casionaUy  opened  a  credit  with  the  defendants  in  favour  of  the  shippers  oc  the 
goods,  and  remitted  money  or  goods,  or  honoured  drafts,  to  meet  the  charges 
of  the  defendants.  For  all  these  purposes  they  were  employed  by  the  Ham- 
burgh firm,  and  acted  as  their  agents.  Upon  a  most  careful  consideration  of 
the  arguments  of  the  defendants,  I  am  unable  to  discover  any  principle  which 
would  entitle  a  factor  to  a  lien  for  the  general  balance  on  the  goods  ot  his  prin- 
cipal, which  would  not  apply  to  an  agency  such  as  I  have  described,  w^A 
existed  in  the  present  case,  or  which  would  not  entitle  the  defendaiili  t»  a 
lien  for  their  general  balance  on  any  securities  that  come  into  their  posKaiBn, 
as  such  agents  of  the  Hamburgh  firm. — {Bock  v.  Gorissen,  8  W,  R.  488b) 

Will. — Survivorsfiip. — A  testator  by  bis  wiU  gave  certain  sums  ol  ■ts^C  ^ 
and  in  trust  for,  and  equally  to  be  divided  between,  hi^  three  graiiJilfciijUlw 
and  his  grandson.     By  a  codicil  thereto,  he  revoked  the  bequests 
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to  or  in  favour  of  his  three  granddaughters,  and  in  lieu  thereof  he  directed 
his  trasteeB  to  pay  the  dividends  of  each  of  their  shares  to  them  for  their  sepa- 
rate use  during  their  respective  lives;  and  in  case  any  of  his  said  grand- 
daughters should  die  without  issue,  he  directed  that  the  share  of  such  of  them 
so  dying  should  accrue  and  survive  to  the  survivors  of  all  his  said  grandchildren, 
includi]^  the  grandson,  in  equal  shares,  the  shares  of  the  daughters  to  be  sub- 
ject to  t&e  same  terms  and  conditions  as  the  original  share  thereof  thereby  given 
to  or  in  trust  for  them.  The  grandson  and  two  of  the  granddaughters  died, 
leaving  the  third  granddaughter  their  survivor.  She  afterwards  died  without 
issue.  Held,  that  the  word  ^^  survivor*'  referred  to  the  period  of  each  share 
falling  in,  and  that  on  the  death  of  the  last  grandchild  without  issue,  there 
being  no  survivor  at  that  period,  her  share  was  undisposed  of,  and  fell  into  the 
residue.— (iVcfitt  v.  Boddam,  8  W.  R.  490.) 

Rate. — Assessment, — By  a  local  Act  it  was  provided  that  the  gaol  should  be 
liable  to  *^  no  rate,  tax,  or  assessment  whatsoever,  parliamentary  or  parochiaL** 
Held,  that  within  the  term  ^^parliamentary  rate"  was  included  a  rate  made  by 
commiaaioners  under  a  Local  Improvement  Act  for  the  purposes  of  carrying  the 
Act  into  execution.  Crompton,  J. :  It  is  expressly  recognised  by  the  Court  of 
Exchequer,  in  Waller  v.  Andrews,  that  "  a  parliamentary  rate*'  may  mean  a 
rat«  imposed,  not  by  Parliament,  but  by  the  authority  of  Parliament.  We  have 
also  here  the  word  ^^  assessment,'*  which,  as  far  as  I  am  aware,  is  never  applied 
to  a  burden  imposed  directly  by  Parliament.  I  think  the  intention  of  the 
Legislature  is  clear,  and  has  been  sufficiently  expressed. — (Justices  of  Kent  v. 
Maidstone  Commissioners.) 

Rate. — Literary  Societies  Act  (6  and  7  Vict.,  cap.  86). — The  Liverpool 
Library  was  a  society,  the  funds  of  which  were  derived  from  the  purchase- 
money  of  the  shares,  from  the  subscriptions  of  members,  from  the  fines  of 
members,  and  sale  of  shares  forfeited,  and  from  the  sale  of  earlier  editions  of 
books,  the  place  of  which  in  the  library  was  supplied  by  later  editions,  and 
from  the  sale  to  subscribers  at  cost  price  of  catalogues.  In  case  of  default  in 
paying  the  periodical  subscriptions,  tne  shares  of  members  might  be  declared 
forfeited.  'Ae  shares  were  transferable,  and  might  be  sold.  The  rules  contained 
a  prohibition  against  any  dividend,  gift,  division,  or  bonus,  being  made  to  or 
between  the  members.  No  newspapers  were  introduced,  and  the  books  were 
circulated  solely  among  the  memoers,  and  such  strangers  as  were  gratuitously 
introduced  by  them.  Held,  that  the  society  was  within  the  exemption  of  the 
6  and  7  Vict.,  cap.  86,  sec.  1,  and  that  the  exemption  from  rates  of  societies 
instituted  for  purposes  of  science,  literature,  or  the  fine  arts  exclusively,  by 
virtue  of  the  6  and 7  Vict.,  cap.  36,  sec.  1,  applies  to  exempt  such  a  society  from 
rates  imposed  by  Acts  passed  subsequently  to  that  statute. — (The  Liverpool 
Library  v.  Mayor,  etc.,  of  Liverpool.) 

Libel. — Inuendo. — ^In  an  action  for  a  libel  saying  among  other  things  that 
the  plaintiff  was  a  ^^  truckmaster,"  and  was  *^  cruel  and  heartless  in  his  treat- 
ment of  the  men  in  his  employ,"  no  evidence  of  the  meaning  of  the  word 
truckmaster  was  given ;  and  the  judge  told  tJie  jury  that  it  was  not  an  English 
word  or  in  an  English  dictionary,  and  a  verdict  was  returned  for  the  plaintiff. 
Held,  that  the  word  being  compounded  of  two  English  works,  it  was  properly 
left  to  the  jury  to  say  what  meaning  tlie  word,  taken  with  the  circumstances 
prov^,  was  intended  to  convey.  Pollock,  C.B. :  It  may  be  observed  that  a 
word  may  possibly  become  a  general  word  in  the  English  language,  though  it 
may  not  be  foimd  in  a  dictionary  ;  if  I  were  asked  what  I  thought  was  meant 
by  **  truckmaster,"  I  own  I  should  have  no  difficulty  in  saying,  "  I  go  along 
with  the  jury."  I  should  say  many  words  may  come  into  use  generaUy  to  be 
understood  by  the  world  at  large,  and  to  be  explained  by  a  judge,  without  being 
actoally  found  in  a  dictionary.  We  must  not  take  any  particular  book  which 
profeBKS  to  give  all  the  words  of  the  English  language  as  absolutely  and  ex- 
clusiTely  an  authority  for  an  English  word.   It  is  not  necessary  to  give  examples. 
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as  every  one  must  be  aware  that  many  words  become  of  such  frequent  uae  iii 
the  English  knguage,  that  everybody  uses  them,  and  a  judge  wouJd  be  bound 
to  expound  them,  though  they  have  not  existed  so  long  as  to  be  in  the  Uit 
edition  of  any  English  dictionary.— (fTom^r  v  TamUoH,  8  n .  R.  499.) 

Lands  Clauses  Consolidation  Act,  1845 Bight  to  Support.— X  rulvay 

companv,  having  ts^en  land  by  compulsory  conveyance  in  the  form  gireu  by 
Iauos  Clauses  Consolidation  Act,  1845,  schedule  A  (8  and  9  Vict.,  cap.  20),— 
held  by  the  Ex.  Ch.,  affirming  judgment  of  the  Court  of  Exchequer,  that  the 
company  was  not  entitled  to  prevent  the  owners  of  the  mines  irom  working 
them  without  paying  compensation,  notwithstanding  that,  independently  of  the 
railway  being  made  upon  the  lands,  the  mines  could  not  be  worked  without 
letting  down  the  surface. — (^Great  Western  Ry.  Co,  v.  Fletcher^  8  W.  R.  501.) 

Trustee. — Will, — ^B.  made  C.  his  executor  and  trustee,  with  power  to  appoint 
co-trustees  or  succeeding  trustees.  B.  died ;  C.  did  not  take  out  probate,  but 
by  will,  referring  to  B.^s  will,  appointed  E.  and  F.  to  be  succeeding  trustees  in 
respect  of  B.*s  will  after  his  death.  F.  proved  C.^s  will,  and  was  called  upon, 
as  executor  substituted  according  to  the  tenor,  to  take  probate  of  B.*8  will  It 
was  held,  that  the  distinction  between  the  terms  testator  and  executor  in  the 
two  wills  was  so  marked,  that  F.  could  not  be  called  upon  to  do  so. — (ifo»T. 
BardsweH,  2  L.  T.  Bep.  N.  S.  300.) 

Divorce. — Condonation, — Condonation  is  conditional  on  no  offence,  of  which 
the  Court  takes  notice  judicially,  beins  perpetrated  in  future ;  theiefore  that 
cruelty,  once  condoned,  may  be  revived  oy  subsequent  adultery,  and  ooapled 
with  it,  so  as  to  form  a  ground  for  divorce.  Sir  C.  Creswell :  I  cannot  aoceii! 
to  this  application.  The  cases  cited  establish  that  if  a  marital  offence,  which 
might  have  been  the  foundation  of  a  sentence  in  a  matrimonial  court,  has  been 
condoned,  it  is  revived  by  any  subsequent  offence  which  might  itself  have  been 
the  ground  of  a  sentence  of  divorce  a  mensd  et  thoro.  With  respect  to  the 
observations  made  on  the  supposed  intention  of  the  statute,  I  can  see  no  reasw 
why  the  husband  should  be  placed  in  a  better  position  bv  the  lenity  and  for- 
beitfance  of  his  wife,  than  he  would  have  been  in  if  she  had  not  forgiven  the 
first  offence.— (Pa/fii«r  v.  Palmer,  2  L.  T.  Bep.  363.) 

Trust. — Remuneration, — Testatrix  by  her  will  appointed  P.  T.  H.,  the  plaintiffi 
who  had  for  many  veara  acted  as  her  solicitor,  one  of  her  executors,  and  the 
will  contained  the  following  clause : — ^^  I  give  and  bequeath  unto  the  said  P.  T. 
H.,  a  legacy  or  sum  of  L.lOO  sterling.  And  I  do  hereby  decLue  it  to  be  m/ 
will  and  desire  that,  in  the  execution  ca  this  my  will,  the  said  P.  T.  H.  shall  he 
at  liberty  to  charge  for  his  professional  services,  as  if  he  had  not  been  appointai 
an  executor  of  this  my  wiU.'*  Held,  that  the  trustee  was  only  entitled  to 
charge  for  what  are  strictly  *^  professional"  services,  and  not  for  work  done  aod 
services  rendered,  which  ought  to  be  done  or  rendered  by  an  executor  in  a  lay 
capacity,  and  that,  having  undertaken  the  office  of  executor,  he  must  perform 
its  duties.— (flarcfen  v.  Darby,  8  W.  B.  612.) 

Master  and  Servant. — Culpa, — To  make  the  master  liable  for  the  death  d 
his  servant,  it  is  necessary  to  prove  not  only  that  the  work  that  caused  the 
accident  was  insufficient,  but  that  there  was  negligence  on  the  part  of  the  msstff 
in  not  employing  a  competent  person  to  do  the  work.  Therefore  when,  on  > 
railway,  there  was  a  junction  of  two  lines,  at  which  point  there  was  a  turn- 
table which  had  been  originally  constructed  for  a  single  line,  but  when  used  lor 
a  double  line  it  was  braced  for  one  line  but  not  for  the  other,  and  it  had  been 
in  use  four  or  five  years,  when  one  of  the  company^s  servants  employed  od 
the  Une  was  killed  by  the  falling  of  a  carriage,  caused  by  the  breaku^g  of  the 
turn-table  on  the  side  where  no  additional  bracing  had  been  placed ;  H  wa* 
held  that  there  was  no  evidence  of  negligence  on  the  part  of  the  ooBq[«iiy«  ^ 
no  liability  for  the  accident.--(Pom  v.  The  Port  Carlisle,  etc.,  CompaiHI,  ^ 
L.  T.  Rep.  N.  S.  288.) 
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PROSPECTS  OF  THE  I^GAL  PROFESSION. 

The  profession  has  already  heard  enough  of  the  compliant,  that  the 
business  of  the  Court  of  Session  is  declining.  We  do  not  refer  to 
that  subject  again  for  the  purpose  of  inquiry  as  to  its  causes,  or  even 
with  the  more  practical  view  of  suggesting  remedial  measures.  For 
the  present,  we  accept  the  altered  fortunes  of  the  Supreme  Court 
as  an  ascertained  fact,  and  one  which  is  likely  to  exert  no  incon- 
siderable influence  on  the  fortunes  and  prospects  of  the  legal  pro- 
fession for  some  time  to  come.  It  is  true  we  cannot  point,  after 
the  manner  of  the  English  journalists  a  few  years  ago,  to  deserted 
chambers,  abbreviated  cause  lists,  and  returns  of  the  number  of 
barristers  and  solicitors  who  have  emigrated  to  the  diggings,  in 
proof  of  the  severity  of  the  revolution  which  has  overwhelmed  the 
practitioners  of  our  metropolitan  courts.  The  rolls  of  the  Court 
of  S^sion  still  present  those  fair  and  ample  proportions  with  which 
the  profession  is  unhappily  familiar,  and  which  would  not  have  done 
discredit  to  the  English  Court  of  Chancery  in  its  palmy  days  of 
indolence  and  delay.  The  work  accomplished  by  our  Judges,  if 
estimated  by  the  bulk  of  the  current  reports,  would  appear  to  be  on 
the  increase ;  and  a  stranger,  perhaps,  would  observe  no  falling  off 
in  the  bustle  and  activity  that  pervade  the  Parliament  House.  But 
to  the  initiated,  these  appearances  are  too  transparently  deceptive. 
This  increase  in  the  number  of  cases  annually  decided,  is  in  reality 
no  measure  of  the  amount  of  professional  business  done ;  it  is  the 
result  simply  of  the  attempt,  which  the  Court  has  at  length  resolved 
on  making,  to  clear  off  the  arrears  of  business  in  its  rolls.  So 
favourable  an  opportunity  could  hardly  have  been  anticipated  by 
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their  Lordships  when  they  first  applied  themselves  to  this  task ;  but 
the  truth  is,  as  any  one  may  ascertain  by  looking  over  the  single 
bills  of  the  last  Summer  Session,  something  nearly  approaching 
to  a  total  stagnation  of  new  business.    We  are  much  afraid  that, 
even   without  the  extra   pressure  which   has  been    brought   to 
bear  upon  the  despatch  of  business,  the  arrears  of  the  Court  of 
Session  would,  in  a  very  short  time,  have  disposed  of  themselves; 
just  as  the  largest  reservoir  will  run  dry  when  the  means  of  escape 
are  out  of  proportion  to  the  supply.     It  is  notorious  also,  that  the 
character  of  the  business  depending  before  the  Court  of  Session  is 
undergoing  a  progressive  deterioration.    A  large  proportion  of  the 
cases  presently  depending,  consists  of  appeals  in  bankruptcy,  and  ad- 
vocations of  trifling  causes,  brought  either  for  the  sake  of  delay,  or  to 
gratify  the  litigious  propensities  of  the  suitor,  rather  than  to  obtain 
justice.    Actions  of  damages  of  all  kinds  abound,  among  which  we 
may  notice  a  new  and  obnoxious  species,  based  upon  allegations  of 
fraud,  in  which  the  great  object  seems  to  be,  9ot  to  ascertain  whether 
a  fraud  has  been  committed,  but  to  determine,  by  a  most  preposteroos 
waste  of  judicial  time  and  attention,  and  an  unconscionable  expendi- 
ture of  the  client's  money,  what  precise  amount  of  vagueness  and 
irrelevancy  may  be  infiltrated  into  a  summons  without  proving  fatal 
to  its  constitution.    The  old^tory  of  the  man  who  would  accustom 
his  horse  to  live  upon  a  straw  a  day,  affords  not  an  unfair  plundlel 
to  the  history  of  some  of  these  unfortunate  lawsuits*  For,  just  wha 
the  success  of  the  experiment  is  supposed  to  have  been  finally  de- 
monstrated, and  the  record  has  passed  triumphantly  through  the 
ultimate  stage  of  attenuation,  it  is  found  that  the  vitality  of  the 
action  has  been  undermi^Qd ;  and  ten  to  one  it  dies  of  iuaaitJOD, 
without  even  getting  the  length  of  a  jury !    We  are  glad  to  own 
that  there  are  signs  of  spme  improvement  in  this  as  in  other  branches 
of  practice ;  but  it  is  impossible  to  deny  that  the  quantity  of  chaff 
in  the  rolls  of  Court  bears  a  somewhat  unreasonable  pix^)ortion  to 
the  good  grain,  and  that  the  large  admixture  of  trashy  cases  de- 
stroys altogether  the  value  of  these  documents  as  a  criterion  of  the 
amount  of  bona  fide  business  depending  before  the  courts  in  ParUa- 
ment  Square. 

It  happens  somewhat  singulai*ly,  notwithstanding  the  state  d 
stagnation  to  which  the  market  of  litigation  has  been  reduced,  that 
the  number  of  aspirants  tp  forensic  eminence  b  constantly  and 
steadily  increasing.     This  singular  exception  to  the  natund  Uw  of 
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supply  and  demand  must  be  susceptible  of  explanation.  Some 
disturbing  dement  is  obviously  at  work;  and  that  element  we 
oonceire  to  be  neither  more  nor  less  than  ignorance, — ignorance, 
general  and  wide-spread,  regarding  the  conditions  and  prospeots  of 
profesaonal 'success. 

That  we  are  not  mistaken  regarding  the  msttter  of  fact,  the  pro- 
fessional reader  will  rea^y  grant ;  but  for  the  benefit  of  the  im- 
initiated,  a  word  of  explanation  may  be  necessaiy.  It  is  in  the 
profession  of  the  Bar  that  the  excessive  supply  of  raw  material  is 
most  painitilly  manifest.  We  believe  our  t^marks  might  be  applied 
in  strictest  justice  to  the  walk  of  the  barrister  throughout  the 
United  Kingdom ;  it  is  with  Edinburgh,  however,  that  we  are  more 
immediately  concerned.  Within  the  last  ten  years  (including  a 
portion  of  1860)  there  have  been  veiy  nearly  a  hundred  admissions 
to  the  Faculty  of  Advocates.  In  the  two  decades  commencing  with 
ISdO  and  1840,  the  number  of  admissions  is  somewhat  less :  that, 
however,  is  the  least  important  point  in  the  contrast  to  which  we 
invite  attention.  In  looking  over  the  list  of  the  Faculty,  it  is  im- 
possible not  to  be  struck  with  the  disparity  between  the  numbers 
of  practising  men  of  the  rising  generation  and  those  of  the  previous 
twenty  years.  Among  the  last  hundred  names  in  the  list,  it  is  just 
possible  to  select  about  fifteen,  representing  men  !who  have  either 
iietiied  firom  practice,  or  have  merely  been  called  to  the  Bar  as  an 
honorary  profession.  Certainly  five-sixths  of  Ae  entire  nuniber 
may  be  described  as  bona  fide  practising  bamsters;  axid  practising^' 
be  it  observed,  in  a  Court  which  decides  ftbout  250  cases  in  the 
year.  Look,  now,  at  the  reverse  of  the  picture.  In  neither  of  the 
periods  of  1830-40  and  1840-50  is  it  possible  to  name  fifteen  men 
who  have  any  practice  worth  naming ;  indeed,  if  we  said  ten^  we 
would  be  nearer  the  mark.  Prio^  to  1830  there  is  scarcely  one ; 
and  we  may  therefore  safely  assume  that  the  five  and  twenty  or 
thirty  men  whom  we  have  in  our  mind's  eye,  and  whom  the  reader 
can  pick  out  for  himself  firom  the  list  in  Oliver  and  Bey  die  Almanaej 
represent  the  full  complement  of  senior  counsel  for  whom  employ- 
ment can  be  provided  in  the  Superior  Courts  in  Edmbuzgh.  In** 
deed,  we  are  greatly  overstating  the  number ;  because,  in  reality, 
several  of  the  leading  practitioners  of  fix>m  ten  to  thirty  years' 
standing  are  in  junior  practice ;  and  of  the  remaind^  there  are 
several  who  might  retire  from  practice  altogether  without  leaving 
very  much  to  divide  amongst  their  more  fortunate  brethren. 
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From  this  explanation  it  will  be  iq)parent  that  the  nmnber  of 
practising  junior  counsel  in  Edinburgh  is  out  of  all  proportion  to 
that  of  the  senior  Bar ;  and  we  may  add,  equally  out  of  proportion 
to  the  requirements  of  the  profession.    Yet  let  not  the  young  asp 
pirant  imagine  that  many  of  these  are  idle  men,  men  who  need  not 
be  taken  into  account  in  estimating  the  number  of  competitors  with 
whom  he  must  strive  for  distinction.    It  is  well  known  that  the 
bulk  of  professional  men  throughout  this  country  are  more  or  less 
dependent  on  their  profession  for  support ;  and  we  are  not  aware 
that  the  Bar  of  Scotland  forms  any  exception  to  the  general  rale  in 
this  respect.    Nor  can  we  flatter  those  who  are  looking  forward  to 
admission  to  the  Faculty,  with  the  hope  that  many  of  those  who  are 
ifiy  will  retire  from  practice,  and  give  place  to  more  enthusiastic 
competitors.    Every  day  the  avenues  of  business  are  becoming  more 
strictly  fenced ;  and  experience  demonstrates  the  fact,  that  it  is  ex- 
tremely difficult,  if  not  impossible,  for  men  who  have  failed  in  one 
walk  of  life  to  succeed  in  a  new  career.    In  short,  we  may  take 
for  granted,  that  all  who  have  succeeded  in  securing  for  themselves 
a  share  in  the  substantial  advantages  of  the  profession,  will  hold 
fast  by  their  position,  in  the  hope  of  ultimately  improving  it 

In  this  state  of  matters,  we  would  venture,  if  we  had  the  oppor- 
tunity, to  offer  a  word  of  sincere  advice  and  remonstrance  to  the 
friends  of  those  young  gentlemen  who  are  pressing  forward  into  the 
ranks  of  the  legal  profession,  believing  they  are  on  the  road  to 
wealth  and  fame,  and  little  dreaming  of  unavailing  regrets  and  Osr 
appointment  which  too  surely  await  them.  Assume,  sir,  we  woold 
say — assume  if  you  please  that  your  son,  who  has  eclipsed  all  his 
school  companions  as  a  linguist,  who  has  gained  the  prize  poem  at 
his  college,  and  is  even  possibly  a  favoured  contributor  to  the  local 
newspaper,  is  as  qualified  to  ccmduct  a  case  as  the  prosaic  indi- 
vidual whom  you  now  see  laboriously  hammering  at  the  construction 
of  a  deed  of  settlement  at  Lord  Drumthwacket's  bar.  We  agree 
with  you.  The  question  is  not.  Can  he  argue  as  well ;  but,  Can 
he  do  better — so  much  better  as  to  deprive  this  prosaic  personage  of 
the  practice  he  enjoys  through  the  favour  of  three  or  four  of  his 
friends ;  one,  perhaps,  an  old  college  acquaintance ;  another  a  near 
relative ;  a  third  the  correspondent  of  an  old  friend  of  the  fiuuilj^ 
and  the  rest  all  more  or  less  connected  by  the  ties  of  personal  or 
political  interest  and  good  fellowship  1  The  physician,  the  dei^- 
man,  and  the  merchant,  may  all  succeed  without  displacing  their 
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contemporaries.  Vacancies  will  occur ;  new  branches  of  business 
may  open  up ;  new  men  enter  the  field,  who  naturally  seek  for 
business  relations  amongst  friends  of  their  own  standing.  But  the 
path  to  success  at  the  Bar  lies  over  the  bodies  of  those  who  have 
been  struck  down  in  the  race ;  because  the  field  is  limited,  and 
practice  is  only  to  be  obtained  at  the  expense  of  others  whose  esta- 
blished connection  will  always  constitute  heavy  odds  in  their  favour 
against  the  untried  aspirant. 

^  Well,^  says  our  friend  Jones,  as  he  runs  over  these  pages  some 
dull  morning  in  the  Parliament  House,  '^^  what  he  says  is  all  very 
true ;  practice  all  depends  on  the  fiivour  of  those  stupid  fellows  the 
agents ;  a  set  of  precious  humbugs,  who  have  no  discernment  for 
real  merit  T'  Don't  misunderstand  us,  brother  Jones ;  we  have  our 
doubts  on  this  point  also ;  and  you,  who  are  still  in  your  noviciate 
(though  you  did  happen  to  be  ^^  Dean"  at  the  lastlnverary  Circuit), 
are  not  presumably  a  very  competent  judge  of  the  merits  of  your 
seniors.  We  will  not  deny,  since  denial  would  be  unavailing,  that 
yon  carry  the  cocked  hat  of  a  future  Lord  President  in  your  pocket ; 
nor  that  that  yonder  learned  society,  which  last  night  cheered  your 
panegyric  on  the  ^^  educated"  electors  of  Great  Britain,  will  one 
day  place  your  name  in  the  front  rank  of  its  roll  of  honorary  mem- 
bers. This,  however,  we  will  guarantee :  you  will  have  your  op- 
portunities— ^your  chances  of  success.  Everybody  has;  some  are 
less  successfxd  than  others;  a  circumstance  which  is,  of  course, 
entirely  attributable  to  accident;  demerit  or  inability  having,  as 
every  one  is  aware,  no  hand  in  the  failure  of  any  professional  as- 
pirant, tmder  any  circumstances  whatever.  To  be  serious,  we 
believe  that,  on  the  whole,  practice  is  very  fairly  distributed  in  our 
Courts,  according  to  the  qualifications  of  the  various  members  of 
the  profession,  although  accident  or  interest  may  now  and  then  give 
a  man  the  advantage  of  an  early  start.  Our  remark  is  certainly  less 
applicable  to  the  walk  of  the  solicitor,  whose  business  is  to  a  great 
extent  dependent  upon  interest  and  established  connection.  It  is 
otherwise  at  the  Bar ;  and  the  number  of  candidates  amongst  whom 
the  practice  is  at  present  divided,  whilst  it  says  something  for  the 
impartiality  of  the  other  branch  of  the  profession,  is  a  pretty  clear 
indication,  we  are  airaid,  of  something  like  general  mediocrity 
amongst  our  learned  brethren.  ^^  Wanted  a  genius,"  ought  to  be 
inscribed  on  the  door  of  a  certain  building,  to  which  one  sees  affixed 
three  or  four  times  a  year  certain  proclamations  in  mysterious  hiero- 
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glyphics,  and  headed  "  Dispntatio  Juridica."  If  you,  O  ingenuons 
reader,  feel  quite  sure  that  you  would  be  entitled  to  respond  to  the 
imaginary  advertisement,  pray  enter  the  portals  consecrated  to 
learning,  eloquence,  and  so  much  of  contemporary  applause  as  may 
pass  for  fame.  If  you  are  not,  it  may  be  well  to  consider  whether 
some  humbler  but  more  lucrative  occupation  be  not  preferable  to  a 
profession  which,  like  the  army  and  the  church,  offers  you  the  posi- 
tion and  the  expensive  habits  of  a  man  of  leisure,  with  the  income 
of  a  junior  clerk  in  a  mercantile  establishment. 


THE  PHILOSOPHY  OF  LAW  MAXIMS. 

m.  Culpa — Mora — Imperitia. 

Having  explained,  in  our  last  number,  the  general  principles  of 
Culpoj  Imperitia,  and  MorOy  we  come  qow  to  consider  a  few  of  the 
legal  maxims  in  which  they,  popularly,  find  expression.  Culpa  has 
already  been  defined  both  by  its  generic  and  by  its  special  attri- 
butes; we  are  introduced  to  one  of  its  most  familiar  dogmas  in 
the  rule, — 

*^  Culpa  est  immiscere  se  rei  ad  se  non  pertinenti'^' 
A  person  does  wrong  who  interferes  in  things  with  wMch  he  has  no  oonoem. 
The  remark  has  previously  been  made,  and^it  is  again  suggested 
by  the  rule  before  us,  that  these  maxims  have  both  an  obvious  or 
prima  facie  meaning,  which  is,  for  the  most  part,  the  enunciation 
of  a  moral  truism,  and  a  secondary  or  legal  one.  In  the  rule  which 
we  are  now  considering,  there  is  this  additional  peculiarity,  that  the 
one  sense  is  in  some  danger  of  being  held,  and,  in  p6int  of  fact,  has, 
by  some  commentators,  actually  been  held  as  predsely  synonymoos 
with  the  other.  The  question,  then,  is  here  important,  and  meets 
us  at  the  very  threshold — ^What  is  the  legal  meaning  of  the  rolet 
Does  it  imply  merely  that  a  person  who  interferes  with  the  business 
of  another,  with  which  he  has  no  concern,  commits  an  act  which 
is  legally  wrong?  We  think  not;  and  we  repudiate  this  inteipreta- 
tion  as  a  mere  repetition  of  the  moral  platitude,  on  the  ground  that, 
in  point  of  fact,  this  is  not  the  view  which  the  law  adopts*  for  it 
is  notorious  that  the  law  does  not  always  hold  interferenbe  with 
another  man's  affiiirs  to  amount  to  Culpa.  It  certainly  alwajt'^^^ 
the  action  negotiorum  gestio.  But  the  action  negotiorum  gMb  does 
not  necessarily  involve  the  presence  of  Culpa^  and  its  pmdklt  tt- 
suit  is  often  a  mere  accounting  between  the  parties,  in  whkh  ifV?' 
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thing  turns  out  to  their  mutual  satisfactiou.  It  is  only  when  Culpa 
is  actually  present,  that  the  law  can  be  said  to  h<^d  interference  with 
another  man's  affairs  to  be  culpable ;  and  a  law  which  carries  with 
it  so  much  of  an  ea  post  facto  character,  can  scarcely  be  regarded  as 
a  general  maxim. 

What  we  apprehend  as  the  true  meaning  of  the  rule,  depends  upon 
a  more  technical  construction  both  of  the  term  rei  and  the  qualifying 
word  pertinenti  than  is  embodied  in  the  ordinary  sense.    According 
to  this  view,  we  accept  it  as  implying,  not  so  much  a  prohibition 
against  interference  with  the  private  property  of  another,  as  a  cau- 
tion, directed  from  a  social  point  of  view,  against  all  such  transac- 
tions as  are  inconsistent  with  the  profession  which  one  publicly 
assumes.     And  it  does  not  militate  against  this  interpretation,  that 
the  principle  which  forms  the  substance  of  it  wields  a  powerful  in- 
fluence in  the  sphere  of  modem  law.     It  was  not  less  familiar  to 
the  Botnans,  and  it  may  be  said,  indeed,  to  have  been  carried  out 
iji  the  practice  of  their  law  with  a  rigour  and  severity  which  are 
altogether  alien  to  our  own.  It  was,  for  example,  one  of  the  special 
objects  for  which  the  provisions  of  the  Lex  Aquilia  were  enacted,  to 
give  reparation  for  the  damage  caused  through  the  ignorance  of  those 
who  made  unauthorized  pretension  to  a  knowledge  of  the  sciences 
and  arts  (D.  Lib.  ix..  Tit.  2).    And  the  liability,  in  such  circum- 
stances, being  specifically  put  on  the  ground  of  Culpa^  we  are  led  to 
advert  to  a  distinction  which  is  indicated  by  the  rule,  and  is  not 
unworthy  of  attention.    A  person  who,  being  invested  with  the 
requisite  authority,  undertakes  a  duty  of  a  technical  description,  and 
causes  damage  to  another  through  his  unskilfulness  in  the  perform- 
ance of  it,  is  held  bound  to  repair  the  injury  sustained,  according  to 
the  principle,  ^Hmperitia  culpos  adnumeraturJ*    But  he  is  judged 
by  the  standard  of  Imperitia;  and  Imperitia^  though  it  is  said  to 
be  allied,  is  by  no  means  equivalent  to  Culpa.    A  person,  on  the 
other  hand,  who  causes  damage  of  a  similar  kind,  but  under  the 
aggravation  of  wanting  the  public  authority,  which  is  the  usual 
warrant  of  a  profession  of  skill,  is  amenable  to  the  standard  of  Culpa 
itself.     And  the  two  methods  of  calculation  are  far  from  leading  to 
identical  results.  There  is  a  difference  incidental  to  the  very  nature 
of  the  transactions  from  which  the  Culpa  springs,  and  that  will 
naturally  induce,  in  the  first  place,  disparity  in  point  of  degree. 
There  is,  in  addition,  the  broad  distinction  which  the  law  may  be 
expected  to  establish  between  an  act  which,  though  unskilfully  per- 
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formed)  is  in  itself  lawful,  and  an  act  which  is  both  unlawful  and 
unskilfully  performed  at  the  same  time. 

The  principle  of  the  rule  enters  largely  into  the  law  of  Scotland, 
both  criminal  and  civil.  It  always  aggravates  an  oflfence,  if,  in  addi- 
tion to  its  violating  prescribed  statutory  limits,  it  is  committed  by 
one  who  is  not  entitled  to  engage  in  transactions  of  the  kind  in 
question  to  any  extent  whatever.  Upon  a  recognition  of  the  same 
doctrine,  depended  the  former  practice  of  our  law  in  the  matter  of 
exclusive  privileges.  The  monopolies  conferred  on  Trades'  Corpora- 
tions, King's  freemen,  and  other  public  bodies,  though  seldom  dic- 
tated by  sound  considerations  of  public  policy,  gave  practical  expres- 
sion, notwithstanding,  to  the  idea  of  providing  for  the  public  interest, 
by  the  protection  of  a  certain  measure  of  authenticated  skill.  Since 
the  passing  of  the  Act  9  Vict.,  c.  17,  however,  the  subject  has  gra- 
dually been  divested  of  all  except  its  historical  importance.  So  far, 
at  least,  as  the  branch  of  law  with  which  it  is  connected  is  still  ope- 
rative among  us,  the  principle  of  the  rale  is  not  likely  to  receive 
effect  in  the  spirit  of  the  decision  pronounced  in  the  case,  Tailors  of 
Aberdeen  v.  Munro^  Jan.  19,  1831, 9  S.  291,  where  it  was  ruled  that 
a  discharged  soldier,  being  ignorant  of  the  business  of  a  tailor,  was 
not  entitled  to  commence  business  within  the  burgh,  by  entering 
into  partnership  with  an  unfreeman,  and  taking  unfreemen  into  his 
employment.  The  doctrine,  also,  now  safBciently  familiar  to  the 
practice  of  our  law,  that  a  servant  must  be  able  to  do  the  work  for 
which  he  hires  himself,  or  make  good  the  damage  which  is  occa- 
sioned by  his  ignorance,  may  be  adduced  as  another  assertion  of  the 
principle  of  the  rule. ^—1771,  Burnet^  M.  8491 ;  1801,  Gunn^  Home, 
384. 

"  Culpa  caret ^  qui  scit  sedprohibere  nm  potest  J*^ 
He  is  free  of  blame,  who  knows  but  cannot  prevent. 

This  rule  has  its  primd  facie  application  rather  in  the  sphere  of 
public  than  of  private  law,  and  expresses,  in  a  negative  form,  the 

^  This  illustration  recalls  our  attention  to  the  important  distinction  which  we 
previously  expounded,  between  a  lawful  act  unskilfully  performed,  and  an  act 
which  is  both  unlawful  and  unskilful  at  the  same  time.  The  liability  of  the 
seryant,  it  will  be  observed,  does  not  proceed  on  the  ground  of  the  principle* 
^^  Spondet  peritiam  artis,  et  imperitia  culpm  adnumeratury  Wis  culpa  is  some* 
thing  more  than  imperitia.  It  is  the  positive  avowal  of  a  peritia  to  wkiob  ke 
has  no  title.  The  distinction,  though  somewhat  subtle,  is  practicaUy  importsnt 
and  worthy  of  attention. 
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obligatioii  incumbent  upon  every  indiyidoal,  of  disclosing  any  in- 
tended plot  against  the  State  of  which  he  may  have  cognizance, 
under  penalty  of  being  punished  as  an  accomplice  in  it.  It  was  ex- 
pressly imposed  by  Justinian,  in  his  117th  Novel,  and  in  the  earlier 
UxJuUa  MajeatatU  it  is  laid  down  that  ^^Subditua  qui  consilia  adveratia 
prineipem  habita  non  detegit  puniendtis  est^  Apart,  however,  from 
all  special  enactment,  it  is  an  implied  duty  as  between  prince  and 
subject,  and  the  simple  constitution  of  such  a  relation  is,  of  itself, 
sufficient  to  induce  its  natural  responsibilities.  It  w^s  in  keeping 
with  the  general  character  of  the  feudal  system,  in  its  earlier  mani- 
festations, and  descriptive  not  less  of  its  indifierence  to  the  conditions 
of  public  policy  than  to  the  rules  of  private  justice,  that  it  lent  its 
sanction  to  the  principle,  ^'  VasaUua  secreta  dominidetegere  tion  tenetur; 
vm  nee  debetP  In  our  modem  law,  misprision  of  treason,  or  con- 
cealment of  offences  against  the  State,  involves  the  guilty  party  in' 
statutory  penalties  of  a  very  serious  kind. 

But  the  rale  implies  something  more  than  this  negative  meaning, 
since  it  holds  good  in  circumstances  where  individuals  are  concerned, 
as  well  as  in  cases  where  the  State  intervenes  as  a  party.     In  this 
view,  our  attention  is  directed  to  its  positive  or  literal  construction — 
to  the  proposition  which  it  directly  affirms ;  and,  thus  interpreted, 
it  has  a  wider  operation  in  private  than  in  public  law.    For,  where 
offences  against  the  State  come  to  be  considered,  it  can  never  be  a 
question,  whether  or  not  the  party  charged  with  a  guilty  knowledge 
of  the  criminal  design  could  have  staid  its  execution.      Of  this  con- 
tingency he  is  no  judge, — ^his  duty  being  absolute,  to  disclose  his  in- 
formation. There  is  a  distinction,  however,  in  the  case  of  individuals ; 
and  the  Boman  law,  in  particular,  furnishes  some  striking  illustra- 
tions of  the  difference.    It  was  a  principle  of  the  earlier  law— dic- 
tated by  a  high  sense  of  public  morals — that  an  individual  who  was 
witness  of  an  attack  against  an  unarmed  person,  and,  having  the 
power  and  opportunity  of  repelling  the  aggressor,  failed  to  exercise 
them,  was  treated  as  an  accomplice  in  the  murder  which  might 
ensue  from  the  assault.    But  this  was  rather  an  extreme  application 
of  the  ethical  doctrine  laid  down  by  Papinian,  ^^  hominis  intereese 
hominem  quemcunque  benejicio  affici^^ — ^that,  in  the  interest  of  hu- 
manity, it  is  well  that  people  should  be  disposed  towards  general 
benevolence.    The  law  coidd  not  be  permanently  established  upon 
a  basis  extending  so  widely  into  the  sphere  of  morals ;  and  while 
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jnrists  continued  to  debate  the  question,  whether  the  protection  of 
alien  interests  is  a  matter  of  inclination  or  of  datj,  it  gradoallj  be- 
came the  role  that,  as  between  man  and  man  in  their  private  capa- 
city, such  a  full  measure  of  obligation  was  not  imperative  as  between 
individuals  and  the  State.  Private  knowledge,  of  itself,  was  not 
deemed  sufficient,  in  the  former  case,  to  justify  an  inference  of  com- 
plicity. The  general  principle  was  not,  indeed,  abrogated,  that  it 
was  the  duty  of  every  one  to  do  what  lay  in  his  power  to  prevent  an 
injury  foiling  upon  his  neighbour.  But  it  was  not  deemed  nniea- 
sonable,  in  view  at  once  of  the  inferior  interests  involved,  and  of  the 
fact  that  the  same  legal  relation  is  not  constituted  between  indivi- 
duals as  subsists  between  individuals  and  the  State,  that  the  party 
charged  with  a  mere  negative  wrong  should,  at  least,  be  exempted 
from  the  burden  of  proof.  If  he  knew  and  could  prevent,  that  was 
a  position  to  be  verified  by  the  party  who  impeached  him.  If,  ad- 
mitting knowledge,  he  should  plead  his  inability  to  act,  he  was  not, 
on  slight  grounds,  to  be  involved  in  penal  liabilities  for  the  suffering 
of  another  in  which  he  had  no  concern. 

Beyond  the  general  reference  we  have  made  to  the  law  of  treason, 
the  law  of  Scotland  does  not  admit  of  much  direct  illustration  of 
thb  rule.  It  operates  most  widely  among  those  questions  whidi 
lie  in  the  intervening  ground  which  separates  the  pnblic  firom  the 
private  law ;  and,  while  these  were  familiar  to  the  practice  of  the 
Bomans,  they  are  altogether  unknown  to  our  own.  With  us,  the 
two  departments  are  marked  off  from  each  other  by  clear,  broad 
lines  of  difference ;  and  though  the  spirit  of  the  rule  is  reflected 
largely  from  the  principles  of  both,  its  presence  does  not  always 
meet  us  in  a  palpable  and  concrete  form. 

'*  Quod  quis  ex  culpa  iua  damnum  sentit  rum  inUlUgUur  damnum  »aUinJ" 
A  person  suffering  loss  through  his  own  fault  is  not  held  to  suffer  Iom. 

We  have  already  called  attention  to  a  frequent  characteristic  of 
these  maxims,  that  they  affirm  at  one  and  the  same  time  a  moral 
truism  and  a  legal  proposition.  It  is  almost  superfluous  to  advert 
to  another  circumstance  by  which  they  are  distinguished,  which 
forms,  indeed,  a  feature  of  all  truths  expressed  in  the  concentrated 
form  of  aphorisms,  and  is  generally  regarded  as  one  of  their  inheient 
disadvantages.  We  allude  to  the  fact,  that  while,  in  their  sden^ 
sense,  they  bear  a  deep  significance,  there  is  a  popular  view  uoocn&g 
to  which  they  seem  to  aver,  not  merely  a  common  platitude^  hot 
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Bometimes  to  state  a  proposition  which  either  contradicts  its  own 
tennsy  or  is  manifestly  false.  The  rule  now  before  ns  illustrates 
this  peculiarity  in  a  very  striking  manner.  To  say  that  one  who 
suffers  loss  through  his  own  fault  cannot  be  held  as  suffering  loss, 
is  to  use  language  which,  to  the  apprehension  of  ordinary  men, 
carries  with  it  a  palpable  contradiction.  It  is  only  when  the  terms 
of  the  assertion  are  examined  by  the  light  of  legal  science,  that  they 
are  invested  with  an  intelligible  meaning. 

In  the  Soman  law,  when  a  person  sustained  any  loss  through  the 
fault,  negligence,  or  malicious  wickedness  of  another,  he  was  said 
to  soflbr  damnum;  and  this  expression,  which,  in  its  strict  philo- 
logical s^ise,  applied  to  the  condition  of  the  suffering  party,  was 
ultimately  used,  in  the  language  of  law,  to  denote  the  measure  of 
damages  or  relief  in  which  the  doer  of  the  wrong  was  held  liable  by 
the  sentence  of  the  Judge.    It  is  in  the  sense  that  no  third  party 
is  condemned  to  make  good  the  loss,  when  a  person  suffers  through 
his  own  fault,  that  we  are  to  accept  the  assertion  of  the  rule.    And 
this  interpretation  leads  us  to  advert  to  its  great  practical  result, 
that,  where  loss  is  directly  referable  to  one's  ovm  fault,  no  damages 
can  be  claimed  from  a  third  party,  whatever  other  reciprocal  obli- 
gations may  arise  out  of  the  transaction  to  which  the  loss  attaches. 
This  is  a  principle  of  universal  application  in  the  law  of  Scotland. 
Thus,  for  example,  the  general  doctrine  of  eviction,  whereby  a  seller 
is  bound  to  make  good  the  loss  of  the  purchaser,  is  qualified  by  the 
rule,  that  where  the  loss  arises  from  the  purchaser's  own  fault,  as 
by  his  undertaking  to  resist  the  claim,  and  failing  to  state  the  true 
defence,  he  is  excluded  from  the  action  of  relief  (Bell's  Pr.,  sec.  125). 
So  in  actions  of  warrandice  generally,  while  an  exact  interpretation 
will  be  put  on  express  terms,  and  warranties  clearly  assumed,  the 
law  is  strict  to  mark  that  no  one  shall  impose  upon  another  the 
burden  of  his  own  fault.     See  the  case  of  EusseU  v.  Ferrier  (June 
12,  1792 ;  Hume,  675),  where,  in  an  action  on  the  sale  of  a  horse, 
which  was  warranted  by  the  seller  as  ^^  sound,  free  of  all  disease  and 
blindness,"  notwithstanding  that  it  had  been  suspected  of  blindness, 
and  had  blemishes  about  the  eyes  which  were  known  to  both  parties, 
it  was  held  that  blindness  subsequently  supervening  did  not  render 
the  seller  liable  in  repetition  of  the  price,  on  the  ground  that  it  was 
directly  referable  to  unskilful  treatment  on  the  part  of  the  pur- 
chaser.   The  same  doctrine  was  even  more  strongly  affirmed  in  the 
later  case  of  Geddea  v.  Pennington  (May  19, 1814 ;  House  of  Lords, 
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June  16,  1817),  under  circumstances  which  veiy  clearly  indicftte 
the  disposition  of  the  law  towards  the  principle  embodied  in  the  rale. 
We  pass  over  the  well-known  maxim,  ^  Dnieuigue  mora  na 
nocet^  as  affirming  nothing  more  specific  than  the  general  prin- 
ciple which  we  have  already  considered.  The  next  two  mlea^  as 
referring  to  the  same  branch  of  the  doctrine  of  moroy  will  be  best 
considered  together. 

*^  NuUa  intelUgitur  ibi  mora  fieri  vbi  nuUa  petitio  estJ*^ 
Where  there  is  no  right  of  action,  delay  is  not  held  to  be  incurred. 

^*  Qui  sine  doh  malo  ad  judicium  provocat  non  videiur  moramfacen,^ 
He  who  appeals  to  law  without  any  fraudulent  object,  is  not  held  guilty  of  deibj. 

Of  these,  the  first  does  not  admit  of  mach  direct  illastration.  It 
is  one  of  those  legal  ma^ms  which  are  felt  to  be  indispensable  to 
every  well-ordered  system  of  law,  but  which,  from  its  very  abstract 
terms,  it  is  not  easy  to  detect  in  any  concrete  form.  We  notice  it 
here  principally  as  requiring  great  exactness  in  the  method  of  con- 
struction, and  as  raising  a  distinction  not  altogether  of  an  obvioas 
nature.  At  first  sight,  it  might  be  held  to  assert,  that  where  there 
is  no  petition,  there  can  be  no  delay.  But  such  a  proposition  woald 
bear  no  legal  force ;  for  there  are  circumstances  in  which,  without 
any  antecedent  demand,  the  law  holds  delay  to  have  taken  place. 
A  case  of  that  kind  arises  when,  in  money  obligations,  dies  inters 
pellat  pro  hominey  and  the  term  of  payment  is  past.  What  really 
is  affirmed  by  the  rule,  is  a  principle  of  law,  not  a  mere  declaration 
of  fact.  It  is  the  doctrine,  that  where  there  is  no  right  of  action^ 
there  can  be  no  mora  on  the  part  of  him  against  whom  the  action  is 
addressed ;  in  other  words,  that  the  penalties  of  delay  are  not  id- 
curred  by  refusing  effect  to  an  obligation  which  is  ipso  jure  null. 
It  is  thus  clearly  and  concisely  stated  by  the  author  of  the  rule— 
^^  Ex  obligatione  petitio^  ex  petitione  mora  nasciturj  ideoque  vbi  mUa 
obligaiio  estj  Hn  nulla  petitioy  et  ubi  nulla  petitio^  iM  nulla  mofoT 

The  principle  of  the  second  rule  is  more  frequently  encountered 
in  practical  operation.  Its  meaning  is,  that  a  person  who  resorts 
to  law  on  just  and  reasonable  grounds,  is  not  to  be  involved  in  the 
consequences  of  mora  as  a  penalty  for  doing  so.  What  are  just  and 
reasonable  grounds,  will,  of  course,  be  variously  interpreted.  Grotho- 
fred,  in  his  commentary  on  the  rule,  says  it  consists  in  fbllowiiigthe 
usual  practice.  The  Romans,  with  the  view  of  preventing  ventioos 
litigation,  imposed  upon  suitors  ihejurainentum  decalumnia, — an  oath 
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which,  on  similar  grounds,  was  imported  into  our  law  by  Act  1429, 
c*  125,  and  entered  largely  into  onr  former  practice.  In  the  pre- 
sent day  its  use  is  almost  entirely  limited  to  actions  of  divorce ;  and 
this  fact  suggests  the  consideration,  that  the  rule  has  a  wider  prac- 
tical significance  in  a  system  such  as  ours,  where  a  large  discretion 
is  allowed  to  the  will  of  individuals,  than  in  circumstances  where, 
as  in  the  Roman,  it  can  only  operate  under  the  conditions  of  a  nar- 
row and  somewhat  arbitrary  test. 

The  author  of  the  rule  adduces  as  an  illustration  the  case  of  a 
depositary  refusing  to  give  up  to  a  third  party  the  goods  of  which 
he  has  the  custody,  on  the  ground  that  the  claimant  either  cannot 
produce  authority  from  the  depositor,  or  instruct  a  title  as  his  heir. 
The  same  example  might  be  stated  from  the  law  of  Scotland,  and 
others,  equally  pertinent,  could  be  multiplied  indefinitely.    There 
are  few  principles,  indeed,  the  presence  of  which  will  be  more 
largely  detected  among  dijBerent  branches  of  law,  which  have  little 
or  no  special  connection  with  one  another.    It  underlies  the  whole 
doctrine  of  Diligence,  indicating,  in  a  general  way,  the  limits  within 
which  legal  remedies  may  be  resorted  to,  without  incurring  the 
penalties  of  irrelevant  pleading.     It  enters  into  the  principle  of 
fietention,  pointing  to  a  boundary,  beyond  which  it  is  not  safe  to 
turn  to  one's  own  advantage  the  accident  of  possession.    Its  influ- 
ence is  felt  in  Assignations,  in  circumstances,  generally,  in  which  the 
relation  between  the  original  contracting  parties  may  give  place  to 
another ;  while,  in  questions  between  debtor  and  creditor,  which  are 
likely  to  lead  to  the  judicial  consignation  of  money,  it  operates  with 
unusual  frequency,  and  with  a  striking  practical  effect.    Perhaps, 
however,  its  full  significance  is  nowhere  better  realized  than  in  the 
important  department  of  Process  included  under  Arrestments  and 
Multiplepoinding.     The  theory  of  the  latter  diligence,  indeed,  is 
the  principle  of  the  rule  itself— Multiplepoinding  being  nothing 
else  than  tLprovocatio  adjudidumj  established  by  the  law, — a  remedy 
which,  in  the  event  of  double  distress,  the  holder  of  the  common 
fund,  as  a  general  rule,  may  lawfully  employ.    To  verify  these 
general  statements  by  a  reference  to  individual  cases,  would  be 
quite  an  endless  task ;  we  shall  content  ourselves  with  a  single 
illustration.    In  the  case  of  Craig^  13  Jan.  1847,  it  was  held  in 
strict  conformity  with  the  principle  of  the  rule,  that  goods,  being 
deposited  by  one  party,  and  arrested  as  the  property  of  another,  the 
arrestee  was  entitled  to  hold  possession  till  judicial  authority  to  de- 
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liver  was  obtained.  On  the  one  hand,  it  is  a  general  principle  of 
kwy  that  an  arrestee  must  give  efiect  to  an  arrestment,  and  its 
attendant  forthcoming ;  on  the  other,  it  is  a  role  of  not  less  autho- 
rity, that  a  depositary,  while  suffering  arrestment  in  his  hands,  must 
retain  his  charge,  qua  property,  as  against  every  one  but  the  origi- 
nal depositor.  In  circumstances,  therefore,  which  combme  these 
two  conflicting  elements,  a  person  being  both  depositary  and 
arrestee  at  the  same  time,  is  well  entitled  pravocare  adjudiciwn.  In 
the  present  case,  that  appeal  consisted  in  the  retention  of  possession, 
with  the  view  of  inducing  a  judicial  settlement  between  the  parties; 
and  the  law,  considering  that  this  was  done  on  just  and  reasonable 
grounds,  held  the  arrestee  justified  in  refusing  satisfaction  to  the 
claims  of  both. 
We  conclude  this  branch  of  our  subject  with  the  rule — 

"  Imperitia  culpm  adntaneratur.^ 
Want  of  skill  is  accotinted  culpable. 

In  our  institutional  text-books  this  rule  is  generally  introduced 
by  the  words,  ^^  Spondet  peritiam  artiSf"  and  they  are  worthy  of 
attention,  as  containing  an  expression  of  the  grounds  on  which  the 
doctrine  of  the  rule  proceeds.  For  imperitioy  as  a  mere  abstract 
consideration,  is  not  the  circumstance  which,  of  itself,  induces 
liability.  There  are  many  relations  in  life  in  which  a  want  of 
skill  may  be  exhibited  to  the  injury  of  others,  without  involving 
the  guilty  party  in  the  consequences  of  a  penal  action.  It  is  only 
accompanied  by  this  result  when,  in  the  eye  of  the  law,  it  is  ao- 
counted  culpable ;  and  it  is  only  accounted  culpable  when  the  pos- 
session of  it  has  been  antecedently  avowed.  And  this  does  not, 
necessarily,  require  a  positive  declaration.  It  is  always  held  bj 
law  to  be  made  where  the  performance  of  an  act  requiring  skill  is 
undertaken  by  one  with  the  view  of  hire,  or  with  some  other  object 
tending  to  his  own  advantage.  A  case,  therefore,  of  necessitj, 
or  interference  by  one  party  at  the  request  and  for  the  benefit  of 
another,  are  not  circumstances  falling  within  this  apprehension  of 
the  law. 

The  rule  was  a  favourite  maxim  with  the  Romans,  and  the  illas* 
trations  of  it  in  the  Pandects  are  very  numerous.  A  large  collec- 
tion of  these  will  be  found  in  the  2d  title  of  the  9th  Book,  under 
the  commentary  on  the  Lex  AquiUa,  Among  other  instances^  are 
mentioned  those  of  a  physician  improperly  castrating  a  slave  (L  7, 
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sec.  8)  ;  of  an  artisan  undertaking  to  polish  a  cup,  and  breaking  it 
(].  27,  sec  29) ;  of  a  muleteer  unable  to  restrain  his  team,  and  run- 
ning down  a  passenger  (1.  8,  sec.  1).  In  all  these  cases,  the  parties 
were  liable  for  the  damage  caused  through  their  unskilfnlness,  and 
reparation  might  be  enforced  either  ex  locato  or  ex  lege  Aquilioy — the 
terms  in  the  Roman  law  corresponding  to  our  actions  under  the 
contract,  or  at  common  law,  and  under  statute.  An  exception, 
however,  to  the  rule  is  noticed  in  D.  xi.,  T.  6, 1. 1,  sec*  l:*^Si  mensor 
fdeum  modum  dixerit^  etc.  This  was  the  case  of  a  land-surveyor, 
who  was  not  accounted  liable,  either  to  the  purchaser  or  seller  of 
an  estate,  for  any  mistake  in  marking  off  its  boundaries.  The 
grounds  of  his  exemption  were,  that  there  existed  no  contract  of 
location  between  the  parties — that  while,  on  the  one  hand,  his  ser- 
vices had  all  the  character  of  a  benefidum^  his  recompense,  on  the 
other,  was  strictly  to  be  regarded  as  a  honorarium.  There  being, 
according  to  this  view,  no  civil  obligation,  he  was  only  held  bound 
to  make  good  the  consequences  of  dolus. 

The  rule  has  been  imported  into  our  law  in  very  much  the  same 
form  which  it  assumed  in  the  Boman.  It  is  well  known  in  practice, 
and  our  institutional  writers  have  attempted  to  fix  down  its  applica- 
tion to  the  standard  of  certain  definite  principles.  But  we  cannot 
see  that  any  clear  and  satisfactory  conclusion  has  been  arrived  at  in 
this  way.  Abstractly  considered,  there  are  few  doctrines  in  our  law 
which  more  skilfully  evade  the  restrictions  of  positive  rules ;  and  the 
train  of  our  decisions  does  not  suggest  that  it  has,  practically,  en- 
joyed a  very  uniform  operation.  It  seems,  therefore,  more  con- 
sistent both  with  theory  and  practice  to  state  the  points  which  have 
been  settled,  less  as  collateral  dogmas,  than  as  additions  and  limita- 
tions to  the  general  principle  of  the  rule.  This  we  shall  now  en- 
deavour to  do  shortly,  in  bringing  the  present  branch  of  our  discus- 
sions to  a  close. 

That  when,  in  the  ordinary  intercourse  of  life,  a  person  under- 
takes an  act  requiring  skill,  and  fails  in  the  due  performance  of  it, 
he  must  repair  the  incidental  damage,  is  about  the  most  general 
statement  that  can  be  made  of  the  doctrine  we  are  now  considering. 
In  this  broad  sense  it  has  obtained  a  very  frequent  recognition 
{Peddie  v.  ScoU,  Feb.  1798,  Hume,  304;  Sim  v.  Clark,  Dec.  2, 1831, 
10  S.  85 ;  Aff.  July  1, 1833, 6  W.  S.  452 ;  Clason  v.  Black,  Feb.  15, 
1842,  4  D.  743).  These  are  the  cases  of  a  farrier,  of  a  lawyer,  and 
a  messenger,  held  liable  for  unskilfulness  in  their  several  occupa- 
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tioDS.  Botwheneyer  thb  proposition  his  been  made,  we  are  met  b; 
qnalificationg  and  exceptions.    Of  these  we  note  the  fiollowiiig:— 

(1.)  It  is  not  eyeiy  degree  of  tmpmlia  that  induces  Habilitj.  In 
the  absence  of  express  agreement, — and  express  agresnent  in  such 
circomstances  is  practically  impossible, — ^it  is  not  the  hi^est  skill 
that  is  required,  bnt  only  such  an  amount  as  is  fiur  and  reaaoosble 
(BelTs  Pr^  p.'  61,  sec.  153).  What  that  amount  is,  must,  in  all  cases, 
be  a  matter  of  evidence ;  feilure  and  success  being  alike  rejected  by 
the  law  as  exclusiTe  tests.  A  surgeon  is  not  bound  to  cure  his  patient 
A  law-agent  does  not  undertake,  at  all  hazards,  to  win  his  cause. 

(2.)  The  principle  of  the  rule  is  further  modified  in  the  proposi- 
tion, which  at  the  same  time  repeats  the  substance  of  the  last,  thst 
a  man  of  skill  who  follows  the  usual  practice  of  his  profession,  is  not 
liable  for  imperUia}  Grahame  y.  AUson,  Dec  3^  1830,  9  S.  130; 
Aff.  July  19, 1833,  6  W.  S.  518. 

(3.)  In  point  of  fact,  imperitia  can  neyer  change  its  diaracter. 
But  even  when  establishedyapartyguiltyof  itmajincur  noliatnlitj 
in  point  of  law.  This  is  the  case  when  the  discretion  of  a  profes- 
sional man  yields  to  the  injunctions  of  the  person  to  whom  he  hires 
his  skilL  Mandate  is  substituted  for  location,  and  the  redprocal 
obligations  are  ruled  accordingly.  But  this  relation  is  one  which 
seldom  occurs  in  practice.  Complete  fireedom  of  judgment  is  a  prin- 
ciple almost  necessarily  inyolyed  in  the  operation  of  skilled  laboor. 
The  point  decided  in  the  case  of  Megget  y.  Thonuouj  Feb.  2, 1827, 
5  S.  275 — that  an  agent  who  received  instructions  fix>m  his  client  as 
to  the  preparation  of  a  sunmions,  and  on  the  advice  of  counsel 
followed  another  course,  which  proved  to  be  erroneous,  was  entitled, 
notwithstanding,  to  the  payment  of  his  account — ^may  be  stated  as  an 
exception  to  the  general  rule. 

(4.)  But  while  special  injunctions,  as  raising  the  contract  of  man- 
date, must  be  strictly  obeyed,  mere  general  instructions,  addressed 
to  a  man  of  skill,  admit  of  deviation  within  the  limits  of  known  pro- 
fessional practice.    Burnet  v.  Clarke^  10  Dec.  1771  (8491).    Here 

'  In  stating  this  mle  as  a  branch  of  the  general  doctrine,  we  are  also  foOov- 
ing  the  usiial  practice,  fiat  its  termB  are,  clearly,  philosophically  inaocmmte. 
Imperitia^  indeed,  has  ao  much  of  a  relatiye  character,  that  what  is  want  of 
skill  in  aome  circnmstanceB,  may  not  be  accounted  so  in  othera.  His  dicaiD- 
stance,  howerer,  ia  more  than  expreaaed  by  the  imposition  of  an  ex  paH  Jaeio 
teat.  If  following  the  usual  practice  constitutes  peritia^ — and  this  ia  a  poBtion 
which,  speaking  generally,  we  are  entitled  to  assume, — ^the  mere  faihiie  ol  the 
event  to  which  it  is  applied,  does  not  certainly  convert  it  into  the  very  opposite. 
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another  exception  falls  to  be  stated ;  a  messenger  having  been  held 
not  to  be  a  man  of  skill  in  this  sense  of  the  rule,  or  rather  this  par- 
ticnlar  application  of  it,  and  therefore  bound  to  adhere  to  the  letter 
of  his  instructions.    MZfer,  July  10,  1810,  15  F.  C.  750- 

(5.)k  The  imperitia  which,  on  the  general  principle  of  the  rule,  is 
held  actionable,  is  that  of  a  professional  man  who  hires  out  his  skill. 
The  condact  of  others,  rendering  free  services,  is  jndged  by  the 
Standard  of  negotiorum  gestio ;  and  the  consideration  that  no  reward 
is  taken  may  have  the  effect,  as  we  have  seen,  of  diminishing  the 
liability  for  culpa.  It  is  a  peculiarity  of  the  relation  subsisting  be- 
tween a  professional  man  and  his  client,  that  this  circumstance  will 
not  exempt  from  the  responsibility  which  attaches  to  him  as  a  man 
of  skill.     Currie  v.  Colqvlioun,  June  17,  1823,  2  S.  407. 

We  now  take' leave  of  this  branch  of  our  discussions,  having  illus- 
trated the  general  principle  of  the  rule,  and  shown  its  extensive  ap- 
plication both  in  the  civil  law  and  in  our  own.  It  does  not  fall 
within  our  province  to  deal  with  matters  of  detail.  The  question  of 
what,  in  different  circumstances,  is  to  be  accounted  imperitia^  and 
the  measure  of  compensation  to  be  exacted  for  it,  are  strictly  of  this 
character ;  and,  on  these  points,  we  must  refer  the  reader  to  the 
works  of  our  institutional  writers.  W.  A.  B. 
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COURT? 

We  have  been  favoured  with  a  perusal  of  a  valuable  paper  by 
a  late  much  esteemed  member  of  the  legal  profession,  being  notes 
on  the  Report  of  the  Select  Committee  of  1840  on  the  Supreme 
Court  of  Judicature  in  Scotland,  with  the  Minutes  of  Evidence. 
The  writer  (Mr  David  Cleghorn,  W.S.)  was  at  the  time  Crown 
Agent,  and  the  notes  were  made  with  a  view  to  be  submitted  to  the 
late  Lord  Butherfurd,  who  was  then  Lord  Advocate.*  The  views 
expressed  in  regard  to  the  institution  of  permanent  Lords  Ordinary, 
and  judgments  by  them,  are  well  worthy  of  consideration,  and  so 
forcibly  expressed,  that  we  extract  with  permission  that  portion  of 
the  notes  which  deals  with  this  subject : — 

I  think  there  should  be  no  decision  by  a  Lord  Ordinary,  and  that 
the  great  evil  is  that  it  is  made  necessary  to  obtain  such  a  decision. 

VOL.  rV. — ^NO.  XLV.  SEPTEMBER  1860.  N  N  N 
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I  do  not  expect  to  see  any  great  improvement  until  snch  an  altera- 
tion is  made  in  the  system  as  shall  entitle  a  litigant  to  obtain  one 
decision  only,  and  that  pronounced  by  a  Division  of  the  Court  con- 
sisting of  four  Judges.  I  think  the  institution,  in  1808,  of  permanent 
Lords  Ordinary,  was  a  great  error,  and  I  shall  now  state  some  of 
my  reasons  for  thinking  so. 

When  the  Court  consisted  of  fifteen  Judges,  cases  were  brought 
before  all  of  them  by  weekly  rotation,  with  the  exception  of  the 
Lord  President.     In  this  way  the  cases  were  prepared  and  decided 
in  the  first  instance  by  a  Lord  Ordinary ;  but  that  Lord  Ordinaiy, 
except  during  the  week  in  which  by  rotation  he  was  in  the  Outer 
House,  sat  on  the  bench  and  judged  in  all  cases  which  came  before 
the  Court,  including  those  which  he  had  himself  decided.    In  1808 
the  Court  of  Session  was  formed  into  two  Divisions,  and  the  Lords 
Ordinary  were  made  what  has  since  been  called  permanoit.     By 
the  Act  then  passed,  there  was  a  complete  distinction  made  between 
the  Judges,  who  had  formerly  been  equal.    Five  of  them  were 
appointed  Lords  Ordinary,  and  the  remaining  ten  formed  two 
Courts  of  Review,  consisting  of  five  each.    The  duty  of  the  Lords 
Ordinary  was  to  prepare  and  decide  causes  in  the  first  instance : 
their  decisions  being  in  all  cases  subject  to  the  review  of  pne  of  the 
Divisions.   .  From  that  time,  although  a  lawyer  was  appointed  a 
Judge  of  the  Supreme  Court,  he  was  not  admitted  to  sit  in  the 
Inner  House  in  conducting  the  ordinary  business  of  the  Court,  but 
was  placed  in  the  Outer  House  in  the  rather  humiliating  situation 
of  having  all  his  decisions  reviewed  by  Judges  who,  according  to 
the  constitution  of  the  Court,  were  not  his  superiors  in  any  respect, 
and  had  only  become  entitled  so  to  review  them  from  the  circam- 
stance  of  seniority.    On  the  other  hand,  the  duty  of  the  ten  Judges 
of  the  Inner  House  was  limited  nearly  to  the  power  of  reviewing 
the  decisions  of  the  Lords  Ordinary.    This  distribution  of  the  busi- 
ness appears  to  me  to  be  injurious  to  the  Bench,  the  Bar,  and  the 
litigants. 

1.  As  regards  the  Benchy  the  five  Lords  Ordinary  are  placed  in 
very  unfavourable  circumstances.  Where  a  power  of  reviewing 
judgments  is  given,  the  Court  of  Review  or  Court  of  Appeal  is 
presumed  to  be  better  fitted  for  giving  a  proper  judgment  than  the 
Judge  appealed  from  :  thus  the  decisions  of  the  SherifinnibstitDte 
are  subject  to  be  reviewed  by  the  Sheriff-depute,  and  afterwards  by 
the  Court  of  Session,  and  the  decisions  of  the  Court  of  Session  are 
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subject  to  appeal  to  the  Honse  of  Lords.  The  decisions  of  the 
Lords  Ordinary  are  thus  held  to  be  of  less  value  than  the  judgments 
of  the  Inner  House,  thereby  holding  them  as  inferior  Jadges.  From 
the  qaestions  pat  by  the  English  and  Irish  lawyers,  it  is  evident 
they  consider  the  Lords  Ordinary  as  holding  separate  Courts. 

In  preparing  and  deciding  cases,  the  Lord  Ordinary  has  not  the 
means  of  making  known  to  the  pnblic  and  the  Bar  the  views  under 
which  he  decides  them.  From  the  size  of  the  rooms  in  which  the 
debates  take  place,  the  Bar  are  excluded  from  hearing  the  discns* 
flion ;  everything  is  carried  on  in  private,  and  the  Lord  Ordinary's 
interlocntor  and  note  are  prepared  by  him  at  home.  One  natural 
effect  of  this  is  the  desire  of  the  Lords  Ordinary  to  make  known  the 
groands  on  which  they  decide,  so  that  the  parties,  the  Court  of 
Review  and  the  Court  of  Appeal,  may  know  the  grounds  of  their 
decisions ;  and  as  every  case  may  be  carried  to  appeal,  the  notes  are 
necessarily  so  full  as  to  meet  that  possible  contingency. 

When  the  Lord  Ordinary  has^  after  great  labour,  pronounced  a 
judgment,  if  it  is  acquiesced  in  the  case  is  lost  to  the  profession 
and  the  public,  as  such  cases  are  not  reported.  Holding,  therefore, 
that  these  cases  are  well  disposed  of,  the  Judge  does  not  get  any 
credit  with  the  public  for  the  disposal  of  them.  If,  however,  the 
decision  of  the  Lord  Ordinary  is  submitted  to  review,  it  is  then  re- 
ported, and  appears  as  a  case  in  which  one  of  the  parties  was  dis- 
satisfied with  the  judgment.  The  decisions  of  the  Lord  Ordinary 
thus  only  become  known  to  the  Judges  of  the  Inner  House,  and  to 
the  Bar,  when  they  have  given  dissatisfaction  to  one  of  the  partieS| 
and  therefore  may  be  considered  doubtful ;  and  if  altered  by  the 
Court,  then,  unless  the  decision  of  the  Court  shall  be  altered  upon 
appeal,  the  Lord  Ordinary  must  be  held  to  have  pronounced  a  bad 
decision.  The  duties  thus  imposed  upon  the  Lords  Ordinary  appear 
to  expose  them  too  much  to  criticism ;  and  to  this  exposure  they 
remain  for  a  period  of  ten  or  twelve  years,  until  by  seniority  they 
are  admitted  to  become  members  of  the  Inner  House. 

As  to  the  eight  Judges  forming  the  two  Divisions  of  the  Inner 
House,  the  separation  of  the  Lords  Ordinary  from  them  does  not 
appear  to  be  attended  with  any  good  effect.  They  are  the  eight 
oldest  Judges  of  the  Court ;  and  when  a  vacancy  occurs,  it  is  sup- 
plied by  the  eldest  Lord  Ordinary,  who  may  have  been  ten  or  twelve 
years  acting  in  that  subordinate  capacity.  If  he  has  given  satisbo^ 
tion  as  a  Lord  Ordinary,  and  has  thus  been  overloaded  with  bnsi- 
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ness^  he  may  be  supposed  to  look  to  the  Inner  House  as  a  place  of 
repose.  If^  on  the  other  hand^  during  the  probation  he  has  not 
given  satisfaction,  he  is  not  likely  to  add  much  to  the  confidence  of 
the  public  in  the  Court  of  Review  of  which  he  becomes  a  member. 

If,  when  a  vacancy  occurs  in  the  Inner  House,  in  place  of  getting 
the  oldest  Lord  Ordinary,  the  vacancy  were  supplied  by  the  most 
eminent  lawyer  at  the  Bar,  he  would  carry  with  him  the  confidence 
of  the  public,  and  would  thus  be  a  certain  and  valuable  acquisition 
to  the  Inner  House.  I  conceive  that  the  Inner  House  ongbt 
periodically  to  receive  such  additions,  and  that  the  want  of  them 
cannot  be  supplied  by  any  other  means. 

The  duty  of  the  Judges  in  the  Inner  House  being,  in  a  measure, 
limited  to  that  of  reviewing  the  decisions  pronounced  by  the  Lords 
Ordinary,  their  equals  in  all  other  respects,  great  allowance  should 
be  made  for  their  not  feeling  the  full  weight  of  responsibility,  which 
would  attach  to  them  if  they  were  judging  of  the  whole  case  ori- 
ginally, and  at  the  same  time  finally.  Where  Judges  of  Review  have 
the  record  before  them,  and  the  interlocutor  and  notes  of  a  Lord 
Ordinary  in  whom  they  repose  confidence,  any  rule  of  Court  which 
may  require  that  they  should  hear  long  speeches  from  counsel  is 
not  likely  to  produce  any  beneficial  result.  It  is  different  where  csJBes 
are  carried  by  appeal  to  the  House  of  Lords,  where  there  is  implied 
a  greater  want  of  knowledge,  on  the  part  of  the  Judges,  of  the  law 
by  which  the  decision  should  be  given  :  the  presiding  Judge  there 
may  be  supposed  really  to  hear  counsel  patiently,  when  he  is  sup- 
posed to  be  getting  information.  It  is  different  with  the  Judges  of 
the  Court  of  Session,  who  are  supposed  to  be  familiar  with  the  law 
of  Scotland,  and  who,  in  reviewing  the  decisions  of  a  Jadge  in  all 
req)ects  their  equal,  may  be  supposed  to  regard  bis  opinion  with 
partiality. 

What  has  now  been  said  as  to  the  Bench  applies  universallj ; 
but  what  has  taken  place  since  the  Judicature  Act  passed,  ap- 
pears to  me  strongly  to  confirm  the  views  I  have  stated.  Since 
then,  three  of  the  most  eminent  lawyers  of  their  time  (Liords  Cran- 
stoun,  Moncreiff,  and  Jeffrey),  and  each  of  them  having  been  Dean 
of  Faculty,  have  been  appointed  Judges ;  but  in  place  of  going  at 
once  to  the  Bench,  two  of  them  remained  Lords  Ordinary  for  nearly 
twelve  years,  and  the  third  is  still  undergoing  his  probation  in  that 
capacity.  It  has  recently  been  stated  in  the  House  of  Lords,  that 
from  the  eminent  qualifications  of  one  of  those  three,  it  was  con- 
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templated  that  he  should  have  been  taken  to  the  House  of  Peers  to 
decide  appeals  from  Scotland ;  and  in  the  evidence  before  the 
Committee,  allosion  is  made  to  Lords  Ordinary  of  high  qualifica- 
tions who  were  not  favourites.  I  think  that  one  of  these  is  the 
same  individual  who  was  proposed  to  be  taken  to  the  House  of 
Lords.  Had  that  Judge,  at  his  first  appointment  to  the  Bench, 
been  entitled  to  take  his  seat  in  the  Inner  House,  he  must,  from  his 
reputation  as  a  lawyer,  have  added  great  weight  to  the  Bench  ;  and 
I  believe  much  greater  than  it  was  possible  he  could  do  after  he  had 
been  twelve  years  a  Lord  Ordinary,  and  had  become  not  a  favourite 
Ordinary.  The  situation  of  permanent  Lords  Ordinary  may  be 
calculated  to  narrow  tlie  mind, — ^there  is  certainly  nothing  in  the 
nature  of  their  duties  to  enlarge  it. 

2.  As  to  die  Bar. — The  distribution  of  the  Judges  Into  Lords 
Ordinary  and  Judges  of  the  Inner  House  is  also  injurious  to  the  Bar. 
From  the  smallness  of  the  Courts — as  they  are  termed  by  the  English 
lawyers,  but  which  might  be  more  accurately  described  as  Cribs — 
in  which  the  Lords  Ordinary  hear  causes  debated,  the  Bar  is 
effectually  excluded  from  hearing  the  discussion.  They  know 
nothing  of  what  goes  on  before  the  Lords  Ordinary,  and  onlv 
learn  from  the  printed  reports  their  decisions  in  cases  which  had 
been  considered  ill  decided.  They  are  also  prevented  from  having 
an  opportunity  of  attracting  general  attention  in  the  debates  which 
they  do  conduct,  and  which  necessarily  assume  a  conversational 
tone ;  and,  from  the  way  the  business  is  conducted  in  the  Inner 
House,  the  Bar  is  prevented  from  understanding  what  is  going  on. 
£ven  with  the  lengthened  statements  of  counsel  suggested  in  the 
Keport,  I  apprehend  that  when  the  Judges  of  the  Inner  House  are 
furnished  with  a  copy  of  the  record,  and  interlocutor  and  note  by 
the  Lord  Ordinary,  the  statements  of  counsel  will  never  be  so  full 
as  to  enable  the  Bar,  without  having  possession  of  these  papers,  to 
form  a  correct  opinion  of  what  is  going  forward. 

3.  As  to  the  Parties, — The  distribution  of  duties  among  the 
Judges,  I  consider  to  be  a  grievous  injury  to  the  parties,  and  the 
great  source  of  appeal  to  the  House  of  Lords.  In  the  Report  it  is 
stated  to  be  a  great  object  in  judicial  discussion  ^'  to  put  down  in 
the  party  the  conceit  of  his  cause,  while  it  raises  his  opinion  of  the 
patience  and  solicitude  of  the  Judge."  I  think  no  arrangement 
better  fitted  for  preventing  that  conceit  being  put  down  than  the 
system  of  permanent  Lords  Ordinary. 
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Prior  to  1825,  four  decisions  by  the  Court  of  Session  were  neces- 
sary. By  the  Judicature  Act  they  were  reduced  to  two^  viz^  one 
by  the  Lord  Ordinary,  and  one  by  the  Inner  House.  It  may  be 
very  agreeable  to  the  counsel  to  observe  the  patience  of  a  Lord  Ordi- 
nary in  preparing  and  deciding  cases ;  and  the  distinctions  between 
judgments  of  the  Lord  Ordinary  and  the  Inner  House  are  perfectly 
understood  by  practitioners  in  the  Court  of  Session,  but  I  conceive 
they  are  not  understood  by  the  public  at  large.  Where  a  party  un- 
acquainted with  these  distinctions  brings  an  action  in  the  Court  of 
Session,  he  does  so  in  the  belief  that  he  will  obtain  the  deliberate 
decision  of  the  Judges  of  that  Court.  In  the  course  of  the  action, 
however,  he  learns  that  there  must  be  a  decision  of  the  Lord  Ordi- 
nary before  there  is  a  decision  by  the  Inner  House.  After  perhaps 
two  years*  litigation,  he  receives  a  letter  from  his  agent,  informing 
him  that  the  Lord  Ordinary  has  decided  the  case  against  him,  send- 
ing him  a  copy  of  the  interlocutor  and  of  the  note  issued  by  the 
Lord  Ordinary,  and  telling  him  that  he  may  still  obtain  a  decision 
of  the  Inner  House,  if  he  is  willing  to  pay  the  additional  expense. 
If  his  counsel  shall  advise  that  the  interlocutor  should  be  acquiesced 
in,  and  if  he  takes  that  advice,  he  will  acquiesce  in  the  decision  more 
from  regard  to  his  counsel's  advice,  and  to  save  further  expense,  than 
from  a  feeling  that  his  case  has  been  well  decided.  Supposing  how- 
ever, his  counsel  advise  him  to  submit  the  interlocutor  to  review,  or 
if,  contrary  to  the  advice  of  counsel,  he  shall  direct  the  case  to  be 
submitted  to  review,  he  is  not  likely  to  be  satisfied  with  the  deciuon 
by  the  Inner  House  if  it  is  against  him»  He  wfll,  in  either  case, 
think  the  Court  has  been  misled  by  the  note  of  the  Lord  Ordinary, 
and,  if  the  case  is  of  sufficient  importance,  an  appeal  to  the  House 
of  Lords  will  be  entered.  If  he  does  not  enter  an  appeal^  he  will 
leave  the  Court  dissatisfied. 

Supposing,  again,  that  the  decision  of  the  Lord  Ordinaiy  is  altered, 
the  opposite  party  must  either  acquiesce  or  carry  it  to  appeal.  In 
ordinary  circumstances,  if  the  case  is  of  sufficient  importance^  an 
appeal  will  be  entered.  If,  however,  an  appeal  is  not  entered,  it  is 
not  reasonable  to  suppose  that  he  will  have  acquiesced  £rom  the  con- 
ceit of  his  cause  being  put  down.  No  reasoning  of  lawyers  will  evor 
convince  him  that  by  the  forms  of  Court  it  was  necessary  that  a 
wrong  decision  should  be  pronounced  in  his  favour  by  the  Lord 
Ordinary,  before  a  right  one  was  pronounced  by  the  Inner  Honse, 
in  favour  of  the  opposite  party.  .He  will,  therefore,  think  the  inter- 
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locutor  of  the  Lord  Ordinary  was  right,  and'  will  leave  the  Court 
dissatisfied. 

How  different  wotdd  be  the  effect  upon  litigants  if,  in  place  of 
being  tormented  with  a  decision  of  the  Lord  Ordinary,  they  at  once 
received  the  decision  by  a  Court  of  four  Judges  I  If  the  decision  was 
unanimous,  and  counsel  thought  it  right,  the  party  would  at  once 
acquiesce,  and  the  conceit  of  his  cause  would  be  put  down. 

Believing  that  it  is  wrong  to  force  the  parties  to  take  a  de<:;ision 
by  a  Lord  Ordinary,  which  must,  of  course,  dissatisfy  one  of  the 
parties  to  the  suit,  and,  further,  believing  that  the  parties  would  not 
apply  for  such  a  decision  if  they  were  not  obliged  to  obtain  it,  the 
following  alteration  in  form  would  give  an  opportunity  for  ascertain- 
ing the  views  of  the  public  on  the  subject.  When  a  case  is  enrolled 
in  the  Outer  House  Bolls  for  the  first  time,  the  party  has  his  choice 
of  going  to  any  of  the  five  Lords  Ordinary.  In  addition  to  this 
choice,  let  the  party  have  the  power  of  not  enrolling  the  case  before 
any  of  the  Lords  Ordinary,  but  at  once  before  one  of  the  Divisions 
of  the  Inner  House.  If  every  case  was  enrolled  before  the  Divisions 
and  none  before  the  Lord  Ordinary,  which  I  think  would  be  the 
case,  it  might  be  held  to  be  satisfactorily  established,  that  these  pre- 
liminary decisions  were  not  wished  for  by  the  parties. 

The  views  I  have  now  stated  are  not  new  to  me.     When  in  the 
year  1823  I  was  required  by  the  Commissioners,  on  whose  Report 
the  Judicature  Act  was  passed,  to  give  my  opinion,  I  stated  that  in 
place  of  there  being  four  decisions,  there  should  only  be  one ;  that 
there  should  be  no  decision  by  a  Lord  Ordinary ;   and  that  the 
Judges  should  be  reduced  in  number  from  fifteen  to  twelve,  and 
formed  into  three  Courts  of  four  Judges  each,  similar  to  the  Coui*ts 
in  Westminster  Hall,  the  individual  Judges  preparing  but  not  de- 
ciding the  cases.  I  believe  I  was  the  only  practitioner  wlio  proposed 
a  change  in  the  constitution  of  the  Court.    My  opinion  will  be 
fbond  in  the  Appendix  to  the  Report  of  the  Commissioners  who  sat 
in  1823 ;  and  I  have  no  doubt  that,  so  far  as  it  was  noticed  at  all, 
it  was  considered  very  presumptuous.     All  my  subsequent  experi-. 
ence  and  reflection,  however,  confirm  the  opinion  I  then  gave,  both 
as  to  the  constitution  of  the  Court  and  the  mode  of  making  up  the 
record. 
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NOTES   IN  THE   INNER   HOUSE. 
SECOND  DIVISION. 

WCallum  V.  The  Forth  Iron  Company. — Jane  12. 

Questions  arising  oat  of  an  allegation  of  nuisance  appear  at  first 
sight  to  be  of  a  comparatively  insignificant  character.    In  reality, 
howeyer,  the  reverse  is  the  case.    In  this  commercial  and  manofao- 
taring  age,  a  great  many  bad  smells,  for  instance,  have  come  into 
existence,  which  the  olfactory  nerves  of  oar  ancestors  were  never 
called  apon  to  endure.     These  odours  may  be  uncommonly  dis^ 
agreeable  to  those  who  snufif  them  up ;  yet  they  are  often  indica- 
tions of  the  proximity  of  some  great  work,  that  adds  to  the  wealth 
of  the  country,  and  supports  hundreds  of  workmen  and  their 
families.    The  same  may  be  said  in  a  still  higher  degree  of  those 
black  clouds  of  smoke  that  hang  for  ever  over  the  great  iron-pro- 
ducing districts  of  our  country.    That  which  is  disagreeable  to  the 
senses  is  thus,  nevertheless,  the  necessary  accompaniment  of  opera- 
tions involving  vast  interests.      The  Courts  of  this   countiy  are 
therefore,  as  a  general  rule,  rather  chary  of  meddling  hastily  in 
such  cases,  where  to  take  a  disagreeable  odour  out  of  one  man's 
nostrils  might  involve  the  taking  away  of  the  bread  out  of  a  handled 
persons'  mouths.    In  the  case  of  M'Callum  against  the  Forth  Iron 
Company,  decided  this  session  in  the  Second  Division,  the  Conit 
had  a  plain  ground  of  judgment  to  go  on,  in  refusing  the  interdict 
sought  by  the  complainer ;  for  the  evidence  proved  that  the  nuisance 
had  not  been  brought  near  him,  but  that  he  had  come  near  it.    The 
complainer,  who  had  built  a  house  in  a  mining  village  within  244 
yards  of  a  calcining  heap,  raised  this  process  of  interdict  to  prevent 
the  defenders  from  calcining  another  heap  at  the  distance  of  85 
yards.    As  the  Lord  Justice*Clerk  remarked,  the  complainer  having 
come  to  the  nuisance  with  his  eyes  open,  could  not  now  complain; 
and  to  grant  such  an  interdict  would  be  a  precedent  for  chasing 
iron-masters  out  of  Scotland, — ^rather  too  serious  a  matter  for  the 
prosperity  of  the  country  to  be  done  hastily. 

• 

FIRST  DIVISION. 

Aitken  and  Others  v.  Fraser. — July  20. 

Another  case,  raising  questions  of  a. more  nice  nature,  occurred 
in  the  First  Division  just  before  the  close  of  the  session.  This  was 
the  case  of  Aitken  and  Others  v.  Fraser.     Some  persons  describing 
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themselves  inhabitants  of  the  village  of  Broxburn  and  the  neigh- 
bourhood, complained  that,  from  the  defender's  bone-works  there,  on 
the  soath  side  of  the  tampike  road  between  Edinburgh  and  Glas- 
gow, the  most  noisome  and  offensiye  effluvia  proceed,  which  form 
an  intolerable  nuisance  in  the  village  of  Broxburn,  and  are  injurious 
to  the  health  of  its  inhabitants,  and  others  passing  along  the  road. 
The  defenders  raised  the  objection,  that  the  pursuers,  not  having 
averred  that  they  possessed  property,  or  were  anything  more  than 
mere  casual  residents  at  Broxburn,  had  no  title  to  sue  for  such  an 
interdict.    The  point,  therefore,  that  came  before  the  Court,  was 
whether  mere  inhabitancy  in  a  town  or  village  was  a  sufficient  title 
in  a  question  of  this  nature.    The  First  Division,  aJfter  taking  the 
cose  into  consideration,  granted  the  issue  sought  by  the  pursuers, 
to  tiy  whether  the  defender  carried  on  the  manufacture  on  his 
premises,  so  as  to  produce  noxious  or  offensive  gases  or  effluvia,  to 
the  nuisance  of  the  pursuers,  <u  inhabitants  of  the  said  town  or 
village.    It  must  be  remarked,  however,  that  in  this  case,  unlike 
that  of  M^Callum,  mentioned  above,  the  pursuers  averred  that  they 
had  all  commenced  their  residence  in  Broxburn  at  a  period  ante^ 
cedent  to  the  commencement  of  the  nuisance. 

SECOND  DIVISION. 

Wallace  and  Others  v.  Wallace  and  Others. — July  17. 

Some  useful  remarks  of  a  practical  nature  were  made  by  the  Court 

in  this  case,  immediately  previous  to  the  close  of  the  session.    The 

action  was  one  of  proving  the  tenor.    The  late  Mrs  Bussell,  by  a 

codicil  to  her  trust-deed,  had  excluded  her  daughter  Anne  from 

sharing  in  the  distribution  of  her  property.    It  is  averred  by  the 

pursuers,  that  by  a  subsequent  codicil  the  testator  altered  this  dis* 

tribution,  and  gave  Anne  a  seventh  share  of  her  property ;  and  that 

this  codicil  was  left  by  Mrs  Bussell  in  the  possession  of  Mr  J.  Steven, 

a  writer  in  Glasgow,  and  was  last  seen  in  the  hands  of  Strachan,  his 

clerk,  but  has  since  been  lost,  and  cannot  be  found.    As  adminicles, 

they  produce  the  scroll  of  the  codicil,  and  a  ftdl  xx)py  made  from  it ; 

and  they  propose  to  adduce  the  subscribing  witnesses,  and  the 

notaries  who  signed  for  Mis  Bussell,  who  could  not  write.    These 

averments  were  now  held  by  the  Court  to  be  insufficient    The 

pursuers  were  ordered  to  amend  their  averments,  and  to  state  pr&< 

cisely  when  the  deed. had  last  been  seen,  a^i  how  soon  afterwards  it 
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was  missed;  why  it  was  in  the  hands  of  Strachan ;  wherehepntit; 
and  in  all  respects  to  make  their  statements  minnte  and  piedse. 

This  order  of  the  Court  conyejrs  a  nsefnl,  practical  hint  to  those 
who  may  he  engaged  in  getting  up  an  action  of  proving  the  tenor. 
Parties  are  too  apt  to  think  that  when  they  have  merely  stated  the 
amUsiOf  they  have  complied  with  the  roles  of  law,  which  require  that 
they  should  state  the  casus  anUisianu, — a  veiy  diffairent  thiag.  Thejr 
ought  not  merely  to  state  the  fact  that  the  document  was  lost,  bat 
the  way  in  which  it  came  to  he  lost,  and  that  in  a  carefiil  and  exact 
manner.  It  is  true  that  deeds  which  are  intended  to  remain  oonstantiy 
with  the  grantee,  and  others  of  a  similar  nature,  are  excepted  by 
our  institutional  writers  fiom  the  more  stringent  rule ;  but  they  only 
form  an  exception,  and  in  all  other  cases  the  circumstances  attend- 
ing the  loss  of  the  document  must  be  distinctly  set  forth.    In  the 
case  of  deeds  of  a  testamentary  nature  especially  (of  which  the  pre- 
sent IS  an  instance),  it  is  obvious  that  a  very  strict  rule  miut 
necessarily  be  applied,  on  account  of  the  possibilitj — and  sometimes 
the  probability — that  if  the  documents  were  ever  executed,  they 
were  cancelled  by  the  orders  or  authority  of  the  testator  himsel£  A 
most  circumstantial  account  of  the  ccuus  amisnonu  is,  therefore,  in 
such  cases  indispensable. 
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The  Parliamentary  Session. — ^In  a  few  days — probably  before 
these  pages  are  in  type — the  streams  of  Parliamentary  eloquence 
will  have  ebbed  away,  and  the  services  of  the  gentleman  who 
rejoices  in  the  fiinered  appellation  of  Black  Bod  will  be  in  requisi- 
tion to  celebrate  the  obsequies  of  the  expiring  session.  If  oar 
legislators  are  sometimes  roundly  taken  to  task  for  their  inattention 
to  the  business  of  the  country,  they  certainly  cannot  avail  them- 
selves of  the  pleasant  excuse  put  forward  by  the  genius  of  the  East 
India  House,  when  he  confessed  to  coming  late  to  the  office  in  the 
morning,  but  urged  in  extenuation  that  he  made  up  for  it  by  gui^ 
away  early  I  Our  senators,  on  the  contrary,  are  doubly  oondenined, 
inasmuch  as  they  not  only  commenced  business  early,  but  have 
continued  the  sittings  unusually  late;  and  yet,  with  both  these 
advantages  in  their  favour,  they  have  done  little  hot  squandered 
the  public  time  in  useless  discussions,  leaving  scarcely  a  trace  of 
practical  legislation  on  the  statute  book. 
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The  misfortanes   of  the    session    commenced  with  that    ehef 
SoBwart  of  legislative  hypocrisy,  the  Beform  Bill.    Lord  Palmer- 
ston  is  doubtless  already  convinced  that  he  had  much  better  have 
left  the  subject  alone.    Saul  among  the  prophets  could  not  have 
felt  more  completely  out  of  his  element,  than  the  disciple  of  Pitt 
and  Sidmouth  among  the  Parliamentary  reformers  of  the  present 
generation.    Nobody  could  be  expected  to  believe  that  a  Beform 
Bill  inaugurated  by  the  Janus  of  Downing  Street  was  intended  to 
pass;  and  this  prestige  of  insincerity  which  the  Bill  derived  from 
the  accident  of  its  birth,  was  not  effaced  by  the  means  employed  or 
the  persons  selected  to  take  charge  of  it  in  the  House.    Lord  John 
Bussell  may  have  faith  in  Beform ;  but  the  public  perhaps  do  not 
repose  implicit  confidence  in  his  Lordship's  generalship.    Did  the 
reader  ever  think  of  putting  the  question  to  some  veteran  stager  of 
the  road,  why  a  certain  horse,  notorious  for  getting  upon  its  knees, 
was  selected  to  lead  his  team  t    We  know  what  the  answer  would  be, 
— as  he  had  been  down  so  often  already,  he'd  be  all  the  better  able 
to  take  care  of  himself.  We  might  almost  fancy  some  such  idea  had 
predominated  when  Lord  John  Bussell  was  called  from  the  manage- 
ment of  foreign  aflEairs  to  work  the  Beform  coach  in  its  uphill  journey 
through  the  House  of  Commons  unassisted.    The  Minister  who 
had  broken  down  under  the  Beform  Bills  of  1852  and  1854  was  just 
the  man  to  trust  single-handed  for  a  steady  and  unflinching  pull 
at  the  Bill  of  1860 1    Seriously,  we  fear  the  leadership  of  Lord 
John  will  go  far  to  ruin  any  future  project  of  Beform  that  may 
be  associated  with  his  name.    His  Lordship  introduced  the  mea- 
sure, as  some  one  observed  at  the  time,  in  a  speech  pitched  at  a 
tone  appropriate  enough,  had  the  subject  been  a  turnpike  trust, 
but  immeasurably  below  the  level  of  the  occasion.    Ministers  of  the 
Whig  school  have  yet  to  learn  that  constitutional  questions  are  not 
to  be  used  as  mere  decorative  appendages,  to  enhance  the  import<* 
ance  of  individuals  who  may  have  acquired  a  traditionary  claim  to 
represent  them.    Such  changes  ought  either  to  be  entered  on  with 
zeal^   as  Mr  Gladstone  did  with  the  French  Treaty-budget,  and 
with  the  determination  to  stake  the  existence  of  the  Cabinet  on  the 
issue ;  or  it  should  be  left  to  more  favourable  times  and  more  willing 
instraments  to  see  them  carried  into  effect. 

The  public  have  also  a  right  to  expect  that  the  next  Bill  will  be 
more  comprehensive  in  its  plan  and  more  carefully  drawn  than  the 
abortive  measure  of  this  session.   There  is  really  no  use  in  attempting 


472  THE  MONTH. 

to  hoodwink  opposition  by  professing  to  deal  only  with  the  franchise, 
when  the  efiect  of  this  procedure  is  simply  to  throw  oyer  the  larger 
question  of  the  arrangement  of  constituencies  to  another  session.  Nor 
is  it  the  most  judicious  mode  of  getting  rid  of  the  bugbear  of  numbers, 
to  exclude  all  but  the  least  instructed  and  the  least  independent 
class  of  the  community  from  the  newly  created  electoral  body.   A 
constituency  of  700,000  may  be  safer,  more  trustworthy,  and  more 
conservative  in  the  truest  sense,  than  a  constituent^  of  900,000 ; 
if  the  additional  200,000  includes,   as  it  ought  to  do^  a  lai^ 
class  of  intelligent  and  well-conditioned  persons  who  are  excluded 
from  the  franchise  in  consequence  of  not  being  houaeholden.    The 
want  of  a  lodger  franchise,  or  something  equivalent,  was  the  fatal 
blot  in  Lord  John  Russell's  Bill,  which  justified  Mr  Disraeirs 
complaint  about  the  ^^hard  uniformity"  of  franchise,  and  gave  at 
least  a  semblance  of  reason  to  the  passionate  invectives  against 
that  democracy  of  which  the  Bill  was  supposed  to  be  the  harbinger. 
On  the  Law  Reforms  of  the  session,  it  will  be  charitable  to  say  as 
little  as  possible.    The  English  Bankruptcy  Bill  was  intended  to 
abolish  the  distinction  that  still  prevails  between  bankruptcy  and 
insolvency ;  to  do  away  with  a  number  of  petty  tribunals  that  infest 
the  bye-ways  of  commerce,  and  to  assimilate  the  English  bankruptcy 
procedure  in  some  respects  to  our  own  system.    It  was  the  fruit  of 
much  labour  and  forethought ;  and  thoiigh  susceptible  of  nnmeroos 
amendments,  it  was  unquestionably  such  a  measure  as  would  have 
passed,  if  honourable  members  had  at  heart  the  credit  of  their  House 
and  of  the  Parliamentary  system,  rather  than  their  own  penonal 
reputations.    The  Reform  Bill  was  said  to  have  fallen  a  victim  to  a 
species  of  assassination.     The  fate  of  the  Bankruptcy  Bill  may 
be  likened  to  that  which  threatened  the  sleeping  hero  of  Swift's 
romance,  when  a  whole  army  of  Lillipntians  brandished  their 
diminutive  weapons  over  every  inch  of  his  body.    There  is  only  one 
way  of  checking  this  sort  of  guerilla  opposition  to  the  measures  of 
the  Government.    Let  some  one,  for  the  love  of  the  British  consti- 
tution, hunt  up  a  good  party  question,  warranted  to  last  ibur  or  five 
years,  and  calculated  to  attract  to  itself  all  the  party  jealousies  and 
antipathies  of  the  Legislature.   Then,  at  least,  it  may  be  hoped  that 
the  comparative  insignificance  of  Law  Reforms^  as  seen  throngfa 
the  medium  of  party  spirit,  might  protect  them  from  injury,  and 
ensure  for  such  measures  a  tranquil  passage  through  the  oommit- 
tees  of  both  Houses. 
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AmoDgst  the  articles  saved  from  the  general  wreck  at  the  end  of 
the  sessioDy  a  few  spars  as  usual  have  floated  northwards.     We 
refer  especially  to  the  Conjugal  Bights  Bill,  and  the  Titles  to  Land 
Amendment  Bill.     We  are  heartily  glad  to  learn  that  the  improve- 
ments  we  have  so  often  urged  in  the  mode  of  taking  proof  in  con- 
sistorial  causes,  and  which  were  embodied  in  the  Beport  of  the 
Faculty  of  Advocates,  are  to  be  carried  out.     There  cannot  be  a 
doobt  that  the  judge,  who  is  to  decide  on  the  import  of  the  evidence, 
ought  to  have  the  opportunity  of  hearing  it,  and  should  not  be  put 
to  the  disadvantage  of  receiving  it  at  second-hand  in  the  form  of  a 
narrative  report.  The  system  of  trial  before  a  single  judge  has  worked 
admirably  in  the  English  Court  of  Divorce ;  and  there  can  be  little 
doubt  that  it  is  to  the  example  of  that  lately  established  tribunal 
that  we  may  attribute  the  introduction  of  this  salutary  principle  into 
the  procedure  of  the  Court  of  Session,     While  approving  generally 
of  the  Faculty  Beport,  we  felt  called  upon  at  the  time  to  protest 
against  the  sanction  it  gave  to  an  unscientific  innovation  in  the  law 
of  jurisdiction.  We  are,  therefore,  not  surprised  to  find  that  the  law 
Lords  have  rejected  the  loetts  delicti  as  a  ground  of  jurisdiction,  and 
adhered  to  the  time-honoured  rule  which  obliges  the  party  to  seek 
his  remedy  in  the  court  of  the  defender's  domicile.     Actor  sequiiur 
forum  rei  is  a  maxim  too  deeply  founded  in  natural  justice  to  bo 
lightly  shaken ;  and  while  we  willingly  acknowledge  the  learning  of 
those  who  are  more  immediately  responsible  for  the  report  in  ques- 
tion, we  cannot  think  the  strictures  passed  upon  this  portion  of  it  in 
the  committee  of  the  House  of  Lords,  either  uncalled  for  or  unjust. 
The  Tariff. — ^In  any  estimate  that  may  be  formed  of  the  value  of 
this  session's  proceedings,  the  financial  policy  of  the  Government 
must  occupy  a  conspicuous  place.    We  do  not  refer  specially  to  the 
Commercial  Treaty,  nor  even  to  the  expediency  of  remitting  the  paper 
duties-questions  which  have  given  rise  to  considerable  difference  of 
opinion.    But  the  policy  of  reducing  taxation  on  articles  of  general 
consumption,  and  of  sweeping  away  petty  imposts  as  a  class,  is 
no  longer  a  question  of  party,  but  of  national  policy.     However 
certain   organs  of  opinion  may  sneer  at  the  simplification  of  the 
tariff,  we  know  that  it  has  been  felt  and  appreciated  as  a  great  boon 
in  mercantile  circles.     We  are  curious,  however,  to  know  why  the 
article  of  tobacco  should  be  the  only  exception  to  the  principle  of 
equalizing  the  duty  between  British  and  foreign   manufactures. 
The  *duty  on  foreign  manufactured  tobacco  is  avowedly  a  protective 
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duty,  and  virtually  a  prohibitory  one.  Foreign  Cayendish  is  scarcely 
to  be  had  by  retail ;  and,  if  one  does  occasionally  meet  with  ao  epi- 
care  who  smokes  an  nndeniable  Havannah,  it  is  fair  to  infer  that  the 
number  of  smokers  of  good  tobacco  would  be  largely  increased,  and 
the  revenue  augmented^  if  a  just  proportion  were  observed  between 
the  duties  chargeable  on  the  manufactured  and  unmanufiurtared 
articles.  Tobacco  manufactured  from  the  fresh  ledf  is  allowed  to  be 
more  wholesome  than  that  of  European  manufacture ;  and  yet  this 
differential  duty  is  retained  ostensibly  as  a  tax  upon  luxury,  but 
really  with  no  other  effect  than  that  of  protecting  the  manufactiue 
of  an  inferior  commodity. 

Mr  Evelyn  at  the  Guildford  Assizes. — ^A  sage  philosopher  is  re- 
ported to  have  announced  the  discovery  that  all  mankind  were  more 
or  less  deranged,  the  difierence  between  sanity  and  insanity  bebg^ 
according  to  this  view,  merely  a  question  of  degree.     A  fresh  illas- 
tration  of  the  truth  of  the  maxim  is  afforded  by  the  ecoentric  con- 
duct of  that  worthy  representative  of  the  great  unpaid,  whose  name 
is  prefixed  to  this  paragraph.  Mr  Evelyn's  monomania — ^his  '^  parti- 
cular vanity" — ^tiUces  the  shape  of  an  unquenchable  thirst  for  being 
fined  L.500.    There  is  no  freak  so  abdurdi  but  somebody  will  be 
found  to  commit  it^  for  the  love  of  notoriety.    One  fanatic  is  bent 
on  throwing  himself  from  the  top  of  the  Monument ;  another,  from 
the  summit  of  Mont  Blanc,  shouts  ^^  exodsior,"  and  will  in«8t  on 
mounting  the  shoulders  of  his  guide,  that  he  may  occupy,  in  bis 
own  seeming,  the  position  of  the  ^  highest"  personage  in  Europe. 
Mr  Evelyn's  craving  for  notoriety  has  taken  a  form  less  hasardoos 
to  himself,  and  which  is  only  innocuous  on  the  score  of  example,  be- 
cause the  whim  is  too  expensive  to  be  followed  by  any  one  whose 
fortune  does  not  entitle  them  to  aspire  to  the  office  of  High  Sheri£ 
We  need  not  repeat  the  story — ^a  summary  of  it  will  be  feond  in 
another  page.    As  to  the  justice  of  the  sentence,  we  have  only  (Hf^ 
observation  to  make.  Our  countryman,  Mr  Justice  Blackbuni,  stood 
on  perfectly  correct  ground,  when  he  declined  to  go  out  of  the  usual 
course  to  thank  the  magistrate  for  an  extra  attendance,  which  was 
not  dictated  by  respect  for  himself  or  zeal  for  the  administration  d 
justice,  but  intended  simply  as  a  compliment  to  the  High  Sheriff.  We 
think  it  is  bad  policy,  however,  to  impose  heavy  fines,  with  the  ex- 
pectation of  extracting  an  apology;  because  the  morsdefieetofa 
retractation  is  most  conspicuous  when  it  comes  as  the  spontaneoos 
expression  of  a  calmer  judgment,  aided,  it  may  be,  by  the  adrice  ol 
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friendi,  but  not  suggested  by  the  a^;rieved  party  himself.  Mr 
Justice  Blackburn  ought  to  have  fined  the  Sheriff  L.50  without  re- 
prieve,  and  left  the  matter  of  further  reparation  to  his  own  good 
feeling  and  honour^  Mr  Evelyn's  second  escapade  was  justly  visited 
with  a  heavy  pecuniary  penalty,  being,  as  the  Lord  Chief-Justice 
described  it,  in  his  very  impressive  yet  courteous  address,  **  a  most 
improper,  illegal,  and  deliberate  contempt  of  Court,  and  of  the  ad- 
ministration of  justice."  It  has  not  been  generally  noticed,  that  the 
necessity  for  clearing  a  portion  of  the  Court,  which  aroused  the  sus- 
ceptibilities of  the  High  Sheri£^  was  occasioned  by  the  fault  of  tliat 
gentleman  himself  and  his  brother  magistrates.  It  rests  with  the 
magistrates  of  the  county  to  provide  the  requisite  accommodation  for 
the  English  Courts  of  Assize ;  but,  although  the  attention  of  the 
Surrey  bench  of  magistrates  had  been  repeatedly  called  to  the  de- 
fective state  of  the  Court-house  (which  is  described  by  the  judges  as 
being  the  most  inconvenient  in  the  kingdom),  no  steps  were  taken 
to  remedy  the  evil ;  and,  to  crown  all,  the  elected  representative  of 
the  justices  issues  his  manifesto,  announcing  that  all  verdicts  re- 
tamed  at  that  assize  are  null  and  void,  because  her  Majesty's  judges 
have  found  it  necessary  to  exclude  the  public  from  a  portion  of  the 
hall,  in  order  that  evidence  may  be  taken  without  interruption. 
Mr  Evelyn's  ambition  ought  now  to  be  satisfied.  He  has  succeeded 
in  bringing  the  precious  document  under  the  cognizance  of  the 
Court  whose  proceedings  he  derides,  and  he  has  been  permitted  to 
contribute  L.500  to  the  funds  of  the  public  exchequer.  What  will 
the  great  unpaid  do  next  1 

m/iiBtice  Showing  its  Paces. — The  English  Chancery  judges  are 
rather  touchy  at  the  mention  of  delay  in  connection  with  their  pro- 
ceedings. The  other  day.  Sir  John  Stuart  took  to  lecturing  a  soli- 
citor in  good  round  terms  for  his  presumption  in  writing  to  the 
newspapers,  to  complain  of  the  dilatory  conduct  of  a  registrar.  We 
don't  think  the  public  here  will  be  interested  in  the  details  of  the 
controversy ;  but,  so  far  as  we  can  judge  from  perusing  the  Chan- 
cery Beports,  we  believe  there  never  was  less  ground  for  complaint 
on  the  score  of  delay.  The  punctuality  and  despatch  exhibited  in 
the  conduct  of  cases  by  the  Courts  of  Chancery  is  an  example  to  all 
other  tribunals  in  Britain.  Just  take  the  case  of  the  Westmifister 
Palace  Hotel  Co.  v.  Simpson  as  an  example — a  favourable  one,  no 
doubt.  This  case,  which  raised  an  important  question  as  to  the 
powers  of  directors  to  deviate  from  the  objects  contemplated  in  the 
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contract  of  copartnery,  has  been  carried  through  all  the  poiBsible 
stages  within  ^ree  montla;  and  a  judgment  of  the  House  of  Lords 
has  been  obtained,  confirming  the  decision  of  the  Vice-ChanceDor 
and  of  the  Lords  Justices'  Court*  By  way  of  contrast,  we  may 
refer  to  the  case  of  BiUites  v.  Youngs  Asiigneesy  lately  decided  bj 
the  House  of  Lords,  on  appeal  from  the  Common  Law  Coorts. 
The  litigation  has  lasted  since  1853 ;  and,  in  the  various  sUg»  of 
hearing,  the  opinions  of  nineteen  judges  have  been  taken,  of  whom 
ten  were  in  favour  of  the  ultimate  decision,  and  nine  were  of  a  con- 
trary opinion*  The  question  which  has  vibrated  so  long  in  the 
judicial  balance  is  simply,  whether  an  action  of  ^^  trover"  is  theproper 
mode  of  recovering  the  value  of  property  sold  under  a  warrant  by  a 
person  who  had  acquired  a  fraudulent  preference  from  an  insolvent. 


Segal  ^nitlli^tnct. 


Scotch  Appeal  Business,  1860. — ^The  following  is  a  list  of  the  Scotch  kf 
peak  heard  and  decided  during  the  present  seaBion  of  Pariiament,  showing  tlie 
number  of  days  they  were  argued,  from  which  Division  of  the  Court  of  SenioD 
brought,  and  the  fate  of  each  appeal : — 


Name  of  Cote. 


Johnson  v.  Johnson,     .... 

Commercial  Bank  of  Scotland  v,  Rhind, 

Glasgow,  Barrhead,  and  NeUston  Railway  Go 
V.  the  Caledonian  Railway  Co., 

Kerr  v.  Wilkie,     • 

£wing  V,  Crauford, 

Wryghte  t;.  Lindsay, 

Davidson  v,  Tulloch,     . 

Maxwell  v.  Madure, 

Caledonian  Railway  Co.  v.  Lockhart, 

Cunningham  v,  Fairlie, 

Drew  V.  National  Exchange  Co.  of  Glasgow, 

Orr  V,  Glasgow,  Airdrie,  and  Monkland  Rail- 
way Co.,   .... 

Grant  v,  Livingstone,   . 

Lord  Saltoun  v.  Lord  Advocate, 

Houston  r.  Provost  of  Glasgow, 

Henderson  v,  Johnson, 

Kerr  v.  Balfour,   . 

Caledonian  Railway  Co.  v,  Colt, 

Menzies  v.  Menzies, 

CaimcrosB  v,  Lorimer,  . 

Aikman  v,  Aikman, 


No.  of 
Days 
Argued, 


From 

which  Di- 

vision  of 

Court  of 

Session. 


RiSulL 


2 
2 

2 
2 
2 
3 
3 
2 
3 
2 

i 

2 
2 
2 

1 
1 
1 
2 
2 
2 
7 


Second. 
Second. 

Second. 

^urst. 

First. 
'First. 
Second. 

Fixvt. 

First. 
Second. 

First. 

Second. 

First. 

Both. 
Second. 
Second. 

First 
Second. 
Second. 
Second. 
Second. 


Affirmed. 
Revened. 

Reversed. 
Affirmed. 
Affirmed,  i 
AfBrmed. 
Affirmed. 
Affirmed. 
Affirmed.  < 
Affirmed.    | 

AffimW"- 

i 

Affirmed.    I 

Affinned. 

Revened. 

Affirmed. 

Affinned. 

Withdrawn. 

KOVOlBOaL 

Ptot  Heard. 
Affimed. 
Poatpoiied.  ' 
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Appointment.— The  Lord  Advocate  has  appointed  Mr  William  Duncan,  S.S.C,, 
to  the  office  of  the  Principal  Extractorship  of  the  Court  of  Session,  vacant  by 
the  death  of  Mr  John  Parker. 

The  Lord  Jushce-General  in  the  House  of  Lords. — During  the  hearing 
of  a  Scotch  appeal  before  the  Law  Lords  lately,  the  Lord  President  of  the 
Court  of  Session,  in  the  course  of  his  vacation  rambles,  happened  to  stumble 
into  thef House  of  Lords,  and,  with  other  bystanders  at  the  bar,  listened  en- 
chained by  the  silver  tongue  of  the  Attorney-General.   Lord  Brougham,  stOl  dis- 
tingmshed  for  his  long  sight  for  illustrious  strangers,  soon  descried  the  able  head 
of  the  Scottish  judicature,  and  inunediately  leaving  his  seat,  hastened  towards 
him  with  gestures  of  recognition  and  welcome.     With  that  impulsive  hospitality 
and  love  of  nationality  which  distinguish  the  great  ex-Chancellor  in  &is  his 
"  at  home,*'  he  at  once  beckoned  the  Scottish  judge  towards  the  door  of  the 
Hoiue,  and,  by  his  own  spontimeous  prerogative,  invited  him  to  enter  from  the 
har  and  take  his  seat ;  and,  notwithstanding  decided  symptoms  of  demurrer  on 
the  part  of  the  prudent  Scotch  judge,  his  Ix>rdBhip,  without  furUier  ceremony, 
seized  him  at  once  by  the  arm,  and  drew  him  within  the  "  thin  brown  line" 
that  divides  legality  from  illegality.    Once  called  within  the  bar,  the  learned 
judge  (still  under  duress)  was  led  towards  the  Lord  Chancellor,  sitting  in  the 
middle  of  the  house,  whose  consternation  neither  prevented  him  from  warmly 
shaking  by  the  hand  his  brother  chief,  nor  at  the  same  time  from  casting  pru- 
dent glances  round  to  see  if  Lord  Redesdale  was  near,  and  then  back  towards 
the  woolsack,  as  the  ultimatum  of  their  new  coUea^e.    The  Lord  President  was 
thereupon  promptly  conducted,  and  left  high  and  dry  on  that  venerable  bul- 
wark of  horse  hair,  where  he  had  for  ten  minutes  the  satisfaction  of  witnessing 
from  a  safe  distance  the  expiring  coruscations  of  the  Attorney-General's  perora- 
tion in  an  argument  on  a  Scotch  domicile.     Lord  Brougham,  when  this  break  in 
the  arguments  occurred,  apparently  not  quite  content^,  but  still  bent  on  some 
further  and  more  expressive  demonstration  of  nationality  and  comity,  proceeded 
to  propose  something  to  the  Lord  Chancellor,  and  then  to  Lord  Wensleydale ; 
but  while  engaged  in  the  latter  arduous  operation,  the  learned  Scottish  judge 
quietly  withdrew  from  his  uplifted  and  precarious  position,  not,  however,  wiS- 
out  being  swiftly  pursued  through  the  resounding  vestibules  in  the  distant  vista 
by  Lord  Brougham,  whose  agility,  *^  when  not  clothed  with  legal  habiliments,'' 
is  still  the  wonder  of  his  contemporaries. — Scotsman, 

Ireland. — The  Orangeken  and  the  Judges.— -Under  the  head  of  **  More 
Insults  to  Catholic  Judges,"  the  Freeman's  Journal  publishes  the  following 
despatch,  dated  ^^Jjondonderry :" — The  two  Catholic  judges,  Chief  Justice 
MooAghaia  and  Baron  Hughes,  were  deliberately  insulted  here  to-day  by  the 
Orangemen  and  apprentice  boys.   During  the  night  a  large  ^*  orange  and  blue" 
flag,  with  King  William  in  the  centre,  was  hoisted  on  Walker's  Monument. 
Under  the  very  shadow  of  this  had  the  two  judges  to  pass  in  coming  to  court. 
No  allusum,  however,  was  made  to  the  insult  from  the  oench.    The  Mayor  sent 
repeat^y  to  have  the  flag  removed,  but  no  attention  was  paid  to  his  remon- 
strances, until  a  body  of  police  were  ordered  to  haul  it  down.    It  remained  up 
untU  after  twelve  o'dock.    A  strong  feeling  of  indignation  has  been  excited  by 
this  outrageous  conduct  of  the  Orange  party.    There  are  some  days  on  whidi  it 
is  customary  to  exhibit  party  flags  in  Derry,  but  this  is  not  one  of  them,  and 
the  only  object  of  ihe  Oraneemen  must  have  been  to  put  a  studied  insult  on  her 
3fajesty's  judges  after  the  Enniakillen  model. 

An  Expeditious  Chancery  Suit. — A  case  has  just  been  decided,  which,  per- 
haps, affords  the  only  instance  of  a  suit  in  Chancery  having  gone  through  all  th^ 
courts,  and  received  a  judgment  of  the  House  of  Lords,  within  three  months, 
It  is  that  of  the  Westminster  Palace  Hotel  Company.    In  the  year  1857  thiff 
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company  was  formed  for  the  pnrpoee,  as  stated  in  its  memorandtnn  of  anocui- 
tion,  ^^  of  establishing  an  hotel,  carrying  on  the  usual  busineBS  of  an  hotd  and 
tavern,  and  doing  all  such  things  as  were  incidental  or  otherwise  conducive  lo  lite 
attainment  of  the  above  objects/^    Having  almost  completed  their  building,  and 
having  spent  nearly  aU  their  capital,  they  thought  it  prudent  to  let  a  portion, 
consisting  of  nearly  half  of  the  premises,  to  the  India  Board  for  three  yean, 
with  option  to  make  it  five,  at  a  rent  of  L.6000  per  annum — about  12  per  cent 
on  the  money  expended — ^retaining,  for  the  purpose  of  casual  custom,  the 
remainder  of  the  building,  such  remainder  being  larger  than  the  Great  Weetan 
Hotel.    A  shareholder,  however,  objected,  and  filed  a  bill  in  the  Court  of 
Chancery  to  restrain  the  company  from  carrying  out  the  agreement.    Thia  was 
on  the  17th  of  May  last.     The  suit  was  heard  on  the  31st  of  May  by  Tioe- 
Chancellor  Wood,  who  decided  that  the  agreement  was  within  the  powers  of  the 
company,  and  was  binding.    The  plaintiff  appealed  to  the  Ixxda  Justices,  wk, 
on  the  11th  of  June,  heard  the  appeal,  and,  Lord  Justice  Knight  Bruce  agreeing 
witii  Vice-Chancellor  Wood,  the  judgment  was  confirmed.    The  plaintiff  then 
appealed  to  the  House  of  Lords,  and  the  appeal  was  heard  by  their  Lordahips 
on  Titeaday,  when  the  former  judgments  were  tmanimously  confirmed.   The 
question  involved  in  the  suit  was,  whether  a  company  for  establishing  an  hotel 
on  a  acale  of  unusual  magnitude  might  not  let  part  of  it  for  a  short  time,  in  a 
manner  to  establish  a  connection,  and  otherwise  exercise  a  discretion  in  the 
mode  and  manner  of  conmiencing  its  business  ^  and  the  result  is,  that  the  pova 
to  do  80  has  been  definitively  affirmed. 

An  ArnDAViT. — The  following  is  the  copy  of  an  affidavit  (except  as  to  the 
names  of  the  parties  to  the  cause)  recently  sent  from  the  County  Cmirt  of  Nor- 
wich to  the  Bromley  County  Court  of  Kent : — 

In  the  County  Court  of  Kent,  holden  at  Bromley. 

A v.  B . 

I,  R P ,  of  the  city  of  Norwich,  one  of  the  bailiffs  of  the  Coontr 

Court  of  Norfolk,  held  at  Norwich,  make  oath  and  say,  that  I  did,  on  the  tventj- 
ninth  day  of  June  1860,  duly  serve  the  defendant  with  a  summons,  a  true  oopf 
whereof  is  hereunto  annexed,  marked  b,  at  Norwich,  but  was  unable  to  do  ao. 
the  defendant  being  on  high  duty ;  but  if  you  send  the  time  d  the  next  oouit 
we  can  serve  it. 

Sworn  at  Norwich  the  ninth  day  of  July  one)  j^ p 

thousand  eight  hundred  and  sixty.  \ 

Before  T.  H.  P.,  a  commissioner  for  taking  affioavita  in  the  Court  of  Queens 
Bench  at  Westminster. 

Guildford  Assizes. — A  singular  scene  occurred  in  the  Crown  Court  at  GniM- 
ford — ^Mr  Justice  Blackburn  presiding : — About  the  middle  of  the  day  the  grand 
jury,  having  concluded  their  busineas,  came  into  Court  with  the  remaiDder  d 
the  bills,  and  the  judge  dismissed  them,  thanking  than  in  the  usoal  fonn  for 
the  assistance  they  had  rendered  to  the  administration  of  justice.  It  appors 
that  the  High  Sheriff  of  the  county  (Mr  Evelyn)  had  requested  the  hmd 
judge  to  pay  the  compliment  to  the  gentlemen  who  had  attended,  but  who  htd 
not  actually  served  on  Hie  grand  jury,  of  thanking  them  for  their  attendance, 
as  many  of  them  had  come  a  considerable  distance  to  perform  the  dutj ;  hat 
the  learned  judge  said  he  considered  it  unnecessary  to  do  so,  and  it  was  un^e^ 
stood  that  the  High  Sheriff  expressed  his  intention  of  thimking  them  hins^- 
When  the  learned  judge  addre^ed  the  grand  jury  he  was  about  to  proceed  with 
a  trial  that  was  bdfore  the  Court,  when  the  High  Sheriff  rose,  and,  addresncf 
a  number  of  magistrates  who  were  on  the  spot,  said  that  he  ako — Mr  Jasti<^ 
Blackburn  interposed,  and  said  that  he  could  not  aDowthe  High  Sheriff  to  pro- 
ceed, and  he  must  request  him  to  desist.  The  Hi^  Sheriff  seemed  detenuned 
to  go  on,  when  the  learned  judge  laid  his  hand  gently  on  his  shoiilder,  an^  9^ 
he  really  could  not  permit  him  to  sp«ik.  The  High  Sheriff  still  peiwsted,  and  Mr 
-Justice  Blackburn  threatened  that  if  he  did  not  desist  he  would  fine  him.    This 
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had  no  effect ;  the  High  Sheriff  would  not  sit  down,  and  Mr  Justice  Blackburn 
said,  '*  Mr  High  Sheriff,  I  feel  myself  calledupon  to  fine  you  L.500.''  His  Lordship 
then  directed  Mr  Arory,  the  deputy-clerk  of  asgize,  to  record  the  fine.    The  im- 
pOBition  of  the  fine  did  not  have  the  effect  of  inducing  the  High  Sheriff  to  desist, 
and  Mr  Justice  Blackburn  then  threatened  to  commit  him  for  contempt  of 
Court,  and  interfering  with  th^  administration  of  justice.    The  High  Sheriff 
then  resumed  his  seat,  and  the  event  caused  great  sensation  among  the  magi- 
strates, who  were  very  numerous  in  the  town,  and  the  bar.    It  was  reported 
that  a  correspondence  had  passed,  in  which  Mr  Justice  Blackburn  offered  to 
remit  the  fine,  and  that  Mr  Evelyn,  in  answer,  only  sent  the  judge  a  chedc  for 
the  money.    Afterwards,  Mr  Scarlett  and  other  gentlemen  were  seen  to  be  in 
conyersation  with  the  Chief  Justice  in  the  other  court,  and  Uie  result  of  this 
was  at  last  seen  by  the  High  Sheriff  coming  into  court  and  reading  a  written 
apologT,  in  which  he  expressed  his  sorrow  for  having  committed  any  act  which 
mightEMBar  the  semblance  of  a  contempt  of  the  Court.    Mr  Justice  Blackburn 
stated  that  he  had  no  personal  feeling,  but  must  protect  the  dignity  of  the 
Court)  and  could  not  allow  any  improper  interruptions  to  the  business  of  the 
assize.    He  then  remitted  the  fine,  and  the  affair  terminated.    About  a  week 
after  this  event,  some  sensation  was  created  by  bills  being  ixwted  at  the  entrance 
of  the  courts,  signed  by  the  High  Sheriff,  complaining  of  the  Court  of  Justice 
(Blackburn)  being  closed ;  that  it  was  against  the  law,  and  desiring  his  men  to 
refuse  to  obey  the  orders  of  the  judges,  should  any  be  given  to  keep  the  people 
out.   The  High  Sheriff,  Mr  Evelyn,  was  in  consequence  brought  before  tiie  judges, 
when  he  contended  that  no  judge  of  the  land  had  a  risht  to  close  a  court  of 
jostioe,  and  that  was  the  reason  why  he  issued  the  placaia.    Lord  Chief -Justice 
Cockbum,  amidst  the  most  profound  silence,  then  addressed  the  High  Sheriff  in 
a  most  solemn  manner.    He  said.  Justice  Blackburn  had  only  partly  closed  the 
Court  on  account  of  the  noise  from  without  and  the  lower  end ;  and  in  so 
doing  he  was  perfectly  justified.    The  course  adopted  by  the  High  Sheriff  was 
an  insult  to  the  Queen  and  the  Judges.   He  acquiUed  him  of  any  sordid  motive, 
but  he  had  been  guilty  of  contempt  of  Court,  tor  which  he  find  him  L.500. 
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Orb  et  aZ.,  Appellants^  v.  Glasgow,  Airdrie,  and  Monklands  Railway 

Company,  Respondents. — April  24.* 

This  was  an  appeal  from  a  decree  of  the  Court  of  Session. 

The  appellant  and  others  were  shareholders  in  the  Glasgow,  Airdne,  and 
Monklands  Junction  Railway  Company,  and  instituted  a  suit  against  the 
directors  of  the  company,  and  the  company  itself,  to  set  aside  certain  resolutions 
and  orders  which  had  been  made  by  the  directors  for  calls ;  also  to  obtain  from 
the  directors  an  account  of  the  whole  sum  of  money  received  by  t^em  on  behalf 
of  the  company,  and  to  recover  back  from  the  dunectors  a  sum  of  L.2000,  or 
such  other  sum  as  should  be  found  to  be  the  amount  of  the  appellants*  shares. 

The  Glasgow,  Airdrie,  and  Monklands  Junction  Railway  Company  was  in- 
corporated by  an  Act  in  1846,  for  the  purpose  of  making  a  railway  from  Glas- 
gow to  Airdrie.  The  capital  of  the  company  was  to  consist  of  16,000  shares  of 
L.25  each ;  the  accounte  were  to  be  bsdanced  each  year  at  31st  January  and 
3l8t  July ;  there  were  to  be  eleven  directors,  each  possessing  in  his  own  right 
50  shares,  with  power  to  increase  or  reduce  the  number ;  the  powers  for  the 
compulsory  purchase  of  lands  were  not  to  be  exercised  until  expiry  of  three 
years  from  the  passing  of  the  Act ;  and  the  railway  was  to  be  completed  within 
seven  years  from  the  same  date,  and  on  the  expiration  of  sucn  period  the 
powers  of  the  company  were  to  expire.    A  deposit  of  L.2, 10s.  was  levied  at  the 

^  Abridged  from  the  Weekly  Reporter, 


480  APPEAL  Df  THE  HOUSE  OF  IX>RD6. 

oateet  on  the  Babecriben.    AftenraidB,  on  24th  Norember  1846,  a  venhitkiD  of 
thedizectonwaBOOine  tofornuikiiigaGanof  L.2,  lQft.per8faaze,aiidiiiodierfor 
the  same  amoant,  both  payable  September  and  Deeember  1847.    Tboe  calk 
were,  it  was  alleged,  nnneoeBBaiy  for  any  of  Uie  afcatatory  punwueB,  noiw  ci 
which  had  been  entered  upon,  and  were  wrongfoDy  and  ooDnaiTa^  obtained  hr 
the  directorB  to  reunbniae  themaeheB  ezpenaeB.    It  appeared  that  the  phuntiro 
paid  the  two  first  deponts  or  calk  of  L.2,  10b.  per  share.     In  Mardi  1847,  the 
directoTB  rm>rted  to  the  shaiehdden  that  they  had  taken  aD  neoanryite{a 
to  eosare  the  speedy  completion  of  the  line ;   bat  no  part  of  the  nuhray  erer 
was  made,  and  the  company's  powers  expired  cm  17th  Joly  1853.    The  pbin- 
tiffs  f miher  alleged  that  the  defendants  were  the  directon,  and  had  nunmei 
the  funds,  and  defeated  the  object  of  the  statute.    The  defendants  were,  in  ndf 
interested  in  the  soccess  of  the  Edinbor]^  and  Glaigow  Bailway  Coo^paay,  of 
which  they  were  sharehoklen.    That  railway  company  having  an  interest  in  tiie 
plaintiffs'  railway  not  being  made,  the  defendants  resolved  to  prevent  its  for^ 
mation;  withthisview,  and  in  order  to  acquire  the  absolvteoonlzQl  of  the  aibin 
of  the  plaintiffs'  railway,  the  defendants  acquired  12,879  shares,  in  trast  lor,  and 
at  the  risk  of  the  Edinbm^h  and  Glasgow  Bailway  Company.    It  wss  farther 
alleged  that  they  then  took  advantage  of  their  position  to  oonnteract  the  toAs 
of  die  other  shareholden,  and  saccMded,  on  29th  September  1847,  in  canying 
an  amendment  for  ddaying  the  omstmction  of  the  line ;  that  they  thus  wroog- 
foUy  opposed  the  formation  of  the  Glasgow,  Ainbie,  and  Monklands  BsilvBji 
and  contrived  in  1849  to  acquire  the  management  of  the  affairs  of  the  line  ; 
and  that,  in  fatherance  of  their  illegal  designs,  the  defendants  prepared  a  npcrt 
to  be  sabmitted  to  the  shareholderB,  recommending  an  application  to  Pariiament 
to  disBolve  the  company  and  wind  np  its  affairs.    The  report  was  remitted  to 
a  committee  of  the  shareholders,  who  reported  that  the  whole  object  of  the  de- 
fendants had  been  to  defeat  th^  object  of  the  Monklands  Railway  Aet-4hst 
regular  books  had  not  been  keptr—that,  though  their  proceedings  were  op- 
posed, they  proceeded  to  apply  for  a  Bill  to  dissolve  the  company,  wbi^  aSi 
was  thrown  out ;  and  neverthdess  they  ilWally  contrived,  by  eleding  and  re- 
electing themselves,  to  hold  their  ofiKoe  as  (Srectois,  and  to  refuse  to  constnict 
the  railwav — ^that  the  meetings  which  they  held  were  unduly  oonstituted— afid 
that  they  had  misapplied  the  funds  entrusted  to  them,  and  refused  to  aoooofit 
for  the  same,  or  to  repay  the  deposits  and  calls  to  the  plaintiffs. 

The  Court  of  Session  held  that  the  plaintiffs  had  not  set  out  sufficient  gronods 
to  entitle  them  to  the  relief  they  sought,  and  dismissed  the  suit ;  whereupon  the 
plaintiffs  now  appealed. 

The  Ix)RD  Chancellor. — In  my  opinion,  these  orders  ought  to  be  affiimed. 
The  ground  of  appeal  is  respecting  the  validity  of  the  orders  made  by  tlie 
directors  of  this  company  for  tne  two  calls.    Upon  that  point  I  never  entertauoed 
the  smallest  doubt.     It  is  not  disputed  that  these  calls  were  lawfully  xoade. 
Thev  were  made  at  a  time  when  the  company  was  in  full  vigour,  and  they  v^ 
made  by  those  who  had  the  right  to  make  them.     The  only  groond  uponwkicii 
it  is  now  sought  to  set  them  aside  is,  that  there  has  been  a  miaapplicatioo  of  lii^ 
money  raised  by  these  calls.     If  there  had  been  such  a  misapplication,  ths^ 
might  have  been,  when  it  was  going  on,  a  ground  for  an  injunction ;  bat  it 
cannot  possibly  be  a  ground  for  decla^g  that  that  was  null  and  void  ab  wt^'> 
which  we  are  of  opinion  was  perfectly  valid  in  all  respects.     Tlien  we  oome 
to  the  claim  for  damages.    And  it  must  be  observed  that  this  is  not,  as  was  tiu? 
case  in  Davidson  v.  Tulloch,  W,  R.  ante,  309,  an  action  founded  ex  dt&elo^  for 
damages  in  respect  of  a  deceitful  representation,  or  damages  in  respect  (^frasdv- 
lent  conduct.    It  is  for  an  accoimt,  witii  a  view  to  surcb^ge  and  &]aify aooooiitR 
which  have  been  rendered.    Now,  if  this  had  been  a  common  partniSBlup,  and 
the  partnership  had  come  to  an  end,  and  there  had  been  assets  to  be  distnoot^ 
and  accounts  to  be  settled,  I  should  have  thought  that  no  donbt  in  Soollaiid. 
as  in  England,  a  suit  might  have  been  instituted  for  the  purpose  of  having  tfc 
Accounts  adjusted  and  a  distribution  made.     But  that  is  not  the  nature  of  thi* 
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case.    Here  you  have  a  joint-Btock  company — a  corporation ;  and  although  there 
18  not  in  Scotland,  as  there  is  in  England,  any  process  provided  for  winding  up 
the  concerns  of  a  company  when  it  is  dissolvea,  there  are  special  opportunities 
and  means  given  to  all  the  shareholders  from  time  to  time,  to  see  tnat  proper 
accounts  are  rendered,  and  that  their  affairs  are  properly  conducted ;  and  the 
«4X3oimtB  are  to  be  periodically  submitted  to  the  general  meetings  of  the  shaise- 
holders,  and  balances  are  to  be  struck.    Now  it  seems  to  me,  that,  under  these 
drcomstances,  until  there  has  been  a  complaint  made,  and  until  there  has  been 
an  effort  made  to  obtain  justice  by  applying  to  the  company,  this  mode  of  bring- 
ing an  action  at  the  suit  of  one  or  of  several  of  the  shareholders,  is  incompetent. 
It  may  probably  be  unnecessary.    At  all  events,  it  would  be  right  to  try  what 
could  be  done  without  appealing  to  a  court  of  justice.    Such  an  appeal  to  a 
court  of  justice,  under  audi  drcumstances,  evidently  leads  to  the  most  incon- 
venient consequences ;   and  imless  it  be  absolutely  necessary,  I  think  it  ought 
not  to  be  permitted.    Now,  here  there  has  been  no  complamt  at  any  public 
meeting  of  the  company  as  far  as  we  know,  and  no  attempt  to  make  any  such 
oomplalnt  of  the  accounts  rendered,  or  to  call  a  meeting  for  the  purpose.    There 
are  means  of  callinff  a  meeting,  but  none  of  them  have  been  resorted  to.    But 
this  action  is  brou^t  by  several  gentlemen  against  the  company,  and  against 
the  directors  of  the  company ;  and  I  think  that,  according  to  the  analogy  of  the 
caoBB  that  have  been  decided  in  England,  which  rest  upon  principles  that  are 
equally  apphcable  to  Scotland,  this  ought  not  to  be  permitted,    if  one  share- 
holder is  allowed  to  bring  such  an  action,  then  each  mdividual  who  has  a  dif- 
ferent complaint  of  his  own  on  different  parts  of  the  accounts  which  have  been 
rendered  may  follow  the  example,  and  the  company  may  be  torn  in  pieces  and 
utterly  ruined  by  the  litigation  in  which  it  is  involved.   It  seems  to  me,  therefore, 
that  this  is  a  case  in  which,  in  the  first  instance,  until  application  has  been  made 
to  obtain  justice  by  the  means  which  the  Legislature  nas  put  in  the  possession 
of  everv  sharehold^,  such  an  action  cannot  hd  maintained.     His  Lonuhip  con- 
cluded by  moving  that  the  appeal  be  dismissed  with  costs.    Lords  Granwoith  and 
Kingadown  having  concurred,  the  appeal  was  dismissed. 


CngliBJj  €uts. 


Election — Auditor.—'The  Corrupt  Practices  Prevention  Act  provides  that 
^'  Nothing  in  this  Act  contained,  except  as  herein  specially  provided,  shall  be 
taken  to  limit  the  rif  ht  of  any  creditor  to  bring  any  action,  or  otherwise  to 
proceed  against  a  canmdate  for  or  in  respect  of  any  expenses  connected  with  the 
election ;  and  if  in  any  such  action  or  proceedings,  final  judgment  be  obtained 
against  the  candidate,  such  candidate  snail  forthwith  send  to  the  election  auditor 
a  copy  or  certificate  of  such  judgment.^'  Held,  in  construing  this  clause,  that 
a  candidate  may  incur  an  election  expense  notwithstanding  the  appointment  of 
an  agent  for  Section  expenses,  and  that  an  election  expense  incurred  by  the 
candidate  can  be  paid  only  through  the  dection  auditor ;  but  the  creditor  may 
sue  the  candidate. — {Norton  v.  Dickson^  8  W.  R.  530.) 

JuBiSDicTiON — Domicile. — This  was  a  petition  for  a  dissolution  of  marriage 
at  the  suit  of  the  wife,  by  reason  of  the  husband's  adultery  and  cruelty.  There 
-was  no  appeanmce  on  the  part  of  the  respondent.  On  the  evidence,  a  question 
aroec  as  to  the  domicil  or  origin  of  the  respondent  being  Irish,  and  the  Court 
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took  time  to  consider  how  far  this  might  a£Eect  its  iurisdictaon.    The  circum- 
BtanceB  of  the  case  are  sufficiently  stated  in  the  following  judgment ;— The 
Judffe  Ordinary — ^This  was  a  petition  for  dissoliition  of  marriage  by  Charlotte 
Bond,  on  the  ground  of  the  adultery  and  cruelty  of  her  husband.  The  petitio&er 
was  an  Englishwoman.   On  the  28th  July  1840,  she  was  married  to  the  respon- 
dent in  England ;  they  then  went  to  live  at  Clifton,  from  thence  they  went  to 
Ireland  to  the  house  of  respondent's  father ;  not  long  after  they  returned  to 
Enghind,  and  lived  some  time  in  London.    In  1843,  they  were  at  the  hoose  of 
a  sister  of  the  petitioner  in  Warwickshire,  when  she  was  treated  with  great 
cruelty  by  the  respondent.    They  afterwards  again  went  to  Ireland,  bat  re- 
turned to  England  in  1845,  bringing  with  them  a  servant  named  Hegan;  this 
woman  (Portly  af  terwaids  returned  to  Ireland,  and  the  respondent  went  there 
also.     In  the  same  year  the  petitioner  went  to  Ireland  to  her  husband,  who  was 
then  living  at  a  place  called  Grange  Hall.    Soon  after  her  arrival,  she  found 
that  the  respondent  was  living  in  open  adultery  with  Mary  Ann  H^gan ;  ahe 
was  there  again  treated  with  great  cruelty  by  the  respondent,  and  shortly  after 
returned  to  England  to  her  friends.    She  has  not  since  seen  her  husband,  nor 
did  ahe  hear  from  him  until  1860,  when  he  was  living  in  England,  where  he 
was  served  with  the  petition.    According  to  this  evid^oe  the  petitioner  was 
English,  and  therefore  had  a  right,  according  to  the  27th  section  of  the  Divorce 
Act,  to  present  her  petition ;  but  the  respondent  appears  to  have  had  a  resi- 
dence in  Ireland,  from  which,  if  that  evidence  stood  alone,  it  might  be  inferred 
that  his  origin  was  Irish ;  and  Ireland,  for  the  purpose  of  this  question,  must 
be  treated  as  a  foreign  country.    If  the  evidence  on  this  point  had  been  ao 
cogent  as  to  compel  the  Court  to  take  notice  that  the  reraondent's  domicil  vaa 
not  English,  we  must  have  decided  whether  or  no  the  Court  can,  consistently 
with  the  principles  of  international  law,  assume  a  right  to  adjudicate  on  a 
petition  presented  against  a  foreigner  who  is  served  abroad  with  a  citation  to 
which  he  does  not  appear.    But  the  marriage  was  solonnized  in  England,  and 
the  respondent  afterwards  lived  with  his  wife  at  various  places  i^  Engknd ;  and 
although  he  has  not  appeared  and  submitted  to  the  jurisdiction  of  this  Goort, 
he  has  not  contested  it,  and  we  do  not  find  evidence  of  so  conclusive  a  nature 
as  to  compel  us  to  deal  with  him  as  an  Irishman.    The  case  is  therefore  the 
same  in  substance  as  Deck  v.  Deck ;  and  our  decree  is  that  the  marriage  be 
dissolved,  and  the  respondent  condemned  in  costs. — {Bond  v.  Bond,  8  W.  R.) 

Will —  Veiling, — Edward  Prichard,  the  elder,  by  his  will,  dated  the  8d  of  June 
1851,  directed  lus  executors  to  invest  his  personal  estate,  after  payment  of  liis 
debts,  etc.,  upon  the  trusts  therein  expressed.  The  will  then  provided  that— 
^'  As  to  the  sum  of  L.5000  sterling,  or  tne  stocks,  funds,  or  secuntiea  upon  which 
the  same  shall  be  from  time  to  time  invested,  upon  trust,  to  pay  the  dividends, 
interest,  and  produce  thereof  unto  my  said  wife  for  and  during  tlie  term  of  ha 
natural  life,  to  and  for  her  own  absolute  use  and  benefit ;  and  man  and  after  her 
decease,  upon  trust,  to  pay,  transfer,  and  assign  the  said  trust  sum  of  L.&000,  or 
the  stocks,  funds,  or  securities  upon  which  the  same  shall  be  invested,  between 
my  said  son,  Edward.  Prichard,  and  my  said  grandson,  Arthur  White,  in  equal 
shares  and  proportions ;  and  in  case  of  the  death  of  either  of  them  in  the  Ufe- 
time  of  my  said  wife,  then  upon  trust  to  pay  the  whole  of  tlie  said  trust  fund  of 
L.5000,  and  interest  as  aforesaid,  unto  the  survivor  of  them,  the  said  Edward 
Prichard  and  Arthur  White,  lus  executors,  administrators,  or  assigns.^^  The 
testator  having  died  soon  i^ter  making  his  vriU,  his  son,  Edward  Priehax>l, 
having  died  in  1856,  and  his  widow,  and  the  plaintiff  Arthur  White,  his  grand- 
son, being  still  alive,  the  question  arose  upon  the  construction  of  this  clauae, 
viz.,  whether  Arthur  White,  the  grandson,  was  entitled  to  a  vested  and  inde- 
feasible interest  in.  the  funds  now  ropresenting  the  said  sum  of  L.5000,  subject 
to  the  life  interest  of  the  testator^s  widow  therein  ?  Held  by  the  Lord  Ch.  and 
Lords  J.  J.,  on  a  special  case'  (reversing  decision  of  the  M.  R.),  that  the 
cmestion  must  be  answered  in  the  afiirmative.  The  Lord  Ch.— -^^  I  am  of  opinioB 
that  this  question  ought  to  be  answered  in  the  affirmative.    According  to  the 
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f^rammatical  and  natural  meaning  of  the  language  of  the  will,  guch,  I  think, 
must  be  taken  to  have  been  the  intention  of  the  testator.  In  caae  either  the 
aon  or  grandson  should  die  in  the  lifetime  ol  the  widow,  the  whole  sum  of  L.5000 
was  to  go  to  the  survivor  of  the  son  and  grandson,  his  executors,  admiiiistrators, 
or  assigns.  The  survivorship  is  that  of  the  son  surviving  the  grandson,  or  the 
grandson  surviving  the  son.  The  ultimate  disposition  of  the  fund  was  to  be 
determined  on  the  death  of  the  son  or  grandson  in  the  lifetime  of  the  widow, 
without  any  consideration  as  to  either  of  them  surviving  the  widow.  According 
to  the  contrary  construction  contended  for,  it  is  admitted,  that  if  the  grandson 
should  survive  the  widow  he  would  be  entitled  to  the  whole ;  but  the  son  and 
erandson  are  supposed  to  have  taken  a  vested  interest  in  a  moiety  of  the  L.5000, 
uable  to  be  divested  only  on  the  double  contingency  of  one  of  them  dying  in  the 
lifetime  of  the  widow,  and  the  other  surviving  her.  I  cannot  think  that  the 
testator  had  any  notion  that  the  personal  representatives  of  the  predeceasing 
son  or  grandson  could  have  any  interest  in  the  fund.  It  is  allowed  that  the 
whole  was  to  eo  to  the  son  or  grandson  if  he  survived  the  widow,  and  it  would 
Beem  strange  tiiat  the  representatives  of  the  predeceasing  son  or  grandson,  who 
<»uld  make  no  claim  if  the  survivor  of  the  two  should  survive  the  widow,  should 
be  entitied  to  a  moiety  if  both  died  in  the  widow's  lifetime.  In  the  absence  of 
any  words  expressly  to  denote  such  an  intention,  I  think,  irrespective  of  the 
authorities,  that  in  the  event  that  has  happened  the  same  effect  is  to  be  eiven 
to  this  clause  as  if  the  grandson  alone  had  been  named  as  legatee  aftea*  the  death 
of  the  widow."— (}7Aite  v.  Baker,  8  W.  R.  533.) 

Tbust — Liabili^  of  Retired  Trustees, — Trustees  of  a  settlement  commit  a 
breach  of  trust  by  advancing  part  of  the  trust  fund  to  the  tenant  for  life  upon 
various  securities,  some  of  wnich  are  realised.  The  tenant  for  life  urges  tiie  ap- 
pcnntment  of  new  trustees,  on  the  ground  that  he  has  been  treated  unjustiy  by 
retention  of  income  to  recoup  the  trust  fund  and  the  realisation  of  the  securi- 
ties ;  and  the  trustees  express  their  willingness  to  resign  if  others  can  be  found 
who  would  put  him  to  less  inconvenience.  Certain  persons  being  proposed,  the 
old  trustees  insist  upon  knowing  who  they  are,  and  make  objections,  out  even- 
tuaUy  transfer  the  residue  of  the  trust  f \md  and  the  other  securities  to  the  new 
trustees,  one  ol  whom  advances  sufficient  to  reinstate  the  trust  fund ;  but  not 
only  that  sum,  but  the  whole  of  the  trust  fund,  is  sold  out  withi^  a  few  days, 
ana  appropriated  by  the  tenant  for  life.  Upon  a  bill  filed  by  the  children  of  the 
marriage  against  the  tenant  for  life,  and  the  new  and  old  trustees,  it  is  deposed 
tliat  the  ola  trustees  had  been  solemnly  cautioned  that  the  tenant  for  life  had 
concocted  a  scheme  with  the  intended  new  trustees,  and  the  tenant  for  life 
swears  that  he  conununicated  as  much  to  them.  By  thdr  answer  the  old  trustees 
deny  the  caution,  but  do  not  contradict  the  affidavit  of  the  tenant  for  life, 
although  at  the  bar  they  state  that  they  would  have  done  so,  but  were  ignorant 
of  its  existence.  Subsequentiy  to  this  bill  the  plaintiffs  purchase  the  reed  estate 
settied  and  the  life  interest  of  the  tenant  for  life ;  and  a  cross  bill  is  filed  by  the 
old  trustees,  on  the  ground  that  this  was  a  condonation.  Held — ^That  the  ori- 
ginal trustees,  not  having  answered  the  affidavit  of  the  tenant  for  Hfe,  were  re- 
sponsible for  the  whole  trust  fund ;  that  there  was  no  condonation ;  and  decree 
given  against  trustees,  with  costs.  Kindersley,  V.  G. — ^^  If  trustees,  knowing, 
or  having  good  reason  to  believe  or  suspect,  that  the  object  of  being  applied  to 
to  give  up  the  trust  was  to  enable  the  new  trustees  to  commit  a  breach  of  trust, 
no  doubt  such  old  trustees  made  themselves  responsible  to  the  cestui  que  trusts ; 
and  the  question  really  was,  whether  this  was  that  case.  On  the  mce  of  the 
letters  there  was  no  ground  for  making  them  liable.  One  thing,  however,  was 
dear,  that  the  trustees  were  solemnly  and  seriously  cautioned,  especially  by  the 
lett^  of  Gamier  and  Rowlestone.  But  there  was  another  ingredient  in  the 
cfltee,  which  it  was  impossible  to  get  over.  Webster  had  made  an  affidavit, 
stating  that  he  had  himself  communicated  to  the  trustees  the  fact  that  it  was 
intended  between  him  and  the  new  trustees,  that  they  should  assist  him  by  sales 
cf  the  stock ;  and  that  Le  Hunt  had  told  him  repeatedly  that  he  would  not  ad- 
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vanoe  him  any  more  money,  but  would  willingly  resign  if  lie  (Welster)  could 
find  trustees  to  assist  him  out  of  the  trust  fund,  and  that  Le  Hunt  and  Wake- 
field perfectly  well  knew  that  his  object  in  getting  new  trustees  appointed  wu 
to  get  sums  of  money  out  of  the  trust  fund.  This  was  inconsistent  with  the 
correspondence,  but  not  such  a  contradiction  as  to  make  it  incredible.  If  Web- 
ster's evidence  had  been  otherwise  contradicted  as  to  any  material  fact,  this 
affidavit  might  be  looked  &%  with  suspicion ;  but,  for  some  unexplained  reason, 
no  attempt  was  made  to  contradict  it,  and  therefore  it  must  be  taken  to  he  ad- 
mitted to  be  true.  It  was  said  to  be  an  oversight,  and  that  the  defendanta  never 
saw  it,  and  that  it  could  have  been  contradicted ;  why  it  was  not,  when  b»ng 
filed  in  July  1855—the  time  for  closing  evidence  did  not  arrive  till  18^8— vaa 
unaccountable.  Had  Webster  been  alive,  he  could  have  been  cross-ezamined ; 
but  being  dead,  the  othar  living  witnesses  could  not  now  be  examined  to  contra- 
dict a  dead  man's  testimony,  althoi^h  the  Court  was  very  desirous  to  aet  it 
right."— (  Webster  v.  Le  Hunt,  8  W.  R.  634.) 

Deed — Essential  Error. — Real  estate  was  settled  on  A.  for  life ;  remainder  to 
B.,  his  eldest  son,  in  tail.  B.,  at  A.'s  request,  joined  with  him  in  opening  the 
entail  to  let  in  a  charge.  The  estates  were  resettled,  and  several  years  after- 
wards B.  discovered  that  his  estate  tail  had  been  cut  down  to  an  estate  for  lif& 
B.  stated  that  he  had  joined  in  opening  the  entaU  on  the  understanding  that, 
subject  to  the  charge  and  to  certam  modifications  in  A.'s  power  of  jointuring 
and  charging  portions,  the  estates  should  be  settled  precisdy  as  they  had  pre- 
viously l^n.  A.  stated  that  he  had  been  under  the  same  impression.  On 
evidence  that  the  persons  who  prepared  the  resettlement  had  explained  the 
limitations  to  A.  and  B.,  a  biU  filed  by  B.  to  rectify  the  settlement  was  dismiflsed 
with  costs.  Stuart,  Y.  C. — ^^  In  questions  of  this  kind,  where  deeds  have  been 
deliberately  executeid  by  one  who  afterwards  seeks  to  set  them  aside  on  the 
ground  of  surprise  or  mistake,  what  the  Court  must  look  to  is,  whether  there  is 
evidence  that  there  was  sufficient  knowledge  of  the  nature,  contents,  and  effect 
of  the  instrument  conveyed  to  the  mind  of  the  person  who  seeks  to  be  reeved. 
For  the  purpose  of  communicating  this  knowledge,  it  is  generally  enough  to 
show  that  the  instrument  itself  was  read  so  as  to  be  tmderstood.  llie  absnrdand 
highly  improper  verbosity  and  prolixity  of  many  modem  deeds  and  wilk  makes 
the  mere  reading  or  hearing  them  read,  so  as  p^ecUy  to  understand  the  effect^ 
a  task  not  only  irksome,  but  very  difficult  even  to  men  who  have  much  acnte- 
neas  and  facihty  of  apprehension.  In  any  case,  thereiore,  but  particularly  in 
the  case  of  a  young  man  who,  soon  after  he  comes  of  age,  is  abmit  to  exeente 
deeds  materially  affecting  his  rights,  it  is  the  duty  of  professional  men  to  be 
careful  that  everything  of  importance  is  fully  explained,  and  a  proper  opportn- 
i^ty  given  to  understand  the  nature  and  effect  of  the  instrument.  It  is  proved 
by  the  evidence  in  this  case,  that,  both  by  word  of  month  and  by  reading  ^ 
contents  of  a  diort  and  clear  epitome  of  the  instrument,  the  phdntm  had  hraght 
to  his  mind  a  knowledge  of  the  fact,  that  under  the  resettlement  he  was  to  take 
only  an  estate  for  life." — (Jenner  v.  Jenner,  8  W.  R.  587.) 

Guarantee — Condition  precedent, — ^The  plaintiff  declared  that,  in  coDaden- 
tion  that  he,  the  plaintiff,  guaranteed  the  defendant  that  two  bilk  of  exchange, 
both  drawn  by  Messrs  C.  W.  Olivier  &  Co.,  upon  Messrs  Owen  &  Co.,  75,  Lower 
Thames  Street,  and  both  due  23d  of  Januaiy  1859,  would  be  paid  and  retired 
by  the  said  Messrs  Owen  &  Co.  when  due.  The  defendant,  in  return,  engaged 
and  guaranteed  to  the  plaintiff  the  inpayment  of  t^e  sum  of  L.300  towira  the 
payment  of  Scotch  whiskies,  as  follows : — 6  puncheons,  5  hogsheads,  4  quarts 
casks,  Auchtertool ;  2  puncheons,  5  hogsheads,  8  quarts  casks,  Andert<»«  which 
Mr  B.  Fisae,  of  Norris  Street,  had  ordered,  and  was  about  to  receive  firaia  the 

Elaintiff.  Averment,  that  the  plaintiff  had  performed  all  things  on  hia  part  to 
e  done  and  performed  in  pursuance  of  the  said  agreement,  to  entitle  him  to  the 
due  performance  by  the  defendant  of  his  (the  defendant's)  part  ol  tli»  »i^ 
agreement ;  and  that  the  said  two  bills  of  exchange  of  L.100  and  L.62  wcse^ 
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paid  and  retired  by  the  said  Meflsra  Owen  &  Co.  when  the  same  became  due  and 
were  payable ;  and  that  the  plaintiff  delivered  to  the  aaid  Mr  B.  Fiase  the  said 
Scotch  whiskies  in  the  said  agreement  hereinbefore  (in  the  declaration)  men- 
tioned ;  and  that  the  said  Mr  B.  Fisse,  although  requested  to  pay  the  said  amount 
of  L.300  towards  the  payment  of  the  said  Scotch  whiskies,  has  not  paid,  etc. 
Second  plea  for  defendant — ^That,  although  the  said  debt  and  sum  of  L.300  in 
the  said  first  count,  etc.,  the  repayment  whereof  the  defendant  engaged  and 
guaranteed  to  the  plaintiff,  was  not  payable  until  after  the  said  two  bills  drawn 
by  Messrs  C.  W.  Ouvier,  upon  Messrs  Owen  &  Co.,  and  guaranteed  by  the  plain- 
tiif ,  became  due  and  payable,  as  the  plaintiff  and  defendant  at  the  time  of  the 
makinff  of  the  said  mutual  agreement  and  guarantees  well  knew,  yet  the  said 
two  biSs  of  exchange  of  L.1(X)  and  L.62,  in  the  said  first  count,  etc.,  were  not 
doly  or  any  time  paid  or  retired  by  the  said  Messrs  Owen  &  Co.,  of  which  the 
plaintiff  had  due  notice,  but  never  at  any  time  paid  or  retired  the  said  bills. 
Verdict  having  been  returned  for  defendant  on  that  plea,  judgment  was  moved 
for  by  the  plamtiff  non  obstante  veredicto,  Erie,  C.  o. — *'*'  The  real  question  is, 
whether  the  promises  are  independent  or  mutual.  It  appears  to  me  that  they 
are  independent  promises.  The  plaintiff  guarantees  that  Owen^s  bills  shall  be 
paid  and  retired  by  Owen,  at  maturity.  The  defendant  guarantees  the  pavment 
of  L.SOO  towards  defraying  the  costs  of  the  whiskies.  The  breach  on  the  one 
part  would  differ  in  damages  from  that  on  the  other.  It  would  appear,  there- 
fore, that  they  should  not  be,  the  one  a  condition  precedent  for  the  other.  It  is 
entirely,  to  my  mind,  a  question  of  what  I  may  call  a  fact ;  that  is,  the  interpre- 
tation of  the  contract  is  a  question  of  what  was  the  intention  of  the  parties. 
We  have  come  to  the  conclusion  that  these  are  independent  promises,  that  the 

eea  furnishes  no  answer,  and  consequently  that  this  rule  should  be  made  abso- 
te,  and  judgment  non  obstante  veredicto  be  entered  for  the  plaintiff  on  the 
second  issue."— (CAmfw  v.  Bonelly,  8  W.  R.  642.) 

Evidence — Privileged  Communication. — ^This  was  an  action  for  slander,  tried 
before  Bramwell,  B.,  last  January.   The  allied  slander  consisted  in  a  statement, 
made  in  February  1856,  by  the  defendant  to  Colonel  Shirley,  as  to  the  plaintiff's 
military  conduct.     A  verdict  having  been  found  for  the  defendant,  Edwin 
James,  Q.C.,  obtained  a  rule  nisi  for  a  new  trial,  on  the  grounds,  that  the  com- 
munication which  contained  the  alleged  slander  was  not  privileged ;  that  the 
jndge  did  not  make  Mr  Sidney  Herbert,  the  Secretary  for  War,  one  of  the  wit- 
neeses  at  the  trial,  produce  certain  documents  which  he  had  with  him,  on  his 
saying  it  would  be  against  public  policy  to  do  so ;  and  that  the  verdict  was 
a^dnst  the  evidence.  After  hearing  counsel,  the  rule  was  discharged.    Pollock, 
CT  B. — "  We  are  all  of  opinion  that  the  non-production  of  these  documents  fur- 
nished no  ground  for  a  new  trial.    Indeed,  had  the  documents  been  produced 
and  reoeived  in  evidence,  and  the  verdict  had  been  for  the  plaintiff  instead  of 
(as  it  was)  for  the  defendant,  the  reception  of  the  evidence  (if  objected  to)  would 
faaye  been  a  pound  for  a  new  trial ;  but  inasmuch  as  my  brother  Bramwell  did 
not  at  ^e  tnal  take  this  view  of  the  case,  but  declined  to  compel  the  production 
of  the  evidence  on  the  groimd  that  the  Secretary  for  War  stated  that  the  pro- 
<lnction  of  the  documents  would  be  injurious  to  the  public  service,  we  think  it 
due  to  my  brother  Bramwell  to  exroess  the  entire  concurrence  of  a  majority  of 
tlie  Court  in  that  ruling  of  his.     We  are  all  of  opinion  that  it  cannot  be  laid 
down  that  all  public  documents,  including  treaties  with  foreign  powers,  and  all 
tlie  correspondence  that  may  precede  or  accompany  them,  and  all  communica- 
tions to  the  heads  of  departments,  are  to  be  produced  and  made  public  whenever 
a,  soitor  in  a  court  of  justice  thinks  that  his  case  requires  such  production.    It 
ie  manifest,  we  think,  that  there  must  be  a  limit  to  the  dutj  or  the  power  of 
oompelling  the  production  of  papers  which  are  connected  with  acts  of  State. 
iVe  are  of  opinion,  that  if  the  production  of  a  State  paper  would  be  injurious  to 
tli0  public  service,  the  general  public  interest  must  be  considered  paramount  to 
^lie  mdividual  interest  of  a  suitor  in  a  Court  of  justice ;  and  the  question  then 
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ariaes,  how  is  tbis  to  be  detennined?  It  is  manifeBt  HmiBt  bedetennined  either 
by  the  preaiding  judge  or  by  the  responmble  servant  of  the  Crown  in  whoK  cus- 
tody the  paper  is.  The  judge  wonM  be  nnable  to  deiermine  it  without  aseer- 
taining  wnat  the  document  was,  and  why  the  publication  of  it  would  be  in  jo- 
rious  to  the  public  service — an  inquiry  which  cannot  take  place  in  fffivate,  umI 
which,  taking  place  in  public,  may  do  all  the  mischief  which  it  is  proposed  to 
ffuard  against.  It  appears  to  us,  therefore,  that  the  question  whether  the  pro- 
duction of  the  document  would  be  injurious  to  the  public  service  must  be  deter- 
mined, not  by  the  judge,  but  by  the  head  of  the  department  having  the  costody 
of  the  paper.  If  the  head  of  the  department  does  not  attend  pemonaliy  to  say 
that  the  production  of  the  document  inll  be  injurious,  but  sends  it  to  be  pro- 
duced or  not,  as  the  judge  may  think  inoper,  or,  as  was  the  case  in  Dickmm  t. 
Earl  of  Wilion^  before  Lord  CampbeU,  and  resorted  in  Foster  and  Finlaaon's 
^Nisi  Prius  Reports,'  page  425,  when  a  subordinate  was  sent  with  the  docanHBt, 
with  instructioiis  to  object,  but  nothing  more,  the  case  may  be  different.  My 
brother  Martin  does  not  entirely  agree  with  us  as  to  this  view  of  the  point  in 
question.  He  is  (^f  opinion,  that  whenever  the  judge  is  satisfied  that  the  doea- 
ment  may  be  made  public  without  ^judice  to  the  pnbbc  senrioeY  the  judge 
ought  to  compel  its  production,  notwithstanding  the  reluctance  of  the  head  of 
the  department  to  produce  it ;  and  periiaps  cases  mi^ht  aiise  where  the  matter 
would  be  so  dear  that  the  judge  might  weD  ask  for  it  in  sfnte  of  some  oflleial 
scruples  as  to  producing  it." — (BeaUon  y.  Skene,  8  W.  R.  544.) 

Railway  Gompant — Negligence. — Some  combustible  grass  adjoining  a  nil* 
way  was  set  fire  to  by  a  locomotive  engine  which  was  passing,  and  caned  the 
destruction  of  the  plaintiifs  wood.  The  railway  company,  to  whom  the  engine 
bdonged,  had  adopted  every  practicable  means  to  avoid  the  danger.  Verdki 
having  been  returned  for  the  plaintiff,  the  defendants  obtained  a  rule  to  shoiw 
cause  why  this  verdict  should  not  be  set  aside,  and  a  new  trial  had,  on  the  ground 
that  it  was  against  evidence,  and  that  there  was  a  misdirection  in  tdfing  the  jury 
that  no  amount  of  care  or  skill  used  in  preventing  the  escape  of  coals  from  the 
engine  woidd  be  an  answer  to  the  charge  of  negfigence,  provided  the  aocident 
was  not  thereby  prevented,  and  that  Sie  conduct  of  the  plaintiff,  in  aQoving 
his  wood  to  be  m  a  combustible  state,  was  not  material.  Held  by  the  Ex.  C, 
reversing  judgment  of  the  Court  of  Ex.,  that  the  company  were  not  U&fale. 
Cockbum,  C.J. — I  am  of  opinion  that  the  decision  in  the  dourt  bdow  cannot 
be  upheld ;  the  case,  therefore,  must  go  down  agahi  for  a  new  triaL  I  collect 
from  the  reasoning  in  the  judgment  deliyered  by  Bramwell,  B.,  in  the  Covrt 
below,  that  the  view  of  the  case  there  taken  by  the  Court  is 'this : — ^That  wbcnaa 
accidents  occasionaUy  arise  from  the  use  of  fire  as  the  means  of  locomotion,  they 
are  to  be  held  as  a  necessary  and  natural  incident  to  such  use  of  fire,  and  there- 
fore that  the  company,  in  this  case,  are  liable  in  respect  of  accident  houi  the 
use  of  the  locomotive,  although  every  possible  known  precaution  has  been 
taken ;  and  that  they  are  responsible  for  accident  in  so  far  as  it  is  necessari^  eon- 
tingent  on  the  use  of  the  locomotive.  If  this  be  the  view  of  the  case  held  oy  the 
Court  of  Exchequer,  it  is  one  which  we  cannot  uphold,  as  being  at  variance  with 
the  principle  established  in  Reg,  y.  Pease,  and  which  this  Court  mftintAitM^  und 
adopts.  Although  where  a  person  keeps  a  danfferons  animal  or  instmmesit,  (B* 
other  means  whereby  danger  arises,  he  is,  independently  of  any  actual  ne^- 
gence  on  his  part,  liable  for  the  damage  done ;  yet  when  the  LegislatQxenaa 
sanctioned  and  l^timatized  the  use  of  a  certain  instrument,  provided  eyorypve- 
caution  has  been  taken  and  observed  with  due  and  reasonable  dihgence,  it 
be  held  that  the  person  using  such  instrument  is  not  liable,  unless  there  is  i 
negligence  in  the  use  of  it.  This  is  the  principle  which  governs  the 
Beg,  y.  Pease  (4  B.  &  Ad.  SO),  and  I  think  it  consonant  with  reason  flood 
--(VaugJum  y.  The  Taff  Vale  Railway  Co,,  8  W.  R.  549.) 

'    Divorce— ITf/i'*  C<wtt.— In  a  petition  by  the  wife  for  jqAcibI 
by  reason  of  the  husband's  adultery,  the  case  Was  tried  bythe  Judge 
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vithottt  a  JQiy ;  and  the  learned  jiidge  was  of  oj^nion  that  the  evidence  failed 
to  establiflh  the  adultery,  and  diHrnifwed  the  petition.  The  sum  of  L.90  had 
been  paid  into  Court  hj  order  of  the  Registrar,  before  the  hearing,  to  meet  the 
wif e^B  coetB.  After  the  trial,  the  wif e^a  costs  were  taxed  by  order  of  the  Court, 
and  were  found  to  amount  to  L.132,  lOs.  The  plaintiff  having  moved  for  an 
order  on  the  respondent  to  pay  the  bfUance  of  L.42,  lOs.,  the  Judge  Ordinary 
— According  to  tne  old  pnctioe,  on  failure  of  ihe  wife^s  suit,  the  Court  would 
have  made  no  order,  if  the  costs  had  not  been  paid  before  tnal :  here  it  is  im- 
poasible  to  teU  accurately  before  the  trial  what  the  costs  will  pro^ly  amount 
to ;  as  the  nearest  substitute,  the  rule  is  established,  that  the  Ke^strar  should 
make  the  best  calculation  he  can  from  the  representations  made  to  him  by  the 
parties;  so  that  the  wife's  professional  adviser,  up  to  that  amount,  may  be 
secured.  As  to  anythiug  beyond  that,  the  wife  must  be  in  the  position  of  a 
failing  suitor. — (Lopwiik  v.  Lapwitk,  8  W.  R.  552.) 

Evidence — Bigamy. — In  a  petition  for  dissolution  of  marriage  by  reason  of 
adultery,  bigamy,  and  desertion,  held  by  the  full  Court,  that  to  establish 
bigamy  as  a  ground  for  the  sentence  of  the  Court,  there  must  be  proof  of  such 
a  ceremony  as,  but  for  a  former  marrii^  would  constitute  a  valid  marriage ; 
and,  ther^ore,  when  the  bigamy  relied  upon  took  place  abroad,  it  vriU  be 
necessary  to  give  formal  pr^  of  the  marriage  law  of  that  country. — Burt  v. 
Burt,  8  W.  R.  552.) 

Joint- Stock  Company — Proceedings  ultra  vires. — A  company  was  formed  for 
the  purpose,  as  stated  in  the  memorandum  of  association,  of  the  purchase  of 
land  for  liie  erection  of  an  hotel,  the  carrying  on  the  usual  busineaB  of  an  hotel 
and  tavern  there,  and  the  doing  all  such  thing?  as  were  incidental  or  otherwise 
conducive  to  the  attainment  of  the  above  objects.    The  land  was  obtained,  and 
a  spacious  building  nearly  completed,  when  uie  directors  entered  into  an  agree- 
ment for  leasing  nearly  ludf  of  t^e  building  to  a  Government  Board,  for  three 
or  five  years,  at  L.6000  a-year,  the  right  of  supplying  provisions,  etc.,  to  the 
Board  during  their  tenancy  beii^  reserved  by  the  company.    It  appealed  that 
the  sum  of  L.2000  would  be  required  for  alterations,  and  for  afterwaros  restoring 
the  demised  portion  to  hotel  purposes.    At  an  extraordinary  general  meeting  of 
the  shareholaera,  the  majority  sanctioned  the  proposed  arrangement  of  the 
directors.    The  plaintiff,  a  shareholder  who  dissented  from  this  proposal,  filed 
a  bill  to  restrain  the  company  from  granting  the  lease,  and  expending  the 
Gompany^s  funds  as  proposed.     Held,  per  Knight  Bruce,  L.  J.,  affinning  Wood, 
Y.C.,  that,  as  the  business  had  not  commenced,  it  was  not  ultra  vires  for  the 
directors  and  the  majority  of  the  shareholders,  acting  bond  fide,  to  commence 
the  business  of  the  hotel  with  a  portion  only  of  the  building,  and  to  let  the 
remainder  for  the  purpose  and  for  the  term  proposed ;  and  that  the  injunc- 
tion must  be  refusea.    Turner,  L.J.,  dissentiente: — The  case  presents,  as  it  seems 
to  me,  three  points  for  our  consideration.    First — Is  the  letting  of  a  large  por- 
tion of  an  hotel  to  a  public  Board  for  a  lengthened  neriod  a  carrying  on  the 
hotel,  or  the  usual  busineas  of  an  hotel  and  tavern  ?    second—  Is  such  a  letting 
incidental  or  conducive  to  the  attainment  of  the  objects  mentioned  in  the  thira 
clause  of  the  memorandum  ?    And,  thirdly, — Does  the  constitution  of  the  com- 
})aQy  leave  it  in  the  power  of  the  directors,  or  of  the  shareholders,  in  the  existing 
state  of  things,  to  authorize  at  their  discretion  the  carrying  into  effect  the  pro- 
poeed  arrangement?  Upon  the  first  two  of  these  I  have  felt  no  difficulty.    I  do 
not  think  that  th^  lettmg  of  a  larger  portion  of  these  building  to  a  Govern- 
ment Board,  for  so  long  a  period,  could  be  said  to  be  canning  on  in  the  building 
the  usual  business  of  an  hotel  and  tavern.    As  to  the  proposed  arrangement 
lieing  *^  incidental  or  otherwise  conducive"  to  the  objects  mentioned  in  the  memo- 
randum, I  do  not  think  that  it  can  be  held  to  be  so.    The  words,  ^^  incidental  or 
eondueive  to  the  attainment  of  the  objects,"  so  far  as  they  apply  to  the  business, 
<lo  not  seem  to  me  to  extend  so  far  as  to  warrant  a  scheme  for  obtaining  the  object 
of  carrying^on  the  business  in  the  entire  building  by  devoting  part  of  the  builmng 
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to  a  pT2rpo0e  which,  I  have  already  said,  does  not  seem  to  me  to  fall  within  the 
purposes  which  were  contemphited  by  the  memorandam ;  coupled  as  the  words, 
*^  incidental  or  conducive,"  are  toeether,  they  seem  to  me,  so  far  as  they  apfly  to 
the  businesB,  to  refer  to  what  may  be  incidental  or  conducive  to  the  prosecatiaDof 
the  business  in  the  entire  hotel    The  onhr  difficulty  which  I  have  felt  in  the 
case  has  been  upon  the  third  question.    I  am  not  pre|nred  to  say,  in  casei  of 
large  buildings  coming  to  completion  as  to  part  at  one  tone  and  part  at  another, 
that  it  may  not  be,  in  the  absence  of  any  provisions  to  the  contrary  in  the  instra* 
ment  by  which  the  company  is  formed,  in  the  power  of  tlie  directors  or  the 
shareholders,  before  the  whole  undertaking  had  been  completed,  to  emnky  the 
parte  which  have  been  completed  to  purposes  useful  and  profitable  to  uie  com- 
pany.   And,  perhaps,  they  may  be  entitled  to  do  so,  even  though  the  purpoMs 
to  which  the  completed  parte  are  applied  be  not  purposes  within  the  aoope  of 
their  undertaking,  though  I  have  much  doubt  upon  tne  point,  and  I  do  not  intend 
to  give  any  opinion  upon  it.  My  difficulty  has  turned  upon  the  question  whether 
sudi  considerations  as  those  may  not  apply  to  the  case ;  and  if  they  do  applj) 
what  c^ect  ought  to  be  given  to  them  ?    In  this  result,  however,  I  come  to  the 
conclusion,  that,  in  assuming  it  to  be  competent  to  the  directors  or  sluu^iolders 
to  deal  with  the  property  ad  interim  before  the  whole  hotel  can  be  opened  at 
their  discretion,  it  is  not,  and  it  cannot  be  competent  to  them  to  deal  with  it 
in  such  a  manner  as  may  interfere  with  the  ultimate  purposes  of  the  company, 
the  opening  of  the  entire  hotel.  The  Court  being  equally  divided,  the  judgment 
of  y.C.  Wood  waa  affirmed,  but  without  coste. — XSimpson  v.  Westmintter  Palace 
Hotel  Co,,  S  W.  R.  658.) 

Will — Vested  Interest, — A  testator,  after  directing  payment  of  his  debts, 
and  confirming  his  marriage  settlement,  under  which  his  wife  had  a  life  interest, 
makes  a  specific  bequest  to  her,  and  then  bequeaths  to  her  and  two  other  per- 
sons all  ms  money  and  securities  due  at  his  death,  upon  trust  to  convert,  tod 
pay  certain  legacies,  and  all  the  residue  of  the  said  monies,  between  all  his 
nephews  and  nieces  who  should  be  then  living,  share  and  share  alike,  naming 
them,  with  some  exceptions.  And  in  case  of  the  death  of  any  of  them  before 
receiving. their  shares,  such  share  to  be  paid  to  the  survivor.  By  a  codicil  the 
testator  gives  to  his  wife  all  his  realty  and  personalty  for  life,  declaring  that 
the  codicil  should  be  annexed  to,  and  form  part  of  his  will.  A  niece  died  within 
a  year  after  the  testator,  and  several  nephews  and  nieces  had  died  since.  Upon 
the  question,  what  interest  the  nephews  and  nieces  took  under  the  will — held, 
that  the  widow  took  no  life  int^^st  in  the  fund  given  to  the  nephews  and 
nieces ;  and  that  they  took  vested  intereste  at  the  death  of  the  testator,  in  their 
shares  payable  one  year  after  the  testator's  death ;  and,  consequently,  the  niece 
who  died  before  that  period  had  no  benefit  out  of  the  bequest. — {Re  Arrov- 
smith's  Trust,  8  W.  R.  556.) 

Railway— 2>t>aW%  of  Co,  to  deal  in  Minerals,  etc,  (17  &  18  Vict.,  c  31)  — 
A  railway  company  nonunate  an  agent,  and  find  him  offices  at  their  stetioos 
for  the  sale  of  coal,  and  in  many  instances  procure  him  to  be  appointed  hy  the 
coal-owners ;  but  where  such  coal-owners  do  not  concur  in  appointing  him. 
debit  themselves  in  their  books  with  the  agent's  commission,  and  nuke  out 
i^eceipte  to  be  signed  by  the  coal-owners  in  a  printed  form,  wheroby  it  appnn 
that  the  money  received  is  the  balance  of  the  price  at  die  pit'a  mouth.  They 
also  treat  the  sum  received  by  them  for  coals  sold,  as  their  charges  for  caiTTing, 
tonnage,  terminal  dues,  etc.,  and  keep  no  account  widi  cofi-owners,  who  are 
paid  irrespective  of  whether  the  coals  are  kept  in  stock  or  not.  Upon  infonni- 
tion  filed  to  restrain  such  company  from  buying  and  selling  ooal,  xaising  the 
question  whether  they  are  dealers  in  coal, — held,  that  they  are  such  dealeiB- 
Where  a  special  Act  enables  a  company  to  make  and  mi^iptftin  a  railway,  and  is 
silent  aa  to  any  restriction  upon  exercising  any  other  calling,  the  absolute  rsBtric- 
tion  upon  doing  so  is  implied,  and  the  carrying  on  of  any  busnaeM  other  than 
that  warranted  by  the  Act  is  ultra  vires,  and  may  be  restrained  by  injosetK*- 
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Kindenley,  V.C. — An  Act  oonstitutiDg  a  railway  was  a  contract  with  the  public, 
althou^  through  the  medium  of  the  machinery  of  an  Act  of  Parliament,  and  the 
company  were  bound  by  it ;  and,  although  the  Act  contained  no  express  prohibi- 
tion against  carrying  on  any  other  business,  there  was  an  implied  contract  to  that 
effect,  and  that  was  a  clear  rule  of  law  in  the  absence  of  negative  proyisionB.  The 
motiye,  no  doubt,  as  was  ably  argued  by  Mr  Stevens,  was  immaterial ;  the  case 
of  steamers  from  Harwich  to  the  Continent  was  in  point.  What  was  the  effect, 
then,  on  the  rights  and  interests  of  the  public?  Why  had  the  law  established  a 
prohibition  aguiost  other  dealings?  Because  joint-sto(^,  and  particularly  railway 
companies,  were  armed  with  powers  of  poesessing  vast  amounts  of  money  and 
property,  which,  if  applied  to  other  purposes,  might  injure  the  interests  of  the 
pauic,  and  it  was  hardly  possible  to  illustrate  that  better  than  by  this  case.' 
This  company  had  a  traffic  to  the  north  of  England,  bought  coal,  and  might  get 
all  the  traffic  in  a  large  district  into  their  own  hands — and  they  had  in  fact  done 
so— «nd  might  do  the  same  with  all  agricultural  produce,  sudi  as  com,  sheep, 
and  beasts,  and  supply  the  London  markets ;  and  if  that  was  permitted,  where 
was  it  to  stop  ?  Tim  would  be  a  great  detriment.  It  was  said  that  coal  would 
be  cheaper ;  out  what  faith  could  be  placed  in  the  monditv  of  joint-stock  com- 
panies, who  would  only  consider  their  own  interests,  and  how  they  could  make 
money  ?  The  only  remaining  question  was — ^Was  ihe  information  a  competent 
and  legitimate  remedy  ?  Upon  this,  likewise,  his  Honour  had  no  doubt.  Wher- 
ever the  interests  of  the  public  were  damnified  by  the  illegal  proceedings  of  a 
company,  it  was  in  the  discretion  of  the  Attorney-General  to  protect  the  public 
by  infcHmation  or  injunction.  The  question  of  nuisance  was  only  a  branch  of 
this  right,  and  something  done  by  a  company  or  a  person  which  was  illegal  and 
detrimental  to  the  pubUc.  Nuisance,  no  doubt,  had  a  technical  meaning,  but 
the  public  must  be  equally  protected ;  and  in  the  absence  of  any  particuliur  Act 
of  Parliament,  it  was  competent  to  the  Attorney-General  to  proceed  either  ex 
officio^  or  at  the  relation  of  some  party,  which  he  might  do  out  of  consideration 
that  such  relator  would  be  able  to  answer  costs. — {Attorney- General  v.  Great 
Northern  Railway  Co.,  8  W.  R.  667.) 

DEaGNATiON — Policy  of  Assurance. — By  a  form  of  proposal  for  insurance  the 
name,  residence,  profession,  or  occupation  of  the  person  wnose  life  was  proposed 
to  be  insured  against  death  by  accident  only,  with  compensation  in  case  of  non- 
fatal accident,  were  required  to  be  stated.  The  policy  contained  a  proviso,  that 
if  any  statement  or  allegation  in  the  declaration  or  proposal  were  untrue,  or  if 
the  policy  had  been  obtained,  or  should  thereafter  be  continued,  through  any 
misrepresentation,  concealment,  or  untrue  averment  whatsoever,  etc.,  the  policy 
sliould  be  void.  The  plaintiff  was  an  ironmonger,  and  in  the  proposal  he 
described  himself  as  ^^  Isaac  Thomas  Perrins,  Esquire,  Saltley  Hall,"  omitting 
to  state  that  he  was  an  ironmoneer.  The  same  rate  of  premium  would  have  been 
required  of  him  if  he  had  statea  his  occupation  of  ironmonger  in  addition  to  the 
-wOTd  esquire.  Held  unanimously  (affirming  the  decision  of  the  majority  of  the 
Court  of  Queen^s  Bench^,  that  the  policy  was  not  void  b^  reason  of  the  plaintiff 
sot  stating  his  occupation.  WiUiams,  J. — I  am  of  opinion  that  the  decision 
of  the  Court  below  was  right.  It  is  said  that  a  false  assertion  has  been  made  by 
the  assured,  b^sause  he  has  suppressed  the  truth ;  but  there  is  no  foundation  for 
saying  that  the  truth  has  been  suppressed.  What  I  understand  the  assured  to 
bave  said  in  giving  the  particulars  required  of  him  is,  that  he  was  in  that  con- 
dition of  life  where  people  are  called  esquires.  ^^  Isaac  Thomas  Perrins,  Esquire, 
Saltley  Hall,  Warwick,^'  does  not  mean  that  the  assured  is  not  a  tradesman,  any 
more  than  a  description  of  a  peer  described  as  such  would  imply  that  he  was  not 
a  banker  or  a  brewer.  Martin,  B.,  thought  the  defence  was  disgraceful. — 
(^Perrins  v.  The  Marine  and  General  Travellers  Ass.  Co.,  8  W.  R.  568.) 

LfOCUS  PcENTTENTi^. — Payment  by  Half  Notes. — S.  agreed  to  enter  into  part- 
nership with  W.,  and  to  pay  W.'s  debts,  and  with  Uiat  view  sent  to  M.,  a 
creditor  of  W.^s,  two  half  bank  notes.    The  agreement  between  S.  and  W.  was 
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then  broken  off.  Heldj  in  an  action  of  trorer  by  S.  for  the  half  DoteB,  t]»t 
they  were  not  payment,  and  that  S.  was  enti^  to  recover  them  back.  Cockbom, 
G.  J. — ^The  case  is  a  novel  one ;  but  when  it  is  carefully  looked  at,  the  difficulty 
disappears.  What  was  the  intention  of  the  parties?  The  intention  of  the 
phuntiff  was  to  liquidate  the  debt  of  Williams.  This  parting  with  the  property 
in  the  notes  was  co-extensive  wiUi  that  purpose.  Does  heTby  sending  the  half 
notes,  extinguish  Williams*  liability  to  tiie  defendant  ?  He  does  not,  for  there 
is  nothing  to  prevent  the  defendant  from  suing  Williams  for  the  debt  Sup- 
pose the  other  half  notes  had  been  lost  in  the  transit,  could  not  the  defendant 
have  repudiated,  accepting  the  half  notes  he  had  received  as  payment?  Tboe 
is  nothing  to  prevent  him  from  treating  it  as  an  inchoate  acceptance  to  be  com- 
pleted  on  the  arrival  of  the  other  half  notes.  Blackburn,  J.,  said,  that  the 
case  is  much  the  same  as  if  each  party  took  hold  of  one  end  of  the  notes,  a&d 
before  the  plaintiff  let  go  of  the  entire,  and  the  defendant  got  poeBeaBion  of  the 
whole,  news  had  arriv^  which  led  the  plaintiff  to  revoke  his  mtention  to  part 
with  the  property. — (Smith  v.  Munday,  2  L.  T.  Rep.  373.) 

Will — Construction. — ^A  testator,  by  his  will,  gave  certain  property  to  hia 
son  and  daughter,  and  directed  that  if  his  son  should  die  without  having  any 
child  or  children,  the  whole  of  the  property  left  to  him  diould  ^  to  bis  (the 
testator^s)  daughter  and  niece  equaUy.  And  he  provided  that  if  his  son  and 
daughter  should  die  without  any  child  or  children,  then  the  whole  property 
should  go  to  his  ^the  testator^s)  niece.  Held^  on  the  principle  of  ^ving  to  eacn 
clause  its  own  effect,  that  the  words  in  the  first  clause,  *'''  die  vnthout  having 
any  child  or  children,^*  meant  ^*  die  without  having  had  any  child  or  chiMrenf 
so  that  the  testator^s  son,  having  had  several  children  who  were  dead,  the  gift 
over  to  the  niece  did  not  take  effect ;  and  that  the  words  in  ^e  second  danae, 
^^  die  without  any  child  or  children,"  meant  ^*  die  withoiit  leaving  any  child  or 
children  living  at  the  death  ;**  so  that  the  gift  over  to  the  niece  would  take 
effect  if  the  testator^s  son  should  die  without  leaving  a  child  living  at  his  death. 
—(Jeffreys  v.  Connor,  8  W.  R.  573.) 

Will — Construction. — A  testator,  while  returning  to  England  on  sick  leate, 
made  his  will,  by  which,  after  bequeathing  two  legades  of  L.10  each,  and 
directing  that  his  portmanteau,  etc.,  should  be  sent  to  his  father,  proceeded 
thus : — ''  I  beg  that  the  remainder  of  my  money  and  effects  be  expended  in 
purchasing  a  suitable  present  for  my  god-son  H.  F.  D."  At  the  testator's  deaths 
which  took  place  the  day  after  the  date  of  his  will,  he  was  entitled  to  Terer- 
sionary  interests  in  two  considerable  sums  of  stock.  Held,  by  Stuart,  Y.  C ., 
that  the  stock  to  which  he  was  so  entitled  did  not  pass  under  his  will  to  his  gnd- 
son. — (Bertou  v.  Dunbar,  8  W.  R.  577.) 

Reparation — Consequential  Damage, — ^B.,  actmg  as  agent  for  C,  indiioed 
D.  to  purchase  of  C.  the  goodwill  of  a  public-house  on  a  misrepresentatioii  ai 
to  the  daily  ^^  takings."  D.  sued  C.  for  the  deceit  without  communicatiog 
with  B.,  but  failed  in  his  action  because  he  could  not  show  that  he  had  autho- 
rized B.  or  any  one  else  to  make  such  misrepresentations.  D.  then  sued  B.,  and 
obtained  a  verdict,  including  the  sum  he  had  lost  by  the  resale  of  the  goodwOl 
a  sum  for  personal  loss  and  inconvenience,  and  L.181,  the  costs  of  the  action 
against  C,  who  failed.  It  was  held  now,  that  he  was  not  entitled  to  leoovcf 
ihQ  costs  of  the  action  against  C,  this  damage  not  being  the  necessary  and 
proximate  result  of  B.'s  act. — (Richardson  v.  Dunn,  2  L.  T.  Rep.  N.  S.  430.) 

Principal  and  Agent — Commission. — B.,  a  commission  agent,  propceed  ti) 
do  business  with  C,  a  manufacturer,  on  these  terms,  as  stated  m  a  lettff: 
'^  We  expect  to  receive  our  conunission  on  all  goods  bought  by  houses  whose 
accounts  are  open  through  us."  B.  introduced  a  customer  to  C,  who  receiT<d 
from  him  an  order,  whidi  he  accepted,  but  did  not  execute.  B.  dahneii  com* 
mission,  which  G.  refused  to  pay,  and  the  question  was,  what  was  tbe  meaiua; 
of  the  term,  ^^  goods  bought  y^  did  it  apply  to  orders  given  and  acceplsd,  or  ^* 
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goods  Bold  and  paid  for?  The  Court  held  that  it  applied  to  the  former,  and 
that  B.  waa  ooiiBequently-  entitled  to  his  commiflsion  on  the  cnder,  though  it  was 
not  exeented.—- (Xocihffood  v.  Levick^  2  L.  T.  Rep.  N.  S.  367.) 

Principal  and  Agent — Charter-party. — In  a  charter-party  it  was  agreed 
"  between  D.  and  Son,  owners  of  the  ship  A.,  of  the  one  part,  and  G.  Brothers, 
as  agents  to  F.,  of  Anamaboo,  merchants  and  charterers,  of  the  other  part,  etc." 
The  voyage,  etc.,  was  then  set  out ;  the  words  merchants  and  charterers  in  the 
plural  number  were  printed  and  continued  in  the  plural  throughout  the  whole 
charter-party.  It  was  sinied  ^^  For  D.  and  Son  of  Jersey,  owners :  B.  as  agent. 
For  F. ,  of  Anamaboo ;  G.  Brothers,  as  agents. "  Held,  by  the  Ex.  0 . ,  affirming  the 
judgment  of  the  Court  of  Q.  B.,  that  G.  Brothers  were  not  liable  on  the  charter- 
party  as  principaJs.  Williiuns,  J.^-We  are  all  of  opinion  that  the  judgment 
giren  in  toe  Court  below  is  riglit.  The  signature  of  the  charter-party  is  ^^  For 
G.  Deslandes,  H.  Gamman  as  agent.  For  S.  Ferguson,  Esq.,  Gr^iy  Brothoa 
as  agents."  And  the  force  of  this  signature  can  only  be  expluned  away  by 
extremely  strong  words.  Here  the  body  of  the  document  is  not  eontradictory. 
It  is  in  the  usual  terms,  the  plural  being  only  used  instead  of  the  singular  in 
tiiewoids  ^^  merchants  and  charterers,"  for  **  merchant  and  chartca^r." — {Dea- 
lamki  ▼.  Gregory,  8  W.  R.  585.) 

Pbivilege  of  Proouratob — Slander, — ^An  action  of  slander  cannot  be 
brought  for  anything  said  in  the  regular  course  of  a  judicial  proceeding ;  there- 
fore, where  an  attorney,  in  a  speech  for  the  defence  in  a  ponce  court,  said  that 
the  prosecutor  had  plundered  his  master,  and  the  prosecutor  gained  the  verdict 
in  an  action  for  slimder  asainst  the  attorney, — Held,  that  uxe  matter  alleged 
to  be  slanderous  being  rdlevant  was  privil^ed,  and  that  a  nonsuit  should 
be  entered.  Pollock,  C.  B.  (after  narrating  the  facts)— In  the  course  of 
that  proceeding,  in  order  to  show  that  ihe  plaintiff  was  properly  dismissed,  the 
BOW  defendant  said  that  the  plaintiff  plundered  his  employer.  The  question 
is,  was  that  relevant  to  the  question  before  the  magistrates  ?  I  think  it  was ;  for 
it  went  directly  to  the  question,  Was  the  agreement  at  an  end,  bo  as  to  justify 
the  then  defendants  turning  the  plaintiff  out  of  those  premises  ?  This  action  is 
against  the  defendant  for  words  spoken  by  him  in  a  court  of  justice  where  he 
waa  acting  as  counseL  The  judge  at  the  trial  having  reserved  the  point,  we 
think  there  should  be  a  nonsuit.---(i/a(A:ay  v.  Ford,  8  W.  R.  587.) 

Will — Position  of  Signature, — ^Testator  left  a  will  which  concluded  in  the 
following  terms : — "  All  of  which  to  be  paid  with  the  then  present  coin  of  the 
reahn,  upon  application  to  my  dear  wife,  Sarah  Skidmore ;  and  a  receipt  to  be 
provided  by  the  receiver  from  all  further  claim  upon  the  estate  of  their  departed 
Dtother,  Joseph  Skidmore."    Immediately  below  this  appeared — 

'^  Witness,    James  Skiduobe. 
''*•  Witness,    Henbt  Eedb. 
"  April  11,  1888." 

The  words,  * '  Witness,  James  Skidmore,"  had  been  written  apparently  in  much  paler 
ink  than  the  words,  ^*  Witness,  Henry  Eede,"  and  the  date  was  in  uie  same  hand- 
writing as  the  latter  words.  The  Court  admitted  the  will  to  probate,  as  proof  of 
the  death  of  the  witnesses.  Sir  C.  Cresswell — It  was  argued  m  this  case  that  this 
will  was  not  executed  according  to  1  Vict.,  c.  26.  For  it  appeared  from  the 
colour  of  the  ink  in  ^e  signature  of  one  of  the  witnesses  that  the  two  witnesses 
had  not  signed  their  names  at  the  same  time ;  and  that,  therefore,  they  had  not 
signed  in  the  presence  of  the  testator  as  required  by  the  statute.  The  different 
G<3onr  of  the  mk  in  which  the  names  of  the  witnesses  are  written  might  have 
been  caused  by  blotting  paper  being  at  the  time  used  to  one  and  not  to  the 
other.  At  all  events,  it  is  too  frail  a  ground  to  proceed  upon  in  considering  the 
question  of  the  validity  of  this  will,  and  I  cannot  come  to  a  safe  conclusion  upon 
smch  a  suggestion ;  and  the  absence  of  an^  proof  to  the  contrary,  the  signatures 
of  the  witnesses  being  shown  to  be  genume,  the  usual  presumption  omnia  rite 
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et»e  acta  mtuit  prevail,  and  I  must  attume  that  they  both  siffiied  at  the  same 
time.  With  raerenoe  to  the  name  of  the  testator,  ^^  Joseph  Skidmore,*^  at  the 
end  of  the  will^  as  taken  in  connection  with  the  constraction  of  the  senteDoe 
immediately  preceding  it,  I  consider  that  he  mnst  have  intended  that  to  be  his 
signature  to  the  will,  ^though  it  may  read  in  another  manner.  If  thoK 
names  had  been  separated  from  the  word  *•*•  brother*^  by  only  half  an  inch,  in- 
stead of  being  so  near,  there  could  not  have  been  any  doubt  about  the  matter ; 
and  I  consider  that  the  fact  of  a  space  not  having  been  left  is  too  slight  a  groand 
upon  which  to  pronounce  against  the  wilL  I  am,  therefore,  under  all  the  dr- 
comstances,  clearly  of  opinion  that  the  will  of  the  testator  has  been  duly 
executed.— (ScoW  v.  Skidmore,  8  W.  R.  690.) 

Poor-Rate — Waterworks — Rateable  Value. — A  waterworks  company,  in 
order  to  convey  water  from  their  reservoirs  to  their  district  in  the  metropolis, 
forced  it  through  pipes  laid  down  for  that  purpose.  The  reservoirs  and  pipes 
formed  together  one  apparatus,  situate  in  several  parishes,  in  none  of  which 
water  was  sold  by  the  company.  It  was  agreed  that  the  rateable  value  of  the 
whole  apparatus  should  be  nxed  at  a  certain  sum.  Held^  that  it  was  not  a  cor- 
rect principle  of  division  that  this  sum  should  be  divided  among  the  several 
parishes  according  to  the  quantity  of  land  occupied  by  tiie  apparatus  in  each 
parish. — {Chelsea  Waterworks  Company  v.  Overseers  of  Putney^  8  W.  R  607.) 

Partnership. — It  was  held  in  Essell  v.  Hayward,  that  where  one  partner  com- 
mits a  breach  of  trust,  the  other  has  a  right  to  dissolve  the  partneruiip,  the  dis- 
solution to  take  effect  from  the  date  of  we  notice.  Hie  M.  R. — It  appeals  that 
a  partnership  was  entered  into  by  two  gentlemen  for  the  period  of  their  lireB; 
and  it  appears  that  in  October  last  one  of  the  partners  ascertained  that  the 
other,  bemg  the  surviving  trustee  of  L.SOOO  in  the  funds,  s^  it  out  and 
applied  it  to  his  own  use.  That  is  as  groes  a  breach  of  trust  as  could  well  be 
committed.  He  ascertained  the  fact  by  a  letter  from  one  of  the  cestvis  que  tnuty 
and  thereupon  he  writes  a  letter  in  which  he  says  the  information  he  has 
received,  so  far  as  relates  to  the  question  of  money,  might  be  got  over ;  bat,  so 
far  as  it  affects  the  defendants  position,  the  credit  of  the  plaintiff,  and  the 
maintenance  of  the  character  of  the  firm,  could  not  be  got  over ;  and,  therelbre, 
the  partnership  must  be  dissolved ;  and  he  gives  him  notice  immediatdy  of  a 
dissolution.  The  question  is,  whether  he  was  justified  in  doing  that?  In  the 
first  place,  Mr  Selwyn  argues  that  the  plaintiff  seeks  to  make  hin^lf  judge  in  hit 
own  case.  This  is  not  so.  The  Court  is  the  judge  whether  the  facts  justified 
his  conduct.  Then  the  only  question  really  is  uus — ^Was  there  a  sufficient 
ground  for  saying  the  partnership  was  dissolved?  I  am  to  determine  here 
whether,  on  the  6th  of  October^  the  fact  of  this  embezzlement  of  the  stodc  had 
taken  place ;  and  whether,  having  taken  place,  it  was  a  sufficient  cause  for  the 

plaintiff  to  put  an  end  to  the  partnership Considering  that  the 

principles  of  equity  are,  in  my  opinion,  so  clear  and  precise  on  the  point,  I  am 
indifferent  whether  any  distinct  authority  is  to  be  found  in  the  books  on  the 
subject,  and  I  shall  continue  to  hold  the  opinion  which  I  have  expressed  until  I 
am  corrected  by  the  decision  of  some  higher  tribunal,  which,  when  it  takes 
place,  if  ever  it  does,  I  shall  receive  with  much  surprise.— (8  W,  R.  593.) 

Will — Jus  corons^ — A  testator  who  is  illegitimate,  and  dies  without  iflsoe, 
gives  aU  his  personalty  to  three  persons,  their  executors  and  administratorB,  upon 
trust,  to  lay  out  L.IOOO  in  builoing  and  endowing  a  church,  with  certain  devises 
of  his  real  estate,  and  appoints  them  executors.  Two  of  the  executors  disclaim, 
and  the  third  files  a  bill,  raising  the  question  whetiier  the  charitable  tfift  was 
void ;  and  if  so,  whether  the  plaintiff  took  the  personalty  for  his  ownlieDefit 
Heldy  that  he  did  not,  but  that  the  Crown  was  entitled. — (Dacre  t.  Partinson, 
8  W.  R.  597,) 
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LORD  DERBY  ON  THE  BUSINESS  OF  LEGISLATION. 

It  cannot  be  denied  that  the  working  of  oar  legislative  system  is 

encambered  with  difficulties.    If  it  is  essential  that  we  should  have 

a  legislative  machine  capable  of  turning  out  the  greatest  quantity 

of  work  in  the  shortest  possible  time,  the  Imperial  Parliament  mast 

be  admitted  to  be  wanting  in  the  requisites  of  celerity  and  power. 

There  is,  however,  a  wide  difference  between  the  principles  that  may 

be  applied  to  test  the  capabilities  of  the  machinery  employed  in  the 

administration  of  the  laws,  and  those  that  regulate  the  initiation  of 

new  projects  of  legislation.  Law-making  may  proceed  too  fast ;  and 

thdngh  we  do  not  know  that  any  of  our  constitutional  theorists  are 

prepared  to  follow  the  example  of  the  Hellenic  lawgiver,  by  re- 

qturing  the  amateur  legislator  to  stand  up  with  a  halter  adjusted 

to  his  neck,  yet  it  is  certain  that  compMnts  of  hasty  and  unnece»» 

sarj  legislation  are  rife ;  and  it  is  at  any  rate  an  open  question, 

ivhetber  legislation  is  too  facile  or  too  slow. 

LiCf^lation,  when  initiated  by  private  members,  does  not  seem  to 

be  attended  with  any  insurmountable  difficulty,  where  the  provi- 

siona  contemplated  are  of  a  limited  character  and  the  object  is  one 

generally  admitted  to  be  beneficial.   Among  instances  of  successful 

private  legislation,  it  is  only  necessaiy  to  mention  the  Medical  Bill 

of  1858.    Among  projects  of  law  amendment,  such  measures  as 

BCr  Apsley  Pellat's  Bill  for  legalizing  Crossed  Cheques,  and  Mr 

'M^'^xmLj  Dunlop's  Scotch  Bills,  have,  as  a  rule,  been  carried  through 

Psu4iament  in  a  single  session,  and  without  experiencing  much  ob* 

stjnzction  or  danger  from  the  forms  of  the  Houses  of  Parliament.  It 

is  perhaps  to  be  regretted  that  so  few  private  members  care  to  be  at 
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the  trouble  of  canying  bills  through  Parliament ;  but  any  member 
who  is  so  disposed,  has  only  to  come  prepared  with  a  well-digested 
measure,  and  get  it  introduced  and  printed  in  the  first  week  of  the 
session.  If  it  fail  to  pass,  we  venture  to  say,  that  it  will  not  be  for 
want  of  time  to  carry  the  bill  through  its  stages. 

Unfortunately,  it  too  often  happens  that  the  first  month  or  two  of 
the  Parliamentary  session  is  wasted  in  firiyolous  discussions.  Aboat 
Easter  honourable  members  wake  up  to  the  necessity  of  doing 
something.    In  the  early  part  of  the  summer,  the  great  annaal 
battle  on  the  financial  policy  of  the  Government  has  to  be  fongbt 
through  many  a  weary  sitting ;   and  the  orders  of  private  mem- 
bers are  ruthlessly  sacrificed  to  make  way  for  questions  of  more  ge- 
neral importance.    July  arrives,  and  with  it  the  certainty  that  a 
large  proportion  of  the  public  bills  will  be  lost  for  want  of  time  to 
pass  them  through  the  narrow  gauge  lately  constructed  by  the  House 
of  Lords.    Then  ensues  a  scene  which  can  only  be  compared  to  the 
rush  from  a  theatre  on  an  alarm  of  fire.    The  Grovemment  abandon 
their  most  doubtfiil  measures,  and  save  the  remainder ;  bat  with 
private  members  it  is  otherwise.     Every  would-be  legislator  elbows 
his  neighbour — tumbles  him  over  without  remorse,  in  the  mad 
struggle  to  pull  through  with  his  '^  innocent"  before  the  fatal  18tb 
of  July.  When  the  work  of  legislation  has  advanced  to  that  period 
after  which  the  doors  of  the  upper  House  are  closed  against  new 
bills,  there  will  probably  be  from  twenty  to  thirty  bOls  wuUag  & 
third  reading,  half  of  which  might  have  been  advanced,  if  their  pro- 
moters had  been  able  to  agree  upon  a  selection.    For  want  of  some 
such  arrangement,  scarce  any  are  saved.    Ultimately  the  Govern- 
ment business  is  hurried  through,  and  Parliament  adjourns  to  do 
over  again,  in  a  new  session  of  six  months,  what  might  have  been 
brought  to  completion  in  almost  as  many  days  of  the  previous  year. 
To  economize  the  time  of  the  Houses,  Lord  Derby  has  proposed 
that  prorogation  should  have  the  same  effect  as  adjournment,  ^ 
that  biUs  uncompleted  might  be  resumed  in  the  following  ses^on  at 
the  precise  stage  lit  which  they  were  left  ofi*.    Lord  Derby  deserves 
credit  for  having  brought  this  subject  under  the  notice  of  Parlia- 
ment; and  we  trust  that  his  proposal  for  a  joint  committee  on  the 
subject  will  not  be  allowed  to  drop,  but  we  are  certainly  not  pre- 
pared to  concur  in  his  recommendations  in  their  entirety. 

It  is  not  the  fact  that  the  forms  of  Parliament  are  fineqnentlv 
abused  for  the  purpose  of  obstructing  public  ministerial  measures ; 
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and  it  is  well  known^  that  when  anything  of  the  kind  has  been  at- 
tempted,  the  attempt  has  invariably  failed.  The  opposition  to  the 
Ecclesiastical  Titles  Bill  is,  perhaps,  the  most  remarkable  instance 
of  what  may  be  accomplished  by  a  courageous  minority  inspired 
by  party  feeling,  and  supported  by  almost  the  entire  intellectual 
strength  of  the  House  of  Commons.  Yet,  even  in  this  struggle,  ^ 
the  weight  of  mere  numbers  proved  irresistible.  The  arguments  of 
the  minority  convinced  the  country,  but  did  not  materially  retard 
the  progress  of  the  measure.  The  Bill  became  law  after  repeated 
divisions  at  every  stage,  but  common  sense  had  decreed  its  repeal 
before  it  was  inscribed  on  the  Statute  Book.  In  the  last  session  of 
Parliament  there  was  some  talk  of  factious  opposition  to  two  of  the 
Gt>vemment  measures — the  Reform  Bill,  and  the  European  Forces 
(India)  Bill.  There  has  seldom  been  less  real  foundation  for  such 
a  charge.  In  the  one  case,  the  attention  of  members  was  suddenly 
called  to  the  nature  of  a  measure  which  had  passed  the  second 
reading  in  a  thin  House ;  and  repeated  adjournments  were  moved, 
in  order  to  give  time  for  consideration.  The  merits  of  the  Bill 
apart,  there  can  be  no  doubt  that  this  course  was  perfectly  justifiable. 
A  minority  is  entitled  to  a  fair  hearing  at  each  stage  of  discussion^ 
and  also  to  reasonable  delay,  for  the  purpose  of  influencing  the 
public  mind,  and  bringing  public  opinion  to  bear  on  the  policy  of 
their  coadjutors.  Unless  the  minority  were  in  a  position  to  en- 
force these  rights  by  moving  adjournments,  it  would  be  in  the 
power  of  any  minister,  with  a  tyrannical  majority  at  his  back,  to 
nullify  the  functions  of  opposition  altogether.  As  for  the  opposition 
to  the  Seform  Bill,  it  was  natural  that  a  measure  of  that  import- 
ance should  be  anxiously  canvassed  and  criticised.  And  it  cannot 
be  denied  that  the  measure  fell  a  sacrifice  to  the  indifference  or 
secret  hostility  of  its  professed  friends,  as  much  as  to  the  opposition 
of  its  natural  enemies. 

Beverting  now  to  measures  of  less  general  importance — ^it  will  be 
admitted  that  a  large  proportion  of  those  which  fail  are  mere  fancy 
bills  of  individual  members,  and  have  never  attracted  any  share  of 
public  sympathy,  either  within  or  without  the  walls  of  St  Stephens. 
Some  of  these  bills  are  renewed  from  session  to  session,  apparently 
for  the  mere  pleasure  of  furnishing  occupation  to  the  owner; 
]iJi»  those  **  bag''  foxes  which,  if  they  afford  a  good  day's  run,  are 
oarefuUy  stowed  away,  in  the  hope  that  they  may  furnish  amusement 
lor  another  season.    Good  bills  do,  no  doubt,  occasionally  fall  a 
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sacrifice  to  the  forms  of  the  Houses;  but,  on  the  other  hand, it 
ought  not  to  be  forgotten  that  these  forms  afford  frcilities  for  the 
eztiognishing  of  local  jobs.    Measures  of  that  description,  if  only 
8npp<Hrted  by  private  influence,  may  generally  be  defeated  in  open 
warfare ;  but  a  little  dexterity  in  the  nse  of  Parliamentary  tactics 
will  often  ensure  success,  if  supported  by  the  influence  of  the  Go- 
remment,  which  is  too  easily  lent  to  aid  the  measures  kjS  priyate 
members,  in  return  for  the  party  support  they  may  have  ^ven  on 
other  questions.    Now,  let  it  be  remembered  that  every  Govern- 
ment has  about  eighty  members  of  Parliament  in  its  pay.    These 
are  the  men  who  advaoce  bills  a  stage  between  one  and  two  in  the 
morning,  after  most  of  the  independent  members  have  retired.    As 
a  general  rule,  all  bills  which  vrill  not  bear  open  discnssioD  are 
brought  on  at  untimely  hours ;  and  the  only  possible  means  of  de- 
feating them  is  by  employing  the  forms  of  the  House  for  the  porpose 
of  postponing  the  discussion  to  a  more  suitable  period.     This  sort  of 
opposition  is  so  common  and  so  reasonable,  that  the  .promoter  of 
the  bill,  as  a  matter  of  policy,  generally  gives  way  to  iL    Bat  at 
length  some  lucky  accident  occurs.    The  pdioeman  is  absent  from 
his  beat.    The  member  who  has  made  himself  master  of  the  detaib 
of  the  bill  with  the  view  of  opposing  it,  is  in  the  coontry,  or  nn- 
well,  or  busy  with  committee  business.   Other  members  who  dislike 
the  measure  may  be  present,  but  they  are  dumb  or  deficient  in 
influence,  and  so  the  job  is  advanced  a  stage.    This  may  happen 
two  or  three  times  in  the  course  of  a  session  ;  yet  still,  if  the  pro- 
moters of  the  job  have  no  case,  they  can  rarely  succeed,  by  dint  of 
smuggling,  in  carrying  the  measure  to  a  third  reading.     Th^  know 
that  a  discussion,  in  a  full  House  would  ruin  their  nicely  laidsoheme) 
and  they  naturally  prefer  to  leave  it  over  to  wait  tlie  chapter  of 
events  in  the  ensuing  session. 

Now  it  is  obvious,  that  if  Lord  Derby's  proposition  were  accepted 
without  limitation,  the  game  would  be  thrown  into  the  hands  of  the 
jobbers.  If  permitted  to  continue  their  bills  from  one  session  to 
another,  success  with  these  ingenious  gentlemen  would  be  merely  » 
question  of  time.  It  would  be  of  little  avail  to  oppose  them  bj 
moving  adjournments ;  reasoning  with  them  on  the  injustice  of  th^ 
designs  on  the  public  purse,  would  be  of  as  much  use  as  an  urga- 
ment  on  the  law  of  property,  addressed  to  a  gendeman  of  the  road,  at 
twelve  o'clock  p.m.  ;  or,  like  the  famous  attempt  of  the  enthusiastic 
Dissenter,  to  reason  a  dignitary  of  the  Church  out  of  Li.2000  a  year. 
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Such  bills  woald  invariably  be  brought  forward  in  a  thin  Hous^ 
with  a  working  majority  on  the  GoTemment  bendies.  The  report 
of  snch  proceedings  in  the  morning  papers  (if  report  these  were); 
wonld  be  somewhat  in  the  following  strain : — 

<<  Wednesdat,  Mobning  Sitting.— Edinbni^h  Manicipality 
Abolition  Bill — Grand  Masters  of  Orange  Lodges'  Salaries  Bill. 
These  measnres  were  advanced  a  stage.  Sheriff  Courts  (Scotland) 
Finality  Bill.  On  the  order  of  the  day  being  read  for  the  committal 
of  this  Billy  which  was  read  a  second  time  on  the  12th  of  August 
last  year,  Mr  Baxter  moved  the  adjournment  of  the  debate,  and 
explained  that  the  object  of  the  Bill  was  to  make  decrees  of  Sheriff's 
substitutes  final  in  all  cases  under  the  value  of  L.500,  and  to  pro- 
hibit the  employment  of  procurators.  Sir  G.  Lewis  explained 
that  it  was  in  contemplation  to  increase  the  sakries  of  the  Sherifi 
to  L.2000.  By  increasing  the  responsibility  of  these  judges,  it  was 
believed  that  the  necessity  for  an  appeal  to  the  Court  of  Session 
might  be  obviated.  He  regretted  the  absence  of  his  right  hon. 
firi^id,  the  Lord  Advocate,  who  intended  to  have  explained  to  the 
House  the  nature  of  the  changes  which  the  Government  were  pre- 
pared to  make  in  committee,  but  he  could  not  concur  in  the  dis- 
paraging observations  in  which  the  hon.  member  had  indulged 
with  reference  to  the  decisions  of  the  learned  judges  of  the  Sheriff 
Courts.  The  House  divided.  For  adjournment,  3 ;  against,  15 ; 
majority,  12.  Mr  Dnnlop  then  moved  the  adjournment  of  the 
House.  The  Home  Secretary  said  he  would  not  persevere  with 
the  motion  at  present.  .  •  •  The  Bill  subsequently  passed 
through  committee  at  the  evening  sitting,  on  the  uoderstanding 
that  it  was  not  to  be  read  a  third  time  till  next  session  I" 

A  very  serious  difficulty  would  also  occur  with  reference  to  the 
disposal  of  bills  appointed  to  be  read  ^'  this  day  six  months."  By 
immemorial  practice,  it  is  impossible  to  defeat  a  bill  after  it  has 
heen  once  brought  in,  by  moving  a  direct  negative.  The  motion,  as 
it  stands  on  the  orders  of  the  day,  is, — That  the  Bill  be  now  read  a 
second,  or  third  time,  or  committed,  as  the  case  may  be.  The  negative 
(That  the  Bill  be  not  now  read),  if  carried,  merely  places  the  mo- 
tion in  the  position  of  a  dropped  order,  and  leaves  it  open  to  renewal 
at  any  convenient  day  in  the  same  session.  But  if  the  Bill  be  set 
down  for  a  reading  on  a  day  in  vacation,  the  prorogation  of  Parlia- 
ment in  the  interval  extinguishes  the  Bill  altogether.  If,  on  the 
other  hand,  bills  are  allowed  to  be  continued  from  one  session  to 
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another,  how  are  they  ever  to  be  stopped  f  A  bill  may  be  so  de- 
teriorated in  committee,  that  the  House  will  refinse  to  read  it  a 
third  time,  and  appoint  the  third  reading  to  take  place  in  three 
months.  Under  the  system  proposed  by  Lord  Derby,  it  might  be 
taken  np  as  a  dropped  order,  at  the  beginning  of  next  session,  and 
passed  in  a  thin  Honse,  after  a  single  reading,  although  previously 
condemned  by  a  vote  of  the  representatives  pf  the  people. 

It  is  quite  possible  to  provide  against  such  disasters  as  befell  the 
Bankruptcy  Bill  of  the  Attorney-General,  without  effecting  any 
veiy  sweeping  changes  in  the  constitutional  usages  of  ParUament 
The  only  class  of  bills  for  which  provision  requires  to  be  made,  are 
those  voluminous  bills  (generally  relating  to  the  amendment  of  the 
law),  which  are  admitted  to  be  right  in  principle,  but  which,  in 
consequence  of  the  great  complexity  of  their  details,  cannot  be 
thoroughly  discussed  in  one  session  of  Parliament.  It  is  a  good 
maxim,  applicable  to  all  constitutional  changes,  that  the  remedy 
should  not  be  carried  further  than  is  required  by  the  nature  of  the 
disease ;  and  it  appears  to  us  that  the  difficulty  would  be  folly  met 
by  a  standing  order  to  the  following  effect.  What  we  would  pro- 
pose is,  that  where  a  bill  is  read  a  second  time  in  the  House  of 
Commons  without  oppositiony  it  shall  be  lawful  for  that  House,  by 
a  special  resolution,  to  declare  that  the  consideration  of  that  bOI 
may  be  deferred,  if  necessary,  to  the  following  session.  If  the 
House  be  unanimous  in  affirming  the  necessity  of  legislation  on  the 
subject,  it  seems  unnecessary  to  renew  the  bill  from  year  to  vear. 
But  where  the  principle  of  the  measure  is  considered  objectionable, 
we  see  no  reason  for  relaxing  the  ancient  rule  of  Parliamentary 
procedure,  which  obliges  the  supporters  of  a  contested  bill  to  cany 
it  through  its  several  stages  in  the  same  session  in  which  it  has  been 
introduced. 
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All  legal  proceedings  are  commenced  by  a  summons  or  citation  on 
the  party  complained  of,  to  appear  and  answer  for  himself  to  the 
complaint  or  demand  made  upon  him.  It  is  essential  to  justice  that 
there  exist  full  assurance  of  this  notice  having  been  given,  so  that  no 
man  be  condemned  in  his  absence,  at  least  without  notice  that  his 
presence  was  required. 

The  Boman  or  civil  law  was  very  special  on  this  matter.  If  a 
person  had  a  dispute  with  any  other,  he  first  tried  to  have  it  ar- 
ranged in  private.  In  this  he  followed  the  Jewish  law,  as  repeated 
by  the  Saviour  in  his  sermon  on  the  Mount.  In  our  ordinary 
style  of  summons,  there  are  still  the  words.  And  the  Defender 
having  been  often  desired^  fails  to  perform  or  pay.  In  this,  too,  is  the 
germ  of  modem  courts  of  reconciliation.  If  the  Romans  could  not 
make  up  their  difference,  then  the  claimant  ordered  his  adversary  to 
go  with  him  to  the  tribunal  of  the  judge.  His  summons  was  in 
these  words,  In  jus  voco  to,  in  jus  eamusy  and  similar  epithets.  If 
the  defendant  reftised,  the  claimant  took  the  bystanders  to  witness, 
and  he  then  might  pull  the  defendant  into  Court  by  force,  even  by 
the  neck — obtorte  collo.  Hence  the  polite  phraseology  daily  used  in 
courts  of  law,  of  a  party  being  dragged  into  Court,  A  man  could 
not  be  thus  forced  from  his  dwelling-house,  because  such  was  hie 
sanctuary,  or,  in  our  language,  hie  castle.  But  if  a  person  lurked  at 
home  to  avoid  the  suit,  he  was  summoned  ihriee  by  the  voice  of  a 
herald,  or  by  letters,  or  by  edict  of  the  prsBtor,  and  an  interval  of 
ten  days  intervened  between  each  citation.  K  he  was  contumacious, 
the  creditor  was  put  in  possession  of  his  effects.  When  he  appeared, 
if  he  found  bail  he  was  allowed  to  depart. 

That  eminent  jurisconsult,  Lord  Stair,  thus  discourses  of  the 
mode  of  bringing  defenders  into  Court : — "  Ordinary  actions  pro- 
ceed not  by  brieves  but  by  larger  summonses,  which  are  therefore 
called  Libels.  They  are  called  summonses  a  summonendoy  because 
the  executions  thereof  advertise  the  defenders  to  appear  and  answer 
thereto  at  the  terms  therein  prescribed.^  These  executions  are  also 
called  citations  a  citandoy  because  they  hasten  the  defender's  ap- 
pearance, which  name  arises  from  the  ancient  Roman  way  of  cit- 
ing parties,  when  the  complainer,  without  authority  from  a  judge, 
required  his  party  to  appear  before  a  judge,  who  might  hear  and 
determine  their  controversy ;  and  if  he  refused,  he  might  compel 
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him  if  he  had  sufficient  strength  and  assistance  for  that  effect.  But 
this  coarse  hath  heen  long  since  laid  aside,  as  being  apt  to  beget 
breaches  of  the  peace,  and  in  place  thereof,  sanunonses  by  apparitors 
have  succeeded,  wherein  there  mast  be  some  certification,  which 
may  rather  induce  the  person  summoned  to  appear  than  to  fidl 
under  these  just  penal  consequences  upon  their  contumacy.  These 
penal  consequences  being  declared  by  the  tenor  of  the  summons,  are 
therefore  called  certifications,  because  the  judge  doth  ascertain  the 
party  called,  and  not  compearing,  what  he  will  do  in  that  case. 
A  certification  is  necessary  in  all  summonses,  for  it  is  the  sting  that 
gives  them  efficacy,  without  which  they  would  be  elusory." — Stwr, 
Pr.  4,  T.  S,  §  27. 

The  English  and  Scotch  law  differ  on  the  effect  of  the  non- 
appearance of  a  party  defender.  In  the  common  law  courts  of 
England,  the  party  being  summoned,  if  he  failed  to  appear,  by  the 
ancient  law  a  writ  was  issued  to  attach  his  person  or  goods  in  order 
to  enforce  his  attendance.  By  modem  reforms,  the  attachment  is 
superseded ;  but  the  plaintiff  must,  nevertheless,  establish  his  case 
ex  parte  to  the  satisfaction  of  the  Court  or  jury,  before  he  obtains  a 
verdict  or  decree  in  undefended  cases. 

In  Scotland  the  non-appearance  of  the  defender  is  held  eqnivar 
lent  to  confessing  judgment  in  England,  and  decree  is  at  once  given, 
without  any  further  inquiry  or  evidence,  to  the  foil  extent  of  the 
demand.  This  decree,  no  doubt,  may  be  opened  up  at  any  time 
before  implement ;  but  a  poinding  of  the  defender's  effects  has  been 
held  to  be  implement.  This  renders  it  more  essential  ia  Scotland  to 
secure  certainty  of  notice  being  given  to  the  defender.  But  unfer- 
tunately  there  exists  much  laxity  of  practice  in  this  respect  with  ns. 
It  is  quite  possible  (and  it  is  said  that  such  cases  have  oocnned), 
where  both  the  summons  and  the  charge  on  the  decree  not  having 
come  to  the  defender's  knowledge,  the  poinding  and  sale  of  his 
effects  were  the  first  notices  of  the  (jaim  and  decree,  and  thus  no 
direct  remedy  or  redress  could  be  obtained. 

The  caution  exercised  in  the  County  Court  Acts  of  England 
stands  strongly  in  contrast  with  our  lax  practice,  especially  in  onx 
Small  Debt  Courts. 

In  the  first  place,  in  England  the  service  is  made  bj  the  buliff 
of  the  Court  without  any  interference  of  the  plaintiff.  With  us. 
Sheriff-officers  as  a  class  are  not  of  the  highest  grade,  and  act  often 
as  agents  for  recovery  of  small  debts,  and  as  house-factors  ;  and  thns 
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they  can  and  do  act  in  concert  with  the  prosecatoxB  in  SmaQ  Debt 
Courts. 

The  service  in  England  must  be  either  p^rsonal^  or  by  delivering 
the  writ  to  some  person  apparently  of  sixteen  years  of  age  at  least, 
at  the  hoose,  or  place  of  dwelling,  or  place  of  business  of  the  de«- 
iendant — (Rules  of  Practice,  43.)  The  only  exception  to  this 
mode  is  where  the  defendant  keeps  his  house  closed  in  order  to  pre^ 
vent  the  bailiff  from  serving  the  summons^  Service  may  then  be 
efiected  by  affixing  the  summons  on  the  door.-^Rule  50*) 

Where  the  summons  has  not  been  served  personally,  and  the 
defendant  does  not  appear,  it  must  be  proved  on  oath,  to  the  satis*- 
faction  of  the  judge,  that  the  service  luu  come  to  the  knowledge  of  the 
defendant  before  the  return  day ;  but  service  by  affixing  is  excepted 
from  this  rule. — (Rule  52>.)  The  judge,  on  due  proof  of  service,  may^ 
in  the  absence  of  the  defendant,  proceed  with  the  hearing  or  trial 
of  the  cause  on  the  part  of  the  plaintiff  only,  and  the  judgment 
thereupon  is  declared  as  valid  as  if  both  parties  had  attended. — 
(9  and  10  Vict.,  c.  95,  Sw  80.) 

This  anxiety  in  English  practice,  that  a  defendant  shall  have 
due  notice  of  action,  and,  in  his  absence,  that  justice  shall  be  done 
him,  contrasts  favourably  with  the  loose  practice  of  our  courts,  at 
least  in  the  matter  of  citation. 

The  rules  in  Scotch  law  applicable  to  citation  are  to  be  found  in 

the  statute  1540,  c.  75,  which  enacts :  '^  Gif  the  officers  cannot  ap^ 

prehend  the  defenders  personally,  they  sail  passe  to  the  zett  or  dure 

of  the  principal  dwelling-place,  quhair  the  person  to  be  summounde 

dwellis  and  hes  their  actual  residence  for  the  time,  and  there  sail 

desire  to  have  entresse,  quhilk,  if  it  be  granted,  they  sail  first  schaw 

the  cause  of  their  cumming :  And  gif  Aey  cannot  get  the  partie  per^ 

sonaUiey  they  sail  schaw  their  letters  or  precept  before  the  servandes 

of  the  house,  or  other  famous  witnesse,  and  sail  execute  their  offices 

and  charge^  and  thereafter  sail  offer  the  copie  of  the  saidis  letters  or 

precept  to  ony  of  the  servandes,  whilk,  gif  they  refuse  to  do,  that 

thej  affix  the  samen  upon  the  zett  or  dure  of  the  persones  sum<^ 

monned.    And  suchlike  gif  they  get  na  entreesej  they  first  knockand 

at  the  dure  sex  knockes,  they  sail  execute  their  office  before  the 

famous  witnesse  at  the  said  house  and  dwelling-place,  and  affixe 

the  copy  upon  the  zett  or  dure  thereof,  as  said  is." 

It  is  very  clear  that  the  personal  citation  of  the  party  is  here  chiefiy 

VOL.  IV. — ^NO.  XLVI.  OCTOBER  1860.  S  S  S 
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relied  on.  Next,  ^^  gif  they  cannot  get  the  partie  penanalUij^  service 
on  the  servants  is  provided  for;  and,  finally,  **gif  they  get  m 
entreesey^  the  copy  of  service  may  be  affixed  on  the  gate  or  door 
after  six  knocks  on  the  same.  The  absence  of  this  preliminary 
would  be  fatal  to  a  citation  by  key-hole. — 12th  June  1707,  Dnff; 
Mor.  3775. 

From  the  case  of  Dn£F,  and  an  older  decision  therein  referred  to^ 
it  would  appear  that  it  was  only  where  there  were  persons  inside  the 
house,  and  who  refused  admittance,  that  a  key-hole  service  wai 
allowed,  and  not  where  it  was  known  to  the  officer  that  no  person 
was  within. 

The  fact  of  citation  coming  to  the  knowledge  of  the  party  is  more 
essential  in  Scotch  legal  practice  than  in  that  of  England.  In 
the  latter,  decrees  merely  in  absence,  and  on  implied  confession, 
are  unknown ;  but  the  case  must  be  proved  in  the  absence  of  the 
defender  exactly  as  if  he  were  present.  No  doubt  a  decree  in 
absence,  in  the  ordinary  courts  of  Scotland,  may  be  opened  up 
at  any  time  before  implement.  But  it  is  not  so,  as  will  be  im- 
mediately shown,  in  the  Sheriff's  Small  Debt  Court,  where,  firom 
the  quantity  and  haste  of  business,  and  the  abs^ice  of  a  {»ofes8i(HiAl 
Bar,  such  check  is  more  required.  Even  in  the  ordinary  conits, 
the  reponing  of  a  decree  in  absence  at  any  time  within  forty  years  is 
attended  with  much  inconvenience  to  both  parties,  by  the  death  and 
removal  of  witnesses,  and  the  necessary  defect  of  memory  regarding 
remote  events. 

In  the  first  Small  Debt  Acts  for  the  Justices,  so  anxious  was  the 
Legislature  to  secure  that  notice  was  given  the  defender,  that,  where 
citation  was  not  given  personally,  no  decree  in  absence  was  pro- 
nounced, but  a  second  citation  {de  novoy  as  it  was  termed),  either 
personally  or  at  the  domicile,  was  required.  By  the  last  statnte 
regulating  the  Court  of  the  Justices  this  safeguard  was  remOTed, 
and  now  decrees  in  absence  may  be  f^ven  at  once,  on  a  citation  of 
any  kind.  It  is  believed  that  not  a  few  cases  of  oppression  ha^ 
been  the  result. 

But  the  Sheriff's  Small  Debt  Act  has  produced  a  fearful  engine 
of  oppression  in  this  respect.  The  Act  1.  Vict.,  c.  41,  introduced 
a  jurisdiction  in  a  variety  of  cases  where  the  value  did  not  exceed 
L.8,  6s.  8d.  (including  sequestrations  for  rents),  since  extended  bj 
the  Act  16  and  17  Vict,  c.  80,  to  L.12,  and  which  also  authorizes 
sequestrations  even  for  current  rents. 
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No  mode  of  dtation  is  pointed  out*  in  the  statute^  and  which,  of 
eoarse,  is  regohtted  by  common  law.  The  desire  of  the  framers 
of  the  Act  to  inaore  pertonal  citation  is  shown  by  double  fees  being 
allowed  for  that  step — Is.  being  allowed  where  citaticMi  is  given 
personally^  bnt  6d.  only  if  not  so  given*  This  inducement  is  but 
small  guarantee  where  a  worthless  Sheriff-officer  acts  in  collusion 
with  an  unprincipled,  or,  it  may  be,  pretended  creditor. 

Witnesses  are  dealt  with  in  the  same  way.  A  person  may  be 
cited  by  a  key*hole  citation,  and,  though  ignorant  of  such  being 
given,  he  is  made  liable  to  be  apprehended  and  imprisoned,  and 
fined  408.,  for  supposed  contumacy  and  contempt  of  Court. — 
(Section  12.) 

Even  in  the  early  period  of  L(Hrd  Stair  (1681)  this  sleight  of  hand 
was  not  unknown,  for  thus  writes  his  Lordship  :—^^  If  the  officers 
get  not  entrance,  they  shall  first  knock  at  the  gate  or  door  six  knocks, 
and  shall  affix  the  copy  upon  the  said  gate  or  door*  These  knocks 
are  not  to  be  given  if  there  be  access  to  therooms  where  the  servants 
are.  Bnt  those  who  design  to  steal  through  sentences  without  lawful 
executions,  do  either  give  no  knocks,  or  not  such  audible  knocks  as 
may  be  heard  In  the  rooms  of  the  house,  and  sometimes  they  cause 
carry  away  the  copy  after  they  have  affixed  it,  whereby  these  exe- 
cutions will  not  only  be  a  falsehood  but  a  forgory." — Stair,  B.  4, 
T.  38,  §  15. 

These  fears  are  not  illusory.  It  requires  only  to  examine  the 
it>lls  of  Small  Debt  Courts  to  discover  the  great  proportion  of 
^  key^W*  citations  over  the  other  modes,  and  the  paucity  of  per- 
sonal summons..  Working  men,  and  their  wives  too^  are  generally 
from  home  except  at  meid  times  and  at  night.  The  six  audible 
knodu,  which  obviously  were  intended  for  the  ears  of  some  one 
within,  are  a  solemn  mockery.  The  copy  citation  is  disposed  of 
sometimes  below  the  door,  and  at  other  times  placed  in  the  key* 
hide,  where  its  capacity  is  sufficient.  It  is  believed  that  cases  have 
occuired  where  the  inmates  were  watched  until  they  left  the  house, 
that  the  ueret  service  system  might  have  its  full  scope.  Officers 
liave  been  known  to  remove  the  paper  from  the  place  where  left^ 
satisfying  their  ^^  hotrircn  stared  ecnecienee^^  that  they  hzd  first  left  it* 
In  other  cases  the  paper  becomes  the  sport  of  the  winds  or  the 
weans,  which  alike  are  rampant  in  the  huge  barracks  of  the  work- 
ing  classes.  Even  though  permitted  to  remain  dormant  where  laid, 
the  gude  wife  on  .coming  in  is  often  unable  to  read,  and  may  con* 
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sign  the  dirty  paper  to  the  fire,  thinking  it  some  adveriisemeDt  of 
quack  medicine,  or  a  tax  paper,  of  which  it  may  be  as  well  to  pie- 
tend  ignorance.  Indeed,  even  citation  left  with  the  wife  is  not  in 
all  cases  safe.  In  one  case,  where  the  debt  was  for  stnmg  drink 
supplied  to  herself  the  wife  prudently  concealed  both  the  citation 
and  the  diarge,  and  the  nnfortonate  husband  first  heard  of  the 
claim  by  finding  his  house  displenished  at  the  suit  of  a  retailer  of 
whisky. 

A  curious  question  may  some  day  arise  with  leferenee  to  edicUd 
citations.  In  ancient  times  the  citation  was  given  with  a  pomp  and 
circumstance  befitting  the  magical,  with  which,  in  the  eye  of  the 
law,  it  was  invested.  The  letters  were  read  with  sound  of  trumpet, 
and  with  the  loud  ^'  Oye99*^  (Hark  ye !),  at  the  pier  and  shore  of 
Leith.  These  echoes  of  the  majesty  of  the  law  were  supposed  to  re- 
verberate far  beyond  the  Pillars  of  Hercules,  and  the  paper  conr 
s^ed  to  the  waves  was  presumably  wafied  to  the  place  where  the 
party  summoned  might  happen  to  dwell,  if  within  the  limits  of  thiB 
mundane  system.  In  this  prosaic  age  a  much  less  imaginative 
system  has  been  introduced.  The  pier  and  shore  of  Leith  have 
been  metamorphosed  and  epitomised  into  a  small  room  in  the 
Register  House,  and  the  copy  of  the  writ  is  left;  with  an  officer  of 
this  Fordgn  Offijot^  and  by  him  printed  and  published. 

The  Act  6  George  IV.,  c.  120,  which  introduced  this  more 
sensible  but  less  sentimental  system,  provides  for  the  service  bang 
^^  done  and  performed  by  delivery  of  a  copy  at  the  Record  Office  of 
the  Keeper  of  the  Records  of  the  Court  of  Session,  in  the  meamff 
now  practised  in  cases  of  citation  or  charge  at  the  dweUing'-house  of  a 
party  not  personally  apprehended^  Now,  let  it  be  asked,  is  it  not 
thus  made  competent  at  any  hour  of  the  day  or  night,  when  the 
Record  Office  is  shut,  after  the  statutory  number  of  sturdy  knocks, 
to  affix  the  copy  on  the  key-hole,  and  thereby  at  once  satisfy  the 
law,  and  astonish  the  absent  keeper  when  next  morning  he  seeb 
admission  into  his  sanctuary,  thus  so  unscrupulously  invaded  ? 

By  the  15th  section  of  the  Small  Debt  Act,  where  the  defend^) 
however  cited,  does  not  appear,  decree  is  authorized  to  be  instantly 
given  against  him.  The  defender  may  be  reponed  against  ibis  decree^ 
but  only  on  consigning  the  expenses  awarded,  with  an  additional  ten 
shillings — ^a  severe  penalty  on  a  poor  man  who  may  never  have 
heard  of  the  summons.  But  the  iniquity  does  not  stop  here.  If  « 
charge  has  been  given,  which  may,  like  the  summons,  be  also  left  at 
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tfie  door,  then  after  three  months  the  decree  becomes  as  unalterable 
as  the  decrees  of  the  ancient  Medes  and  Persians,  ^^  which  altered  not^ 
Aftior  this  brief  period  the  unfortonate  defender  is  at  the  mercy  of 
the  pursuer,  who,  for  a  fictitious  claim  of  debt  or  damage,  can  pounce 
on  the  person  or  property  of  the  defendant.  Thns,  without  the 
slightest  notice  of  the  proceedings  reaching  him,  he  may  find  himself 
inside  a  prison  (if  the  sum  is  between  L.8,  6s.  8d«  and  L.12),  or 
learn  that  his  most  valued  efiects  have  been  sold  for  nominal  sums 
at  the  market  cross.  All  this  may  be  perpetrated  without  any 
remedy  within  reach.  The  Sheriff  has  no  power  of  interference. 
There  may  be  a  remedy  in  the  Supreme  Court ;  such  is  at  once 
difficult  firom  its  cost  and  the  means  oi prating  the  fieJsehood  of  the 
return  or  execution  of  citation. 

The  danger  of  the  system  is  apparent,  and  has  in  several  instances 
been  realized,  that  some  remedy  is  demanded,  whereby  there  may 
be  greater  certainty  of  citations  being  made  known  to  those  for 
whom  intended.  Advertisement  in  the  local  papers  might  be  re- 
quired, where  appearance  is  not  made  on  a  key-hole  citation,  before 
final  decree  is  given  forth. 
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Notwithstanding  that  the  criminal  procedure  of  Scotland  is  upon 
the  whole  satisfactory,  and  that  the  principal  objects  which  it  has 
in  view  are  attained  with  tolerable  economy  and  regularity,  there 
are  a  number  of  defects  attending  it,  which,  though  rarely  of  im- 
portance enough  to  attract  the  attention  of  the  public,  cause  at 
times  much  hardship  in  individual  cases.  Some  proposed  improve* 
ments  in  this  department  of  law  have,  indeed,  received  attention. 
Among  these  may  be  mentioned,  the  giving  of  expenses  to  parties 
acquitted,  the  allowing  of  an  appeal  on  points  of  law  from  the 
Circuit  Courts  to  the  High  Court  of  Justiciaiy,  and  the  more  fre- 
quent holding  of  Circuit  Courts.  These  improvements  will  pro- 
bably be  adopted,  but  perhaps  not  until  simultaneous  improvements 
are  being  made  on  the  law  of  England.  Until  public  prosecutors 
liave  been  instituted  in  the  sister  country,  it  is  useless  to  endeavour 
-to  create  a  uniform  system  of  criminal  procedure  in  the  British 
£n)pire.     That  we  shall  one  day,  however,  have  such  a  system,  is 
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nndoabted ;  bot  the  day  is  cerUunly  distant,  and  in  the  meantime 
we  may  proceed  with  the  attempt  to  render  oar  own  system  as  per- 
fect as  possible.  The  improvements  advocated  in  the  Mowing 
pages  involve  no  fondamental  alteration  in  the  piindples  of  our  law, 
or  on  the  constitution  of  oar  criminal  courts.  They  might,  there* 
fore,  be  adopted  at  once,  provided  the  public  were  satisfied  as  to 
their  benefidal  results,  since  they  could  have  no  e£fect  in  retarding 
any  more  extensive  changes  which  might  afterwards  be  thooghi 
advisable. 

I.  One  of  the  first  steps  after  the  apprehension  of  a  person  charged 
with  a  crime,  is  to  take  his  examination  befi>re  a  magistrate*  There 
is  no  objection  to  this  step  as  a  means  of  guiding  jthe  ma^trate  as 
to  the  course  to  be  pursued  in  committing  or  dischai^ging.  Bat  the 
step  is  rendered  almost  useless  for  this  purpose,  by  its  being  made 
to  serve  another  and  quite  a  different  purpose.  What  is  now  nn- 
doubtedly  the  chief  object  of  the  examination,  is  to  obtain  fi?om  the 
accused  a  declaration  to  be  used  against  him  as  evidence  at  his 
trial.    To  this  proceeding  there  are  many  objections. 

Against  using  declarations  as  evidence  there  may  be  uiged  all 
the  objections  which  have  been  entertained  against  asking  men  to 
decide  upon  evidence  which  they  have  not  heard,  given  by  wit* 
nesses  whose  conduct  they  have  not  seen.     The  conduct  of  the 
accused  party  under  examination  may  have  been  so  fair  and  irank 
as  to  impress  the  magistrate  with  a  conviction  that  he  was  speaking 
the  truth,  or  it  may  have  been  so  wary  as  to  leave  the  imftfesdon 
of  an  opposite  conviction.    The  true  declaration  may  nevertheless 
contain  errors  and  inconsistencies ;  the  false  declan^ion  may  be 
consistent,  and  the  falsehood  incapable  of  detection  from  a  mere 
reading  of  the  document.    The  juiy  are  left  to  guess  how  the 
accused  conducted  himself  at  the  examination^    The  atoxy  giv^ 
them  to  consider  is  not  the  accused's  own  story  taken  down  in  his 
own  words.    The  order  of  arrangement  is  that  in  which  the  pnh 
curator-fiscal  has  put  his  questions,  the  words  of  it  are  the  words 
which  the  same  official  has  used  or  suggested.     One  is  ahnost 
tempted  to  doubt  whether  the  task  of  weighing  the  tmth  or  fSibe* 
hood  of  a  declaration  has  not  been  imposed  on  the  jury  with  a  view 
of  perplexing  rather  than  assbting  their  deliberation.     If  it  could 
be  assumed  that  every  false  answer  given  in  such  circumstances  was 
evidence  of  guilt,  and  every  true  answer  evidence  of  innocence^ 
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their  task  would  be  easy.  This,  however,  is  a  mere  metaphysical 
theory,  contradicted  by  common  sense  and  experience.  An  innocent 
person  may  tell  falsehoods  from  sheer  stnpidity,  or  because  he  is 
afraid  that  every  admission  he  makes  will  be  used  against  him. 
The  real  culprit  may  tell  the  truth  on  some  points  from  considera- 
tions of  policy.  The  result  is,  that  the  jury  are  required  to  value 
the  most  unsatisfactory  description  of  evidence,  under  circumstances 
the  most  disadvantageous. 

Nothing  can  better  illustrate  the  comparative  worthlessness  of 
declarations  in  the  scale  of  evidence,  than  the  fact  that  they  are 
regaxded  as  evidence  only  upon  one  side  of  the  cause.  It  is,  per- 
haps, more  correct  to  say  that  the  declaration  is  only  admissible  at 
the  instance  of  the  prosecutor ;  for,  once  it  has  been  admitted,  it  is, 
of  course^  evidence  eith^  for  or  against  the  prisoner,  according  to  the 
view  the  jury  may  take  of  its  credibility  and  import.  Even  in  this 
view,  however,  the  system  is  unfair  to  the  accused.  If  the  docu- 
ment is  evidence,  it  should  be  admitted  valstU  quantum^  either 
against  the  prisoner  or  in  exculpation  ;  and  it  savours  somewhat  of 
Draconic  legislation  to  give  the  prosecutor  the  power  of  availing 
himself  of  every  admission  a  prisoner  may  have  made,  and  to  de- 
prive the  latter  of  the  right  to  tender  in  evidence  such  explanations 
as  he  may  have  given.  It  would,  perhaps,  be  fairer  not  to  use 
against  a  prisoner  any  but  spontaneous  statements  made  previous 
to  apprehension ;  but  if  we  cannot  do  without  an  examination,  it 
ought  to  be  taken,  as  in  France,  in  open  court  before  the  judge, 
where  every  statement  might  have  its  effect  for  or  against  the  party, 
and  where  he  might  have  the  benefit  of  professional  assistance,  and 
the  protection  of  publicity. 

XL  There  is  another  defect  in  our  criminal  procedure  not  often 
remarked  upon,  but  at  the  same  time  of  a  very  serious  nature.  It 
would  certainly  astonish  those  who  are  unacquainted  with  our  legal 
system,  to  be  told  that  in  Scotland  a  person  may  be  brought  to  trial 
for  the  gravest  offence  without  knowing  one  word  about  the  charge, 
except  what  is  contained  in  the  indictment,  and  without  any  inti- 
mation of  the  nature  of  the  evidence  that  is  to  be  adduced  against 
Iiim.  The  law  supplies  him  with  the  names  and  addresses  of  the 
mritnesses,  and  there  it  stops.  It  will  not  help  him  to  ascertain  what 
^hey  are  to  say.  Usually,  the  Crown  witnesses  are  considerate 
enough  to  allow  themselves  to  be  precognosced ;  but  occasionally 
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ignorant,  prejadiced)  or  dishonest  witnesses  refuse,  and  against  their 
refusal  there  is  no  appeal. 

As  an  illustration  of  the  abuses  to  which  the  system  gives  rise,  we 
may  be  permitted  to  mention  two  cases  which  fell  within  the  spbeie 
of  our  practice,  and  with  the  details  of  which  we  are  perfectly  fiuniliar. 
In  the  case  of  Aitchison  and  Cockbuni,  tried  at  Jedburgh  Autamn 
Circuit  in  1859,  for  rioting  and  breach  of  peace,  the  chief  witness 
for  the  prosecution  was  a  policeman.    Some  eight  individual  in- 
stances of  assault  were  charged,  and  this  policeman  had,  according 
to  his  evidence,  been  eveiywhere,  seen  everything^  and  known 
eveiybody.    He  had  refused  to  be  precognosced,  so  that  the  de- 
fender knew  nothing  of  what  he  was  going  to  say,  and  had  no  op- 
portunity of  inquiring  into  the  truth  of  his  story,  or  of  ascertaining 
whether  he  could  or  could  not  have  been  as  ubiquitous  and  as  ob- 
serving as  he  professed.    Had  the  other  witnesses  taken  the  same 
course,  defence  would  have  been  impossible,  though,  as  the  esse 
turned  out,  one  of  the  parties  was  acquitted.    The  case,  however, 
affords  a  fair  example  of  the  mischief  the  system  is  calculated  to 
allow.    It  affords  room  for  the  easy  practice  of  successftd  perjury. 
The  perjury  may  earily  pass  undetected  at  the  time ;  and,  if  so,  it 
will  probably  pass  unpunished,  because,  after  sentence,  the  inteiest 
felt  by  the  prisoner's  advisers  in  the  matter  ceases  in  all  but  the  few 
cases  which  do  not  belong  to  the  pool's  rolL    The  second  case  al- 
luded to  was  that  of  Ann  and  Margaret  Milligan,  tried  at  the 
Glasgow  Spring  Circuit  of  1860  for  murder*    The  deceased  was 
found  murdered  in  her  house  in  the  forenoon.    Two  girls,  who  had 
been  playing  near  the  house-door,  spoke  to  the  discovery.    Thej 
had  seen  a  man  come  out,  and  leave ;  and  a  minute  or  two  after 
this,  one  of  them  had  entered,  had  seen  the  dead  bodj,  and  had 
given  the  alarm.    All  this,  it  was  ascertained  from  the  girls,  had 
likewise  been  witnessed  by  a  woman,  one  of  the  Crovni  witnesses, 
who  positively  refused  to  give  any  information  for  the  defence.  The 
accused  had  slept  in  the  house  the  night  before^  and  had  last  been 
seen  in  it  about  two  hours  before  the  discovery,  while  the  deceased 
was  in  life,  and  all  apparently  on  friendly  terms.    They  were  not 
seen  in  the  house  again,  and  a  few  days  afterwards  they  were  found 
in  Ireland  with  a  quantity  of  the  deceased's  wearing  apparel  in 
their  possession.      The  man   who  had  left  the  house  befinie  the 
discovery  had  fled ;  and  a  man  who  had  slept  in  the  house  the  night 
before,  had  taken  the  same  course.     Were  these  the  same  meo,  or 
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were  they  connected,  or  had  either  of  them  the  opportunity  of  com* 
mitting  the  murder  ?  These  were  questions  most  material  for  the 
defence,  as  upon  the  answer  to  be  given  to  them  depended  in  great 
measure  the  line  of  cross-examination  to  be  taken.  When  the 
woman  who  had  discovered  the  body  was  examined  (which  was  not 
till  the  trial  had  proceeded  for  some  time),  she  gave  a  description  of 
these  men  differing  materially  from  that  given  by  the  girls,  and,  if 
she  spoke  the  ttiith,  put  the  question  at  rest  by  swearing  that  a  very 
few  minutes  before  the  last  mentioned  man  came  out  of  the  honse, 
she  had  seen  him  knocking  at  the  door  for  admittance.  This  was« 
the  most  damaging  evidence  for  the  defence  in  the  whole  case ;  be* 
cause  it  showed  that  the  man  who  left  the  house  before  the  discovery 
could  scarcely  have  been  concerned  in  the  crime.  As  the  result  of 
the  trial  was  an  acquittal  by  a  narrow  majority,  it  may  easily  be 
imagined  how  important  for  the  purposes  of  defence  the  evidence  so 
industriously  withheld  must  have  been. 

The  practice  of  the  Scotch  law  in  this  matter  is  quite  exceptional. 
In  England  the  accused  has  ample  opportunity  of  knowing  what  is 
to  be  advanced  against  him.  The  depositions  are  taken  in  public 
before  a  magistrate,  and  he  is  entitled  to  a  copy  of  them.  EUs  ad- 
visers may  likewise  hear  the  Crown  evidence  repeated  before  the 
grand  jury.  In  France  the  accused  gets  a  copy  of  the  depositions, 
which  are  then  taken  by  the  procurator-fiscal  in  presence  of  a 
magistrate. — {Code  dH Instruction-  CriminMe^  sec.  305.)  The  same 
course  is  followed  in  most  of  the  German  States.  Even  if  it 
were  not  deemed  practicable  to  introduce  here  either  the  English 
or  French  system,  with  the  advantages  attendant  on  publicity, 
the  necessary  information  should  at  least  be  put  in  the  power 
of  the  prisoner,  and  this  might  be  done  by  giving  authority  to 
the  agent  of  the  accused  to  precognosce.  Occasional  inconvenience 
might  result  from  the  existence  of  such  a  power ;  but  the  truth  is, 
that  information  is  never  reihsed  by  the  intelligent  and  respectable ; 
and  there  is  no  reason  why  the  accused  should  suffer  for  the 
obstinacy  of  those  who  are  not.  Power  might  be  given  to  summon 
before  a  magistrate  any  person  refusing  to  answer  any  questions 
pertinent  to  the  issue,  and  then  to  enforce  answers.  The  power 
^would  rarely  be  abused ;  because  it  is  very  seldom  the  interest  of 
the  accused  to  irritate  and  annoy  a  witness  before  trial.  Such 
Authority  might  also  be  given  to  the  magistrate  as  would  prevent 

vot.  r^. — ^Ko.  XLvi.  ocroBift  IMO.  t  t  x 
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all  risk  of  it.  Powers  similar  to  what  is  here  sought  have  alwap 
pertained  to  the  public  prosecutor  in  regard  to  witnesses,  whether 
they  be  for  the  prosecation  or  for  the  defence ;  and.  this  afibrds  a 
reason  for  extending  it,  since  the  acquittal  of  the  accused,  if  inno- 
cent, is  of  infinitely  greater  consequence  to  the  State  than  his  con- 
demnation, were  he  ever  so  guilty. 

III.  The  next  defect  in  our  criminal  procedure  which  we  shall 
notice,  is  the  absence  of  any  provision  for  making  post-mortem  ex- 
aminations in  cases  of  death  from  suspected  crime,  and  the  absence  of 
any  provision  for  preserving  the  report  of  the  appearances  on  dis- 
section when  such  an  examination  has  been  made.     Some  regala- 
tions  have  indeed  been  made  by  the  Crown  officers,  but  they  are  veiy 
far  from  being  complete.     The  procurator-fiscal  may  employ  what 
medical  men  he  pleases  to  make  the  examination,  and  the  medical 
men  employed  may  make  such  a  report  of  the  appearances  as  suits 
themselves.    No  magistrate  need  be  present,  and  no  one  can  attend 
to  watch  the  interests  of  the  accused.     It  depends  upon  the  favoar 
of  the  prosecutor  when  the  prisoner  sees  the  report,  if  indeed  be 
ever  see  it  at  all ;  for  there  seems  no  legal  necessity  for  its  pro- 
duction.  The  report  may  be  deficient  in  every  way ;  it  may  omit  the 
description  of  organs  the  most  important ;  may  be  such  as  to  give 
another  medical  man  who  has  read  it  no  idea  of  the  cause  of  death; 
and  yet  the  accused  cannot  complain.     He  has  not  even  the  right 
to  have  the  defects  remedied  by  precognition.      For  information 
as  to  the  medical  facts  in  the  case,  he  is  completely  dependent  upon 
the  charity  of  the  medical  witnesses.       Fortunately,  be  seldom 
appeals  to  a  medical  man  in  vain  for  information ;  but  the  law 
ought  to  prpvide  for  the  embodiment  of  all  needful  information  in 
the  report ;  and  the  report  should  be  equally  accessible  to  the  ac- 
cused as  to  the  prosecutor. 

The  desirableness  of  having  some  regulations  for  taking  post- 
mortem  examinations  appears  to  have  struck  our  contemporary,  the 
Edinburgh  Medical  Journal  (May  1858,  Vol.  iii.,  p.  1041),  the  con- 
ductors of  which  have  taken  the  trouble  to  furnish  a  translation  of 
the  Prussian  regulations  on  this  matter.  Certainly  the  absence  of 
regulations  is  not  less  unfair  to  the  medical  profession  than  it  is  to 
the  accused.  There  may  be  a  few  members  of  the  profession  in  the 
large  towns  who  have  opportunities  of  learning  what  the  law  requires 
firom  them  in  making  post-^mortem  examinations, — what  facts  they 
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ought  to  record,  and  bow  they  are  to  record  them ;  hot  to  the  great 
majority  of  the  profession  a  legal  post-mortem  examination  is  a  thing 
which  occurs  once  or  twice  in  a  lifetime ;  and  if  left  without  direc- 
tions, they  make  the  report  with  such  fulness  and  in  such  form  as 
recommends  itself  to  their  common  sense ;  and  the  results,  dt  all 
events,  commend  themselves  to  lovers  of  variety. 

lY.  Passing  over  various  other  matters  which  might  possibly 
have  a£Porded  occasion  for  observation,  the  next  provisions  of  our 
law  of  criminal  procedure  which  seem  most  to  stand  in  need  of 
alteration  are  those  regarding  the  libelling  and  proving  of  previous 
convictions.    The  indictment  enumerates  the  previous  convictions 
to  be  proved,  and  the  proof  of  these  is  taken  before  a  verdict  is  re- 
turned upon  the  principal  charge.     Counsel,  in  addressing  juries, 
have  a  constant  topic  for  declamation  in  urging  upon  them  that  they 
must  throw  the  previous  convictions  altogether  out  of  view  in  con- 
sidering their  verdict  upon  the  principal  charge.     The  warning  is 
perhaps  repeated  in  more  telling  language  by  the  judge.   Yet  every 
one  knows  that  the  juries  are  asked  to  perform  an  impossible  task. 
£vidence  of  previous  convictions  is  just  evidence  to  character ;  and, 
in  weighing  other  evidence  in  any  degree  doubtful,  it  is  impossible 
to  throw  out  of  view  evidence  to  character,  whether  good  or  bad. 
If  it  be  considered  desirable  to  convict  bad  characters  upon  doubtful 
evidence,  the  present  mode  of  dealing  with  previous  convictions  is, 
of  course,  right.    If  other  views  prevail,  we  must  follow  the  system 
adopted  in  England,  and  not  meddle  with  the  previous  convictions 
till  after  the  verdict  has  been  returned  upon  the  principal  charge. 
In  this  way  of  proceeding,  the  convictions  would  not  be  recited  in 
the  indictment,  but  written  notice  of  those  to  be  proved  would  be 
served  upon  the  panel.    The  evidence  of  these  would,  if  necessaiy, 
be  sent  to  the  jury ;  but  in  most  cases  the  necessity  for  this  would 
be  obviated,  and  the  not  at  all  edifying  spectacle  of  criminal  officers 
jTiving  testimony  would  be  avoided,  if  power  were  given  to  ask  the 
panel  to  plead  to  the  previous  convictions.    By  proceeding  in  this 
manner,  some  certainty  would  be  attained  that  the  proof  of  the  pre- 
vious convictions  affected  the  only  matter  it  is  meant  to  affect — the 
Amount  of  punishment. 

An  anomalous  consequence  of  our  present  procedure  is,  that  pre- 
vious convictions  can  only  be  proved  when  they  are  for  the  same 
teohnical  denomination  of  crime.   A  criminal  may  have  been  all  his 
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life  a  thief;  if  he  tarns  robber,  he  is  to  be  treated  as  a  first  offender. 
He  may  have  been  often  convicted  of  embezzlement ;  if  he  varies 
his  way  ot  life,  and  takes,  say,  to  forgery,  be  is  again  viewed  as  a 
first  ofiender.  The  efiect  of  this  state  of  the  law  may  be  at  times 
odd  enough.  The  pickpocket,  who  for  his  next  offence  might  hare 
had  ten  years'  penal  servitude  as  an  incorrigible  thief,  may  escape 
with  four  years  as  a  young  robber,  if  he  have  only  first  given  his 
victim  a  moderately  good  thrashing.  Limiting  the  kinds  of  previous 
convictions  to  be  proved  has  an  air  of  humanity  about  it,  but  it  is 
mistaken  humanity.  A  criminal  b  no  better  because  he  changes 
from  one  breach  of  the  law  to  another,  and  to  the  public  it  signifies 
nothing  that  a  man  who  lives  habitually  upon  his  neighbour's  pro- 
perty has  discovered  a  new  modus  tranaferendi  daminii.  It  only 
proves  that  he  is  a  more  skilful  and  dangerous  character,  and  more 
deserving  of  severe  punishment.  The  question  of  the  amount  of 
punishment  to  be  given  is  so  entirely  one  of  circumstances,  that  a 
judge  can  never  have  too  mudi  information  as  to  the  previous  career 
of  a  convicted  person.  It  would  not  be  going  farther  than  was 
justifiable,  to  allow  all  previous  offences  against  property  to  be 
proved  in  the  case  of  a  conviction  for  an  offence  against  property ; 
and,  if  the  punishment  to  follow  were  not  necessarily  capital,  to 
allow  all  previous  offences  against  the  person  to  be  proved  in  the 
case  of  a  conviction  for  an  offence  of  that  kind. 

V.  The  last  amendment  we  have  to  suggest,  would  oou&t  in 
putting  the  prosecutor  to  his  election,  in  cases  of  proper  alternative 
charges,  to  say,  at  the  close  of  the  proof,  upon  which  of  the  two 
charges  he  asked  a  verdict.    There  are  cases  in  which  it  is  allowable 
to  send  to  the  jury  what  appears  to  be  an  alternative  charge,  as  in 
the  cases  of  theft  or  robbery,  assault  or  rape,  manslaughter  or 
murder.    In  these  cases,  however,  there  is  no  real  alternative  and 
it  would  not  be  difficult,  if  the  law  permitted  it,  to  frame  indictments 
which  should  not  involve  even  an  apparent  alternative*    Such  in- 
dictments truly  contain  cumulative  charges,  but  there  are  others 
where  the  alternative  is  real.    As  examples,  may  be  mentioned,  the 
cases  of  theft  or  reset  of  theft,  and  embezzlement  or  theft.    In  such 
cases,  the  prosecutor  sends  to  the  jury  dther  a  contradictory  state* 
ment,  or  he  asks  them  to  decide  a  question  of  law  upon  the  import 
of  his  evidence.    Neither  of  these  things  has  he  any  right  to  do. 
He  is  bound  to  know  the  effect  of  his  evidence,  and  to  know  what 
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crime  he  has  proved.  He  is  entitled  to  ask  for  a  verdict  for  that 
crime,  but  he  is  not  entitled  to  ask  for  a  verdict  for  another  crime, 
which  he  most  know  that  he  has  not  proved.  The  coarse  of  leaving 
the  alternative  charges  in  the  hands  of  the  jnry,  is  taken  because  it 
is  convenient  for  the  prosecntor,  who  always  takes  as  great  a  latitnde 
as  he  can  get ;  and  it  is  just  possible  that  behind  the  custom  may 
lark  some  confosed  idea,  that  half  a  case  apon  one  crime,  and  half  a 
case  apon  another,  make  oat  a  whole  case  for  a  conviction.  The 
practice  may,  however,  be  at  times  more  convenient  for  the  accased. 
In  one  case  (Kneen,  28  Jane  1858,  3  Irvine's  Reports,  p.  161), 
a  jaiy  returned  a  verdict  of  gnilty  upon  an  alternative  charge  of 
breach  of  trast.  The  case  was  sent  back  to  them,  with  a  direction 
that,  if  anything  was  proved,  the  case  was  one  of  theft.  The  jury 
retired  again,  and  after  a  while  returned  with  a  verdict  of  not 
proven.  In  this  case  it  will  be  admitted  that  it  would  have  been 
wiser  to  have  withdrawn  at  first  the  charge  of  breach  of  trust. 

formerly  it  is  believed  to  have  been  the  practice  of  the  Crown, 
not  indeed  to  withdraw  one  of  two  alternative  charges,  but  always 
to  do  what  is  certainly  the  next  best  thing, — ^to  state  upon  which 
alternative  it  was  thought  a  verdict  should  be  returned.    This,  how- 
ever, was  in  the  time  when  Crown  lawyers  were  less  chary  of  their 
eloquence.    The  idea,  that  in  ordinaiy  cases  it  is  not  necessary  to 
state  the  case  for  the  prosecution,  had  not  then  occurred.    Prisoner's 
counsel  would  not  have  regretted  had  it  still  remained  unknown. 
Crown  counsel  do  not  abstain  from  addressing  the  jury,  with  any 
view  of  not  pressing  the  matter  against  the  accused.    The  object  is 
to  prevent  the  prisoner's  counsel  knowing  what  are  considered  the 
strong  points  of  his  adversar/s  case,  or  the  weak  points  of  his  own ; 
in  short,  to  take  the  wind  out  of  his  sails.    The  latter  takes  his  re- 
venge, by  conjuring  up  every  argument,  good,  bad,  or  indifferent, 
that  might  have  been  used  against  him,  demolishing  one  after  the 
other  with  the  energy  of  the  knight  of  La  Mancha.    Ill-natured 
people,  however,  will  suggest  that  the  suppression  of  the  prosecutor^s 
speech  is  the  most  effectual  mode  of  inciting  the  judge  to  become 
<^  SL  terror  to  evil  doers ;''  thus  practically  securing  a  last  speech  in 
fikvour  of  the  Crown.    The  remedy  lies  with  the  Court.    If  the 
iVdvocate-Depute  will  not  perform  the  duty  for  which  he  is  paid, 
the  judge  is  not  bound  to  become  a  stop-gap  for  a  badly  fortified 
;  and  it  would  be  more  for  the  interests  of  justice  were  he  in- 
lably  to  decline  to  occupy  so  anomalous  and  so  invidious  a  position. 
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The  New  Law  Eaaminatiana  of  the  Glasgow  FacuUy. — Our  atten-- 
lion  has  just  been  called  to  a  very  interesting  address,  delivered  on  a 
recent  occasion  by  Mr  Bannatyne,  the  Dean  of  the  Glasgow  Faculty 
of  Procurators,  to  a  meeting  of  that  body.  The  leading  topic  which 
Mr  Bannatyne  brought  under  the  notice  of  the  Faculty,  was  the 
propriety  of  raising  the  standard  of  professional  culture  among  the 
candidates  for  admission  to  that  body ;  and  it  is  evident,  from  the 
manner  in  which  he  has  dealt  with  the  subject,  that  the  views  of 
the  speaker  are  the  result  of  a  careful  study  of  the  question,  and 
observation  of  the  improvements  that  have  been  introduced  into 
the  system  of  examinations  by  other  legal  corporations.  It  is  credit- 
able to  the  good  taste  and  judgment  of  the  influential  body  over 
which  Mr  Bannatyne  presides,  that  his  proposals  were  received  with 
marked  approbation  ;  and  it  is  satisfactory  to  know  that,  in  so  far 
as  they  admit  of  being  immediately  carried  into  efiect,  they  have 
already  received  the  formal  sanction  of  the  Faculty. 

For  a  complete  abstract  of  the  paper  in  question,  we  may  refer 
the  reader  to  our  pages  of  Legal  Intelligence.  But  there  are 
some  features  of  the  plan  which  deserve  a  more  particular  notice,  on 
account  of  their  important  bearing  on  the  legal  education  of  the 
country.  We  refer  to  the  proposed  system  of  periodical  examina* 
tions ;  and  also  to  the  claim  so  justly  advanced,  for  additional  pro- 
fessors in  the  University  Faculty  of  Law. 

The  subject  of  examinations  naturally  suggests  the  remark,  that 
the  requirement  of  certificates  of  attendance  at  classes  is  a  very  in- 
adequate and  deceptive  test  of  the  attainments  of  (he  student.     It 
is  quite  right  that  attendance  at  classes  should  be  enforced ;  for  it 
would  be  useless  to  provide  the  machinery  for  giving  a  liberal  edo- 
cation  to  the  student,  if  he  were  to  have  the  option  of  dispensing 
with  its  aid  to  suit  the  convenience  of  the  moment*     But  however 
useful  law  lectures  may  be,  it  is  quite  possible,  as  every  student 
knows,  to  hear  them  read  without  burdening  the  memory  with 
much  of  their  contents ;  and  Mr  Bannatyne  justly  observes,  that  it 
is  impossible,  without  encroaching  too  much  on  the  lecture  hoars, 
for  the  professor  to  institute  a  searching  exasiination  into  the  pro- 
fioipncy  of  his  pupils.    Pass  examinations  for  admission  to  the  j«t>- 
fession  are  liable  to  this  objection,  that  they  arc  invariably 
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the  sabject  of  ^^  cram ;"  and  it  is  a  fact,  that  a  sarfeit  of  knowledge 
crammed  into  the  system  within  a  limited  time  is,  like  a  surfeit  of 
food,  incapable  of  being  assimilated.  The  mass  of  new  ideas  be- 
wilders the  memory,  and  is  also  injurions  by  inducing  a  false  re- 
liance on  the  result  of  studies  hastily  prepared  and  as  speedily  for- 
gotten. With  the  view  of  checking  the  tendency  to  this  lazy  habit, 
the  Glasgow  Faculty  have  agreed,  on  the  suggestion  of  Mr  Banna- 
t}me,  to  institute  annual  examinations  of  the  apprentices  to  members 
of  their  body, — these  examinations  being  both  theoretical  and  practi- 
cal^  and  adapted  to  the  state  of  proficiency  which  may  be  expected 
from  students  of  the  different  years.  Some  of  the  topics  suggested 
may  appear  too  trivial  to  be  the  subject  of  formal  examination  ;  but 
when  it  is  remembered  that  the  examinations  are  to  be  followed  by 
certificates  of  merit,  and  that  such  certificates  will  be  made  use  of 
by  young  men  in  want  of  situations,  it  is  obviously  desirable  that 
they  should  be  of  a  nature  to  testify  not  only  as  to  the  applicants' 
literary  qualifications,  but  also  as  to  their  knowledge  of  the  ordinary 
duties  of  their  station.  The  examinations,  we  may  add,  are  quite 
voluntary,  but  we  have  little  doubt  that  they  will  be  well  attended. 

On  the  subject  of  additional  law  professorships,  the  profession 
will  sympathize  with  the  views  of  Mr  Bannatyne  and  the  Glasgow 
Faculty.  It  is  notorious  that  the  means  of  legal  instruction  in 
Scotland  are  very  defective.  Even  in  London  the  profession  are 
taking  measures  for  extending  the  system  of  tuition,  while  our 
Universities  still  lag  behind,  with  their  single  professorships  of  muni- 
cipal law.  We  trust  the  Glasgow  Faculty  may  succeed  in  induc- 
ing the  University  Commissioners  to  sanction  the  endowment  of 
Chairs  of  Conveyancing  and  Civil  Law.  At  the  same  time,  we 
would  suggest,  for  the  consideration  of  the  profession  in  Edinburgh, 
whether  it  is  right  that  they  should  allow  their  University  to  be  de- 
prived of  its  ancient  pre-eminence  as  a  seat  of  legal  learning.  The 
advances  made  by  the  metropolis  of  the  west  ought  to  stimulate 
the  lawyers  of  Edinburgh  to  fresh  exertions  in  the  cause  of  legal 
education.  We  cannot  help  thinking  that,  if  the  right  of  teaching 
were  opened  to  the  profession,  by  the  recognition  of  extra-academical 
chairs,  there  would  be  no  difliculty  in  obtaining  the  services  of  quali- 
fied lecturers  in  all  the  departments  of  legal  science  which  it  might 
be  thought  expedient  to  erect  into  separate  departments  of  study. 

The  Lord  Advocate  on  Social  Science. — ^The  address  of  the  Lord 
Advocate  to  the  Law  Department  of  the  Social  Science  Association 
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will  natarallj  be  read  with  interest  by  the  members  of  the  profes- 
sion. Both  in  style  and  in  the  choice  of  topics,  this  address  bears 
a  strong  resemblance  to  that  which  he  delivered  in  April,  at  the  re- 
quest of  the  Edinburgh  Trade  Protection  Society.  Indeed  it  could 
not  well  be  otherwise.  The  comparison  with  the  municipal  law  of 
the  two  divisions  of  our  island  was,  of  course,  a  subject  prolific  of 
observations,  as  was  that  panacea  of  sociologists,  the  codification 
of  the  laws.  The  Lord  Advocate  pointed  out  very  perspicuously 
and  clearly  the  causes  which  render  the  consolidation  of  statatoiy 
law  a  more  easy  task  when  applied  to  Scotch  statutes  than  it  is  with 
those  of  the  sister  kingdom.  May  we  not,  therefore,  ask,  why  is  it 
that  we  are  so  far  behind  our  neighbours  in  this  most  useful,  thoagli 
mechanical,  department  of  legislation  1  Two  departments  of  the  law 
we  could  mention  in  which  the  work  would  be  easy  and  the  results 
most  valuable.  We  refer  to  the  criminal  law  and  the  procedure  of 
the  superior  courts.  We  understand  that  an  edition  of  the  statutes  re- 
lating to  process  is  already  in  the  hands  of  the  printer ;  may  we  hope, 
after  the  bulk  and  intricacy  of  the  law  is  thus  palpably  exhibited,  that 
the  Lord  Advocate  will  see  the  necessity  of  carrying  out  practically 
the  suggestions  which  he  has  communicated  to  the  Assodation. 

Passing  over  the  observations  on  the  distinction  (so  uselessly 
maintained  in  England)  between  bankruptcy  and  insolvency,  we 
refer  with  satisfaction  to  the  Lord  Advocate's  remarks  on  the  Land 
Question.  The  subject  of  entail  is  dealt  with  in  a  bolder  and  more 
comprehensive  spirit  than  that  which  pervaded  his  former  address. 
We  think,  however,  that  his  Lordship  is  mistaken  in  supposing  that 
public  opinion  would  not  admit  of  a  complete  subversion  of  the  law 
of  entail.  When  Lord  Bntherfiird's  Act  has  come  into  full  opera- 
tion, entail  will  be  a  mere  figment  of  the  law,  ostensibly  providing 
for  a  perpetual  succession,  but  in  reality  defeasible  at  the  pleasurs 
of  the  heir  in  possession.  When  that  time  comes,  it  is  not  diflicuh 
to  foresee  that  the  form  as  well  as  the  substance  must  be  swept 
away ;  nor,  do  we  think,  that  an  acceleration  of  the  doom  which 
awaits  this  relic  of  feudal  supremacy  would  meet  with  much  opposi- 
tion from  the  landowners.  On  the  conveyancing  question,  the 
Lord  Advocate  merely  repeats  what  all  conveyancers  are  agreed 
upon,  that  no  further  simplification  of  titles  is  practicable  widmut 
abolishing  mid-superiorities.  This  is  a  question  partly  economicsl 
and  partly  legal.  Our  own  opinion  has  always  been,  that  tiie 
abolition  of  superiorities,  by  facilitating  transactions  in  lan^  woM 


THE  MONTH.  517 

ultimately  tend  to  the  benefit  of  the  proPessiony  though,  it  is  obvious, 
that  many  individuals  would  suffer  by  the  change. 

Criminal  Investigations. — ^Among  the  topics  discussed  in  the  Law 
Department  of  the  Social  Science  Association,  that  of  criminal  pro- 
cedure occupied  a  prominent  place.  Some  criticisms  on  the  subject, 
so  skilfully  handled  by  Lord  Ardmillan,  the  examination  of  prisoners 
in  their  own  cause,  will  be  found  in  another  place.  The  last  two 
months  have  been  remarkable  for  the  number  of  undetected  murders 
which  have  occurred  both  in  this  country  and  in  England.  While 
the  English  press  has  been  complaining  of  the  inadequacy  of  their 
system  of  coroners'  inquests,  and  demands  have  been  made  for  the 
appointment  of  a  Special  Commission  to  investigate  the  Road  tragedy, 
public  opinion  in  Scotland  is  equally  strong  in  the  conviction  that 
some  amendment  is  required  in  our  system  of  investigation.  Perhaps 
the  best  system  would  be  one  which  combined  the  most  approved 
features  of  the  two  systems.  The  great  defect  in  the  Scotch  system 
of  investigation  is  the  want  of  the  element  of  publicity.  It  is  notorious 
that,  even  in  recent  years,  public  prosecutions  have  failed  because 
witnesses  able  and  willing  to  give  evidence  on  essential  points,  have 
learned,  for  the  first  time,  on  reading  the  report  of  the  trial,  that 
their  evidence  was  requisite.  Such  miscarriages  in  the  administra- 
tion of  justice  could  scarcely  occur,  were  the  Crown  examinations 
taken  in  public  and  reported  (as  they  would  be  in  all  important  cases) 
by  the  press.  We  do  not  mean  to  affirm  the  existence  of  any  par- 
ticular virtue  which  may  be  supposed  to  reside  in  the  inquisition  by  a 
coroner  and  a  jury  of  twelve.  Jury  trial  can  be  of  little  value  where 
the  object  is  merely  to  ascertain  the  circumstances  attaching  suspi- 
cion to  certain  individuals  as  concerned  in  an  act  of  crime ;  and  we 
are  free  to  admit  that  an  examination  more  Scotice  by  the  Procura- 
tor-fiscal  before  a  Sheriff,  is  as  likely  to  elicit  valuable  evidence 
and  to  lead  to  the  discovery  of  guilt,  as  the  more  formal  method 
of  trial  which  custom  has  sanctioned  in  England.  But  we  cannot 
conceive  what  interest  the  public  can  have  in  allowing  such  exami- 
nations to  be  conducted  in  secret ;  and  we  are  more  than  ever  con- 
vinced by  the  unsuccessful  results  of  recent  criminal  investigations, 
that  until  the  public  are  put  in  possession  of  the  evidence  elicited 
under  the  direction  of  the  public  prosecutor,  there  can  be  no  security 
that  all  the  proof  of  which  the  case  admits  will  be  available  for  the 
purposes  of  retributive  justice. 

VOL.  IV. — ^NO.  XLVL  OCTOBER  1860.  U  U  U 
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We  undeistand  that  Mr  Robert  Bell  has  resLgned  the  Sheriffship  of  Berwick- 
shire ;  and  that  Mr  Young  will  be  appointed  to  the  vacant  office,  leagninglua 
present  appointment.  Mr  A.  R.  Clu-k,  who  resigned  the  office  of  senior  Adyo- 
cate-Depute  a  few  months  ago,  will,  in  that  case,  receive  the  appQintment  of 
Sheriff  of  Inverness-shire. 

Law  Education  in  Glasgow. — ^The  following  is  an  abstract  of  the  piopoeed 
amendments  in  the  system  of  education  for  the  apprentices  under  the  Glasgow 
Faculty  of  Procurators,  as  developed  in  Mr  Bannatyne^s  address  to  ^ 
Faculty : — 

1.  To  fix  the  beginning  of  apprenticeships  at  17  years  of  age,  still,  howeTer, 
keeping  the  term  of  apprenticeship  at  five  years,  and  one  year  of  clerkship. 
This  would  bring  parties  to  23  years  of  age  before  they  could  enter  the  Facaltjr. 

2.  A  gradual  elevation  of  the  standard  of  educational  qualification,  both  for 
apprenticeships  and  admissions  to  the  Faculty. 

3.  To  institute  bona  fidt  examinations,  so  as  to  ascertain  that  the  reqiiisite 
qualifications  have  been  actually  attained. 

4.  Refers  to  an  appended  schedule  (A)  containing  an  outline  of  the  sabjeds 
proposed  a^d  the  penods  for  examination,  which  is  divided  into  two  parte :  (1) 
on  application  to  oe  allowed  to  serve  as  an  apprentice,  and  (2)  on  application 
for  aomission  to  the  Faculty ;  which  last  is  subdivide — (1)  general,  and  (2) 
prof  eesional.  To  assist  the  Dean  and  Council  in  these  examinations,  experienced 
persons  may  be  called  in,  and  the  questions,  so  far  as  practicable,  to  be  answered 
in  writing. 

5.  Periodical  examinations  of  apprentices  and  clerks ;  and  this  perhaps  is  ^ 
chief  novelty  of  the  scheme.  These  examinations  to  be  once  a-year,  aod  oqd- 
ducted  by  the  Dean  and  Council,  or  a  Committee  of  the  Faculty,  and  to  be 
volimtary.  The  subjects  and  periods  of  examination  are  placed  under  four 
heads  in  a  schedule  (B)  appended  to  the  pamphlet.  Class  I.  For  those  who 
have  not  been  more  than  one  year  in  an  office ;  Class  II.  For  those  who  have  \ff^ 
from  one  to  two  years  in  an  office ;  Class  III.  For  those  who  have  been  from 
two  to  three  years  in  an  office ;  and  Class  IV .  Those  who  have  been  three  jean 
and  upwards  in  an  office.  Re-examinations  may  be  ordered  on  subjects  of  pR- 
vious  examination.  The  stimulants  to  these  voluntary  examinations  are  cew- 
cates  of  proficiency  and  prizes. 

6.  Prizes  to  be  given  for  essays  on  legal  subjects,  and  lectures  to  he  de 
livered  by  eminent  lawyers  and  others  on  such  topics  as  intemational  lav« 
codification,  assimilation  of  laws  of  different  States,  mercantile  usages,  mi 
speculative  questions  connected  with  the  amendment  of  the  law. 

We  print  at  length  the  portion  of  the  pamphlet  which  refers  to  the  proposed 
periodical  examinations : — 

*^  5.  There  is  a  farther  application  of  the  system  of  examination,  which  his 
not  yet  been  adopted  by  any  other  professional  body,  at  least  in  ScotJand,  bnt 
which  appears  to  me  Ukely  to  prove  very  valuable  in  converting  the  youig 
men  usually  employed  in  our  writing  chambers  into  well-trained  practiol 
lawyers,  and  intelligent  and  exact  men  of  business.  What  I  propose  is  feno<fi«^ 
examinations,  so  directed  as  to  test  the  progress  of  the  parties  examined,  from 
time  to  time,  in  that  technical  knowledge  which  it  is  the  intention  of  a  service 
for  a  term  of  years,  in  the  chambers  of  a  master,  to  bestow. 

"  Of  course  it  is  not  intended  by  this  proposal  to  interfere  directly  with  the 
routine  or  system  of  management  pursued  by  the  master  in  hia  writing  cfaan* 
bers.  As  he  has  the  responsibility,  so  must  he  have  the  control,  and  be  kh  tc 
the  exercise  of  his  own  discretion  as  to  the  way  in  which  he  can  best  combuie 
the  executioti  of  the  work  to  be  performed,  with  the  instruction  of  his  pop>l  ^ 
clerk.  Still  I  hope  it  will  not  be  presumptuous  in  me,  if,  in  passing,  I  recuDd 
my  brethren  how  much  greater  benefit  a  young  man  derives,  as  well  as  bo^ 
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much  more  useful  he  beoomes  to  his  master,  when  some  pains  are  taken  to  ex- 
plain to  him,  in  a  few  words,  the  object  and  effect  of  anything  he  may  from 
time  to  time  be  instructed  to  do,  and  when  he  is  thereafter  invited  to  draw  on 
his  own  resources  in  order  to  work  out  the  problem.  But,  to  return  from  this 
digression,  it  appears  to  me  that  to  establish  periodical  examinations  under  the 
direction  of  the  Faculty,  would  not  in  any  way  interfere  with,  but  rather 
recognise  and  strengthen,  the  control  and  discretion  of  the  master. 

*^§uch  examinations  would  be  of  use,  (1)  by  stimulating  the  young  men  to 
exertion  ;  (2)  by  affording  them,  in  the  shape  of  certificates  of  proficiency,  the 
most  honourable  and  serviceable  testimonials  they  could  procure ;  and  (3)  by 
rendering  them  much  more  useful  to  their  employers  during  the  whole  term  of 
their  service.  The  framers  of  the  Bill  for  the  amendment  of  the  existing 
English  Statutes  seem  to  have  viewed  this  question  in  somewhat  the  same  light, 
for  they  propose,  as  ahready  explained,  to  authorize  the  Judges  to  estaMish 
periodical  examinations  in  legal  knowledge,  during  articles,  and  to  extend  the 
examinations  before  admission  to  all  matters  of  business  usually  transacted  by 
attorneys. 

^^  But,  it  may  be  asked,  how  are  habits  of  business  and  mental  training  to  be 
tested  by  examination  ?  There  are  no  doubt  many  things  the  progress  in  which 
auinot  be  directly  ascertained  by  such  means — regularity  in  attendance, 
willingness  to  work,  and  such  like.  But  the  proposed  examination,  although 
necessarily  confined  to  subjects  of  a  different  xind,  may  be  so  contrived  as  to 
afford  indirect  evidence  even  on  these  features  of  the  conduct  and  character. 

**  What  I  have  to  suggest  on  this  part  of  the  subject  for  your  consideration 
is,  that  the  Faculty  should  &x  certain  stated  times  for  examiuations,  probably 
once  a-year.  At  the  times  so  fixed,  I  propose  that  the  Dean  and  Council,  or  a 
Committee  of  the  Faculty  to  be  specially  appointed  for  the  purpose,  should  pro- 
ceed to  examine  as  many  of  the  apprentices  and  clerks  as  may  choose  voluntarily 
to  c<Hne  forward,  and  to  grant  to  each  of  them  such  a  ^^  Certificate  of  l^fi- 
ciency*'  as  his  examination  may  entitle  him  to.  In  order  to  enable  the  young 
men  to  be  classified  for  these  examinations,  an  explanatory  statement  might  be 
circulated  beforehand,  indicating  generally  the  nature  of  the  subjects  on  which 
those  who  entered  their  names  for  examination  in  any  one  of  four  or  five  classes 
might  expect  to  be  examined. 

^^  It  would  be  premature,  at  present,  to  attempt  to  arrange  the  detail  of  sub- 
jects appropriate  to  each  of  these  cksses,  assuming  them  to  represent  the 
probable  progressive  advancement  of  an  apprentice  or  clerk  during  a  period  of 
four  or  five  years ;  but  I  b^  to  refer  you  to  the  Appendix  for  a  general  indica- 
tion of  their  character  and  classification.  The  standard  of  acquirement  ou^ht 
to  be  varied  from  time  to  time,  according  to  the  education  and  training  which 
the  young  men  are  in  the  habit  of  receiving  prior  to  entering  on  their  profes- 
sional duties. 

*^  Each  apprentice  or  clerk  wishing  to  be  examined  might  be  allowed  to 
chooBe  his  own  class,  and  even  to  some  extent  to  select  his  own  subjects  for  ex- 
amination— the  certificate  granted  being  of  course  made  to  correspond. 

^^  In  addition  to  the  proposed  certificate,  which  I  think  would  be  of  value  to 
a  yoong  man  seeking  for  new  employment,  I  would  suggest  that  the  Faculty 
should  give  prizes  to  those  who  had  passed  the  best  examination  in  each  class, 
allowing  the  successful  party  the  option  of  taking  it  either  in  money  or  in 
books. 

**  If  some  such  plan  as  that  I  have  now  sketched,  in  the  maturing  of  which 
the  practical  experience  of  the  members  of  Faculty  would  be  of  the  utmost  value, 
were  adopted,  f  have  little  doubt  that  Glasgow,  which  is  already  a  great  school 
of  practical  instruction  in  our  branch  of  the  legal  profession,  would  be  stiU 
more  largely  resorted  to  by  the  youths  who  are  prepanng  for  businees  in  various 
parts  of  Scotland  for  the  purpose  of  completing  their  education." 

The  Responsibilities  of  trustees. — The  subjoined  letter  addressed  by  Lord 
St  I^ieonards  to  the  Times,  and  inserted  in  its  city  article,  explains  the  precise 


520  LEGAL  INTELLIOENCE. 

bearing  of  the  Trust  Money  and  Law  of  Property  Amendment  Act  recently 


Sir, — In  your  money  article  of  Monday  last,  it  is  stated  that  tbe  23d  and 
24th  Victoria,  cap.  38,  empowers  the  Goort  of  Chancery  to  invest  trost  funds 
in  the  securities  raised  under  the  auliiority  of  Parliament,  sach  ss  those  for  the 
West  India  Islands,  Turkish  Guaranteed  Four  per  Cents.,  etc.,  upon  petition 
being  presented  by  any  of  the  parties  interested.  I  believe  that  you  will  do 
ffood  service  by  ii^orming  trustees  and  the  penons  for  whom  they  are  tnuteeB 
now  the  law  really  stands  under  the  two  Acts  of  the  last  two  sessions,  for  which 
I  am  responsible.  I  am  not  surprised  that,  in  this  day's  paper,  it  is  stated  that 
the  Act  of  the  sesnon  just  endea  was  brought  forwaid  by  toe  Lord  GhanoeOor, 
for  his  name  was  on  the  back  of  it,  owinff  to  his  having,  at  my  request,  in  my 
absence,  laid  it  on  the  taUe  and  moved  the  first  reading  in  ihe  House  of  I/sda 
— a  matter  of  form.  That  was  framed  and  carried  through  by  me  chiefly  aia 
supplement  to  the  Act  of  the  previous  session. 

'^Now,  the  law  stands  thus :— By  the  32d  section  of  the  22d  and  28d  Victoria, 
cap.  85,  where  a  trustee  is  not,  by  some  instruments  creating  his  trust,  ezprasly 
forbidden  to  invest  any  trust  fund  on  real  securities  in  any  part  of  the  Unit^ 
Kingdom,  or  in  the  Stock  of  the  Bank  of  England,  or  Irdand,  or  East  India 
Stodc,  it  is  lawful  for  him  to  invest  such  trust  money  in  such  securities  or  stock, 
provided  that  such  investment  shall  in  other  respects  be  reasonable  and  proper; 
and  by  the  12th  section  of  the  23d  and  24th  Victoria,  c.  88,  this  dause  is  made 
to  operate  retrospect velv.    By  the  last-mentioned  Act,  the  Lord  Chancellor, 
with  the  advice  of  the  oUier  equity  indues,  or  any  tliree  of  them,  is  empowered 
to  m^ce  such  graieral  orders  as  to  the  investment  of  cash  under  the  oontnd  of 
the  Court,  ^ther  in  the  Three  per  Cent.  Consols,  or  Reduced,  or  New  Bank 
Annuities,  or  in  such  other  stocks,  funds,  or  secui-'.ties  as  he  shall  with  soeh 
advice  see  fit ;  and  power  is  given  to  the  Lord  Chai^:;eDor  to  convert  any  Three 
per  Cent.  Bank  Annuities,  standing  or  to  stand  in  the  name  of  the  Aoooontant- 
General  of  the  Court  in  trust  in  any  cause  or  matter,  into  any  such  other  stocks, 
funds,  or  securities  upon  which,  by  any  such  genei-al  order  as  aforesaid,  cuh 
under  the  control  of  tine  Court  may  be  invested.    The  orders  for  the  oonveiaon 
are  to  be  made  upon  the  petition  of  any  of  the  parties  interested.    By  the  eaine 
Act,  trustees  having  power  to  invest,  their  trust  funds  upon  Government  se- 
curities, or  upon  Parliamentary  stocks,  funds,  or  securities,  may  invest  them  in 
any  of  the  stocks,  funds,  or  securities  in  or  upon  which,  by  sack  general  order, 
caj^  under  the  control  of  the  *Court  ma^  be  invested.     The  result  is,  that 
trustees  (including  executors  and  administrators^  may,  unless  forbidden  hv 
their  trust,  invest  the  trust  fund  in  real  securities  in  Great  Britain,  or  in  Bank 
Stock  of  Englimd  or  Ireland,  or  in  East  India  Stock,  which  has  been  held  to 
mean  the  Old  East  India  Stock.    The  Court  itself  can  invest  cash  in  such  stocks, 
funds,  and  securities  as  it  shall  see  fit,  and  make  a  general  order  ioar  the  purpose ; 
and  upon  the  petition  of  parties  interested.    Three  per  Cents,  may  be  convottd 
by  the  Court  into  such  securities  as  cash  may  be  invested  ux)on  unoer  any  general 
order ;  and  trustees,  with  the  usual  powers  to  invest,  may  resort  to  tlu  same 
securities.    The  power  to  the  Court  is  general,  and  does  not  enumerate  any 
puticular  securities,  as  it  was  considered  that  there  was  no  danger  of  this  power 
being  unduly  exercised.    The  principal  assuredly  will  never  be  {4aoed  in  danger 
in  order  to  obtain  a  large  interest.    The  32d  section  of  the  22d  and  23d  of 
Victoria,  cap.  35,  is  not  properly  framed,  but  it  is  not  likely  to  be  abused,  u 
trustees  will,  no  doubt,  act  with  great  caution  under  it.    By  the  Bill  of  the 
late  session,  as  it  was  sent  to  the  House  of  Commons,  this  dause  was  repealed, 
but  that  House  not  only  rejected  the  repeal  clause,  but  made  the  original  dause 
retrospective.    The  new  cUuaes  relating  to  trust  funds,  in  the  Bill  of  thelat^ 
session,  were  framed  by  me,  with  the  approbation  of  all  the  equity  judges,  and  in- 
vited in  the  House  of  Commons.   There  was  another  clause  in  substittttkii  of  the 
32d  section  of  the  22d  and  28d  of  Victoria,  cap.  35,  which  that  Houae,  of  oooise, 
objected  to  adopt,  as  they  were  determined  to  retain  the  32d  section  as  it  stood." 
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ENGLISH  LAW  BOOKS  OF  THE  SESSION. 

The  Law  of  Partnership^   including  JoinirStock  Companies.     By 
Nathaniel  Lindley,  Esq.    London :  W.  MaxweU. 

It  is  in  the  department  of  special  treatises  that  the  law  literature  of 
Scotland  is  most  deficient ;  and  it  is  accordingly  to  works  of  this 
description  that  the  Scotch  lawyer  will  look  for  assistance  when 
consulting  the  more  extensive  stores  of  learning  accumulating  by 
the  English  profession.  In  the  department  of  mercantile  law 
especially,  there  is  a  singular  paucity  of  special  treatises ;  even  the 
extensive  and  intricate  subject  of  partnership  being  absolutely  un- 
touched, except  by  the  institutional  writers.  Although  there  are, 
undoubtedly,  many  important  points  of  difierence  between  the 
English  and  Scotch  law  of  partnership,  not  the  least  being  the 
recognition  by  our  courts  of  the  personality  of  the  firm,  still,  as 
regards  the  equities  of  this  branch  of  the  law,  and  the  various 
topics  connected  with  the  management  and  winding  up  of  the  part- 
nership property,  which  constitute  a  fertile  source  of  litigation,  the 
English  authorities  may  be  consulted  with  great  advantage. 

£  undertaking  a  new  treatise  on  partnership,  Mr  Lindley  has 

been  spared  the  arid  and  unprofitable  task  of  wading  througn  the 

early  authorities;  for  we  may  take  for  granted  that  the  learned 

treatise  of  Mr  CoUyer,  and  the  disquisitions  of  Addison  and  Smith, 

have  been  for  him  a  mine  of  materials  wherewith  to  construct  the 

radimentary  portions  of  his  edifice.     Still,  the  task  of  collating  the 

decisions  of  the  last  fifteen  years  must  have  been  attended  with 

gcesX  labour ;  and  we  are  happy  to  add  (having  had  occasion  to 

examine  several  chapters  of  the  work  with  care),  that  it  appears  to 

be  thoroughly  executed.     Mr  Lindley  has  the  art  of  expressing  his 

propositions  neatly  and  clearly ;  and  it  is  not  too  much  to  say,  that 

throughout  the  chapters  of  these  two  bulky  volumes,  the  reader 

\9il\  find  little  that  is  redundant,  and  very  much  that  is  relevant  to 

the  question  he  is  seeking  to  solve,  in  the  place  where  he  expects 

to  find  it.     Considering  me  extent  of  the  ground  occupied  in  this 

new  treatise  (embracing  the  whole  circle  of  joint-stock  statutory 

lawj  the  law  of  banking,  shipping,  insurance,  and  other  mercantile 

associations),   and  the  accuracy  and  research   which   have  been 

brought  to  bear  upon  its  completion,  we  think  we  may  congratulate 

the   author  on  having  made  a  valuable  addition  to  the  stock  of 

standard  English  works,  and  one  which  will  be  appreciated  by  the 

profession  here,  as  well  as  in  the  country  to  which  it  more  directly 
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Tlie  Statutesy  General  OrderSj  and  Regulations  relating  to  the  Practice 
and  Jurisdiction  of  tlie  Court  of  Chancery^  etc.  By  G.  0. 
Morgan,  M.A.y  Barrister-at-Law.  Second  Edition.  London : 
VVildy  and  Sons. 

Precedents  of  Pleadings  in  Actions  in  the  Superior  Courts  of  Qm- 
man  Late ;  with  Notes.  By  Edward  ,  Bullen,  Esq.,  and 
Stephen  Martin  Leake,  Esq.    London  :  Stevens  and  Sons. 

We  have  looked  into  both  these  works,  which  constitute  the  latest 
authorities  on  the  pleading  and  practice  of  the  courts  of  law  and 
equity  respectively.  In  reading  the  reports  of  English  cases,  the 
Scotch  practitioner  is  frequently  obliged  to  resort  for  explanations 
of  the  technical  procedure  to  works  of  practice ;  and,  although  it  is 
not  likely  that  many  of  our  readers  will  desire  to  add  such  works  to 
their  private  collections,  yet  for  purposes  of  reference  they  may  be 
found  useful  in  this  country.  To  the  gentlemen  in  our  own  courts 
entrusted  with  the  duty  of  preparing  records,  a  day  spent  in  the 
examination  of  Messrs  Bullen  and  Leake's  precedents  of  pleading 
would  not  be  time  thrown  away.  The  penisal  of  these  methodical 
and  carefully  studied  forms  would  bring  very  forcibly  to  his  mind 
the  contrast  which  exists  between  the  mode  of  stating  of  pleas  in 
Westminster  Hall,  and  the  loose,  illogical,  and  desultory  statements 
which  find  admission  into  our  records.  We  say  nothing,  however, 
of  Bills  in  Chancery,  which  are  not  a  whit  more  rational  than  our 
own  pleadings,  and  are  infinitely  more  tedious.  As  regards  pro- 
cedure, we  mean  as  distinguished  from  pleading,  Mr  Morgan's  woiic 
may  be  advantageously  consulted.    On  the  subject  of  common  law 

Erocedure,  it  is  sufficient  to  refer  the  reader  to  the  excellent  treatise 
y  Messrs  Paterson,  Macnamara,  and  Marshall,  which  has  already 
acquired  a  reputation  as  the  standard  work  on  this  department  of 
practice. 

A  Practical  Treatise  on  the  Law  of  Marriage^  Divorce^  and  L^^ 
maeyj  etc.  Second  Edition.  By  John  F.  Macqueen,  Esq^ 
Barrister-at-Law.     London :  Maxwell. 

The  Practice  and  Evidence  in  Cases  of  Divorce  and  other  Matrir 
menial  Causes.  By  R.  T.  TiDSWELL  and  R.  D.  M.  Littlbb, 
Barristers^at-Law.    London :  Benning. 

The  business  of  the  Divorce  Court  must  be  increasing,  since  there 
is  a  call  for  a  second  edition  of  a  Treatise  on  Divorce,  by  Mr  Mac- 
queen.  The  fact  is  also  noticeable,  as  proving  that  the  literarv 
labours  of  that  gentleman  are  appreciated  by  the  English  profes- 
sion, a  circumstance  which  connrms  us  in  the  opinion  we  lately 
f'xpressed  regarding  the  qualifications  of  the  author.    Mr  Macqncen 
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ooaht  to  be  well  acquainted  with  the  law  of  divorce ;  since 
not  only  does  he  report  cases  from  the  courts  of  a  country 
which  has  for  centuries  dispensed  justice  to  injured  husbands  and 
afHicted  spouses,  but  he  has  also  been,  for  a  considerable  time,  offi- 
cial reporter  to  the  House  of  Lords  of  the  legal  points  which  arise 
in  the  discussion  of  Divorce  Bills.  It  is  true  that  Mr  Macqueen's 
£eports  have  given  just  cause  of  dissatisfaction  in  Scotland ;  but, 
as  we  have  already  had  occasion  to  observe,  his  failings  are  at- 
tributable not  to  want  of  capacity,  but  to  indolence  or  neglect. 
The  volume  before  us  demonstrates  more  plainly  than  ever  the 
injustice  Mr  Macqueen  has  done  to  his  own  capacity  for  author- 
ship, in  the  volumes  which  he  annually  presents  to  the  Scottish  pro- 
fession. May  we  regard  the  publication  of  this  really  useful  and 
well-digested  manual  as  an  earnest  that  Mr  Macqueen  is  prepared 
'^  to  tak*  a  thocht  and  mend?"  If  he  will  only  oring  to  the  com- 
pilation of  the  succeeding  numbers  of  his  Reports,  the  same  care 
that  he  appears  to  have  bestowed  on  the  editing  of  this  edition  of 
his  Ti'eatise  on  Divorce,  the  public  will  have  no  further  cause  for 
complaints  against  the  reporter. 

Messrs  Tidswell  and  Littler^s  work  is  occupied  as  much  with  the 
nature  of  the  evidence  required  in  divorce  cases  as  with  the  actual 
practice  of  the  Court.  Both  works  may  be  consulted  with  ad- 
vantage by  the  Scotch  practitioner  desirous  of  fortifying  some  new 
position  in  this  interesting  branch  of  law  by  an  appeal  to  the  practice 
of  courts  of  correlative  jurisdiction. 


Citgliatl  iuti. 


Railway. — Eesponsibiliiy  of  Carriers. — ^A  railway  oompany  received  a  dog, 
to  be  carried  by  them,  upon  a  written  contract,  signed  by  the  owner^s  agent, 
that  they  would  not  be  liable  for  any  dog  above  t£e  value  of  L.5,  unless  a  de- 
claration of  its  value,  signed  by  the  owner  or  his  agent  at  the  time  of  booking, 
should  have  been  given  to  them,  and  that  by  such  declaration  the  owner  shouM 
be  bound  ;  the  company  not  being  liable  in  any  event  to  any  greater  amount 
than  the  value  so  declared.  And  that  the  company  would  in  no  case  be  liable 
for  injury  to  any  dog  of  whatever  value,  where  such  injury  arose  whoUy  or 
partially  from  fear  or  restivenees.  And  that,  if  the  declared  value  of  any  dog 
exceeded  L.5,  the  price  of  conveyance  would,  in  addition  to  the  regular  fare,  be 
after  the  rate  of  two  and  a  half  per  cent.,  or  sixpence  in  the  pound  upon  the 
declared  value,  whatever  may  be  the  amount  of  such  value,  and  for  wnatever 
distance  the  dog  was  to  be  carried.  The  value  of  the  dog  was  not  declared,  and 
the  dog  was  loat  on  the  journey  by  a  casualty.  Held, — (1.)  That  this  contract 
contained  one  entire  condition,  the  meaning  of  which  was,  that  if  the  dog  was 
worth  more  than  L.5,  its  value  should  be  declared,  and  that  then  the  company 
would  not  be  liable  in  any  event  whatever,  unless  the  extra  charge  of  two  and 
a  half  per  cent,  was  paid.  (2.)  That  this  was  a  contract  within  Sie  provisions 
of  the  17  and  18  Yict.,  cap.  31,  sec.  7,  and  that,  under  that  section,  it  was  incum- 
bent on  the  company  to  show  that  the  contract  was  just  and  reasonable.     (8.) 
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That  two  and  a  half  per  cent,  for  all  distances  was  prima  fade  an  exoeanTe 
charge  for  insurance ;  and  the  company  not  having  shown  it  to  be  otherwise, 
the  condition  imposing  it  must  be  nela  unreasonaue,  and  ther^ore  void.  (4.) 
That  the  condition  being  void,  the  company  were  liable,  as  common  canien, 
for  the  fall  value  of  the  dog.  Semble^  tiiat  a  condition  by  wldch  the  railway 
company  were  relieved  from  all  liability,  unleas  a  reasonaUe  rate  of  iDBimiice 
were  paldf  is  not  void. — (Harrison  v.  The  London^  Brighton^  and  SouA  Coast 
Ry.  Co, 

Trustee — Removal  by  the  Court. — ^The  mere  fact  of  a  trustee  having  been 
bankrupt,  and  nothinff  more,  is  not  sufficient  ground  to  remove  him  from  the 
trust,  under  the  130th  section  of  the  Bankruptcy  Consolidation  Act  of  1849. 
—{Re  Bndgman,  8  W.  R.  598.) 

Will — Conditio  si  sine  Uberis, — A  testator  by  his  will  gave  certain  proi 
to  trustees  in  trust  for  the  four  children  of  his  sister,  and  directed  that  "sE 
one  or  more  of  them  decease  before  marriage,  and  leave  no  issue,  then  theii 
part  or  parts  shall  fall  to  the  remaining  brother  or  brothers,  or  their  issue,  share 
and  sluffe  alike.*'     Two  of  the  chilcben  died  unmarried  and  without  iasae. 
Another  died,  leaving  several  children.    The  remaining  child  died  married,  but 
without  leaving  any  issue.    Held,  that  the  word  ^^  and  "  could  not  be  changed 
into  '^  or,**  and  thoefore  that  the  gift  over  to  the  children  of  the  deceased  child 
did  not  take  effect.     The  M.  R.  observed — ^The  cases  of  BrownswordY,  Edwards, 
Maberly  v.  Strode^  and  Bell  v.  Phyn^  were  cited  as  strong  authoritieB  in  support 
of  the  contention  that  ^^  and  **  should  be  reed  ^^  or ;  '*  and  in  a  case  ezsctiy  re- 
sembling the  present,  Lord  Hardwicke  construed  the  word  ^^  and  **  as  eqnivalefit 
to  ''*■  or."    That  continued  to  be  the  doctrine  of  the  courts  for  fifty  years,  wl^ 
Lord  Ellenborough  thought  it  contrary  to  common  sense  to  read  *'*'  and**  dis- 
junctively ;  and  accordingly  in  Doe  v.  Jessep^  his  Lordship  decided  that  the 
word  was  to  be  taken  in  ite  literal  sense.    Since  that  time  the  decisioDB  have 
fluctuated  to  some  extent,  while  the  later  construction  has  been  followed  and 
confirmed  by  the  late  decision  of  the  House  of  Lords  in  Grey  v.  Pearson.   It 
is  of  the  greatest  importance  for  the  protection  of  titles,  that  weQ  settled 
principles  of  construction  should  be  followed ;  and  the  House  of  Lords  haring 
conaidered  the  case,  and  determined  that  the  views  of  Lord  Hardwicke  and  Sir 
William  Grant  should  be  reiected,  and  the  construction  of  Lord  EUenboRya^ 
adopted,  this  Court  is  bound  to  follow  that  decision.    I  am  unaMe  to  distingnidi 
between  the  two  cases.    In  Grey  v.  Pearson  the  words  were,  '^  subject  to  the 
trusts  aforesaid,  all  the  said  premises  herein  before  devised  shall  be  in  trust  lor 
my  grandson,  Robert  Watson,  and  the  heirs  of  lus  body ;  but  in  case  he  dioold 
die  under  the  age  of  twenty-one  years,  and  without  issue,''  then  over.    1  have 
read  the  observations  of  Lord  St  Leonards,  who  dissented,  very  carefully,  hot  I 
feel  bound  to  adhere  to  the  decision  of  the  House  of  Lords. — {Seccombe  t. 
Edwards,  8  W.  R.  695.) 

Specific  Beauest — Failure  of  Purpose. — ^Testator,  by  a  codicil,  reroked 

a  beq^uest  in  lus  will  of  L.IOOO,  to  be  applied  in  printing  a  MS.  work,  with 
certain  directions,  and  left  the  MS.  in  trust  for  his  grandson  F.,  that  the  trustees 
might  provide  for  the  publication  of  the  MS.  to  tiie  best  advantage  for  the 
interests  of  F.,  so  as  to  contribute  towards  raising  a  fund  to  aasiat  lum  at  the 
university.  *'  Should  F.  die  before  the  book  is  printed,  and  it  becomes  profitaUe, 
towards  the  printing  of  which  I  bequeath  L.IOOO,  and  G.  has  a  boy,  Iwuh  him 
to  inherit  all  the  benefit  that  may  be  derived  from  this  bequest."  The  book 
had  never  been  published,  as  it  was  not  thought  likebr  to  succeed.  Held,  thst 
the  primary  object  of  the  codicil  being  b^efit  to  F.,  he  was  entitled  to  the 
L.1()00,  although  the  particular  purpose  to  which  it  was  to  be  appfied  bad 
failed.— (i2e  Skinner's  Trust,  8  W.  R.  606.) 
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OUGHT  THE  OUTER  HOUSE  TO  BE  CONTINUED  AS  A  SEPARATE 

COURT  ? 

It  is  in  no  spirit  of  hostility  to  the  Court  of  Session  that  we  f^ain 
solicit  the  attention  of  the  profession  to  the  argent  necessity  which 
exists  for  carrying  into  effect  those  changes  in  the  constitution  of 
the  Court  of  Session  which  experience  has  snggestedy  and  which, 
it  is  generally  admitted,  have  been  too  long  delayed.    Ten  years 
have  already  elapsed  since  a  material  improvement  was  effected  in 
our  method  of  pleading  by  the  Lord  Advocate's  Act  of  1850. 
Sat,  with  the  single  exception  of  the  clause  in  that  Act  (subse- 
quently extended  by  the  Sheriff  Court  Act  of  1853)  which  enables 
either  of  the  parties  to  dispense  with  a  rehearing  in  advocations, 
there  has  not  been,  since  1825,  the  slightest  attempt  at  innovation 
in  the  constitution  of  the  Court  of  Session,  or  in  that  branch  of 
procedure  which  is  connected  with  the  power  of  review  exercised 
bj  the  Coart    It  is  therefore  impossible,  with  any  regard  to  truth 
or  propriety,  to  say,  that  those  who  are  bent  on  obtaining  some 
modification  of  the  power  in  question,  are  actuated  by  a  spirit  of 
discontent,  or  the  love  of  innovation.    Five-and-thirty  years*  ex- 
perience of  the  existing  system  of  procedure,  under  various  modi- 
fications; ten  years'  experience  of  its  working  after  everything 
has  been  done  that  experience  could  suggest  to  shorten  writs,  and 
facilitate  the  passage  of  actions  through  their  various  stages, — 
may  at  least  suffice  for  a  trial.    It  is  rumoured  that  the  English 
3ar^  taking  advantage  of  the  dbcontent  which  has  been  freely  ex- 
pressed, are  meditating  an  invasion  of  our  territory ;  and  it  is  not 
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too  mucli  to  say,  that  it  rests  with  the  present  generation  of  Scotch 
lawyers  to  determine  whether  they  will  acquiesce  in  the  subversion 
of  our  ancient  and  renowned  system  of  jurisprudence,  or,  by  a  jost 
adaptation* of  our  methods  of  procedure  to  the  wants  of  the  age, 
place  the  Court  of  Session  in  a  position  in  which  it  may  challenge 
invidious  comparison  or  attack. 

We  shall  not  affront  the  understanding  of  our  readers  by  ad- 
vancing a  single  reason  in  support  of  our  preference  for  the  latter 
view  of  the  alternative.    There  may  be  individuals  in  the  profession 
so  insensible  to  the  advantages  of  local  institutions,  so  imbued 
with  that  taste  for  dull  uniformity  which  is  characteristic  of  conti* 
nental  administrators,  as  to  be  incapable  of  appreciating  the  valne 
of  our  courts  as  national  institutions.  To  such  men,  eentraUzatm^A 
not  a  term  of  reproach,  but  a  recommendation.    There  are,  how- 
ever, other  considerations  more  peculiarly  affecting  the  profession, 
which  are  the  less  necessary  to  be  dwelt  upon,  because  their  infla- 
ence  in  modifying  opinion  is  always  instinctively  felt,  if  not  openly 
avowed.    We  do  not,  however,  think  it  necessaiy  to  appeal  to  the 
selfishness  of  the  profession  to  support  our  national  judicatory,  but 
may  be  content  to  rest  their  case  on  the  opinion  of  one  who,  in  all 
probability,  devoted  as  much  time  to  the  study  of  comparative  juris- 
prudence as  the  whole  tribe  of  legists,  ancient  and  modem,  taken 
together.    Mr  Bentham,  speaking  of  the  anticipated  importation  of 
the  English  system  of  legal  practice  into  Scotland,  thus  gave  vent 
to  his  indignation  in  language  more  emphatic  than  polite.    '^  I  have 
no  more  apprehension,"  he  says,  ^^  of  seeing  the  Scotch  nation  sub- 
mit to  defile  itself  with  any  such  abomination,  than  I  have  of  seeing 
the  Port  of  Leith  opened  for  the  importation  of  a  pack  of  mad  do^ 
or  for  a  cargo  of  cotton  impregnated,  secundum  arteniy  with  the 
plague  1" — (Benth.  Works,  vol.  v.  p.  42.) 

Bearing  in  mind  that  speedy  justice  is  the  great  desideratum  of 
suitors,  the  question  naturally  arises,  whether  some  plan  cannot  be 
contrived  for  curtailing  the  multiplicity  of  stages  at  which  dis- 
cussions may  be  raised  in  the  course  of  an  ordinary  litigation.  We 
may  at  once  say,  that  we  are  not  prepared  to  concur  to  the  full  ex* 
tent  in  the  views  entertained  by  many  members  of  the  profession 
relative  to  the  Outer  House.  There  is  a  large  class  of  cases  in 
which  it  is  most  desirable  that  the  privilege  of  obtaining  a  rehearing 
should  be  preserved,  without  subjecting  the  parties  to  the  hardship 
of  an  appeal  to  the  Court  of  ultimate  resort.     Nor  do  we  think 
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there  can  be  any  difficulty  in  distinguishing  and  defining  those 
bnmches  of  litigation  wherein  the  double  jurisdiction  is  unnecessary. 
If  such  a  classification  can  be  made, — if  litigants  can  be  spared  the 
annoyance  and  the  loss  of  time  and  money  incident  to  a  system  which 
allows  appeals  at  every  stage,  and  enables  a  defender  to  perplex  the 
case  with  legal  difficulties  where  the  true  issue  relates  purely  to  a 
matter  of  fact, — a  great  improvement  will  have  been  effected  in  our 
system  of  legal  procedure.  By  economizing  the  judicial  time,  an 
indirect  advantage  will  also  be  gained :  the  judges  will  have  more 
leisure  to  devote  to  those  cases  that  really  require  consideration,  and 
arrears  will  be  kept  down.  As  this  last  consideration  alone  ought 
to  be  a  sufficient  recommendation  of  the  contemplated  change,  let 
us  pause  a  moment  before  entering  into  details,  and  glance  at  the 
consequences  of  that  system  of  delay,  which  has  so  long  continued 
to  paralyse  the  administration  of  justice  in  Scotland. 

It  is  not  without  some  natural  touches  of  remorse  that  we  venture 
to  illustrate  this  part  of  our  subject  by  a  reference  to  the  sordid 
maxims  of  the  political  economists.    Yet  it  is  certain  that  the 
ministrations  of  the  judicial  office  are  just  as  much  subject  to  the 
natural  htw  of  supply  and  demand,  as  any  other  class  of  operations 
affecting  property  and  credit.    The  law  in  question,  it  may  be 
necessary  to  remind  the  reader,  is  twofold.    (1.)  When  any  given 
class  of  operations  affecting  credit  is  free  firom  artificial  encourage- 
ment or  impediment,  the  supply  adjusts  itself  to  the  demand ;  and, 
conversely,  the  existence  of  any  considerable  or  permanent  dis- 
proportion  between  the  demand  and  supply,  is  an  indication  of 
some  artificial  restriction.    (2.)  When  restrictions  on  the  supply 
have  existed  for  any  length  of  time,  the  operation  of  the  natural 
law  is  reversed,  and  the  demand  adapts  iUelf  to  the  supply.    It  is 
only  by  attention  to  both  these  principles  that  the  mischievous 
operation  of  restraints  upon  justice  can  be  apprehended  in  their 
foil  extent. 

In  ordinary  mercantile  operations,  any  disturbance  of  the  natural 
equilibrium,  in  the  shape  of  a  continual  demand  in  excess  of  the 
means  of  production,  is  manifested  in  two  ways.  There  is  an  im- 
mediate rise  in  the  price  of  the  commodity,  and  this  is  accompanied, 
to  a  greater  or  less  extent,  by  delay  in  the  execution  of  orders. 
There  are  countries  where  justice  can  be  bought.  We  may  instance 
the  Ottoman  Empire,  and  the  British  East  Indian  possessions ;  for 
it  is  well  to  be  reminded  that  even  British  protection  and  British 
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administEatioii  are  powerless  to  arrest  the  oormptioQ  incident  to  an 
unsettled  state  of  society.    Under  snch  conditions  of  sodety,  ire 
may  affirm  that  the  operation  of  the  mercantile  principle  in  the 
supply  of  judicial  ministration  will  be  traceable  in  its  direct  and 
most  pernicious  form.   But  where  impediments  to  the  natural  supply 
of  justice  take  place  in  the  tribunals  of  more  civilized  communities, 
the  operation  of  the  natural  laws  must  be  sought  for  in  more  indirect 
and  drcuitoas  channels.    Accordingly,  the  annals  of  judicial  pro* 
cedure  in  Great  Britain  afford  abundant  evidence  of  the  truth  of 
the  propoffltiony  that  in  proportion  to  the  difficulty  of  obiaimng  a 
deeiaionj  the  cost  of  litigation  is  enhanced.    When  the  arrears  of  the 
Court  of  Chancery  were  at  a  maximum,  the  expense  of  a  Chancery 
suit  was  ruinous.     And  every  practitioner  in  our  own  couTtfi  is 
aware  that  a  three  years^  litigation  costs  a  much  larger  sum  of  money 
to  the  client,  than  the  same  proceedings  would  cost  if  oompreBsed 
into  the  more  reasonable  period  of  six  months. 

But,  unquestionably,  the  direct  and  inevitable  operation  of  the  law 
of  supply  and  demand  on  the  administration  of  justice^  is  to  produce 
delayy — when  the  supply  of  administration  is  defective  or  inadequate. 
This  effect  is  precisely  analogous  to  the  delay  thai  occurs  in  the 
execution  of  mercantile  orders  in  consequence  of  restrictive  legiah- 
tion,  or  other  causes,  of  derangement  in  the  equilibrium  of  trade. 
The  resulting  consequences  are  equally  certwi  and  unfortunate. 
The  action  of  the  natural  law  is  reversed,  the  demand  is  diecked, 
and  ultimately  the  equilibrium  is  restored,  but  at  the  cost  of  great 
hardship  to  the  consumer,  and  heavy  pecuniary  loss  to  those  whose 
business  it  is  to  minister  to  the  wants  of  the  public. 

If  we  have  succeeded  in  placing  before  the  reader,  in  an  intdligiU^ 
form,  these  simple  deductions  from  the  truths  of  Political  Economy,  it 
must  now  be  apparent  that  the  amount  of  business  in  arrear  in  our 
courts,  at  any  given  time,  {iffords  but  a  very  ieeble  indication  of  the 
actual  loss  of  business  to  the  profession,  or  of  the  amount,  of  injustice 
endured  by  the  non-litigating  public,  who,  but  for  the  delay,  wouM 
naturally  seek  redress  through  the  ordinary  channels  of  judicial  de- 
cision. Let  it  ever  be  remembered,  that  while  the  fountain  of  justice  is 
choked,  the  natural  law  of  supply  and  demand  remains  in  abeyance. 
Every  one  is  aware  that  when  labour  is  scarce,  production  must  of 
necessity  be  limited.  Those  who  can  pay  the  highest  price  ai^  first 
served.  Those  who  can  afford  to  want  come  next  in  order.  Tbose^ 
.again,  whose  necessities  do  not  admit  of  delay  aro  excluded  alto* 
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gether,  or  resort  to  a  cheaper  and  inferior  sabstitute.  Now,  the 
natural  sabstitate  for  legal  redress  is  compromise.  Place  justice, 
cheap,  speedj,  and  effectual,  within  the  reach  of  eveiy  subject,  and 
compromises,  when  made  at  all,  will  be  made  on  fair  and  equal 
terms.  But  how  is  it  with  a  suitor  of  limited  means, — and,  we  will 
suppose,  engaged  in  a  business  demanding  all  his  available  capital, — 
when  he  finds  that  the  result  of  raising  an  action  is  to  place  the  pro- 
perty or  right  which  he  claims  beyond  his  reach  for  a  period  vary- 
ing, in  our  courts,  from  two  to  four  years  f  He  can  raise  no  money 
on  the  security  of  property  which  is  subject  to  the  hazards  of  litiga- 
tion. He  cannot  compel  the  defender  to  submit  to  arbitration ;  and, 
accordingly,  if  he  wants  capital,  or  if  the  right  in  dispute  is  necessary 
to  his  business,  or  essential  to  his  personal  comfort  or  convenience, 
he  is  driven  to  make  a  pecuniary  sacrifice, — or,  in  other  words,  to 
submit  to  injustice  in  order  to  obtain  it.  It  is  well  known  to  the 
practising  members  of  the  profession  that  such  sacrifices  are  fre- 
quently made,  to  avoid  the  still  greater  hardship  that  is  entailed  by 
a  contest  with  an  obstinate  litigant  under  the  dilatory  procedure  of 
our  courts  of  law. 

We  are  anxious,  before  unfolding  any  scheme  of  improvement 
in  the  practice  of  our  courts,  that  no  dubiety  should  remain  in 
the  mind  of  the  reader,  either  as  to  the  existence  of  the  grievance 
or  as  to  its  true  cause.  In  connection  with  the  last-mentioned 
topic  a  preliminary  question  arises,  which,  however,  need  not 
occasion  any  difficulty,  inasmuch  as  it  admits  of  an  exact  nu- 
merical solution.  Have  we  an  adequate  judicial  staff,  having 
regard  to  the  population  of  Scotland,  and  the  amount  of  litigation 
in  progress? 

This  may  be  best  considered  as  a  comparative  question ;  and  the 
result  of  a  comparison  with  the  courts  in  England  (in  which  there 
is  no  unreasonable  delay)  will  show  that  the  staff  of  the  Court  of 
Session  ought  to  be  more  than  adequate,  were  the  business  properly 
ordered  and  fairly  distributed.  Add  to  the  fifteen  judges  of  the 
English  courts  of  law,  seven  Chancery  judges  (including  three 
judges  of  the  Court  of  Appeal,  three  yice-Chancellors,  and  the 
Master  of  the  Bolls),  and  we  have,  with  the  two  judges  of  the 
Admiralty  and  Consistorial  Courts,  a  total  of  twenty-four  judges 
in  the  Superior  Courts  of  England ;  being  less  than  double  the 
number  in  the  Court  of  Session  and  Exchequer.  Now,  according 
-to  the  latest  returns,  the  proportion  between  the  populations  of 
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England  and  Scotland  is  about  six  to  one.  Population  being  the 
test)  it  would  therefore  appear,  that  so  far  firom  our  jadicitl  staff 
being  inadequate,  it  is  three  times  greater  than  what  is  considered 
sufficient  in  the  sister  kingdom. 

Various  causes,  however,  have  combined  to  render  resort  to  liti- 
gation more  frequent  in  Scotland,  in  proportion  to  the  popnlatioD, 
than  is  the  case  in  England.  The  chief  reasons  are :  (1.)  that  aveiy 
large  proportion  of  the  Scotch  population  are  engaged  in  trades  and 
manufactures,  or  other  occupations  giving  rise  to  questions  of  dis- 
puted right;  (2.)  that  the  law  is  not  so  well  settled  in  Scotland  as 
in  England.   The  dispensation  of  justice  with  open  doors  dates,  with 
us,  no  further  back  than  the  Sevolution.    The  publication  of  the 
Faculty  Decisions  only  commenced  in  1752,  and  the  great  balk 
of  our  commercial  and  equity  law  is  the  growth  of  the  present 
century.    The  number  of  moot  points  in  our  law  is  very  much 
greater  than  in  England,  where  the  system  of  public  trial  has 
subsisted  nearly  as  long  as  the  constitution,  and  where  equty 
jurisprudence  had  attained  a  high  degree  of  systematic  perfection 
centuries  before  Lord  Kames  promulgated  the  elements  of  the 
science  in  a  work  which  is  still  the  only  text-book  we  have  on 
this  subject. 

In  order  that  we  may  estimate  the  results  that  are  due  to  the  com- 
parative immaturity  of  our  law,  and  make  fair  allowance  for  the 
consequent  encouragement  to  litigation,  it  is  only  necessary  to  com- 
pare the  number  of  cases  heard  and  decided  in  the  courts  of  the  two 
countries.    The  comparison  is  easily  made ;  but  it  does  not  affiud 
the  slightest  encouragement  to  the  notion  that  any  addition  is  re- 
quired to  the  numerical  strength  of  the  Scottish  Bench.    In  the 
English  courts  of  law  there  were,  last  year,  3309  cases  set  down  for 
trial,  and  531  arguments  after  trial.    Add  to  these  the  cases  heard 
on  demurrer  and  in  error,  and  the  appeals  from  magistrates  and  other 
inferior  courts,  and  we  have  an  annual  total  of  at  least  4000  causes 
subject  to  adjudication  by  15  judges  of  the  English  courts  of  law. 
During  the  same  year,  the  7  judges  of  the  Court  of  Chancery  adju- 
dicated upon  4020  claims,  besides  disposing  of  an  immense  mass  of 
non-contentious  business.    When  we  state  that  the  number  of  de- 
crees in  foro  pronounced  by  the  Court  of  Session  in  1859  was 
1076,  of  which  only  527  were  Inner  House  cases  (including  in  this 
number  151  litigated  summary  applications),  it  is  apparent  that  the 
performance  of  the  Court  of  Session  is  far  below  that  of  the  supanor 
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tribunals  of  law  and  equity  in  England.^  The  English  judges,  we 
believe,  work  harder  than  their  Scottish  compeers,  yet  it  cannot  be 
said  that  the  latter  do  not  give  a  fair  day's  attendance  on  their  judi- 
cial duties.  How  does  it  happen,  then,  that  the  work  is  not  done? 
The  fault  is  in  our  system  of  rehearing. 

Now,  it  is  surely  possible,  without  making  any  very  radical  change 
in  our  forms  of  process,  to  import  into  the  Scotch  system  some  of 
those  elements  of  the  English  procedure  which  have  contributed  to 
the  more  speedy  despatch  of  cases.    A  distinction  has  already  been 
recognised  in  our  code  of  procedure  between  jury  cases  and  the 
actions  not  appropriated  to  trial  by  jury ;  and  there  can  be  no  doubt 
that  the  intention  of  the  Legislature,  in  transplanting  jury  trial  into 
Scotland,  was,  that  all  such  cases  should  go  before  a  jury  at  once,  in 
order  that  the  facts  and  the  law  might  be  determined  at  the  same 
time,  reserving  to  the  parties  the  privilege  of  a  rehearing  on  any 
question  of  law  that  might  arise  as  an  exception  to  the  judge's 
chaige.     Unfortimately,  the  intention  of  the  Legislature  has  been 
defeated  in  consequence  of  our  forms  of  process  enabling  the  parties 
to  raise  questions  of  law,  under  the  name  of  ^^  relevancy,"  as  preju- 
dicial questions  anterior  to  trial.    It  is  trae  the  Court  have  latterly, 
with  a  most  praiseworthy  determination,  endeavoured  to  discounte- 
nance discussions  on  relevancy  where  issues  are  requisite ;  but  delay 
is  still  sought,  and  too  frequently  obtained,  by  raising  a  discussion 
on  the  question,  whether  issues  ought  to  be  granted.    Nor  do  we 
see  any  way  of  escaping  from  the  difficulty,  except  by  enlarging 
the  discretion  of  the  judge,  or  by  establishing  a  classification  of 
cases  analc^us  to  the  Law  and  Equity  jurisdiction  of  the  English 
tribunals. 

It  18  not  necessary,  however,  for  this  purpose,  that  we  should 

'^  We  subjoin  an  abstract  of  the  particulars  taken  from  the  Parliamentary 
Return  for  1859  :-— 


Decrees  in  Absence,  Outer  House, 
Incidental  Applications,  Ex  parte^ 

Decrees  in/oroy  Outer  House, 

Ist  Division, 
2d  Division, 

Incidental  Applications  (1st  Division, 
litifokted,  .   (2d  Division, 

Jury  Trials,         .... 


276 
888 

524 
221 
155 
105 
46 
25 


1164 


1076 


Total,    ....        2240 
— (Accounts  and  Papers,  1860,  No.  28.) 
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enlarge  the  circle  of  cases  ^  appropriated"  to  jury  trial.    What  we 
desiderate  is  a  classification  of  cases  into  those  which  prima  fatM 
involve  proof,  and  those  which  involve  what  is  properly  matter  of 
law  for  the  determination  of  the  Court.    We  would  not  propoee  to 
interfere  with  the  discretion  of  the  judge  as  to  the  manner  in  which 
the  proof  is  to  be  taken  ;  but,  whether  jury  trial,  proof  on  comim»- 
sion,  or  proof  before  the  Lord  Ordinary,  is  resorted  to,  we  think  it 
important — (1.)  That  the  points  to  be  proved  should  be  stated  in 
issues,  or  ^^  questions  of  fact ;"   (2.)  That  these  questions  dix>M 
exhaust  the  case,  embracing  both  the  law  and  the  facts ;  and  (3.) 
That,  after  proof  has  been  taken,  there  should  be  only  one  hearing  of 
the  parties  on  the  entire  case,  unless  in  the  event  of  the  Court  being 
equally  divided,  or  of  their  Lordships  considering  the  question  of 
sufficient  importance  to  be  laid  before  the  whole  Court.    As  a 
necessary  adjunct  to  these  main  features,  we  would  propose  abso- 
lutely to  prohibit  reclaiming  notes  on  questions  of  relevancy ;  at  the 
same  time,  empowering  the  Lord  Ordinary  to  direct  such  additional 
statements  of  fact  to  be  added  to  the  reoord  as  may  be  necessaij  to 
furnish  a  proper  foundation  for  the  issues  desired  by  ^ther  party. 

It  is,  of  course,  an  easy  task  to  raise  objections  to  any  scheme  that 
may  be  devised  for  improving  the  procedure  of  our  courts ;  and  we 
are  quite  prepared  to  learn  that  a  majority  of  those  who  are  so  far 
interested  in  the  subject  as  to  peruse  our  remarks  with  attention, 
and  who  have  doubtless  already  discovered  a  ^^more  excellent  way," 
regard  our'  proposals  as  the  results  of  a  well-meaning  but  voisr 
directed  zeal.    To  all  such  objectors  we  beg  to  convey  the  assuranoe, 
that  they  have  entirely  mistaken  the  aim  and  object  of  our  inquiries. 
We  merely  wish  to  show  that  improvements  are  practicable  without 
entirely  revolutionizing  the  forma  of  procedure;  and  the  possibilitj 
of  effecting  improvements  can  never  be  better  displayed  than  bj 
explaining  the  manner  in  which  it  is  proposed  they  should  be  earned 
out.     The  consideration  that  there  are  twenty  other  modes  of  re- 
forming the  practice  of  the  Court,  is  not  an  obstacle  against  us,  bat 
an  argument  in  our  favour.    The  particular  method  employed  is  a 
matter  of  very  secondary  importance ;  but  it  is  of  some  consequence 
to  be  able  to  prove  that  there  are  methods  by  which  the  labours  of 
the  judges  may  be  lightened,  and  the  delay  which  is  incident  to  cor 
existing'procedure  avoided. 

Such  being  our  object,  a  very  brief  explanation  may  suffice  re- 
garding the  nature  of  those  alterations  in  the  teehnicat  tanas  d 
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procedure  which  would  be  requisite  in  order  to  give  effect  to  the 
principles  already  ennnciated.    It  is  not  necessary  for  that  purpose 
that  any  change  should  be  made  in  the  structure  of  the  record,  or 
the  procedure  incidental  to  its  completion.    Up  to  this  stage  of  the 
journey,  the  lawyer  may  be  said  to  steer  by  chart ;  but,  when  the 
record  is  closed,  he  is  fairly  at  sea.    There  is,  however,  one  excep- 
tion.   If  the  case  belongs  to  the  class  of  Appropriated  Actions,  the 
order  is  uniformly  to  close  the  record  and  allow  issues  to  be  lodged. 
Objections  to  the  relevancy  can  only  be  raised  on  the  adjustment 
of  issues, — a  rule  wliich  ensures  the  debate  being  carried  at  once  to 
the  Inn^  House,  where  the  case  is  either  forthwith  prepared  for 
^ial,  or  the  action  is  stopped  by  a  decree  of  absolvitor.    But,  if  the 
action  is  not  one  which  positive  law  or  uniform  custom  has  fixed  as 
appropriate  to  jury  trial,  the  order  most  usually  taken  is  ^'  close  and 
debate."    Not  till  the  case  has  been  hung  up  three,  or  even  six, 
months  in  the  Debate  Bolls,  does  the  Lord  Ordinary  discover  that 
there  is  nothing  to  debate  about,  or  (which  is  still  more  unfortunate 
lor  the  parties)  that  there  is,  at  any  rate^  a  part  of  tlie  ease  which 
cannot  be  decided  without  a  trial  of  fact.    Let  us  take  an  illustra- 
tion.   On  the  6th  of  June  1860,  a  reclaiming  note  was  put  out  for 
hearing  by  the  First  Division,  in  an  action  of  damages  directed 
against  a  well-known  and  much  respected  member  of  the  legal  pro- 
fession in  Edinburgh.    Counsel  had  not  spoken  three  minutes,  when 
it  was  suggested  from  the  Bench  that  the  interlocutor  could  not  be 
supported,  because,  while  allowing  issues  to  be  lodged  on  one  branch 
of  the  case,  it  reserved  certain  other  conclusions  for  after-considera- 
tion.   Counsel  were  agreed  as  to  the  impropriety  of  the  course  which 
had  been  taken,  but  some  doubts  were  raised  as  to  the  terms  of  the 
interlocutor  which  ought  to  be  pronounced.    The  difficulty,  however, 
was  at  once  removed  by  the  discovery  of  a  precedent,  in  the  shape  of 
an  interlocutor  pronounced  in  the  same  case  by  the  same  Division 
exactly  twelve  months  before.    Was  it  the  fault  of  their  Lordships 
that  two  premature  appeals  had  been  taken,  and  two  years  consumed 
in  endeavouring  to  induce  the  Lord  Ordinary  to  apply  his  mind  to 
the  whole  facts  of  the  case  ?    Clearly  not.    Accordingly  an  inter- 
locutor was  pronounced,  recalling  that  of  the  Lord  Ordinary,  and 
directing  that  parties  should  be  heard,  with  a  view  to  the  ascertain- 
ment of  the  facts  on  the  whole  case.    This  case  illustrates  very 
ibxx:ibly  the  complete  anarchy  which  prevails  with  reference  to  the 
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order  and  method  of  procedure  in  cases  not  specially  appropriated  to 
jaiy  trial. 

Another  case  of  recent  occurrence  may  be  referred  to  as  an  ex- 
ample of  the  ntter  laxity  of  practice  with  regard  to  the  ascertainment 
of  facts.  The  qaestion  involved  was  mainly  a  matter  of  law  relating 
to  the  designation  of  a  glebe ;  and  the  Court  were  about  to  give  judg- 
ment, on  the  assumption  that  certain  facts  stated  on  record  were 
admitted  by  both  parties.    This  turned  out  to  be  a  mistake,  and 
the  advising  had  to  be  delayed  until  the  parties  should  ascertain  by 
inquiry  whether  the  facts  in  question  could  be  admitted.    It  is 
easy  to  say  that  parties  should  come  prepared  either  to  admit  or 
deny  allegations.     But  when  it  is  remembered  that  the  order  to 
^^  close  and  debate"  is  too  generally  pronounced  as  a  matter  of 
course,  without  the  slightest  reference  to  the  facts  of  the  case,  it  is 
not  surprising  that  the  parties,  after  spending  two  years  in  a  paper 
war  over  the.  record,  should  be  unwilling  to  acknowledge  that  all 
their  efforts  have  been  thrown  away,  and  to  ask  for  that  wfaidi 
should  have  been  the  next  step  afte)r  closing  the  record,  an  order 
for  proof.    It  is  because  proof  is  not  asked  for  at  the  proper  stage, 
that  cases  ure  so  often  laid  before  the  Court  without  the  materiab 
essential  to  a  satbfactory  decision. 

What  we  desiderate,  therefore,  is,  first  of  all,  the  establishment  of 
an  imperative  rule,  that  the  facts  must  be  ascertained  before  the 
Court  is  required  to  apply  the  law.    It  should  be  the  duty  of  the 
Lord  Ordinary,  when  the  record  is  closed,  to  call  upon  counsel  to 
state  whether  either  of  the  parties  desires  a  proof  of  his  averments. 
If  no  proof  is  denmnded,  he  should  be  required  to  pronounce  an 
interlocutor  finding  that  the  parties  have  renounced  probation.  If 
otherwise,  then  we  would  propose  that  the  Lord  Ordinary  should 
then  and  there  determine  in  what  manner  probation  is  to  be  taken, 
and  allow  the  parties  to  give  in  issues,  or  questions  of  fact,  exhaustive 
of  the  grounds  of  action  and  defence,  and  in  such  terms  as  thej 
may  think  appropriate.     We  think  also  that  the  Lord  Ordinaiy 
should  have  powef  to  adjust  the  terms  of  these  issues  or  questions, 
and  that  his  decision  should  be  final,  unless  leave  were  given  to  re- 
claim for  reasons  to  be  stated  in  the  interlocutor,  or  unless  the 
interlocutor  was  one  refusing  an  issue  altogether  on  the  ground  of 
irrelevancy.    As  regards  jury  causes,  the  adoption  of  this  syBtem 
would,  in  nine  cases  out  of  ten,  ensure  the  possibility  of  having  the 
trial  brought  on  in  the  same  session  in  which  the  cause  comes  into 


k 


TO  BE  CONTINUED  AS  A  SEPARATE  GOUBT  f  535 

Court.  Questions  of  law  would  continue  to  be  raised  on  bills  of 
exceptions  or  motions  for  new  trial  as  heretofore,  and  would  be  dis- 
posed of  not  later  than  the  following  session.  In  the  event  of  the 
judges  of  the  Inner  House  being  of  opinion  that  a  new  trial  is 
necessary,  they  should  have  the  power  of  directing  new  issues  to  be 
tried,  in  the  same  manner  as  that  power  is  at  present  exercised  by 
the  House  of  Lords. 

This  brings  us  to  the  question,  whether  there  is  any  reason  for 
continuing  the  system  of  a  double  hearing  where  the  facts  are 
ascertained  otherwise  than  by  jury  trial  ?    Practically,  there  are 
but  two  other  modes  of  deciding  the  facts :  viz.,  by  proof  on  com- 
mission, and  by  trial  before  the  Lord  Ordinary.    The  provision  of 
the  Act  of  1850,  by  which  proof  on  commission  is  prohibited  except 
of  consent  or  on  report  to  the  Inner  House,  appears  to  have  been 
introduced  for  the  purpose  of  discouraging  this  mode  of  taking 
proof;  but  it  is  remarkable  that,  although  various  new  modes  are 
provided  by  this  Act,  no  attempt  has  been  made  to  simplify  the 
procedure  where  a  proof  on  commission  is  allowed.    Now,  this  Act 
expressly  recognises  the  inexpediency  of  allowing  rehearings  on  the 
evidence;  e.g,j  the  provisions  for  trial   by  arbitrators  exclude  all 
review  except  on  questions  of  law*  stated  at  the  trial ;  and,  where 
the  trial  is  before  the  Lord  Ordinary  without  a  jury,  there  is  to  be 
no  appeal  on  the  evidence  other  than  a  rehearing  before  himself — 
a  provision  which,  as  might  have  been  expected,  leads  to  no  practical 
result.    We  would  propose,  therefore,  as  far  as  possible  to  assimi- 
late the  practice  where  proof  is  taken  on  commission  to  that  which 
obtidns  in  trials  before  the  Lord  Ordinary.     With  this  object  in 
view,  the  privilege  of  a  rehearing  before  the  Lord  Ordinary,  on  his 
own  notes  of  the  evidence,  should  be  taken  away ;  and,  with  regard 
to  proofs  on  commission,  we  would  propose  that  the  proof  should  be 
confined  to  specific  questions  of  fact,  adjusted  as  already  explained ; 
that  the  proof  should  be  taken  as  far  as  possible  continuously,  and 
sfaonld  either  be  discussed  before  the  Lord  Ordinary  on  the  footing 
that  his  decision  is  to  be  final,  or  (as  we  would  prefer)  it  should, 
without  going  before  the  Lord  Ordinary,  be  at  once  printed  and 
reported  to  the  Inner  House,  thereby  saving  the  expense  and  delay 
occasioned  by  the  present  system  of  double  hearing.    Whatever 
advantage  may  be  derived  by  the  Court  from  the  consideration 
bestowed  by  the  Lord  Ordinary  on  questions  of  law,  they  can 
derive  none  whatever  from  his  investigation  of  evidence  not  taken 


536       THE  OUTEB  HOUSE  AS  A  SEPARATE  COURT. 

before  himself.  On  the  contrarji  it  is  admitted  to  be  the  doty  of 
each  of  the  judges  to  read  and  consider  the  proof  for  himadf ;  and, 
as  parties  will  not  be  content  with  the  conclnsions  of  a  nngle  mind, 
it  is  much  better  that  they  should  be  enabled  without  delay  to  lay 
the  evidence  before  a  full  Bench. 

In  the  preceding  suggestions  our  object  has  been  twofold :  (1.) 
To  assimilate  the  procedure  in  all  actions  depending  on  proof  as 
much  as  possible  to  juiy  trial^  so  that  there  shall  be  only  one  hear- 
ing on  the  whole  case,  embracing  both  the  law  and  the  facts;  and 
(2.)  To  stop  or  discourage  reclaiming  notes  at  all  stages  of  the 
cause  anterior  to  the  ascertainment  of  the  facts.     One  great  caose 
of  premature  reclaiming  notes  has  still  to  be  noticed.     The  existing 
rule  as  to  the  finality  of  interlocutors  in  the  Outer  House  is  an 
anomaly,  and  an  anomaly  productive  of  serious  inconvenience.   It 
is  not  so  in  the  Sheriff  Courts  :  it  is  not  so  in  appeals  to  the  Hoose 
of  Lords.     From  the  petty  sessions  to  the  Court  of  ultimate  jam- 
diction  there  is  but  one  exception  to  the  rule,  that  an  appeal  agabst 
one  interlocutor  carries  with  it  the  privilege  of  bringing  all  prior 
interlocutors  under  review.     That  exception  occurs  in  reclaiming 
from  the  Lord  Ordinary's  Court  to  the  Divisions ;  the  rule  being 
absolute,  that  a  Lord  Ordinary's  interlocutor  is  final  unless  the  case 
be  immediately  removed  to  the  Inner  House.    The  effect  of  the  mk, 
as  our  readers  must  be  aware,  is  not  to  secure  finality,  but  simply 
to  compel  the  parties  to  reclaim  against  all  interlocutors  smottm,  at 
an  infinite  cost  of  time,  labour,  and  judicial  attention.     Now  that 
the  decrees  of  Sheriffs  have  been  co-ordinated  with  those  o(  the 
Lords  Ordinary  as  respects  the  liability  to  review  in  the  Inner 
House,  the  maintenance  of  the  distinction  as  regards  time,  is  per* 
fectly  indefensible.     It  is  injurious  to  the  metropolitan  profeasion, 
because  it  gives  to  the  suitor  in  the  Sheriff  Courts  an  advantage  not 
possessed  by  them,  who  take  tlie  initiative  in  the  Court  of  Session. 
Actions  of  the  greatest  magnitude  may  be  begun  and  prosecated  to 
a  conclusion   before   the   Sheriff-substitute  without   interruption; 
and  after  a  formal  appeal  has  been  taken  to  the  Sheriff,  the  whole 
case  may  be  brought  up,  and  a  review  obtained  by  the  Inner  House, 
and  ultimately  by  the  House  of  Lords,  on  every  interlocutor  of  im- 
portance ;  while  in  the  Court  of  Session  the  unfortunate  litigant  k 
tortured  by  the  necessity  of  reclaiming  against  every  separate  inter- 
locutor, involving  at  each  stage  the  preparation  of  a  new  pleading, 
printing,  enrolment,  appearance  by  counsel  on  the  Single  Bilbr 
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mdefinite  adjournment,  and  nltimately  an  argument  on  the  merits, 
and  an  advifling* 

We  believe  there  is  but  one  opinion  amongst  the  profession  as  to 
the 'impolicy  and  inconvenience  of  this  system.  Onr  own  opinion 
is  favoarable  to  the  introduction  of  a  clause  on  the  model  of  the 
25th  section  of  the  Sheriff  Court  Act,  prohibiting  review  except  in 
the  case  of  interlocutors  sisting  process,  decerning  for  interim  pay- 
ment, or  disposing  of  the  whole  merits  of  the  cause,  and  reserving 
the  right  of  bringing  prior  interlocutors  under  review  along  with  the 
merits*  But,  apart  from  the  expediency  of  depriving  parties  of  their 
right  to  obtain  an  immediate  review,  we  would  still  urge  the  pro- 
priety of  at  least  allowing  the  parties  to  exercise  the  option  of  re- 
fraining from  claiming  a  review  until  the  merits  have  been  decided, — 
a  claim  which,  under  the  present  system,  is  too  frequently  advanced 
without  the  slightest  benefit  to  either  party,  and  very  much  against 
the  inclination  of  both. 


THE  PHILOSOPHY  OF  LAW  MAXIMS. 

IV. — ^BoNA  Fides. 

Ik  the  first  number  of  these  discussions,  we  expressed  our  intention 
of  dealing  with  those  legal  maxims  which  have  a  common  applica^ 
tion  in  the  Roman  law  and  in  the  law  of  Scotland ;  and  we  proposed 
to  confine  our  attention,  in  the  first  place,  to  the  subject  of  obliga* 
tions.  In  pursuance  of  that  object,  we  have  already  commented  on 
the  doctrine  of  possession  as  a  question  of  fact  entering  largely  into 
the  ordinary  relations  of  life ;  and,  in  the  last  two  papers  of  the 
series,  we  were  occupied  with  the  illustration  of  a  general  principle, 
which  operates  in  the  two  systems  with  strikingly  similar  results. 
As  a  further  step  in  the  same  direction,  we  come  now  to  consider 
the  important  branch  of  law  comprehended  under  the  title  of  Bona 
f^des.  Numerous  as  are  the  points  of  contact  which  have  appeared 
in  the  ground  we  have  already  travelled  over,  they  range  themselves 
in  this  department  in  a  still  clearer  and  stronger  aspect.  It  is  the 
paramount  assertion  in  the  Roman  jurisprudence  of  the  principle  of 
Jnstice  that  invests  it  with  an  indestructible  power,  and  renders  its 
provisions  suitable  for  all  classes  and  all  conditions  of  society.  The 
same  consolidation,  in  our  own,  of  equitable  rules  with  the  positive 
elements  of  law,  justifies  the  reputation  which  it  has  long  enjoyed 
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among  modeom  Bystemsy  and  recalls  more  strongly  than  any  other 
of  its  featoresy  the  source  from  which  it  has  principally  sprang. 

The  subject  of  bona  fides  may  be  regarded  from  many  points  of 
view*    It  suggests,  for  example,  a  speculatiye  inquiry  in  connection 
with  the  circumstance  that  the  region  of  monJs  here  encroaches 
somewhat  largely,  and  not  altogether  in  harmony  with  the  strict 
theory  of  its  constitution,  upon  the  sphere  of  law.    Or  it  might  be 
considered  in  its  historical  bearings,  from  its  first  rude  application 
in  the  early  Roman  system,  onwards  through  the  impetus  it  re- 
ceived from  the  equitable  beneficia  of  the  Prsetor,  till  its  final  in- 
corporation with  the  statute-books  of  Justinian.    Or,  in  a  still 
more  practical  aspect,  it  might  not  be  uninteresting  to  trace  its  own 
separate  conclusions  on  the  basis  of  the  isolation  which  is  sometimes 
held  between  it  and  the  positive  law.    But,  apart  firom  the  circnm- 
stance  that  our  subject  is  bounded  by  precise  limits  which  we  may 
not  safely  overstep,  none  of  these  points  of  view  are  likely  to 
establish  anything  beyond  the  vaguest  speculative  results.    Whatr 
ever  objections  may  be  raised  against  the  treatment  of  bona  fidu 
as  an  element  of  law,  it  is  impossible  to  ignore  the  fact  that  it 
was  thus  regarded  by  the  ancients,  and  that  its  authority  in  modeni 
practice  rests  upon  a  foundation  not  less  extensive  than  secue. 
We  are  prepared,  therefore,  in  spite  of  all  theoretic  contradic- 
tions, to  give  full  effect  to  a  principle  which,  in  addition  to  its  own 
internal  evidence,  bears  with  it  such  strong  traditional  significance. 
And  leaving,  for  the  present,  all  <k>ubt,  and  speculation,  and 
scrutiny  aside,  we  shall  continue,  as  in  dealing  with  less  unoertun 
subjects,  to  record  common  points  of  agreement  in  the  two  systems 
as  common  positive  results. 

The  general  bearing  of  bona  fides  oti  the  system  of  law  is  ex- 
pressed in  the  maxim : — 

"  Bonmjidei  non  convenit  de  apicibus  juris  disputareJ'^ 
It  is  not  consistent  with  good  faith  to  insigt  on  extreme  sabtletiesol  kw. 

Obvious  as  the  construction  of  this  rule  is,  it  is  yet  important 
that  the  precise  limits  of  its  application  should  be  carefully  defined. 
Like  many  moral  propositions  which  affirm  a  remedy  for  an  ac- 
knowledged evil,  the  popular  appreciation  of  it  is  too  apt  to  be 
carried  beyond  the  measure  in  which  it  was  intended  to  apply.  It 
does  not  contemplate,  as  fit>m  a  superficial  view  it  might  be  held, 
to  establish  an  opposition  between  law  and  justice^  exalting  the  one 
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for  its  dear  equitable  action,  while  censuring  the  other  on  the 
ground  of  its  possible  defects.  It  does  not  contemplate,  in  other 
words,  to  raise  a  contrast  between  the  popular  view  of  justice  as  an 
expression  of  blunt  common  sense,  and  the  scientific  view  of  law 
as  a  system  of  pure  logical  results.  It  only  says  that  legal  argu- 
ments are  not  to  receive  all  the  extension  which  they  may  be  able 
to  bear ;  that  subtlety,  merely  as  such,  is  not  to  receive  effect  when 
the  ends  of  justice  are  to  be  promoted,  and  the  presence  of  the  one 
is  inconsistent  with  the  execution  of  the  other.  The  utility  of  law 
as  a  science,  and  the  necessity  of  developing  its  legitimate  conclu- 
sions, are  fully  reserved  in  the  statement  of  the  rule,  and  all  intel- 
lectual refinement  is  not  ignored  because  the  sophistry  of  the 
casuist  is  condemned. 

The  Roman  jurist,  after  asserting  the  principle  that  law,  in  aiming 
at  the  common  good,  must  embrace  much  that  does  not  receive 
support  from  technical  rules  of  reasoning,  proceeds  to  illustrate  the 
rule  from  the  provisions  of  the  Lex  Aquilia.    Among  other  things, 
that  law  enacted,  that  if  several  persons  united  in  stealing  a  neigh- 
bour's beam,  which  they  were,  individually,  unable  to  carry  ofi^, 
they  were  to  be  held  liable  as  if  every  one  had  committed  the 
offence  wholly  for  himself  (Dig.  ix.  2-51).    In  strict  language,  it 
might  be  held  that  no  one  had  been  guilty  of  the  theft,  since  the 
act  charged  was  to  each,  considered  singly,  physically  impossible. 
Bat  it  was,  nevertheless,  true  that  the  wrong  done,  though  not  a 
theft  in  the  scholastic  sense  of  the  term,  was  still  a  theft  in  all  its 
tangible  results ;  and  since  its  comprehension  within  the  definition  of 
the  technical  offence  did  no  further  violence  than  to  ofiend  a  some- 
'what  subtle  use  of  language,  the  law  resolved,  in  the  interests  of 
jostice,  that  it  should  be  regarded  as  practically  the  same.    So  it 
T^BB  in  civil  law.    If  a  debtor  received  from  his  creditor  a  power  of 
sale — as,  for  example,  of  an  article  of  hypothec  or  pledge — ^an  aliena- 
tion of  the  subject  by  the  debtor^s  heir  was  held  valid,  and  sustained. 
In  particular  cases  it  might  well  be  made  a  question,  within  what 
limits  the  creditor  intended  the  exercise  of  the  right ;  but  the  law, 
considering  that  such  inquiries  could  only  tend  to  promote  subtlety 
in  argument,  established  the  general  principle  that  the  sale,  once 
effected,  could  not  be  impugned. 

There  is  little  need  for  illustration  of  the  rule  in  reference  to  the 
lsL^99  of  Scotland.    Nations,  like  individuals,  in  the  fij^t  exercise  of 
tellectnal  fireedom,  may  sometimes  err  in  exalting  the  instrument 
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over  the  practical  purposes  which  it  is  intended  to  subserve.    Iii 
modem  life,  this  is,  unhappily,  still  the  experience  of  many  European 
states;  and,  in  some  cases,  national  peculiarities  are  tending  to 
aggravate  the  natural  effect*    Bat  onr  law  has  been  xnatiured 
through  many  peaceful  ages,  and  is  the  production  of  a  people  too 
long  accustomed  to  the  liberty  of  thought  and  action  to  be  dsozled 
by  the  glitter  of  speculation  into  a  disregard  of  the  rights  of  justice 
and  the  blessings  of  social  order.    And  it  is  conspicuous  not  obIj 
in  comparison  with  systems  where  these  ends  are  but  imperfectly 
developed,  but  takes  precedence  over  those  in  which  they  have  l<mg 
been  the  objects  of  familiar  practice.    A  happy  form  of  administnr 
tion  has  contributed  largely  to  this  result.    In  Scotland,  in  fevoor- 
able  contrast  with  the  rule  in  England,  the  association  of  law  and 
equity  has  tended,  among  other  practical  benefits,  to  maintain  the 
independence  and  the  authority  of  judges^^a  fact,  the  history  of 
which,  in  circumstances  less  propitious  than  our  own,  might  have 
been  the  record  of  injustice  and  oppression,  but  which  has,  actoaUy, 
been  productive  of  the  happiest  results.     Our  law  has  thus  been 
carried  to  its  present  excellence,  not  only  by  the  efforts  of  prudent 
legislation,  but  assisted  and  improved  at  every  stage  in  the  veiy 
process  of  administration.    And  so  the  rule  we  are  considering  » 
true  of  it  in  a  double  sense — true  of  the  laws  which  are  positivdy 
fixed,  and  of  the  machinery  through  which  they  are  carried  into 
practical  effect. 

In  the  contrast,  however,  between  the  Civil  law  and  the  law  of 
Scotland,  an  important  limit  must  be  observed  in  the  application  oC 
the  rule.     With  the  exception  of  a  few  imperial  ordinances,  the 
Romans  possessed  but  little  written  law  previous  to  the  legidation 
of  Justinian.    They  were  thus  exempted  firom  the  conflict  which 
must  always,  to  a  greater  or  less  extent,  subsist  between  ike  fixed 
and  the  variable  elements  of  law ;  and,  therefore,  the  principle  <^ 
the  rule  might  be  asserted  not  less  of  the  whole  compass  of  thor 
system  than  of  eveiy  period  of  its  history.    But  with  ns,  firom  the 
earliest  times,  a  statutory  law  has  been  growing  up  by  the  side  of 
the  customary  law ;  and  neither  the  mdst  watchful  care  in  prepara- 
tion, nor  the  widest  judicial  licence  in  the  matter  of  €x>nstmction, 
have  been  able  to  repress  a  certain*  attitude  of  hostility  which  has 
always  reigned  between  the  two.    The  unformal  character  of  the 
one  naturally  tends  to  the  promotion  of  equify.    Statatesi  dn  the 
other  hand,  drawing  after  them,  in  many  cases,  a  strict  inlerpr^a- 
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tioo,  and  regardless  by  their  very  constitatioii,  of  the  qualifications 
introduced  by  circumstances,  do  not  always  operate  towards  the 
asBertion  of  right.  Where  they  are  imperatiye,  and  provision  is  not 
made,  by  special  enactment,  to  meet  the  case  of  exceptions,  their 
enforcement  may  sometimes  be  accompanied  by  a  particular  form  of 
that  subtlety  which  is  deprecated  in  the  rule.  The  famous  bond 
case  of  Thomson  y.  MCrummofCa  Trs.y  1st  Feb.  1856,  verifies  the 
restriction  we  have  imposed  upon  the  action  of  the  rule ;  the  direct 
legislative  interference,^  on  the  other  hand,  which  the  palpable  in- 
justice of  that  case  suggested,  is  a  testimony  to  the  sympathy  which 
sobsists  between  its  principle  and  the  genius  of  our  law. 

EEaving  thus  illustrated  the  general  bearings  of  equity  upon  our 
law,  we  shall  not  stop  to  consider  the  maxim,  ^'  In  omnibus  quidem 
tnaxime  tamen  in  jure  CBqwtas  speetanda  sk^ — ^Regard  is  to  be  had 
to  equity  in  all  things,  but  especially  in  law.  We  pass  on  to  the 
rule: — 

^^Non  capUur  qui  jus  pvhUcum  sequitur.^^ 
He  is  not  overreached  who  acts  according  to  the  public  law. 

In  a  certain  general  sense  of  the  term  Fraud,  this  rule  might  have 

been  included  in  our  previous  discussions  upon  that  subject.  Strictly 

interpreted,  however,  it  falls  more  properly  to  be  considered  under 

the  doctrine  oi  bona  fides.    It  makes  reference,  in  an  indirect  form, 

to  a  class  of  transactions  against  which  relief  is  accorded  by  laW, 

not  so  much  on  the  principle  that  positive  dishonesty  constitutes 

their  inducing  cause,  as  because  they  fidl  in  some  of  the  conditions 

of  equitable  dealing.    Against  the  consequences  of  firaud,  legal 

protection  will  be  extended  to  all,  without  respect  of  age  or  person  ; 

only  minors,  in  some  cases,  women^  and  others  labouring  under 

certain  incapacities,  are  entitled  to  plead  the  want  of  that  sufficient 

understanding  which  the  law  assumes  as  present  in  the  ordinary 

transactions  of  men. 

The  contrast  suggested  in  the  rule  between  the  private  and  the 
public  law  has  special  reference  to  the  case  of  minors,  who  may  be 
relieved  firoih  the  effects  of  lesion  in  the  one  sphere,  but  occupy  the 
same  position  as  others  in  estimation  of  the  latter.  Public  law 
being  constructed  on  a  general  consideration  of  what  is  fair  and 

^   19  and  20  Yict.,  c.  89,  An  Act  "  to  abolish  certain  unnecesBaiy  Iotidb  in 
tJbe  J^raming  of  deeds  in  Scotland.*' 

VOLn  IV.— no.  XLVn.  NOVEMBSB  1860.  z  z  z 


542  THK  PHILOSOPHY  OF  lAW  MAXIMS. 

jnst  for  all,  no  one  is  imderstood  to  suffer  loss  from  its  operatiooy 
and  no  provision  exists  for  particnlar  cases  in  which  snch  loss  may 
be  alleged.    Private  law,  on  the  other  hand,  though  not  defident  in 
roles  and  principles  of  general  application,  is  necessarily  indet^mir 
nate  in  action,  and  deals  with  special  drcnmstances  by  the  yeiy 
terms  of  its  constitution.    It  is,  therefore,  subject  to  all  the  mo^- 
fications  which  public  policy  may  impose  in  view  of  the  various  re- 
lations of  life,  and  in  satisfaction  of  the  claims  of  justice.    Among 
sudi  modifications  may  be  classed  the  privileges  accorded  to  minors 
by  the  Roman  law,  and  continued  in  our  own,  at  once  in  the  same 
spirit  of  indulgence,  and  to  the  same  extent.^ 

Both  systems,  however,  agree  in  recognising  the  restrictbn  which 
is  indicated  by  the  rule.    In  the  Soman  law,  when  a  minor  sued 
cautioners  who  had  undertaken  the  responsibility  of  a  debt  in  ^o&bcm^ 
the  first  step  of  procedure  was  an  allocation  by  the  jftts  publicmi  of 
a  pro  rata  share  on  each.    Then  each  was  liable  only  for  the  amount 
decreed  against  him ;  and  the  assertion  of  the  rule  is  verified  in  the 
circumstance,  that  the  minor  was  not  entitled,  on  the  supervening 
bankruptcy  of  one  cautioner,  to  recommence  proceedings  with  the 
view  of  saddling  on  the  others  the  share  of  the  de&nlter  (Dig.  46— 
1 — 51).    As  to  the  law  of  Scotland,  on  the  other  hand,  a  suitable 
illustration  is  found  in  the  doctrine,  held  by  all  our  institutional 
writers,  that  while  a  minor  may  obtain  relief  against  injurious  pro- 
visions in  a  marriage-contract,  he  is  so  far  on  a  footing  of  eqaality 
with  others,  that  against  the  marriage  itself  he  cannot  be  restored 
(Bell's  Pr.,  sec.  2088).    An  apparent,  and  but  an  apparent  excep- 
tion to  the  rule,  is  the  principle  of  our  law,  that  even  the  authority 
of  the  Court  granted  to  curators  for  the  alienation  of  a  minor^s 
heritage  will  not  exclude  the  latter  firom  his  claim  to  restitution  on 
the  ground  of  lesion.    The  permission  given  by  the  Gourt  is,  nn- 
doubtedly,  a  deliberate  judicial  act;  and  it  may  be  argued,  that 
judicial  acts  are  either  equal  in  their  operation,  or  they  are  excep* 
tional  only  in  conflict  with  the  theory  of  the  rule.    To  this  it  may 
be  answered,  in  the  first  place,  that,  though  contrary  to  the  usual 
practice,  legal  judgments  are,  in  point  of  fact,  reviewed  by  the 

^  This  use  of  the  terms,  priyate  and  public  law,  although,  perhaps,  phika)- 
phically  inaccurate,  is  in  strict  accordance  with  general  practice.  By  the  iansat 
we  understand  the  system  of  rules  established  by  the  State  for  r^^ulating  the 
transactions  into  which  men  may  enter  with  one  another ;  the  latter  denotes 
the  medium  through  which  these  rules  are  oarried  into  efifect. 


TH£  PHILOSOPHY  OF  LAW  HAXQCB.  543 

Courts  pronouncing  tfaeniy  without  any  sacrifice  of  principle.  Then, 
secondly,  there  is  the  consideration,  that  the  sanction  of  the  Oonrt, 
when  granted  (for  this  exercise  of  the  nobile  ojfficium  is  notoriously 
rare  in  practice),  proceeds  avowedly  on  prima  fade  grounds  alone; 
thereby  guarding,  on  the  one  hand,  against  the  responsibility  which 
attaches  to  such  a  grave  transaction,  yet  reserving,  on  the  other, 
at  once  the  minor^s  right  of  action  and  a  power  of  final  judgment. 

Leaving  the  class  of  general  maxims,  which  we  have  hitherto 
illustrated,  to  consider  those  which  suggest  more  special  points  in 
law,  we  find  the  rule,  ^^  Bona  fide  poeaeeeor  fa/cU  fructus  eantumptoe 
euos** — *  One  who  possesses  in  good  fiiith  is  not  Kable  to  account 
for  fruits  that  have  been  consumed.'  It  falls,  however,  within  the 
terms  of  our  plan  to  deal  with  legal  maxims  in  the  strict  sense  of 
the  term  only,  not  with  mere  definitions  and  stereo^ped  statements 
0f  fiimiliar  principles.  Important,  therefore,  as  this  proposition  is, 
as  opening  up  a  wide  and  varied  prospect,  and  interesting^  above 
all  others,  as  expressing  the  first  historical  development  of  the 
action  of  bona  fidee  in  the  sphere  of  law,  its  discussion  obviously 
does  not  belong  to  the  limits  of  our  present  subject.  We  pass  om 
to  a  rule  of  great  practical  significance,  and  one  which  literally 
accords  with  the  definition  of  a  ^  rule  of  law :'' — 

*^  Bona  fides  non  patitnr  ut  idem  his  exigalury 
Good  faith  does  not  allow  the  same  claim  to  be  twice  enforced. 

A  certain  prima  fade  view  of  this  rule  would  lead  us,  not  un- 
naturally, to  attach  a  meaning  to  it  which  it  is  not  int^ided  to  bear. 
Lfooknig  at  bona  fidee  in  the  popular  sense,  as  implying  a  direct 
opposition  between  what  exists  as  law  and  what  is  taught  by  equity, 
it  might  be  held  to  signify  that  the  authority  of  the  one  is  lent  to 
enforce  claims  to  which  the  other  will  not  give  its  sanction.  But, 
while  it  is  certainly  true  that  such  is,  in  many  cases,  the  action  of 
law  and  equity,  it  would  be  very  erroneous  to  assume,  either 
j;enerally,  or  in  the  subject  of  our  present  treatment,  that  these  tw.o 
elements  alwap  stand  to  each  other  in  a  relation  of  pure  contrast. 
We  shall  have  occasion,  immediately,  to  furnish  many  practical 
proofs  to  the  contrary.  At  present,  we  remark,  on  the  construction 
of  the  rule,  that  it  suggests  no  antithesis  between  bona  fides  and  the 
strictumjua.  It  holds  good  in  the  Boman  jurisprudence,  not  less 
troly  than  in  our  own ;  and  it  is  notorious  that  this  distinction  had 
passed  away  long  before  the  legislation  of  Justinian,  and  has  never 
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been  revived  at  any  period  in  the  history  of  our  system.    The  oom'" 
parison  is  not  so  much  between  principles  as  between  dicamstanoes, 
— between  cases  which  take  the  ordinary  course  of  law,  and  those  in 
which  the  presence  of  certain  elements  qualifies  its  normal  open- 
tion.    Bona  Jidesj  therefore,  must  be  assumed  as  entering  not  leas 
into  the  subject  than  the  predicate  of  the  rule.    Strictly  interpreted, 
the  proposition,  that  good  faith  will  not  allow  the  same  claim  to  be 
twice  enforced,  is  false  in  point  of  law,  or  it  fails  at  any  rate  to  re- 
present the  exact  conditions  under  which  that  efiect  is  produced. 
Bona  fides  not  only  does  not  always  prevent  the  double  aadafaction 
of  one  debt ;  but,  in  some  cases,  it  purposely  demands  it    It  does 
so  when  a  party  claiming  the  benefit  of  the  equitable  ezemptioa  is 
not  able  to  instruct,  by  fair  and  honest  dealing,  that  he  has  hinuelf 
respected  the  authority  whose  protection  he  solicits. 

The  Pandects  abound  with  examples  testifying  to  the  wide  appli- 
cation of  the  rule  in  almost  every  branch  of  law.  Among  these  we 
note  the  following : — 

1.  A  master  who  acted  firandulently  with  reference  to  the  pe- 
euUum  of  his  slave,  as  by  squandering  or  applying  it  to  improper 
purposes,  having  made  due  reparation  for  the  wrong,  was  not  liable, 
on  the  same  ground,  to  any  other  party.  And  if  the  slave  was  in- 
debted to  him  in  an  amount  equal  to  what  he  sustained  in  the  way 
of  loss,  judgment  was  not  given  against  the  master  (Dig.  15—1— 
26). 

2.  A  debtor,  the  seller  of  an  estate,  for  example,  who  refused  to 
give  effect  to  a  mimo  in  possessionem  granted  in  favour  of  bii 
creditor,  but  at  the  same  time  substantially  made  good  his  obliga- 
tion in  another  form,  was,  on  the  principle  of  bona  fides j  exempted 
from  being  sued  a  second  time  on  the  technical  ground  of  the 
missio  (Dig.  42 — 1 — 61). 

3.  A  legatee  was  not  entitled  to  demand  from  the  heir  both  tbe 
value  and  the  ipsum  corpus  of  a  legacy  left  to  him  by  the  testator 
(Dig.  43—5—3,  sec.  15). 

4.  If  extrajudicial  payment  of  a  legacy  was  made  to  the  procunr 
tor  of  a  deceased  person,  a  stipulation  was  taken  to  the  effact  that 
the  heir  would  hold  the  payment  valid.  By  this  means  the  paitj 
paying  secured  himself  against  any  further  .liability  at  the  instance  of 
the  heir  (Dig.  46—8—21,  sec.  6). 

Turning  to  the  law  of  Scotland,  proof  of  the  rule  meets  os  at 
every  turn.    And  if  we  take  the  ground  of  obligations  ki  its  hufgc^ 
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wnaO)  as  indnding  the  dare,  faoerej  and  prcsstare  of  the  Boman  law, 
the  sources  from  which  iUustrations  may  be  deriyed  are  not  only 
namerous  bat  varied.  But  we  shall  not  do  more  at  present  than 
trace  the  action  of  the  role  in  a  single  doctrine  which  has  reached 
the  highest  compass  in  practical  importancei  and  yields  to  none 
other  in  point  of  theoretical  distinctness.  Examples  might,  indeed, 
be  given  of  individual  cases,  where  the  rule  has  been  applied  to  a 
certain  chain  of  circumstances  without  reference  to  any  special 
branch  of  law ;  and  no  better  testimony  to  its  authority  exists  than 
the  books  of  our  decisions.  Lord  Stair  mentions  a  case  of  this  sort 
{Banuay  v.  BoberUanj  Jan.  10, 1673)|  where  it  was  held  that  an 
executor-creditor  having,  before  sentence,  obtained  payment  from 
the  debtoi^s  heir,  was  not  entitled  to  pursue  upon  his  confirmation. 
A  similar  one,  in  which  the  principle  of  the  rule  is  happily 
illustrated,  is  the  later  case  of  Haggart  v.  MUUr^  May  29, 1838 ; 
16  S.  1058.  Our  limits,  however,  will  not  allow  of  our  dwelling 
on  mere  questions  of  detail ;  we  pass  on  to  a  short  statement  of 
the  subject  to  which  we  have  referred — ^the  doctrine  of  bona  fide 
payment. 

Payment  of  a  debt  to  a  person  who  has  an  ostensible  but  not  a 
preferable  claim  is,  shortly  stated,  the  circumstance  upon  which  this 
doctrine  is  based.    Payment  to  the  true  creditor,  or  to  his  heir  with 
titles  made  up,  or  to  an  agent  or  factor  acting  in  hb  name,  do  not 
in  any  way  involve  the  principle,  and  would,  therefore,  be  impro- 
perly adduced  as  illustrations  of  the  rule.    It  can  never  be  made  a 
question  in  these  cases,  whether  bonafidee  has  been  present  or  not, 
since  the  relation  is  constituted  between  two  persons  only,  and  the 
act  of  payment  necessarily  renders  the  transaction  complete.    It 
follows  that  no  second  claim  can  arise  in  the  sense  in  which  such 
claims  are  here  spoken  of;  for  prima  fade  grounds,  at  least,  are 
necessary  to  their  being  entertained,  and  these  are  manifestly 
wanting.    To  bring  bona  fides  into  play,  three  parties  must  be 
engaged, — one  bound  to  performance,  a  second  entitled  to  receive,  a 
third  retaining  the  semblance  of  claims  once  actually  possessed. 
The  colourable  title  is,  for  the  time  being,  and  in  relation  to  the 
debtor,  substantially  changed  into  a  real  one,  and  the  action  of 
hona  fidee  consists  in  securing  for  this  result  the  validity  and  per- 
manence of  law.    In  what  proportion  it  is  referable  to  justifiable 
i|^orance  on  the  side  of  the  debtor,  or  to  culpable  negligence  on 
the  part  of  the  creditor,  are  questions  of  detail  into  which  we  do  not 
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profess  to  enter.    Among  cases  in  the  law  of  Scotland  whoe  thii 
effect  is  produced,  we  note  the  following : — 

(1.)  A  debtor  is  secnre  in  paying  to  the  creditor  with  whom  lie 
contractedi  in  disregard  of  any  and  every  sort  of  diligence  of  wiudi 
he  has  received  no  intimation.  Private  knowledge,  cu  a  general  rule, 
is  not  an  element  which  per  ee  induces  liability.  It  is,  undoubtedly, 
altogether  inconsistent  with  the  idea  of  bana^fide  payment;  but  it 
is  difficult  of  proof,  and  the  law,  while  not  ignoring  it,  properly  re- 
quires that,  when  collusion  is  aUeged,  it  shall  be  manifested  by  an 

overt  act. 

(2.)  The  policy  of  the  common  law  is  sanctioned  by  the  statntoij 

provision,  that  a  debtor  is  safe  who  pays  in  ignorance  of  the  in* 

solvency  of  his  creditor. 

(8.)  Tenants  may  pay  to  their  landlords  in  all  cases  where  a 
prrferable  right  has  not  been  constituted  by  possession,  or  by  some 
positive  act  held  in  law  as  an  equivalent.  Whatever  be  the  cauae^ 
whether  it  is  a  remnant  of  the  strict  family  ties  of  the  feudal  ^stem, 
always  jealous  of  the  presence  of  strangers,  or,  as  is  perhaps  more 
probable,  it  arises  naturally  from  the  comparative  rarity  of  such 
transactions,  it  is  certain  that  greater  scope  is  allowed  in  this  rela- 
tion for  the  action  of  bonafidee^  than  in  the  previous  cases  to  wluek 
we  have  referred*  Even  intimation  of  a  heritable  bond  granted  bj 
the  landlord  will  not,  of  itself,  be*  sufficient  to  render  a  tenant, 
paying  in  contempt  of  it,  liable  in  a  second  claim  (BelPs  Prins.,  sec. 
561.  See  another  form  of  this  licence  illustrated  in  the  caas 
Sommerville  v.  Smithy  Nov.  21,  1823,  2  S.  509). 

(4.)  Another  instance  of  statutory  corroboration  of  the  commas 
law  occurs  in  the  rule  that  bcma  fide  payment  to  a  creditor  hj  a 
debtor  abroad,  whose  funds  have  been  arrested,  but  who  has  had 
no  personal  notice,  is  valid  to  defend  against  a  second  char|i^'-a 
principle  which  has  undergone  a  further  extension  in  being  applied 
to  debtors  paying  at  a  distance,  in  ignorance  of  diligence  used  al 
home,  and  is  firmly  fixed  in  practice  {Leelie  v.  Lady  AMmrtoe, 
Nov.  29, 1827,  6  S.  165).  The  existing  rule,  which  is  intraded  to 
meet  the  case  of  edictal  service,  is  contained  in  the  Bankruptcy  sod 
Judicial  Procedure  Act  (19  and  20  Vict.,  c  91).  It  is  well  woith; 
of  consideration,  whether  an  extension  of  the  rule  to  all  cases  of 
edictal  citation  combined  with  the  requirement  of  ex  paHe  prcK^ 
might  not  form  an  advantageous  substitute  for  our  present  anomalous 
procedure  relative  to  decrees  in  absence.  W.  A.  R 
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COKBIDEBINQ  the  Idsurely  pace  at  which  legiedation  now  proceeds^ 
it  is  perhaps  matter  for  congratulation  rather  than  otherwise,  that  it 
has  only  taken  two  years  to  extend  the  provisions  of  the  great  con* 
▼eyancing  statute  of  1858  to  lands  held  by  burgage  tenure.  The 
Act  (23  and  24  Vict.,  c.  143)  by  which  this  has  been  effected  is  not 
limited  to  that  purpose  only,  but  also  introduces  several  amend- 
ments of  the  former  Act  (21  and  22  Vict.,  c.  76).  We  propose  to 
concider  very  shortly  the  various  sections  of  the  new  Act,  both 
those  relating  to  lands  held  by  burgage  tenure  and  those  affectmg 
lands  held  feu.  In  regard  to  the  former,  we  shall  not  repeat  the 
oommentazy  we  made  on  the  corresponding  sections  of  the  Act  of 
1858,  but  refer  our  readers  for  it  to  Vol.  11.,  pp.  487,  526,  and 
568  of  this  Journal. 

Section  L  gives  the  short  title  of  the  Act. 
Section  11.  is  the  Interpretation  Clause.  Li  commenting  on  the 
former  Act  (Vol.  II.,  p.  489),  we  took  occasion  to  remark  on  the 
inconvenience,  and  even  risk  of  error  arising  from  the  postpone- 
ntent  of  the  ^*  interpretation  of  terms  "  to  the  end  of  that  statute. 
We  are  glad  to  observe  that  this  has  been  obviated  in  the  new  Act. 
The  section  itself  does  not  differ  in  any  material  respect  from  that  in 
the  21  and  22  Yict.,  with  these  exceptions,  that  it  omits  the  defini- 
tion of  ^^ instrument"  and  ^'notarial  instrument"  contained  in  the 
former  Act,  while  it  provides  that  ^^  the  words,  \  by  burgage  tenure,' 
and  the  words,  ^held  burgage,'  shall  extend  to  and  include  any 
mode  of  tenure  known  and  effectual  in  law  similar  to  bui^age 
tenure."  The  omission  does  not  call  for  any  remark ;  but  we  are 
flomewhat  at  a  loss  to  understand  what  is  meant  by  the  new  provi- 
sion. It  cannot  well  be  meant  to  meet  the  case  of  the  Booking 
Xennie  of  Paisley,  for  that  is  specially  provided  for  by  section  23* 
What  other  tenures  there  are  similar  to  the  burgage  tenure,  we  do 
not  know ;  and  if  tlie  iramer  of  the  Act  knew  of  such,  it  would 
liave  been  far  better  to  have  specified  them  than  to  have  opened  the 
door  for  argument  and  litigation  as  to  the  meaning  of  the  clause. 

Section  IIL  This  section  renders  it  unnecessary  to  expede  and 
record  instruments  of  sanne,  or  of  resignation  and  sasine,  on  any 
conveyance  of  lands  held  burgage,  and  provides  that  infeftment 
may  be  taken  by  recording  the  conveyance  itself  along  with  a  war- 
TBXit  for  its  registration  signed  by  the  grantee  or  his  agent.    There 
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is  DO  express  limitation  as  to  the  period  within  which  aoGfQTQjanoe 
maj  be  registered,  bnt  it  is  implied  that  it  most  be  presented  fer 
registration  within  the  lifetime  of  the  grantee^  because  the  wairsnt 
must  be  signed  by  him  or  his  agent  (see  sec  13).    Under  seedons 
9  and  10,  however,  if  the  conveyance  has  been  assigned  befiire  being 
recorded,  it  may  be  recorded  any  time  during  the  life  of  the  assignee; 
and  the  same  will  hold  in  the  case  of  an  adjudger,  heir  or  other  pe^ 
son  who  has  connected  himself  with  the  recorded  conveyance  in  the 
manner  pointed  out  by  the  Act    As  conveyances  will  be  preferable 
according  to  the  dates  at  which  they  are  recorded,  it  will  be  the  duty 
of  practitioners  to  see  that  they  are  registered  as  soon  as  possible  after 
execution.    It  should  further  be  observed,  that  those  only  in  whose 
fiivour  the  warrant  for  registration  b  granted  can  take  benefit  by  it; 
as  to  all  others  interested,  the  right  conveyed  will  remain  personal 
and  incomplete. 

Sections  IV.  and  K  These  sections  provide  that  it  shall  not  be 
necessary  to  record  a  conveyance  of  burgage  subjects  at  foil  length, 
but  that  any  grantee  under  it  may  complete  his  title  upon  it  by 
expeding  a  notarial  instrument  in  his  fevour,  containing  those 
portions  of  the  conveyance  which  relate  to  his  interest  only.  It  is 
also  provided  that  the  granter  oS  the  conveyance  may  insert  a  clanse 
of  direction,  specifying  the  portions  of  it  which  he  desires  to  have 
recorded.  These  sections  are  nearly  identical  in  language  to  die 
corresponding  ones  in  the  Act  of  1858.  It  must,  however,  be 
observed,  that  the  ^  clause  of  direction  "  must  be  referred  to  in  tbe 
warrant  of  registration  which  is  indorsed  on  the  conveyance.  With- 
out this  trifling  provision  being  complied  with,  it  would  seem  that 
no  valid  effect  can  be  given  to  a  clause  of  directions  in  a  deed. 

Section  VT.  By  this  section  it  is  enacted  that  it  shall  no  longer 
be  necessary  to  insert  in  conveyances  of  burgage  subjects  a  danse 
of  obligation  to  infeft,  or  a  procuratory  of  registration.  It  may  be 
a  question  whether  these  would  be  held  as  implied  from  the  mere 
fact  of  granting  the  conveyance ;  and,  if  not,  it  may  be  incompetent 
to  complete  a  title  to  lands  held  burgage  after  the  old  method  an  s 
conveyance  in  the  new  form.  The  question  is  not,  however,  of  much 
practical  importance,  or  of  likely  occurrence.  It  is  hardly  necessaiy 
to  observe  that,  in  a  conveyance  of  burgage  subjects,  the  holding  i» 
always  amede  superiore  meo^  subinfeudation  being  forbidden. 

Section  VJL  Rrior  to  the  present  Act,  heirs  to  burgage  subjecto 
were  cognosced  and  entered  by  the  bailies,  an  instrument  of  cogni- 
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tion  and  sasiiie  being  ezpede-  by  the  town-clerk,  who  had  the 
exclusive  privilege  of  acting  as  notary   public    within    burgh. 
Neither  the  Service  of  Heurs  Act  (10  and  11  Vict.,  c  47),  nor 
the  Infeftment  Act  (8  and  9  Vict.,  c.  35)|  materially  interfered 
with  service  and  entry  mare  burgu    The  present  Act  provides  two 
modes  for  the  heir  in  burgh  making  up  his  title.    He  may  either 
obtain  a  writ  of  elare  constat  from  the  magistrates,  or  he  may  obtain 
decree  of  special  service  by  the  Sheriff  of  Chancery,  or  by  the 
Sheriff  of  the  county  within  which  the  burgh  is  situated.     It  would 
appear  that  it  was  formerly  competent  for  the  magistrates  to  enter 
the  heirs  of  burgesses  by  precept  of  clare  constat  (Lockhart  v,  Ken- 
nedy, July  1662  ;  1  Brown  Sup.  482) ;  but,  as  Professor  Menzies 
(Liectures,  p.  797)  remarks,  this  mode  of  entry  was  not  observed  in 
practice.    It  would  also  appear  that,  to  a  limited  extent,  it  was 
formerly  competent,  and  even  the  practice,  for  magistrates  to  enter 
heirs  by  decree  of  special  service.    Now,  however,  it  is  provided 
that  the  special  service  may  proceed  before  the  Sheriff  of  Chancery 
or  the  Sheriff  of  the  county ;  and  in  all  probability  this  will  become 
the  ordinary  mode  of  completing  a  title  as  heir  to  burgage  subjects. 
The  writ  of  clare  eonstatj  or  the  decree  of  special  service,  being 
recorded  in  the  appropriate  register  along  with  the  warrant  for  its 
r^istration,  signed  by  the  heir  or  his  agent,  is  to  have  the  same 
effect  as  if  the  heir  had  been  cognosced  and  entered  by  the  bailies, 
and  an  instrument  of  cognition  and  sasine  in  his  favour  had  been 
duly  ezpede  and  recorded.     Such  writs  and  decrees,  of  course,  can 
only  be  applied  for  by  the  heir  of  tlie  person  last  vest  and  seised  in 
the  subjects.    Where  the  ancestor  was  not  infeft,  or  the  convey- 
ance in  his  fiivour  was  unrecorded,  the  heir  must  make  up  his  title 
by  general  service,  so  as  to  take  up  the  unexecuted  procuratory 
or  unrecorded  conveyance.    But  in  this  case  it  will  be  necessary  to 
expede  a  notarial  instrument  under  section  10. 

Section  VIIL  This  section  is  designed  to  enable  a  general  dis- 
ponee  to  burgage  subjects  to  make  up  his  title  without  the  necessity 
of  resorting  to  the  tedious  and  expensive  process  of  an  action  of 
adjudication  in  implement.  It  is  identical,  mutatis  mutandis^  with 
section  12  of  the  Act  of  1858 ;  and  the  only  observation  we  think 
it  necessary  to  make  in  regard  to  it  is,  that,  as  the  ambiguity  of  that 
section  has  not  been  remedied,  practitioners  would  do  well  to  take 
the  annexed  schedule  (E)  for  their  guide,  rather  than  the  section 
VOL.  rv.— NO.  XLvn.  novekber  1860.  a  a  a  a 
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itself  if  they  woald  avoid  the  fatal  blander  ^  omitting  to  connect 
the  title  of  the  general  dispones  with  the  real  right  held  by  the 
grantor  of  the  general  conveyance. 

SecHofu  IX,  and  X  extend  to  burgage  subjects  the  proviaons  of 
sections  13  and  14  of  the  Act  of  1858,  as  to  the  tiansmissioD  of 
unrecorded  conveyances. 

Sections  XL  and  XIL  These  sections  provide  for  what  ve 
should  not  imagine  to  be  a  vezy  frequent  case, — the  entail  of  lands 
held  burgage.  The  one  section  provides  that  the  tailzied  destina- 
tion may  be  referred  to  instead  of  being  repeated  in  the  titles  by 
progress ;  and  the  other  enacts  that  an  express  clause  of  r^istre- 
tion  in  an  entail  shall  have  the  effect  of  the  ordinary  claoses 
prohibitory,  irritant,  and  resolutive;  which,  therefore,  need  not 
be  inserted. 

Section  XIIL  Though  not  very  clearly  worded,  the  intention  of 
this  section  seems  to  be,  that  all  conveyances  (with  warrants  of 
registration  written  thereon),  instruments  of  cognition,  etc.,  may  be 
registered  at  any  time  during  the  lifetime  of  the  person  who,  by 
himself  or  his  agent,  signs  the  warrant.  It  matters  not  that  the 
grantee  is  dead,  provided  the  person  in  right  of  the  deed  and  sign- 
ing the  warrant  for  its  registration  b  alive.  The  date  of  entry  in 
the  minuter-book  is  to  be  held  the  date  of  registration,  and  extracts 
of  all  deeds  registered  under  the  authority  of  this  Act  shall  be  as 
good  as  the  deeds  themselves,  except  in  actions  of  reduction- 
improbation. 

Section  XI V.  This  section  provides  that  the  forms  of  conveyanc- 
ing in  use  prior  to  the  passing  of  the  Act  may  still  be  used. 

Section  XV.  This  section  gives  trustees  on  sequestrated  estates, 
and  liquidators,  official  or  voluntary,  the  same  facilities  for  making 
up  their  titles  to  burgage  property  which,  the  22d  section  of  the  Act 
of  1858  gave  them  as  to  subjects  held  feu. 

Section  XVL  The  old  cumbrous  forms  of  diligence  agunst 
apparent  heirs  to  burgage  property  are  dispensed  mth  by  this  sec- 
tion, and  the  improved  forms  introduced  by  the  Act  of  1858  (sec 
27)  are  extended  to  all  heritable  property.  This  is  the  carrying  oot 
of  a  real  reform,  affecting  no  one  injuriously,  except  a  few  members 
of  the  junior  bar,  whose  ^^  decrees  in  absence  "  have  been,  and  will 
continue  to  be,  largely  diminished  by  it. 

Sections  X  VIL  and  X  VJIL  The  former  of  these  sections  exte^iife 
to  lands  held  burgage  the  provisions  of  the  Act  of  1858  (sec  i% 
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as  to  the  insertion  of  burdens,  conditions,  etc.,  in  instniments  of 
cognition  or  other  ^notarial  instmments ;  while  the  latter  does  the 
same  as^to  the  provisions  [of 'section  31  in  regard  to  the  recording 
of  new  blnndered  conveyances^r  notarial  instmments  registered 
nnder  this  Act. 

Secticn  XIX.  While  this  section  extends  the  provisions  of  the . 
Erasure  Act  (B^and  7  Will.  IV.,  c.  38)  to  instruments  of  cognition 
and  notarial  instruments  expede  under  the  present  Act,  and  to 
notarial|instruments  expede  or  to  be  expede  under  the  Heritable 
Securities  Act  of  1845  (8  and  9  Vict.,  c  31),  it  is  worthy  of  remark 
that  it  does  not  extend  them  to  instruments  expede  under  the 
Burgage  Titles  Act  (10  and  11  Vict,  c  49). 

Section  XX.  This  section  repeats  verbaJtim  the  provisions  of  the 
34th  section  of  the  Act  of  1858  as  to  tested  deeds  partly  written  and 
partly  printed  or  engrossed. 

Sections  XXL  and  XXIL  It  is  clear  that  the  present  Act  will 
have  a  very  material  efiect  on  the  emoluments  of  town-clerks ;  for 
with  the  instruments  of  sasine  will  go  the  monopoly  which  these 
officials  had  in  expeding  them.  Those  appointed  subsequent  to 
8th  March  1860,  it  is  declared,  shall  have  no  exclusive  right  or 
privilege  of  preparing  any  writ  applicable  to  land,  or  any  daim 
for  compensation  in  consequence  of  the  loss  of  the  emoluments 
hitherto  derived  by  their  predecessors  from  that  source.  Of 
course  they  will  still  be  entitled  to  the  fees  of  recording  writs 
in  the  burgh  registers  of  sasine,  which  are  not  affected  by  the 
Act.  Those  holding  office  before  8th  March  1860,  are  declared 
entitled  to  claim  the  fees  for  preparing  and  recording  the  con- 
veyances, or  other  writs,  which,  when  recorded,  will  operate  the 
efiect  of  a  recorded  instrument  of  sasine,  or  of  sasine  and  resig- 
nation, provided  that  in  estimating  these  fees  the  instruments  of 
sasine,  or  of  sasine  and  resignation,  shall  not  be  computed  as  of 
greater  length  than  the  writings  actually  recorded.  These  pro- 
visions relate  to  the  case  where  a  burgh  register  of  sasines  has  been 
kept ;  where  such  has  not  been  kept,  the  existing  town-clerks  are  to 
get  one-half  of  the  fees  they  would  have  been  entitled  to  draw  for 
the  preparation  of  the  writs  or  instruments  which  have  been  rendered 
unnecessary  by  this  Act.  In  order  to  prevent  them  from  being 
cheated  out  of  their  dues,  it  is  enacted  that  no  conveyance  or  other 
writ  coming  in  place  of  any  writ  or  instrument,  which  the  town- 
clerks  would  formerly  have^been  exclusively  entitled^  to  prepare, 


552  TITLES  TO  UOTD  ACT,  IMO. 

shall  be  Talidly  leoorded,  nnlesB  the  wanant  of  r^istnftioD  (if  any) 
or  the  oonyeyanoe  itself  shall  be  subscribed  or  endoned  fay  the  town- 
deri^    If  the  oonyeyanoe  is  prepared  by  them,  thejrue  not  entitled, 
in  respect  of  signing  it,  to  daim  any  other  fiaes  than  those  for  its 
preparation.    The  town-deiks  of  bni;^iay  where  no  bm;^  register 
of  sasines  is  kept,  who  may  be  appointed  after  8th  March  IIKO, 
will  have  no  ezdnfflve  right  of  preparing  any  coav^ancey  or  other 
writ  whatsoever,  nor  any  claim  finr  compensation  for  the  kss  of  the 
emolnments  thence  derived  by  their  predeoesscna.    This  latt^  pro- 
vision affects  all  town-cleria  appointed  subsequent  to  the  specified 
date,  and  it  is  to  be  observed  that  the  present  Act  does  what  it 
has  been  matter  of  complaint  against  fi)nner  Acts  that  they  neglected 
to  do,  viz., — ^it  declares  that  there  shall  be  no  claim  fer  compensa- 
tion in  respect  of  ^  alterations  affecting  the  rights,  duties,  or  emda- 
ments  of  town-dorks  which  may  be  made  by  this  Act,  or  any  Ad 
which  may  hereafter  be  paseedT    All  new  town-cleiks,  therefore, 
must  take  office  subject  to  this  proviso.^    We  do  not  condder  it  ne- 
cessary to  discuss  here  what  was  keenly  canvassed  during  the  progress 
of  the  present  measure — the  policy  of  diminishing  the  emoluments 
of  those  important  municipal  officers,  the  town-clerks  of  Scotland. 

Section  XXIIL  This  section  extends  all  the  provisions  of  this 
Act  applicable  to  ordinary  burgage  subjects  to  lands  in  the  burgh 
of  Paisley  held  by  the  peculiar  tenure  of  Booking. 

Section  XXIV.  This  section  gives  the  Court  of  Session  power  to 

regulate  by  Act  of  Sederunt  the  fees  payable  to  town-clerks  and 

keepers  of  registers  of  sasines  appointed  after  8th  March  1860,  for 

all  instruments  and  proceedings  under  the  present  Act,  and  the 

recording  of  all  deeds  and  instruments  executed  under  its  pio- 

visions.    The  Court  may  either  make  a  general  table  of  fees^  appli* 

cable  to  all  the  burghs  in  Scotland,  or  special  tables  for  one  ot 

more  burghs.     It  is  to  be  hoped  that  sudi  table  or  tables  will  be 

framed  without  delay,  if  they  have  not  been  settled  already,  {bribe 

Act  gives  the  Court  power  to  pass  Acts  of  Sederunt  on  this  subject 

either  during  session  or  vacation. 

'^  It  may  be  a  qnestioii  whether  existing  town-derkp  will  not  be  entitled  to  ihe 
exclnsiye  right  of  preparing  instraments  of  cognition  and  sasine  and  notaiul 
instruments  in  favour  of  persons  acquiring  right  to  unrecorded  con ve janceB,  asd 
drawing  fees  therefor — ^the  provision  abolishing  the  town-clerks*  monopoly  TifA 
extending  to  thoee  now  in  office,  and  the  compensation  provision  being  limiieti 
to  the  case  of  recorded  conveyances  operating  the  effect  of  instruments  of  saaiB^- 
or  of  resignation  and  sasine. 
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STATUTE  LAW  CONSOLIDATION. 
To  (he  Editor  of  the  Journal  of  Jurisprudence. 

FoBFAR,  Ihth  October  1860. 

Sir, — ^Having  noticed  in  Bereral  nmnbeni  of  your  Journal  a  reconunendation 
to  the  Lord  Advocate  to  consolidate  the  Statutes,  I  beg  to  mention  a  class  of 
Statutes,  the  consolidation  of  which  would  confer  an  inestimable  boon  on 
country  practitioners ;  namely,— 

1.  The  nine  Gonyeyandng  Acts,  passed  since  1845. 

2.  The  Stamp  Acts. 

3.  The  Fishery  Acts. 

4.  The  Publicans^  Acts. 

5.  The  Game  Acts. 

6.  The  Acts  of  Parliament,  and  of  Sederunt,  relating  to  Sheriff  Courts. 

If  drafts  of  the  consolidated  Statutes  were  communicated  to  the  profession, 
I  feel  confident  that  it  would  be  in  his  Lordship^s  power  to  present  them  to 
Parliament  in  so  perfect  a  shape,  as  would  save  discussion  and  trouble  in  passing 
them. — I  am,  Sir,  your  obedient  Servant, 

A  Country  Practitioner. 


f£0al    |llt£lU0£Il££. 


Forfar  Sheriffship. — ^We  have  much  pleasure  in  intimating  that  the 
vacancy  caused  by  the  removal  of  Sheriff  Ogilvy  to  Dundee  has  been  filled  by 
the  appointment  of  Mr  J.  Guthrie  Smith,  Advocate.  Mr  Smithes  professional 
attainments  and  ability  are  well  known  to  our  readers ;  and  we  may  add,  that 
he  possesses  in  no  ordinary  degree  those  minor  requisites  of  industry  and  capacity 
for  patient  application  to  business,  without  which  the  most  brilliant  talents  form 
but  a  poor  qualification  for  the  duties  of  the  judicial  bench. 

Criminal  Statistics  of  Scotland. — ^The  tables  of  criminal  offenders  for  the 
year  1859,  rq)orted  by  Her  Majesty^s  Advocate'  for  Scotland,  have  just  been 
published.  Tiiey  show  that  the  totid  number  of  persons  committed  for  trial,  or 
bailed,  in  Scotland  for  the  year  was  3472,  of  whom  2402  were  males,  and  1070 
were  females.  Of  these  3472  offenders,  723  could  neither  read  nor  write,  and 
2009  could  only  read  and  write  imperfectly.  As  to  the  nature  of  the  offences, 
they  are  thus  classified  in  the  tables : — Offences  against  the  person,  956 ;  offences 
agfunst  property,  committed  with  violence,  313 ;  offences  ^;ain8t  property,  com- 
mitted without  violence,  1783 ;  malicious  offences  against  property,  47 ;  forgery 
and  offences  against  the  currency,  80  ;  other  offences  not  mcluded  in  the  above 
classes,  293.  Of  the  3472  persons  committed  for  trial,  or  bailed,  2503  were 
convicted,  26  were  outlawea,  3  were  found  insane  on  arraignment,  262  were 
acquitted  on  trial,  45  with  a  verdict  of  ^^  not  proven,^^  and  217  with  a  verdict 
of  "not  guilty  \^  451  were  discharged  without  trial  by  the  Lord  Advocate  and 
his  deputies,  and  167  were  discharged  without  trial  ^^  from  other  causes,^^  the 
total  acquitted  or  discharged  being  883.  There  was  no  sentence  of  death,  and 
only  one  of  penal  servitude  for  life.  The  £^reat  majority  of  the  sentences  were 
imprisonment  for  comparatively  short  periods,  there  being  no  less  than  661  of 
impriaonment  for  one  month  and  under,  570  for  three  months  and  above  one 
month,  and  423  for  between  three  and  four  months.  The  county  which  shows 
the  greatest  number  of-  offenders  was  Lanark,  669 ;  Edinburgh  comes  next, 
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soppljiiig  466  offenders ;  Renfrew,  281 ;  For&r,  237 ;  InTerneaB,  194 ;  Argyle, 
152 ;  Stirling,  133 ;  Wigton,  112 ;  Roxburgh  and  Fife,  107  each ;  Berwick,  98; 
Aberdeen,  99 ;  and  Ayr,  92.  DomMes,  Perth,  and  Elgin  foDow— -the  fiiBtidth 
82,  the  second  with  81,  and  the  third  with  80  offenders.  The  remaining  oountieB 
have  ocHnparatiyely  sniall  nomberB.  The  nnmber  of  offeiidera  in  1858  was  3782, 
80  that  1859  shows  a  decrease  of  310  (lenders.  The  total  nnmber  for  the  five 
years  ending  with  1859  was  18,437,  while  the  total  for  the  immediate^  pre- 
ceding five  years,  ending  with  1854,  was  20,246. 


Dundee  Sseriffship. — ^At  the  oommencemoit  ci  the  October  sittings  in  Uik 
Conrt,  Sheriff  Logan  formally  intimated  to  the  Dundee  bar  that  Mr  HendenoD, 
the  Sheriff -subatitute,  was  to  retire — his  resignation  being  only  ddayed  by  the 
absence  of  the  Lord  President  s  edgnatore  to  a  oertifiGate,  and  that  Mr  ^leiiff 
Ogilvy,  from  Forfar,  would  succeed  him. 

Obituaht. — ^Among  the  eveais  of  the  last  mcmth,  we  regret  to  mention  that 
the  profession  has  had  to  lament  the  loss  of  the  able  and  aasidnous  Judge  who, 
until  lately,  officiated  in  the  Sheriff  Court  at  Paisley.  About  a  yw  ago, 
Sheriff  Glasgow  was  obliged,  in  consequence  of  infirm  health,  to  resign  the 
position  which  he  then  occupied.  His  death  is  intimated  aa  haTing  ooconcd 
on  the  20th  September  last. 

McTSOPoiiTAN  AKD  PROVINCIAL  Law  ASSOCIATION. — ^The  eighth  meeting  a{ 
this  society  was  held  in  Newcastle  on  Tuesday,  the  9ih  instant.    Mr  Shaen  read 
a  paper  on  the  subject  of  bar  etiquette.  It  consisted,  he  said,  of  three  brsDcbei, 
one  of  which  regulated  the  rights  and  powers  of  the  bar  inter  ae.    The  second 
related  to  the  restrictiona  of  personal  and  social  intercourse  with  those  who, 
although  not  below  the  bar,  were  treated  with  the  lowest  possible  honour  and 
esteem.    The  third  branch  was  the  declaration  to  plaintiire  at  the  aaaoGB  that 
they  should  retain  two  counsel,  and  forbidding  the  return  of  fees  by  a  oonnael 
who  had  neglected  to  perform  the  work  for  which  he  had  been  paid.    The  idea 
of  etiquette  maintainea  by  the  bar  was  exactly  the  same  as  that  of  the  etiqn^e 
enforced  by  bricklayers.    Both  liked  to  raise  the  amount  of  their  respectiTe 
wages  as  high  as  possible,  and  departed  fnxn  the  great  law  of  supply  and 
demand,  which  ougnt  to  be  the  proper  regulator  of  nrices  in  all  the  reJadoitf 
of  man.    He  thought  such  facts  were  sufficient  to  justify  them  in  offedng  to 
the  bar  the  advice  lately  urged  by  the  master  builders  on  the  trade  eodetiffit 
that  they  should  submit  an  entire  code  of  their  rules  to  some  impartial  autho- 
rity— say  a  retired  Judge — and  make  him  frame  such  rules  as  would  teiog 
them  into  harmony  with  the  general  law  of  the  land.    If,  when  that  was  done, 
they  would  publish  the  code,  he  thought  probably  attorneys  and  the  bar  might 
work  harmoniously  together ;  and  the  morals  and  manners  placed  in  the  hands 
of  students  for  the  l^  would  be  somewhat  less  absurd,  and  a  good  deal  les 
objectionable,  than  the  shifting,  ever-erring  rules — many  of  which  were  £ar 
befiind  the  age  in  which  they  Uved,  and  were  known  under  the  title  of  ^^Tbe 
etiquette  of  the  bar.'^    A  discussion  then  took  place,  in  which  the  privDegee  d 
the  bar  seem  to  have  been  very  unceremoniously  handled.    Mr  Glynn  ood* 
sidered  that  professional  etiquette  was  doomed  to  the  fate  of  the  ^*'  old  cbth(» 
shop."    Mr  Kose  was  not  aware  of  any  rule  that  required  the  employment 
of  two  counsel.    If  they  wanted  to  curtail  the  expenses,  they  invariably  gave 
a  brief  to  a  junior  counsel,  and  one  brief  only.    He  did  not  a^ree  that  t^ 
branches  of  the  profession  should  be  broken  down.    He  confesaed  liitn«>lf  that 
he  looked  at  the  bar  of  England  almost  with  reverence.    It  was  true  of  the 
common-law  bar — and  it  was  sincerely  to  be  deplored — that  there  was  a  gr»t 
want  of  first-rate  talent  there ;  but  that  was  not  pertinent  to  the  quesdozt 
Of  the  bar  itself  he  had  the  strongest  possible  opinion.    He  thon^t  that  tk 
profession  of  an  attorney  ought  to  be  separate ;  and  as  regarded  supply  a^^ 
demand,  he  reminded  them  that  there  were  many  exceptions  to  irhat  was  isi^ 
doubt  a  general  rule.    Mr  Shaen  having  briefly  replied,  the  discvnoD  ter- 
minated. 
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Trust — Duty  of  TVtutee  for  Sale. — ^Real  estate  waa  conveyed  to  H.  upon 
trust,  as  soon  as  conveniently  might  be  after  the  death  of  A.,  to  sell  for  the  o^ 
price,  by  public  auction  or  private  contract,  and  to  divide  the  proceeds  among 
certain  persons.    On  the  death  of  A.,  H.  and  the  cestms  que  trusts  agreed,  that 
owing  to  a  flaw  in  the  title  which  could  be  cured  by  time,  it  was  inexpedient 
to  sell  then,  and  thereupon  W.  H.  (one  of  the  cestuis  que  trusts)  was  let  into  pos- 
session of  the  rents  and  profits  on  behalf  of  all  parties  interested  in  the  sale 
monies.     Subsequently  H.,  without  inviting  competition,  entered  into  a  ne- 
gotiation for  a  sale  of  the  estate  to  P.  for  L.eObO.     W.  and  M.  offered  a 
larger  sum,  and  on  their  offer  being  refused,  bought  in  the  share  of  one  of  the 
cestuis  que  trusts,  and  then  gave  notice  to  H.  that  they  objected  to  a  sale 
by  private  bargain  without  inviting  competition  ;  and  at  the  same  time  they 
offered  L.7000.    They  also  gave  P.  notice  of  their  objection.    H.  neverthe- 
less concluded  the  a^eement  with  P.    On  bill  filed  by  W.  and  M.  the  agree- 
ment was  set  aside,  W.  and  M.  undertaking  to  bid  L.7000.    Stuart,  Y.  0. — 
This  case  has  assumed  very  considerable  importance  from  the  necessity  of  a  dis- 
cussion that  has  taken  place,  as  to  what  the  duties  of  a  trustee  for  sale  are,  with 
regard  to  his  obtaining  what  the  terms  of  the  trust  require — ^the  best  and  highest 
pnce  for  the  trust  property.    Lord  Eldon,  again  and  again,  has  recorded  his 
opinion  of  the  necessity  on  the  part  of  the  trustee,  if  he  wishes  to  perform  his 
duty  properly,  of  taking  all  means  in  his  power  to  secure  a  proper  competition 
for  the  property,  in  order  to  obtain  the  best  and  highest  pnce.    Other  judges 
have  inculcated  the  same  doctrine.    After  referring  to  other  authorities,  his 
Lordship  continued, — ^In  this  case  I  have  looked  in  vain  for  any  steps  taken  • 
by  Mr  Hayes  to  invite  a  competition  for  this  purpose.    No  doubt,  tnere  are 
reasons  which  amount  to  an  explanation  of  the  course  that  was  taken.    There 
was  a  difficulty  in  the  title.    That  difficulty  in  the  title  made  him  very  wisely 
resolve  not  to  proceed  in  the  sale  without  the  concurrence  of  all  the  cestui  que 
trusts.     I  have  endeavoured  to  find  any  sufficient  reason  why  the  difficulty  as 
to  the  title  should  be  a  reason  for  not  inviting  competition,  and  I  have  not 
heard  any  reason  sug^ted,  nor  does  any  sugg^  itself  to  my  own  mind,  why 
a  difficulty  as  to  the  titie  should  be  a  reason  for  not  making  some  inquiiy  for  a 
purchaser,  and  endeavouring  to  persuade  persons  to  come  forward,  in  a  cuscreet 
and  proper  way,  to  make  offers  for  the  purchase  of  this  estate.    The  concur- 
rence of  the  cestui  que  trusts  would  no  doubt  relieve  the  case  from  that  difficulty ; 
but  it  introduces  into  the  case  this  circumstance,  that  without  the  concurrence 
of  every  one  of  the  cestui  que  trusts  the  steps  taken  in  negotiating  with  Mr- 
Pearson  were  whoDy  unjustinable. — (Harper  v  Hayes,  8  W.  R.  600.) 

Railway — lUght  to  subjacent  and  adjacent  Support. — ^In  1836  the  Durham 
Junction  Railway  Company  commenced  building  the  Victoria  Bridge,  for  carry- 
ing their  line  over  the  river  Wear,  the  abutments  and  foundations  of  one  end 
of  the  bridge  resting  upon  land  purchased  by  the  company  from  Mr  Boulcott. 
Under  the  aurface  of  tnia  land  there  were  strata  of  coal  which  had  been  par- 
tially worked,  but  abandoned  since  1791,  the  workings  being  now  filled  up 
with  water.  The  Victoria  Bridge,  which  waa  stated  to  have  cost  L.38,000,. 
was  completed  in  1838.  All  the  property  and  rights  of  the  Durham  Junction 
Railway  Company  had  become  vestea  in  the  plaintiffs,  who  ultimately  in  1854 
received  the  name  of  the  North-Eaatem  Railway  Company.  In  1859  the  de- 
fendant, who  had  obtained  a  mining  lease  from  Boulcott,  commenced  operatioos 
near  the  railway,  with  a  view,  as  aSeged  in  the  bill,  to  pumpinc  out  the  water 
from  underneath  the  surface  occupi^  by  the  abutments  of  the  bridge,  and 
served  the  plaintiffs  with  notice  of  his  intention  to  work  the  mines.  The  plain- 
tiffs warned  the  defendant  that  the  coal  or  water  could  not  be  removea  from 
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underneath  the  land  in  qaeation,  or  the  immediatdj  adjoining  land,  without 
endangering  the  Victoria  Bridge,  and  caosing  great  and  irreparable  damage  to 
the  plaintifre,  and  had  filed  their  bill  to  restrain  the  threatened  Bobtnction. 
Eyiaence  was  adduced  as  to  the  state  of  the  mine,  and  the  snpport  afforded  to 
the  surface  by  the  strata  of  coal  and  the  hydrostatic  pressore  of  the  water  with 
which  the  mine  was  now  filled.    It  was  stated,  that  if  the  water  was  drawn  oS, 
the  pillars  of  coal  were  liable  to  ^^  creep  or  shrink,^*  and  cause  the  floifaoe 
to  subside,  as  the  veina  of  fire-clay  with  which  the  coal  was  intersected  be- 
came disintegrated,  and  crumbled  away  when  left  dry.-^Heldj  in  the  oircom- 
stances,  that,  although  the  yendor  will  be  restirained  frcon  working  the  mines 
underneath  or  adjacent  to  the  land  purchased,  so  as  to  cause  any  injury  to  the 
surface  and  superincumbrait  works,  the  purchaser  cannot,  in  the  absence  of  anj 
contract,  compel  him  to  keep  the  mine  filled  with  water.    Wood,  V.  G.-^At 
common  law,  mdependently  of  any  question  of  conveyance,  a  man  was  entitled 
to  have  his  soil  in  its  natural  state  supported  by  the  adjacent  soil ;  and  there- 
fore the  adjoining  owner  could  not  Teoiove  any  portion  of  his  own  so  as  to 
cause  his  neighbour's  land  to  fall  in,  either  from  below  or  laterally.    At  com- 
mon law,  a  man  had  no  further  right ;  and  where  he  erected  buildings  upon  his 
land  and  placed  additional  weight  upon  it,  he  was  not  entitled  to  support  for 
that  additional  weight.    But  the  owner  of  one  piece  of  land  who  had  oonyeyei 
the  adjoining  piece  for  the  express  purpose  of  having  buildings  erected  upon  it 
could  not  derogate  from  his  grant,  and  the  purchaser  acquired  the  additional 
right  of  having  his  buildings  supported,  or  having  that  purpose  for  which  he 
purchased  the  soil  carried  into  its  full  effect  (The  Caledonian  Bmlway  t. 
Sprot),    The  land,  then,  being  sold  with  this  implied  warranty,  that  it  ahon^ 
remain  unaffected  by  any  operation  under  the  sunace,  did  this  warranty  apply 
in  the  same  way  to  the  accidental  circumstance  that  the  mine  was  filled  with 
water,  in  the  same  degree  in  which  it  applied  to  any  operatioDs  which  might  be 
performed  on  the  land  .in  its  ordinary  state,  and  in  that  state  in  which  eveiT- 
Dody  had  a  right  to  expect  from  the  commencement  it  would  be  enjoyed? 
Upon  that  part  of  the  case  Arkwright  v.  Gell,  5  M.  and  W.  203,  was  v^  im- 
portant.   His  Honour,  after  refemng  to  that  case,  in  which  no  grant  ol  the 
waste  water  thrown  upon  the  adjoining  land  could  be  presumed,  said,  that  tha 
principle  was  not  as  stated  in  Mayor  v.  Chadwick,  wnether  the  channd  was 
artificial  or  not ;  but  whether  or  not  the  Court  had  before  it  the  origin  and 
the  purpose  for  which  the  particular  work  was  done,  and  the  distinct  circnm- 
stances  of  the  enjoyment  and  the  user.    Taking  that  principle,  and  looking  at 
the  circumstance  under  which  the  contracting  party  made  the  conveyanioe  (the 
circumstance  that  the  sale  was  compulsory  bong  regarded  as  immaterial),  the 
question  was,  whether  or  not  the  circumstance  of  the  shaft  being  filled  with 
water,  with  this  enormous  upward  pressure,  was  a  circumstance  opoii  the  con- 
tinuance and  duration  of  which  the  plaintiffs  had  a  right  to  rely.    He  could  only 
come  to  the  conclusion,  that  it  was  an  accidental  state  of  circumstances  of  aoch 
a  character,  in  a  mining  country,  that  on  the  contrary,  thev  had  every  reaaon 
to  expect  the  possibility— probaHlity  might  be  a  question  of  time — ^that  8a(^  a 
state  of  things  woutd  be  altered.    It  wA  not  a  state  of  drcumstances  which  the 
owner  could  be  expected  to  guarantee,  for  it  was  in  effect  asking  him  to  k£«F 
his  mine  in  that  drowned  state  for  all  time.    It  was  an  accidental  oondi^D. 
and  known  by  every  one  to  be  accidental.    The  expense  of  wnlriTig  a  new  abaft 
would  be  immense ;  and  if  the  plaintiffs  were  to  have  the  benefit^  the  existing 
state  of  things,  it  was  for  them  to  have  stipidated  for  its  continnanoe.— (JV^ortf- 
Eastern  Ry,  Co.  v.  EUiotty  8  W.  R.  603.) 
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A  WORD  WITH  MR  FRASER  ANENT  JURISDICTION. 

The  Conflict  of  Laws  in  Cases  of  Divorce.    By  Patrick  Fbaser^ 

Advocate.     Edinburgh  :  T.  &  T.  Clark. 

Thbbe  mast  be  something  contagious  in  the  nature  of  conjugal 
quarrels ;  for  the  mere  mention  of  a  matrimonial  suit  is  sure  to  set 
a  company  of  lawyers  by  the  ears.  Philosophers  inform  us  that 
it  is  a  property  of  all  highly  electrical  bodies,  to  attract  to  their 
sphere  other  substances  in  a  similar  state  of  molecular  tension ;  a 
principle  which  may  perhaps  explain  how  it  is  that  the  class  of 
questions  alluded  to,  has  allied  itself  with  another  department  of 
jurisprudence  equally  impulsive  in  its  tendencies,  and  dangerous 
to  handle.  Jurisdiction  and  divorce  are  the  two  fiery  steeds  which 
onr  mettlesome  jurists  delight  to  drire  when  wearied  with  the 
dnll  monotony  of  the  municipal  law.  Mr  Fraser  has  undertaken 
to  write  the  history  of  the  collisions  and  conflicts  which  they  have 
encountered  in  their  perilous  career. 

As  eariy  as  the  time  of  Lord  Bacon,  it  would  seem  the  courts  of 
law  had  begun  to  quarrel  about  jurisdiction  ;  and,  we  grieve  to  say 
ity  the  policy  of  moderation  which  that  great  aphorist  recommended, 
is  as  lightly  esteemed  by  the  jud^  of  the  present-day  as  it  was  in 
tbe  reign  of  Queen  Elizabeth. 

Starting  from  the  ancient  maxim,  that  a  decree  pronounced  by 
a  court  of  incompetent  jurisdiction  is  a  nullity,  it  has  been  the 
practice  of  the  modem  tribunals,  in  adjudicating  upon  the  rights  of 
foreigners,  to  arrogate  to  themselves  the  right  of  determining 
whether  the  jurisdiction  of  a  foreign  court  is  well  exercised ;  and, 
According  to  the  opinion  they  may  form  upon  this  question  of 
foreign  municipal  law,  depends  the  issue,  whether  they  will  sustain 
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or  reverse  its  decrees.    In  the  conflict  of  laws  relative  to  divorce 
jurisdiction^  the  Scotch  courts  have  been  rather  shabbily  used; 
their  most  solemn  judgments  having  been  treated  as  so  mach  waste 
paper  by  the  judges  of  the  English  courts  of  law,  whenever  these 
happened  to  run  counter  to  the  prejudices  of  the  English  judicial 
mind.     Some  oorions  instances  have  been  brought  to  light  by  Mi 
Fraser,  of  the  perversity  of  spirit  which  has  characterized  the  pnM 
ceedings  of  the  English  judicatures,  and  which  has  led  them  at  one 
time  to  refiise  effect  to  our  decrees,  as  being  in  excess  of  jurisdiction, 
and  at  another  time  to  claim  jurisdiction  on  similar  reasons,  and  in 
respect  to  similar  grounds  of  action. 

But  it  is  not  our  purpose  at  present  to  follow  Mr  Eraser  in 
his  strictures  upon  the  conduct  of  English  judges  in  reversinf; 
Scotch  decrees — conduct  which,  as  he  truly  observes^  contrasts  un- 
favourably with  the  spirit  of  comity  uniformly  evinced  towards 
the  law  of  England  by  the  eourts  of  our  country.    The  readery  we 
presume,  will  be  more  interested  in  hearing  what  Mr  Eraser  has  to 
say  about  the  chequered  life  and  suicidal  end  of  the  Conjugal 
Bights  Bill,  and  the  great  jurisdiction  controversy  to  which  it  has 
given  rise.    In  detailing  the  various  stages  in  the  progress  of  that 
unfortunate  measure,  the  author  exhibits  a  natural,  we  bad  almost 
said  a  fatherly  interest  in  making  the  public  acquainted  with  its 
merits;  his  narrative  only  wants  the  ^^ quorum  pars  magna  fui*'  of 
thQ  heroic  annalist,  to  secure  for  it  the  character  of  the  only  correct 
and  authentic  report  of  the  proceedings.    We  believe  it  is  no 
secret  that  the  Bill  originated  with  Mr  Eraser  himself;  and  we 
suspect  that  that  indefatigable  gendeman  had  also  a  good  deal  to  do 
both  with  the  Eaculty  resolutions  and  the  consequent  modification 
of  the  Qteasure  by  the  Lord  Advocate,  of  which  he  has  written  the 
history.    For  ourselves,  we  hftd  so  high  an  appreciation  of  the 
value  of  the  leading  provisions  of  the  Bill,  that  we  did  not  hesitate 
to  express  our  regret  that  it  should  hare  been  sacrificed,  in  ooinr 
sequence  of  a  differeocQ  pf  qpinibn  on  the  least  iinportant  feature  in 
its  contents.    We  may  mention  that  the  Lord  Advocate  explained 
.at  a  recent  meeting  of  the  Faculty  of  Advocates,  that  he  had  post^ 
'  poned  the  Bill  in  deference  to  the  opinion  of  the  Lord  Chancellofr 
in  which  he  was  di8ix)sed  to  concur — a  circumstance  which  ought 
to  exonerate  the  Lord  Chancellor  from  some  portion  of  tite  oensur? 
.which  the  author  has  passed  upon  his  conduct. 

It  is  not  surprising  that  so  active  a  supporter  of  tbeCmyiij?^ 


A  WORD  WITH  MK  FRASBB  AXEKT  JURISDICTION^.  52% 

• 

Sights  Bill  as  Mr  Fraser,  should  have  adopted  the  usual  and 
intimate  means  of  enlisting  public  opinion  in  its  favour.  We  may 
liave  our  doubts  as  to  whether  his  brochure  is  calculated  to  smooth 
the  way  for  the  future  passage  of  the  Bill  tlirough  the  Upper 
House ;  but  we  cannot  refuse  to  it  the  praise  of  being  an  admirable 
ex  parte  vindication  of  the  measure,  and  of  what  we,  on  this  side 
the  Tweed)  may  call  the  popular  side  of  the  jurisdiction  contro- 
versy. But  before  we  part  company  with  the  author  of  the  pamphlet, 
may  we  be  permitted  to  ask  him,  what  malign  influence  presided  at 
its  christening?  We  cannot  believe  that  Mr  Fraser*s  brethren  have 
become  so  professionally  eclectic  in  their  reading,  that  they  require 
to  have  a  political  pamphlet  served  up  to  them  under  the  guise  of 
a  treatise  on  the  ^  Conflict  of  Laws." 

As  an  impartial  estimate  of  the  difficulties  and  bearings  of  a 
great  legal  problem,  the  treatise  de  Conflictu  must  be  paronounoed 
a  failure.  Mr  Fraser  has  aspired  to  settle  a  question  which  divides 
the  opinions  of  the  great  lawyers  of  our  time,  and  which,  in  so  far 
as  affected  by  judicial  decision,  has  remained  in  a  state  of  equilibra- 
tion (or  the  last  thirty  years.  He  has  done  so  by  throwing  the 
sword  of  a  forensic  disputant  into  the  scale.  His  tone  is  that  of  aa 
advocate ;  his  object  persuasion,  not  conviction.  Such  at  least  is 
the  opinion  we  have  formed  of  an  argument  in  which  logical  diffi- 
culties are  surmounted  by  the  administration  of  pungent  stimulants 
to  national  prejudice,  and  which  treats  with  derision  the  gravest 
decision  of  the  most  august  tribunal  in  the  world,  if  it  happens  to 
trench  by  a  hairbreadth  on  the  author's  favourite  theory. 

It  is,  doubtless,  easier  to  criticise  than  to  invent ;  and  as  we  are 
at  the  present  moment  in  a  position  to  exercise  the  critical  function^ 
we  shidl  not  surrender  that  vantage-ground  by  attempting  to  an- 
swer a  pamphlet  which  is  conuderably  larger  than  the  entire  space 
of  our  monthly  issue.     With  much  of  what  Mr  Fraser  has  written, 
vre  are  disposed  to  agree ;  but  we  do  not  think  that  he  has  done 
full  justice  to  the  jurisdiction  question  in  all  its  bearings ;  and,  ac- 
cordingly, it  is  to  that  part  of  his  argument  that  we  shall  address. 
onr  observations.   Mr  Fraser  states  fully  and  explicitly  the  question 
At  issue  between  Lord  Campbell  and  himself,  as  r^rted  in  the 
Times  of  24th  August  last ;  but  he  omits  to  notice  a  statement  which 
mre  have  on  the  authority  of  the  same  report  by  the  same  journal^ 
and  which  is  calculated  materially  to  influence  our  jndgment,  if  the 
opinions  of  the  great  lawyers  of  our  own  age  are  entitled  to  any 


560  A  WORD  WITH  MB  FRA8EB  ANENT  JURI8DICTI0K. 

portion  of  the  respect  which  Mr  Fraser  showers  upon  Collerni 
and  Bodembei^us.  That  circamstance  is,  that  the  Lord  Cbao- 
celWs  opinion  against  sustaining  the  fwra  origims  and  ddicii  wis 
commnnicated  to  the  House  as  the  opinion  of  all  the  Law  Lords, 
and  with  their  consent.  Amongst  those  learned  personages^  there 
is  at  least  one  whom  Mr  Fraser  will  allow  to  be  competent  to  form 
an  opinion  on  a  question  of  jurisdiction ;  for  he  refers  (at  p.  22) 
to  Lord  Brougham's  opinion  in  the  case  of  Warrender,  as  '^  one  of 
the  finest  specimens  of  forensic  eloquence,  of  exact  and  logical  rea- 
soningy  and  of  exhaustive  learning,  which  our  times  can  furoifih'* 
Another  noble  and  learned  lord  there  is,  who  for  many  jears  past 
has  exercised  jurisdiction  more  extensive  and  infinitely  more  varied 
than  was  ever  claimed  by  Boman  praetor*  Before  his  retirement 
firom  the  bar,  Mr  Pemberton  enjoyed  the  reputation  of  being  at 
once  the  soundest  lawyer  and  the  most  accomplished  advocate  of 
his  time ;  and  since  then,  his  time  has  been  devoted  to  the  service 
of  the  public  as  a  member  of  the  Judicial  Committee  of  the  Privy 
Council,  in  the  elucidation  of  the  immense  and  varied  category  d 
laws  which  are  bound  up  with  the  administration  of  justice  in  the 
British  dependencies.  The  decisions  of  the  same  right  honourable 
gentleman  (now  Lord  Eingsdown),  on  appeal  from  the  English 
Consistorial  Courts,  are  not  the  least  admired  specimens  of  the 
learning  and  judgment  which  are  conspicuous  in  the  Privy  Council 
Beports.  Lord  Kingsdown's  opinion,  Mr  Fraser  will  admit,  oogb^ 
to  count  for  something  in  a  question  relating  to  divorce  and  to 
jurisdiction.  That  opinion,  if  the  Times*  report  be  correct,  is  in 
entire  harmony  with  Lord  Campbell's  and  against  Mr  Fraser. 
Supported  by  these  authorities,  we  venture  to  call  in  question  the 
propositions  maintained  by  the  latter  jurist,  notwithstanding  the  air 
of  confidence  with  which  they  are  announced. 

The  doctrine  laid  down  by  Lord  Campbell,  and  the  Law  Lords 
is,  that  domicile  is  the  proper  basis  of  jurisdiction  in  cases  of 
divorce.  Mr  Fraser  admits  the  validity  of  this,  but  maintains  that 
jurisdiction  may  also  be  founded  ratione  delicti  and  ratione  ariginit; 
which  Lord  Campbell,  on  the'other  hand,  denies.  We  think  Mr 
Fraset  has  judged  wisely  in  showing  a  disposition  to  abandon  the 
forum  ariginis.  That  dogma  has  slumbered  in  the  text-bodtf  for 
half  a  century.  It  may  not,  as  Lord  Kinloch  holds^  have  ceeeived 
its  death-blow  by  the  decision  of  the  House  of  Lords  iH  ^UU  v< 
Grant  (I  W.  &  S.  716)  ;  but  it  may  safely  be  assert^,  dm!  ix^ 
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the  decision  in  question^  the  Court  of  Session  Beports  exhibit  no  sign 
of  its  vitality.  The  English  cases  of  Deck  and  Bond  (2  Law  TlmeSf 
542),  on  which  Mr  Fraser  comments  (p.  52),  were,  as  he  justly 
observes,  decided  on  the  basis  of  the  forum  oriffinis ;  bat  they  were 
8o  decided,  not  in  conformity  with  the  public  law,  but  because  it 
was  held  that  the  Divorce  Act  gave  the  Court  such  jurisdiction. 
We  concur  with  Mr  Fraser  in  thinking  that  it  would  be  better  to 
deprive  both  countries  of  this  equivocal  jurisdiction,  rather  than 
allow  the  courts  of  law  in  either  to  entertain  questions  affecting  the 
status  of  individuals,  after  the  total  severance  of  the  tie  that  con^ 
nects  these  individuals  with  the  land  of  their  nativity. 

We  proceed  to  notice  the  main  topic  of  the  authoi^s  argument — 
that  in  which  he  seeks  to  establish  the  forum  delicti  as  a  basis  of 
civil  jurisdiction. 

'*  Independent  of  domicile,"  says  our  author,  ^^jurisdiction  arises 

from  obligation,  and  the  interpretation  of  this  generic  word  I  shall 

take  from  the  Institutes."   He  then  proceeds  to  cite  the  welUknown 

formula  for  the  division  of  obligations  into  those  which  arise  ex  con^ 

iractUj  quasi  ex  contractUj  ex  malefidoy  and  quasi  ex  maleficio*    In 

the  above  sentence,  we  have  the  germ  of  the  gigantic  &llacy  which 

pervades  the  whole  of  the  authoi^s  reasoning  on  the  subject.   Where 

can  Mr  Fraser  find  authority  for  the  general  proposition,  that 

JQrisdiction  arises  from  obligation  T    If  there  had  been  any  worth 

citiqg,  it  would  not  have  escaped  the  observation  of  the  accomplished 

civilian  whose  dictum  we  are  reviewing;  but  we  do  not  hesitate  to 

assert  that  there  is  none.    Jurisdiction  of  a  special  and  limited 

character  did  arise  ex  deUeto  under  the  Boman  law,  and  has  been 

adopted  precisely  as  it  then  existed  by  all  the  nations  of  modem 

Europe.  This  was  jurisdiction  for  the  punishment  of  crimes.  Juris* 

diction  of  a  less  limited  scope  was  also  ezerdsed  by  the  Roman 

praetor,  ex  coniractUj  in  conformity   with  the  provisions  of  the 

code  (m.  13.  2)  to  that  effect.    In  modem  jurispmdence^  this 

frcoimd  of  jurisdiction  has  only  been  asserted  by  the  courts  of  those 

coontries  which  profess  to  adopt  the  Boman  code  as  an  authority 

in   the  practical  administration  of  the  law.    But  Mr  Fraser  has 

bridged  over  a  wide  gulf,  when  he  erects  upon  those  insulated  cases 

of  the  forum  speciale  a  general  and  comprehensive  jurisdiction, 

raiione  obUgationisy — sl  forum  which  certainly  has  not  yet  attained  a 

place  amongst  the  nominq  jurisj  and  which  derives  no  support  from 

any  of  the  authorities  he  has  cited. 
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It  is  dibandantly  clear  from  the  statement  of  the  arorum^t,  that 
unless  the  forum  contractus  can  be  so  enlarged  as  to  extend  to  obli^ 
gations  ea  delicto^  the  whole  theory  mnst  fall  to  the  groond.    The 
forum  delicti  of  the  criminal  coarts  is  asserted  on  very  special 
reasons  of  policy ;  the  necessity,  namelji  which  exists  for  vindicating 
the  supremacy  of  the  laws^  by  punishing  offences  within  the  territorj 
where  they  are  committed.    But  the  forum  contraciut  rests  on  a 
basis  nearly  allied  to  the  doctrine  of  ^  prorogation,^  the  principle 
being,  that  one  who  has  entered  into  a  formal  contract  in  a  certain 
place,  does  by  his  act  and  deed  bind  himself  to  submit  to  the  laws 
of  the  place  with  respect  to  its  enforcement  (see  Dig.  V.  1. 19  and 
20 ;  Cod.  lU.  1. 32).  This  is  conformable  not  only  to  the  principles 
of  law,  but  to  common  sense.     Qualified  as  it  is  in  modem  times  hj 
the  condition  of  personal  citation  within  the  territory,  it  might 
almost  be  said,  that  a  defender  is  barred  by  personal  exception  from 
objecting  to  such  a  jurisdiction. 

.   Apart  from  the  dictates  of  positive  law,  there  does  not  appear  to 
be  any  good  reason  for  extending  the  prindple  of  jurisdiction 
raiione  contractus  to  obligations  aiidng  out  of  the  mere  conduct  of 
individuals  in  the  ordinary  relations  of  life.    A  party  who  enters 
into  a  determinate  contract,  has  generally  in  his  view  the  law  of  the 
country  in  which  he  contracts,  as  giving  a  particular  complexion  to 
the  transaction.    The  law  of  the  locality,  moreover,  is  imported  into 
the  contract  for  all  purposes  of  interpretation ;  from  that  law  it 
receives  its  efficacy ;   and  by  that,  if  by  any  legal  system,  he  most 
be  held  to  have  contemplated  its  enforcement.    But  when  we 
pass  the  confines  of  positive  stipulation,  it  cannot  be  said  with 
truth  or  propriety,  that  individuals  are  in  the  habit  of  comport- 
ing themselves  with  reference  to  the  provisions  of  any  particular 
legal  system;  certainly  it  is  only  by  resorting  to  a  most  violent 
legal  fiction,  that  any  course  of  conduct  not  matter  of  contract 
can  be  held  to  import  a  tacit  obligation  to  submit  to  the  local 
judicature.    The  obligation  arising  ex  delicto  is  itself  a  species  of 
fiction,  or  rather  a  convenient  phrase,  expressing  the  liability  to 
make  compensation.    The  notion  of  an  implied  obligatioa.to  submit 
to  the  jurisdiction  in  respect  of  the  implied  obligation  to  oompensate, 
is,  if  we  may  use  the  term,  a  fiction  of  the  second  order — a  mere 
nomims  umbroy  by  far  too  impalpable  and  elusory  to  sustain  what 
Mr  Fraser  has  attempted  to  build  upon  it. 

We  are  not  aware  that  any  writer  of  authority  has  attempted  to 
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extend. the  doctrines  of  the  forum  contraetua  to  (^ligations  not 
arising  from  a  promise.  Mr  Fraser  has  presented  us  with  a  number 
of  quotations  in  connection  with  the  matter  (pp.  25-28)  ;  but  thej 
are  all  beside  the  subject.  ^  Collems  de  Processibus  Execntivis"  is 
a  very  good  name  to  conjure  with.  We  have  not  the  pleasure  of 
his  acquaintance.  Maevius  de  Arrestis  we  know,  and  Peckius  de 
Jure  Sistendi ;  but  Colleru» — 

^^  An  tertiua  e  coelo  cecidit  Gate  ?  ^* 

But  neither  CoUemSy  nor  Brunneman,  Felix  or  Von  Martens^' 
Eenty  Story  or  the  Voets,  have  advanced  the  boundaries  of  the 
forum  contractus  one  step  beyond  the  limits  assigned  to  it  in  the 
civil  law%  Huber,  who  by  the  way  is  not  quoted  on^his  point  by 
Mr  Fraser,  has  a  passage  in  the  oft  cited  chapter,  de  Foro  Com- 
petente,  which  lends  some  countenance  to  the  views  of  the  popular 
school.  We  refer  to  his  classification  of  the  forum  contractus  and 
the  forum  delicti  under  the  common  denomination  of  "  forum  rei 
gestsB.''  But  when  we  peruse  his  explanations,  the  classification  is 
found  to  be  not  real,  but  arbitrary.  Forum  contractus^  according  to 
Huber,  is  jurisdiction  for  the  enforcement  of  a  promise;  forwm 
deUctij  jurisdiction  for  the  punishment  of  a  crime. 

In  the  application  of  these  doctrines  to  the  special  subject  of 
consistorial  jurisdiction,  Mr  Fraser  does  not  display  his  usual  f(^city 
of  argument  and  illustration.  That  we  may  not  do  injustice  to  the 
argument,  we  shall  give  it  in  the  authoi^s  words : — 

''*'  Now  as  to  delicts^ — Is  not  the  same  reason  applicable  for  sustaining  the 
jurisdiction  of  the  locos  ?  There  are  three  actions  which  may  be  raised  in  con- 
sequence of  adultery.  l«f,  A  criminal  prosecution ;  2<i/y,  An  action  of  damages 
against  the  wife^s  seducer ;  d(//y,  An  action  of  divorce. 

^^  As  to  the  first,  it  is  settled  according  to  the  law  of  nations,  that  the  courts 
hare  power  to  punish^  for  crimes  committed  by  forefgners  within  their  bounds. 
This  at  least  is  a  fixed  point  on  the  field  of  controversy.  In  the  second  case,  if 
the  seducer  be  a  foreigner,  who  commits  adulteiy  with  a  Scotch  woman,  it  seems 
a  mere  mockery  to  say  that  the  ii>jur^  husband  must  follow  him  to  other 
countries  and  daim  damages  there.  The  foreign  court  mav  not  even  allow  this 
kind  of  redress  for  conjugal  infidelity.  Caught  redhanded  in  tiie  fact,  the 
foreign  paramour  must  answer  before  a  Scottish  civil  jiinr,  for  his  iniury  to  ih» 
husband.  The  remaining  action  is  divorce ;  and  it  will  be  found  iLat  all  the 
reasons  for  recognising  the  jurisdiction  as  to  the  other  two,  concur  also  in  favour 
of  it,  here.  The  rule,  and  the  reasons  for  it,  are  well  stated  in  the  69th  Novel 
of  Jnstinian  (chap,  i.),  to  which,  as  being  too  long  to  cite,  this  reference  may 
be  sufficient.  Hubei  states  it  in  general  terms  in  a  work  of  his  which  is  seldom 
cited :  ^  Proinde,  qui  ad  tempos  in  qnibuadam  locis  agunt,  fixo  alibi  domicilio 
et  sede  fortunarum  snamm,  an  hi  apud  disetas  suas  temporarias  conveniri  non 
possunt?  Si  posse  dicas,  fruatra  domiciliimi  esse  causam  fori  statuas ;  si  non 
poterunt,  videndmn,  ne  res  arguat  contra ;  cum  per^rtni  etiam  in  locis,  ubi 
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rqwriimttir,  ooDTeniri  floleant,  et  forum  eHgeve  ooguitiir,  nfaiqiie  gentram; 
jaxta  r^g^oLun  decantatam, — uin  te  invenio  ibi  Ujudico"  (pp.  27-28). 

Here  we  have,  in  the  first  case,  the  assertion  of  a  tmism ;  in  the 
second,  the  question  is  begged,  or  rather  assumed,  without  even  an 
apology  for  an  argument ;   in  the  third,  we  have  a  modest  appeal 
to  the  confidence  of  the  reader,  backed  by  a  quotation  which  wafts 
us  at  once  into  the  icy  regions  of  scepticism.     Surely  the  imp  of 
the  printing-ofiice  has  been  making  havoc  with  Mr  Frasei's  quota- 
tions.   It  cannot  be  that  the  author  read  that  passage  from  Haber 
98  an  argument  for  the  forum  delieti.    It  is  simplj  an  assertion  of 
the  forufh  domicilii  as  we  understand  it  in  Scotland — the  ^  formal 
domicile  by  temporary  residence"  of  Lord  Brougham — in  contradisp 
tinctiOn  to  the  domieilium  et  sedes  fartunarum^  which  gives  the  law 
in  questions  of  status  and  succession. 

We  are  sorry  to  leam  that  Mr  Fraser  has  formed  an  unfiivour- 
able  opinion  of  the  Poles.    Refugees  of  all  nations  and  kindreds  he 
seems  to  regard  with  an  instinctive  abhorrence,  akin  to  that  wbicb 
the  uncircumcised  Philistine  excited  in  the  breasts  of  the  wandering 
children  of  Judah,     He  might  possess  his  conscience  in  peace,  wer» 
he  satisfied  that  her  Majesty's  subjects  were  the  only  persons  likdy 
to  profit  by  the  plenary  indulgence  he  anticipates,  as  the  conse- 
quence of  .a  relaxation  of  the  rules  of  jurisdiction.     But  his  spirit 
is  stirred  within  him,  when  he  thinks  of  the  Saturnalia  that  ma; 
ensue  amongst  those  distressed  foreigners,  whose  involuntary  ex- 
patriation auguis  ill  as  to  tiieir  reverence  for  ancient  tradition.    He 
is  haunted  by  the  nightmare  of  a  Polish  refugee,  who  is  always 
beating   his  wife ;  always   committing  adultery ;  always   bidding 
defiance  to  the  forum  deltctu    Hear  how  he   dilates    upon  this 
grievance : — 

^*  Is  the  ScatHah  wife  of  a  Polish  Ck>ant — ^now  teacher  of  languages — to  be 
remitted  to  the  courts  at  Warsaw — ^who  would  not  perhaps  hear  her,  becaise 
her  husband  is  an  outlaw  ?  Must  she  continue  in  Scotland  for  twen^  fota 
the  wife  of  a  man  who  lives  in  notorious  adultery-  ?  Must  the  sense  ot  <ieMc; 
of  Scottish  people  be  outraged  for  ever  by  such  a  spectacle  of  wrong  ?  Ate  tbe 
Scottish  Courts  entirely  powerless,  so  that  they  can  neither  give  to  the  nnbappf 
wife  the  redress  aUowed  by  the  laws  of  Scotland,  nor  even  administer  to  us 
the  remedy  of  the  law  of  the  Polish  domicile?    .... 

^*  If  the  Polish  exile  should  alternate  his  moments  of  depreBsioti,  in  eonse* 
quence  of  his  misfortimes,  by  hours  of  brutal  usage  towards  nis  wile,  ahe  misi 
nave  some  further  remedy  than  the  police-office.  The  future  mast  be  provided 
for  by  a  judicial  separation,  and  a  decree  for  alimony.  •  .  It  would  be  a  haxd 
thing  to  say,  that  if  this  Polish  magnate  deserted  lus^e  in  ScMmd^  for  tenycaxB. 
we  could  not  grant  a  decree  of  divorce  for  desertion,  merely  becaose  be  bad  siOl 
retained  his  domicile  of  origin.  ^^  On  ne  peut  rejeter  de  oe  temple  tiafin^  dm 
etningen  malheureux  qui  viennent,  avec  tant  de  confianoe  recLuner  ia 


jj 


A  WOBD  WITH  MR  FBA8EB  AN£NT  JURISDICTIONS  56.^ 

Shades  of  OampbeU  and  Dudley  Stuart,  is  this  the  character — thiff 
the  likeness  of  the  representative  of  the  oppressed  nationalities  t 
Has  the  pioneer  of  the  solidarity  of  the  peoples  degenerated  into  a 
wife-beater,  a  sot,  and  an  adulterer? 

**  U  thou  art  he — ^yet  oh !  how  fallen,  how  changed !" 
No ;  we  will  not  believe  that  Warsaw's  last  champion  has  fallen 
from  his  proud  eminence  into  so  deep  a  gulf  of  profligacy.  We 
suspect  that  Mr  Fraser  has  been  imposed  upon.  This  model 
refugee — ^ruffian  and  gay  Lothario  though  he  is— bears  a  striking 
resemblance  to  a  certain  malicious  sprite  which  Bentham  thought 
he  had  exorcised,  and  which,  fifty  years  ago,  took  the  name  of  the 
"  hobgoblin  fallacy."  Is  he  not  even  something  worse  f  His  Pro- 
tean faculty  of  transmutation  is,  at  any  rate,  calculated  to  excite 
suspicion.  In  one  page  he  appears  in  the  character  of  an  Eastern 
potentate ;  in  another  (p.  29),  he  figures  as  a  Hungarian  nobleman ; 
and  again,  at  p.  26,  as  a  wanderer  from  the  sunny  plains  of  Italy. 
A  most  ubiquitous  personage.     May  we  not  apply  the  lines : — 

"  Great  is  thy  power,  and  great  thy  fame  ] 
Far  ken^d  and  noted  is  thy  name ; 
And  though  yon  lowin*  heugh'a  thy  hame, 
Thou  travels  far !'' 

Evidently  there  is  something  uncanny  about  this  Pole;  besides, 
his  conduct  is  most  immoral  and  reprehensible.  We  vote  with  Mr 
Fraser  for  putting  him  down ;  and  would  even  invoke  the  majesty 
o{  the  forum  delicti  for  the  purpose,  but  that  a  difficulty  arises  in 
connection  with  that  awkward  condition  invented  by  the  civilians, 
and  expressed  in  the  formula,  ^^  si  reus  illic  deprehendatur."  By  all 
means  let  us  punish  this  Polish  adulterer,  even  in  the  theatre  of 
his  delinquencies;  and,  if  necessary,  with  the  penalties  of  the 
statute  1563.  But  how  are  we  to  catch  him?  Wliat  opinion 
Biust  Mr  Fraser  entertain  of  the  temerity  of  the  messenger-at^arms 
inrho  would  venture  on  putting  a  summons  into  the  hand  of  the 
swarthy  polygamist? 

Any  ground  which  Mr  Fraser  may  have  had  for  asserting  the 
competency  of  the  forum  contractus  in  divorce  cases,  is  completely 
cut  away  by  the  doctrine  he  afterwards  lays  down  (at  p.  48)  in  com- 
menting on  the  case  of  Simonin  and  Mallac.  The  rule  of  the  civil 
law,  as  laid  down  by  Savigny  and  expounded  by  Mr  Fraser,  is  that 
the  forum  contractus  is  available  in  a  suit  for  the  enforcement,  but 
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not  for  the  reseifuling  of  the  contract.    We  do  not  stop  to  in» 
^uire  liow  far  this  dootrine  is  to  be  stretched.    Mr  Fraa^  thinks 
that  the  loene  isoninMetua  is  a  bad  ground  of  jurisdiction  in  cases  of 
nullity  of  marriage;    but,  with   nil  deference,  there   n  a  great 
difiPerence  between  an  action  for  declaring  that  a  contract  is  null, 
and  an  action  for  rescinding  it.     We  are  by  no  means  sure  that 
suits  of  nullity  of  marriage  fall  within  the  exception  notioed  by 
Savigny;  the  object  being,  not  to  undo  an  obligation  that  has  been 
undertaken,  but  rather  to  declare  that  there  never  was  an  obliga- 
tion, in  consequence  of  the  inability  of  one  of  the  parties  to  con- 
tract.   But,  if  the  exception  is  good  for  anything,  it  ought,  in  all 
reason,  to  exclude  the  jurisdiction  in  actions  of  divorce.    It  caanot 
be  that  we  are  entitled  to  regard  this  right  of  action  indifferently, 
either  as  a  right  arising  ea  contractu  or  ex  delicto.     In  one  sense, 
every  breach  of  contract  may  be  assimilated  to  a  quasi-deliet; 
but  it  is  not  so  considered  in  law,  for  this  were  to  disregard  the 
very  distinction  in  question.    However,  we  will  give  the  author  the 
benefit  of  the  alternative ;  while  we  accept  his  definition  of  this 
jurisdiction  as  one  for  the  ^enforcement"  of  the  contract. 

Let  us  assume  that  the  action  of  divorce  arises  er  delicto.  What 
obligation  is  it  that  an  action  of  divorce  can  be  said  to  enforcel 
Is  It  an  action  for  the  enf<»icement  of  the  obligation  not  to  com' 
fnit  adultery ;  or  can  it  be  said,  with  any  propriety  of  language^  that 
the  offence  creates  axi  obliffation  to  live  separate  t — In  the  other 
alternative,  and  viewing  this  process  as  one  which  arises  omt  of  the 
contract  of  marriage^  the  forum  contractus  is  exduded ;  because  the 
conclusions  of  the  summons  aire  not  for  enfcM'cement,  bat  for  dis* 
solution  of  the  matrimonial  tie. 

Here,  in  the  meantime,  we  most  ijuit  the  field  of  contarovmy* 
We  tmst  we  have  said  enough  concerning  Mr  Frasex^s  specutationa 
to  induce  all  who  take  an  interest  in  the  question  to  Tend  and  judge 
for  themselves.  Yet,  in  confining  ourselves  to  the  debateaUe  ground 
in  the  author^s  excursus,  we  are  conscious  that  we  have  not  doae 
justice  to  the  merits  of  the  work,  which  is  a  complete  pefpertoi;  oC 
all  the  learning  on  the  sabjectw  Asa  specimen  of  the  anthoi^s 
humerous  vein,  take  the  following  ingenious  sffgament,  respectbg 
the  domicile  of  succession  of  the  Lord  Chancellor:-^ 

"  Bat  generalitiee  have  far  less  effccft  in  argameiit  than  exampleB.  A  gresi 
Buccfeaaion  suit  is  clearly  in  gfcol*  for  Scottiah  lawere.  At  the  xifik  of  scasDff  ti? 
game,  I  shall  state  a  case  that  will  prove  not  uninteresting  to  the  learned  Lari 
who  is  so  kittch  in  favour  of  the  law  of  domicile,     fn  what  ooontarjr  is  tie  I^ 
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ChaacttOor  domiciled?    Of  covne,  bo  pradent  a  maa  baa  made  hk  will,  and 

*  signed,  eealed,  and  delivered^  it  accormng  to  tiie  law  of  England,  with  which 
he  u  familiar,  and  which  he  has  too  easily  assumed  to  be  the  law  of  his  domicile. 
if  tiie  rule  eatahliahed  by  the  Pmy  Council  in  Stanley  v.  Bemet  be  correct, 
which  requiree  the  formalities  of  execution  of  a  will  to  be  according  to  the  law, 
not  of  the  place  of  execution,  but  of  domicile,  then  the  will  of  this  high  func- 
tionaiy  stands  somewhat  in  peril.  His  domicile  at  the  present  moment  is 
clearly  in  Scotknd.  He  is  a  Scotsman,  by  origin, — was  educated  in  Scotland, — 
and  only  left  it  in  his  manhood  to  push  his  fortune  in  England.  No  doiU^t,  he 
has  Bptat  in  that  country  a  considerable  portion  of  his  life ;  but  his  affections 
were  always  centered  upon  his  native  land.  He-has  two  peerages  in  his  family ; 
and  both  the  titles  are  taken  from  the  county  of  Fife.    The  title  of  his  son  is 

*  Stratheden,*  and   he  himself  is  *John  Itaron  Campb^  of  St   Andrews.^ 
When  leisure  oame  witlk  high  honours,  and  a  suoceesf  id  career  was  eiowi^ed  with 
wealth,  where  was  it  that  he  took  up  his  local  habitation?    Not  in  England, 
where  nis  fortune  had  been  acquired,,  but  at  Kartrigse,  in  the  county  of  Rox- 
burgh.   It  is  true  that  he  still  holds  the  office  of  Loid  High  GhanooUor ;  but  he 
is  Chancellor  not  of  England  alone,  but  of  Great  Britain.    The  Great  Seal 
accompanies  him  to  Scotland,  and  he  is  only  in  London  when  the  cruel 
nwwBBity  of  business  conwels  him  to  sever  himself  from  the  land  of  his  aff ec*^ 
tioDS.    This  is  the  case  ot  Hog  v.  Lashley,  where  a  Scotsman^  went  to  England,, 
and  returned  laden  with  spoil,  to  buy  an  estate  in  Scotland,,  still  keeping  up 
some  connection  with  the  mercantile  house  in  London,  through  which  nis  for* 
tone  had  been  acquired.    The  domicile  of  origin  was  there  held  to  be  easily 
acquired, — ^just  as,  in  other  cases,  it  has  been  held  to  be  with  difficulty  lost.    In. 
the  case  of  Sir  Hugh  Miuuio,  he  had  been  absent  in  England  for  eleven  years ; 
his  establishment  was  in  London.     ^  There  were  his  carriages,  his  furniture,  his 
plate,  his  pictures,  his  library,  his  wines ;  every  article  of  use  or  enjoyment  in 
me  according  to  the  way  in.  which  he  chose  to  live;  *  and  yet  he  was  hdd  to  be 
a  domiciled  Scotsman.     ^ There  must  be  residence  and  intention;  residence 
alone  has  no  effect  per  ^,  although  it  may  be  most  important  as  a  ground  from 
which  to  infer  intention.*    There  must  be,  as  Voet  saySt  the  ^propoMtum  tUic 
perpeluo  morandV    Surely  it  oannot  be  said  that  this  distinguisned  indiindttal, 
whoee  acts  indicate  such  a  hearty  attachment  to  the  country  of  his  fatbess,^  has 
any  intention  of  perpetual  residence  in  England.     His  household  gods  are  at 
Hartrigge ;  and  tne  only  circumstance  in  favour  of  the  English  domicile  is  the 
accident  of  being  an  officer  of  the  Government^  which  many  Scotsmen,  ase,  and 
which  might  cease  in  a  day  by  rebellion  in  the  camp.    The  mere  possession  of,. 
and  reaidenoe  in,  a  house  in  Ix>ndon,  or  the  holding  a  temporary  cmce,.  does  not 
create  a  domicile.    The  distinction  between  residence  and  domicile  vk  dear. 
There  may  be  residence  without  domicile,  and  domicile  without  residence; 
resideDce  is  preserved  by  the  act,.  doBBtoile  by  the  intention ;  and  the  intention 
for  a  Scottisn  domicile  cannot  be  misttdken. 

**  In  the  elucidation  of  this  case  (which  may  occur  in  reference  even  to  a  ques- 
tion of  legitim,  supposing  that  the  hint  is  taken  of  executing  the  wiU  according 
to  the  formalities  of  the  law  of  both  countries),  some  curious  information  may 
be  obtained  in  the  inquiry  after  the  intention.  All  the  correspondence  of  the 
Chancellor  for  years  will  be  ransacked ;  and  the  biographies  of  his  two  great 
contemporaries,  now  in  his  escritoire^  will  be  n»ade  good  evidence  in  the  suit. 
The  passages  which  describe  the  love  of  country,  especiallv  on  the  part  of  the 
Chancellor  of  the  Edinburgh  University,  will  make  these  mteresting  documents 
relevant  in  the  question  of  intention ;  and  if  that  renowned  personage  happen 
Uy  be  the  survivor,  the  world  will  be  favoured  with  a  commentary  upon  his  own 
biography  by  himself." 

It  is  not  the  least  of  Mr  Fraser*s  merits  that  he  has  contrived  to 
tveskt  a  somewhat  dry  and  emdite  topic  in  an  attractive  manner. 
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The  conflict  of  laws  is  a  theme  not  fruitful  in  romantic  incident  or 
thrilling  adventure.    Mr  Warren  would  be  puzzled  how  to  weave 
it  into  a  novel^  or  sing  its  praises  in  an  epic.    It  is  impossible  even 
to  get  up  any  sympathy  for  Mr  LoUey,  though  he  was  transr- 
ported  to  signalize  the  contempt  which  the  twelve  judges  enter- 
tained for  Scotch  decrees.     If  our  courts,  acting  on  the  hint  thrown 
out  by  Mr  Fraser,  should  hang  a  few  English  adulterers  by  waj  of 
asserting  the  validity  of  the  forum  deHctiy  some  future  Macaulay  maj 
perhaps  present  us  with  a  companion  picture  to  the  trial  and  execu- 
tion of  Nuncomar.     But  bigamy  and  transportation,  the  Liverpool 
Assizes  and  the  Newgate  Calendar, — these  are  not  the  most  ap- 
propriate subjects  of  tragic  or  historical  description.     As  it  is,  Mr 
Fraser  has  invested  his  essay  with  as  much  of  dramatic  interest 
as  could  well  be  drawn  from  such  intractable  materials*    Whatever 
may  be  the  fate  of  the  doctrines  he  has  espoused,  they  are  not  likely 
to  be  let  die  for  want  of  a  zealous  and  skilful  apologist* 
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(Concluded^ 

As  the  Bill  was  originally  framed,  sections  25,  26,  and  27  contained 
provisions  of  very  considerable  importance  which  have  not  found  a 
place  in  the  Act  as  it  has  passed.  By  the  original  section  25,  it 
was  proposed  to  provide,  as  to  lands  not  held  burgage,  that  wher? 
the  heir  of  the  last  entered  superior  had  not  completed  a  title  to 
the  superiority,  the  vassal  might  obtain  an  entry  from  the  Crown 
or  Prince  of  Scotland  respectively,  or,  in  his  option,  from  the 
mediate  or  other  over-superior ;  and  that  the  immediate  saperior, 
on  completing  his  title,  should  be  entitled  to  claim  the  casualties, 
feu^uties,  etc*,  and  that  these  should  not  be  claimable  by  tbe 
superior  who  had  actually  granted  the  entry.  It  is  to  be  regretted 
that  this  provision,  which  is  greatly  simpler  than  the  remedies 
introduced  by  the  Transference  of  Lands  Act  (10  &  11  Yict,  c, 
48,  sec.  8,  et  seq,)j  was  not  pressed*  By  the  original  section  26* 
again,  it  was  proposed  to  dispense  with  any  necessity  for  the  wonl 
"  dispone,"  or  other  words  of  de  preaenii  conveyance,  and  to  make 
words  of  bequest  sufficient  to  convey  lands  and  other  heritahle  sub- 
jects. Some  diiFerence  of  opinion  exists  as  to  whether  the  mape 
word  "dispone"  is  absolutely  essential  to  a  valid  conrejuice  of 
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lands,  bat  the  weight  of  aothority  is  in  favour  of  it*  being  intiis* 
pensable.  Aa  regards  mortis  causa  conveyances  at  least^  this  state 
of  the  law  ought  to  cease,  and  it  should  be  provided  that  heritage  may 
be  conveyed  by  any  words  clearly  evidencing  the  granter's  inten- 
tion, whether  tiiey  amount  to  a  depresenii  conveyance  or  not.  This 
provision  y  however,  was  allowed  to  drop  out  of  the  Bill  from  some 
unexplained  motive.  Lastly,  the  section  27,  as  it  stood  at  first, 
provided  that  the  recording  of  a  deed  in  the  Genera)  Register  of 
Sasines — the  deed  being  retained  in  the  public  custody^  and  trans* 
mitted  to  the  Register  of  Deeds  in  the  books  of  Council  and  Session 
— should  answer  the  purpose  of  registration  in  the  latter  record. 
This  would  have  been  a  valuable  improvement  on  the  existing 
sjTStem,  but  it  too  was  withdrawn. 

Seetion  XXV. — This  section,  the  construction  of  which  is  more 
than  ordinarily  clumsy,  is  intended  to  carry  out  the  provision  of 
section  5,  that  where  a  deed  containing  a  clause  of  direction  is 
presented  for  registration  in  the  Register  of  Sasines,  the  warrant 
of  registration  must  bear  express  reference  to  the  clanse,  other* 
wise  it  cannot  receive  effect,  but  the  deed  must  be  engrossed  ad 
longum*  Agents  will  require  to  bear  this  section  and  its  annexed 
schedule  (K)  in  mind,  in  recording  deeds  containing  clauses  of 
direction. 

Section  XXYI. — Hitherto,  when  a  town«clerk  has  been  the  pro- 
prietor of  lands  within  burgh  on  which  it  was  necessary  to  take 
infeftment,  it  has  been  the  practice  of  the  Court  of  Session  to  appoint 
the  Sheriff«clerk  of  the  county  or  some  other  o£Scial  to  act  as  town- 
clerk  pro  hoe  vice. — Duff  v.  Magistrates  of  Elginy  16  January  1823. 
It  is  now  provided,  and  very  reasonably,  that  town-clerks  and 
keepers  of  Registers  of  Sasines  shall  no  longer  be  incapacitated 
from  expeding  or  recording  conveyances,  notarial  instruments,  or 
other  writs  in  which  they  are  personally  interested.  It  is  scarcely 
necessary  to  say,  that  in  the  very  improbable  contingency  of  any 
oF  these  officials  taking  advantage  of  his  position  to  secure  for  him- 
self a  preference  to  which  he  is  not  fairly  entitled,  the  Court  would 
nt  once  set  it  aside  and  restore  the  legal  order. 

Section '^XYU, — The  Montgomery  and  Roseberry  Acts  (10 

Geo.  II L,  c.  51;  and  6  &  7  Will.  IV.,  c.  42)  gave  an  heir  of 

«?ntail  power  to  excamb,  with  the  authority  of  the  Court,  certain 

portions  of  the  entailed  estate  ;  the  lands  given  being  freed  of  the 

fetters  of  the  entail^  and  the  lands  received  being  brought  within 
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them.     Doabts  having  arisen  as  to  the  eflfect  of  contmets  of  ei- 
*  ^anbion  which  did  not  contain  the  destination  and  fettering  danses 
of  the  entail,  the  i  &  5  YicL,  c  24,  was  pesKd,  pnmdnig  thst 
these  need  not  be  inserted,  bnt  that  it  should  be  snfficient  if  they 
were  referred  to  as  in  the  original  deed  leomded  in  the  Bqpster  of 
Tailxies.    The  Ratherinid  Act  (11  &  12  Vict^  c.  36),  while  it 
pnmded,  bj  its  section  37,  that  ezcambioiis  under  the  Bxmkenj 
Act  might  be  carried  thxongh  under  the  fenns  of  the  new  Act, 
c|nioTided  also,  bj  section  5,  that  an  heir  of  entail  in  pooocscion,  under 
JUS  entail  made  prior  to  the  Act,  might  excamb  the  entailed  estate 
in  whole  or  in  part,  with  certain  consent^  and  under  the  aul 
-of  the  Coort.    The  opinion  having  come  to  be  widely 
that,  in  excambions  ander  the  Kotherfnid  Act,  the  oontraet  of  ex- 
•oambien,  being  a  deed  of  constitution  as  respects  the  lands  Mceived 
in  exchange,  must  contain  the  destination  and  the  fettering  claaees 
ivide  Duff  on  Entails,  p.  77),  the  section  27  of  the  present  Act 
provides  that  the  destination  of  heirs  and  conditions,  etc^  oS  entail 
need  not  in  any  case  be  inserted  at  length  in  the  conveyances  cf 
the  lands  obtained  in  exchange  fi>r  entailed  lands,  or  in  any  writs 
following  thereon,  bnt  may  be  referred  to  as  in  the  recorded  deed 
^  entail,  or  in  any  of  the  recorded  progress  tides  following  on  sodi 
original  deed.     To  allow  of  soc^  reference  to  it,  the  deed  of  eotsii 
must  have  been  rectMrded  in  the  fiegbter  of  Tailsies,  and  tlie  pro- 
gress  title,  which  may  be  an  instmmetit  of  sasine  as  well  as  anj 
other  writ,  must  have  been  recorded  in  the  appropriate  Register  of 
Sasines*    The  section  is  quite  general  in  its  terms,  and  will  cover 
the  case  of  excambions  under  ^  Boseberry  as  well  as  under  dis 
Rutherford  Act. 

Section  XXYIIL — This  section  provides  fer  the  case  where 
lands  excambed  under  the  authority  of  an  Act  of  Parliament  are 
burdened  with  debt.  It  enacts,,  that  after  the  registration  of  the  «»- 
tract  or  deed  of  excambion  in  the  Begister  of  Sasines,  the  debt» 
affecting  the  lands  given  in  exchange  shall  affect  only  those  received 
in  exchange ;  and  if  these  latter  have  been  themselv^  burdened, 
their  burdens  shall  affect  the  first  mentioned  lands  only, — the  old 
order  of  preference  being  maintained  in  each  case.  In  order  to 
protect  the  interests  of  creditors,  it  is  provided,  that  before  the  ex- 
cambion of  burdened  lands  is  authorized  (in  addition  to  tkeocdinair 
procedure),  such  intimation  thereof  as  the  Ooart  of  Sesatoo  mcy  con- 
sider necessary  shall  be  given  to  all  creditors  having  interest^  wfau 
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may  appear  and  o(q>06e  it.  No  method  of  intimatioD  is  pointed 
out ;  but  it  wUl  be  proper,  in  all  petitions  for  leave  to  ezcamb  laad* 
burdened  with  debt,  to  inaert  a  prayer  for  intimation  to  credttota. 
There  is  a  fiuther  provision,  that  in  the  contract  of  excambioo,  or 
in  an  annexed  schedule  recorded  therewith,  fuU  particulars  of  alt 
the  debts  diall  be  set  forth,  both  in  r^^rd  to  their  original  eoB<* 
stttution  and  transmission,  if  such  latter  has  taken  place.  It  is  t» 
be  observed,  however,  that  no  sanction  is,  expressly  at  all  evests^ 
attached  to  this  provisioB ;  and  the  question  may  arise,  whether,  if  h 
be  not  complied  with,  the  excambion  is  good  with  all  its  statutory 
iftddeiiits.  No  prudent  conveyancer,  however,  will  taia^  shelter 
under  this  doubt,  but  will  give,  as  required,  full  infonuation  as  i# 
the  debts, — inserting  at  the  same  time  in  the  deed  or  contract  of 
excambion,  what  aeeois  to  be  an  unnecessary  dedany;ion,  that  they 
are  to  burdeo  the. lands  to  which  they  have  been  tnmaSsmdftm 
already  pointed  out. 

Section  XXDL — ^This  section  gives  heirs  of  entail  in  possession 
the  same  right  of  grai^laiig,  with  the  aiUhority  of  the  Court,  bonds 
and  dispositions  in  security  for  entailers'  debu  which  they  now  have 
under  the  11  A  12  Vict,  c.  36,  and  16  &  17  Vict.,  c.  94,  with 
ref erenoe  to  provisions  to  younger  children* 

JSeotkm  XXX.— *By  this  section  it  is  provided  that  the  shMt 
clauses  of  consent  to  registration  for  preservation,  and  for  preserva- 
tion and  executioii,  introduced  by  the  l>ansference  of  Lands  Act 
(10  &  11  Vict.,  c  48),  may  be  used  in  all  deeds  with  the  same 
meaning  as  that  given  to  them  in  the  said  Act. 

Seethn  XXXL — ^Under  a  reference  to  particular  cases,  tolerably 
exhaustive,  no  donbt,  but  requiring  scrutiny  by  the  prudent  con- 
-veyancer,  this  section  provides  that,  instead  of  I>eing  inserted  at 
length,  real  burdens  may  be  referred  to  as  already  set  forth  in  any 
conveyance  or  notarial  instrument  recorded  in  the  appropriate 
fiegister  of  Saaines  of  the  lands  to  which  such  burdens  apply. 
Soch  reference  is  declared  to  be  equivalent  to  and  have  the  legal 
efiSact  of  a  full  insertion  of  the  real  burdens  in  the  deed  or  instrur 
snent  in  which  it  is  made.  The  greatest  accuracy,  of  course^  must 
be  observed  in  making  the  reference. 

JSeetian  XXXU.— By  the  13  &  14  Vict.,  c.  13,  it  was  enacted^ 

eliat  when  lands  or  houses  are  acquired  for  religious  or  educational 

pmrposes,  and  have  once  been  feudally  vested  in  the  office-bearers 

of  the  congregation,  or  society,  or  body  of  men  acquiring  them. 
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<n?  in  trustees  for  their  behoof,  snch  investiture  shall  innre  to  their 
successors  in  office  without  any  transmission  or  renewal.    The  pro- 
vision was  also  extended,  mutatis  mutandisj  to  heritable  securities 
lield  by  or  for  behoof  of  such  bodies,  etc.     In  the  case  of  lands  and 
houses,  as  the  vassal  never  died,  it  was  enacted,  that  where  no 
special  agreement  had  been  made  as  to  casualties,  they  should  be 
exigible  every  25  years.    The  section  32  of  the  present  Act  ex- 
tends the  provisions  of  the  Act  just  mentioned  to  all  trusts  for  the 
maintenance  of  ministers  of  religion,  missionaries,  and  schoolmasters, 
or  for  the  maintenance  of  the  fabric  of  their  places  of  worship,  school- 
houses,  dwelling-houses,  offices,  or  other  like  buildings ;  declares 
that  feu-duties  and  other  heritable  property,  as  well  as  lands,  hooses, 
and  heritable  securities,  shall  fall  under  these  provisions;  and  further, 
that  the  General  Assemblies,  Synods,  and  Presbyteries  of  the  Estab- 
lished Church,  and  of  all  oth^  Presbyterian  Churches  in  Scodand, 
shall  be  entitled  to  take  benefit  under  them.     What  the  occasion 
for  this  last  provision  was,  it  is  rather  difficult  to  say,  the  former 
Act  being  sufficiently  general  in  its  application. 

Section  XXXIIL— Under  the  section  9  of  the  Titles  to  Land 
Actt,  1858,  it  was  provided,  that  a  writ  of  resignation,  by  a  subject 
superior  endorsed  on  a  deed  which  was  a  warrant  for  resignation 
should  be  equivalent  to  a  charter  of  resignation  in  favour  of  the 
person  in  right  of  the  deed.     In  order  to  complete  hia  title,  it  was 
necessary  that  the  writ  of  resignation  should  be  recorded ;  bat  as 
both  the  deed  and  the  writ  must  enter  the  Register  at  the  same 
time,  the  recording  of  both  had  the  double  effect  of  being  equivalent 
to  an  instrument  of  sasine  upon  the  deed  as  well  as  upon  the  writ, 
thus  creating  a  mid-superiority  (see  antSj  vol.  ii.,  p.  530).    The 
way  to  obviate  this,  was  to  add  a  provision  that  '^  the  recording  of 
such  deed  along  with  such  writ  shall  not  have  the  effect  of  an 
instrument  of  sasine  following  on  such  deed."    The  section  9  of 
the  Act  of  1858,  in  making  this  provision,  unfortunately  left  out 
the  short  but  important  word  ^'  not^^  thereby  making  the  evil  more 
unquestionable  instead  of  remedying  it.    The  omission  has  now 
been  supplied  by  the  section  33  of  the  present  Act,  which  has  a 
retrospective  effect.     All  mid-superiorities,  therefore,   which  ha<) 
been  created  by  the  blunder  in  the  former  Act,  are  to  be  held  as 
sopited. 

Section  XXXIV.— Under  the  old  system  of  conveyancing,  no 
part  of  the  deed  was  more  liable  to  prolixity  than  that  cootatoing 
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the.  description  of  the  lands  conveyed.    The  Act  of  1858  intro- 
dqeed  a  great  reform  in  this  respect  by  providing  (section  Ib^r—lat, 
that  where  lands  had  been  described  in  a  recorded  conveyance  or 
other  writy  it  sbonld  not  be  necessary  to  repeat  the  description  in 
subsequent  conveyances  or  other  writs,  bat  it  should  be  sufficient 
to  specify  tbe  leading  name  or  other  short  distinctive  description 
of  the  lands,  with  the  name  of  the  county  and  pariah,  and  to  refer 
to  the  particular  description  in  the  prior  recorded  conveyance  or 
other  writ ;  and,  2dy  that  in  any  other  subsequent  conveyance  or 
writ  it  should  be  sufficient  to  use  such  leading  name  or  short  dis- 
tinctive description,  with  the  addition  of  the  county  and  parish,  and 
to  make  reference  to  the  conveyance  or  writ  in  which  9ttch  leading 
name  or  short  distinctive  description  was  specified  without  again 
referring  to  the  several  conveyances  or  other  writs  containing  the 
particular  descriptions  of  such  lands.    The  section  34  of  the  Act 
of  1860  repeals  the  sectipn  15  of  the  Act  of  1858,  and  provides  no 
substitute  for  the  second  provision  contained  in  it  just  mentioned* 
In  lieu  of  the  first  provision,  however,  it  enacts  that,  where  any 
lands,  held  or  not  held  burgage,  have  been  particularly  described 
in  any  conveyance,  dUckarge^  or  other  deed  or  tfutru$nent  duly 
recorded  in  the  appropriate  Register  of  Sasin^,  it  shall  not  be 
necessary,  in  any  subsequent  conyey^ce,  diichargg,  or  other  deed 
or  uistrumenty  to  repeat  the  particular  description  of  the  lands, 
but  it  shall  be  sufficient  to  specify  the  name  of  the  county,  and 
where  the  lands  are  held  burgi^e,  the  name  of  the  burgh  and 
county,  and  to  refer  to  the  particular  description  in  the  prior  con- 
veyance, etc.,  in  the  manner  set  forth  in  the  annexed  schedule. 
The  section  itself  makes  no  provision  for  the  use  of  short  descrip- 
tions ;  bat,  on  referring  to  the  annexed  schedule  (H.),  No.  I,  it  will 
be  seen  that  such  may  be  used,  or  the  lands  may  even  be  set  forth 
as  ^^  delineated  and  coloured  on  a  copy  of  the  Ordnance 

Survey  Map  hereto  annexed,  and  signed  as  relative  hereto.^  The 
new  section  is  an  improvement  on  the  old  one,  and  puts  the  matter 
on  a  simpler  footing  than  previously. 

Section  XXXY.  (which  is  retrospective  in  its  eifect)  corrects 
the  error  committed  in  section  31  of  the  Act  of  1858,  in  citing 
the  8  &  9  Vict.,  c.  35,  instead  of  c.  31,  when  making  provision 
for  the  recording  of  new  of  blundered  conveyances,  etc. 

Seetian  XXXVI. — This  section  provides  that  the  words  ^^  to  be 

VOL.  IV. — NO.  XLVm.  DECEMBEB  1860.  D  D  D  D 
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holden  in  the  same  manner  in  which  the  granter  of  the  oonvejance 
held  or  might  have  held  the  same,**  nsed  in  varioos  sections  of  the 
Act  of  1858,  shall  be  construed  to  mean  that  the  holding  is  to  be  a 
me  vel  de  mtj  where  the  investiture  contains  no  prohibition  agunst 
snbinfendation  or  against  an  alternative  holding,  and  a  fne  onlj 
where  the  investiture  contains  such  prohibition.    At  the  end  of  the 
section  there  is  a  somewhat  important  provision,  which  would  appear 
to  have  been  introduced  into  the  Bill  at  a  very  advanced  stage.   It 
is  to  the  following  effect,  that  where  the  investiture  contains  a  pro- 
hibition against  a  base  holding,  if  the  disponee  enter  with  the 
superior  within  twelve  months  of  the  date  of  the  conveyance  or 
instrument  in  his  favour,  such  conveyance  or  instrument  shall  have 
the  same  preference  in  all  respects  from  the  date  of  its  being  re- 
corded as  if  it  had  contained  an  alternative  holding.     The  effect  of 
this  provision  will  be,  that  within  twelve  months  a  disponee  with  an 
a  me  holding  only,  may,  by  entering  with  the  superior,  make  his 
right  preferable  to  any  other  right  whatever,  not  feudalized,  prior 
to  the  date  of  the  registration  of  his  conveyance.     This  is  a  con- 
siderable step  in  the  direction  of  removing  the  distinction  between 
an  alternative  holding  and  va  a  me  holding  only,  and  it  would 
seem  as  if  the  distinction  were  only  maintained  from  a  regard  to 
the  interests  of  the  superior  or  his  agents. 

Section  XXXVII.  corrects  a  typographical  error  in  section  33 
ofthe  Actof  1858. 

Section  XXXVUI.— The  section  21  of  the  Act  of  1858  pro- 
vided machinery  by  which  a  judicial  factor,  or  other  judicial  moMger^i 
might  complete  a  title  to  lands  forming  part  of  the  estate  under  his 
management.    He  had  to  present  a  petition  to  the  Court  for  autho- 
rity to  do  so ;  and  if  the  petition  specified  the  lands,  the  warrant  of 
Court  was  also  to  specify  the  lands,  and  to  have  the  effect  of  a  dis- 
position in  his  favour  from  the  party  whose  estate  was  under  his 
management.     Great  difficulty  was  felt  as  to  what  officers  were 
comprehended  under  the  terms  ^^  other  judicial  manager.**     Giving 
the  largest  latitude  to  them,  they  would  comprehend  factors  heo 
tutoris  and   loco  absentis,  and  curators  6onis,— officers   in   whose 
persons  it  has  never  been  the  practice,  and  it  is  contrary  to  prin- 
ciple that  a  title  should  be  made  up.     The  present  Act,  in  declaring 
more  explicitly  the  effect  of  the  warrant  of  Court  on  a  potion  for 
authority  to  complete  titles,  and  repeating  the  enactment  as  to  the 
machinery  for  obtaining  it,  limits  its  provisions  to  the  case  <^  ^< 
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judicial  factor'*  only ;  but,  unfortunately,  it  does  not  repeal  the  pro- 
vision in  the  Act  of  ISSS,  which  would  therefore  appear  to  be  still 
operative.  Under  the  present  Act,  the  warrant  of  Court  is  expressly 
declared  to  be  equivalent  to  a  disposition  of  the  lands,  and  an  assig- 
nation of  any  heritable  securities  contained  in  it,  in  fiivour  of  the 
judicial  iactor  by.  the  person,  whether  in  life  or  deceased,  whose 
estate  is  under  judicial  management,  and  where  such  judicial  factor 
has  been  appointed  on  a  trust-estate,  which  has  been  vested  in  a 
trustee  or  former  judicial  factor,  it  is  to  be  equivalent  to  a  convey- 
ance by  such  trustee  or  former  factor,  whetlier  in  life  or  deceased. 
This  is  a  very  comprehensive  provision,  and  seems  to  meet  every 
case.  « 

Section  XXXIX. — By  this  section  a  step  is  taken  towards 
farther  simplification  in  the  mode  of  entry  with  the  superior, — 
charters  of  adjudication  and  sale,  as  well  as  of  resignation,  being 
declared  to  have  the  effect  of  a  confirmation  of  all  the  deeds  and 
instruments  necessary  to  complete  the  vassal's  investiture.  It  is  to 
be  borne  in  mind,  that  by  the  Act  of  1858,  writs  of  resignation  are 
declared  to  have  the  same  effect  as  charters  of  resignation. 

Sections  XL.  to  XLII. — ^These  sections  do  not  call  for  remark. 

Section  XLIII. — ^This  section  declares  that  the  various  provi- 
sions of  the  Act  shall  take  effect  from  the  1st  October  last.  The 
want  of  such  a  distinct  and  categorical  enactment  in  the  Act  of 
1858  was  much  felt  by  the  profession,  but  that  defect  has  been 
avoided  in  the  present  Act. 
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In  our  Number  for  September  1857,  we  pointed  out  the  serious 
consequences  resulting  from  the  new  law  of  evidence  when  applied 
to  actions  of  filiation  and  aliment.  We  showed  how  prolific  of 
perjury  was  the  system  of  allowing  those  parties  to  give  evidence, 
and  how  disastrous  in  the  consequences,  so  that  now  it  was  very 
difficult  to  fix  paternity  on  a  defender.  Parochial  boards  were  thus 
heavily  burdened  with  illegitimates,  who  were  now  doomed  to  be 
bred  and  brought  up  as  paupers,  neglected  in  every  way,  and  un- 
educated in  all  but  vice  and  crime.  The  consequent  increase  of 
infanticide  is  well  known,  though  the  serious  difficulty  of  proving 
that  a  child  has  been  fully  bom  alive  leads  the  authorities,  even 
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in  those  oases  where  the  mother  has  been  disc^Yered,  to  accept  the 
unmeaning  and  unsatisfactory  plea  of  concealment  of  pregnancy. 

The  uniform  testimonyi  as  now  given  by  all  connected  with  local 
Courts,  is  the  increaring  reeilieation  of  our  forebodings.    There  are 
now  few  actions  of  filiation  and  aliment  that  are  not  defended.   A 
prevalent  error  has  been  adopted  by  the  ratal  population :  that  all 
that  is  necessary  to  liberate  them  firom  the  burden  of  supporting 
a  child  laid  to  their  charge,  is  deliberately  to  swear  that  they 
never  had  connection  with  its  mother.    Thus  it  happens^  that  in 
cases  where  guilt  is  proved  beyond  all  dodbt,  the  defender  will  not 
forego  the  opportunity  of  perjuring  himself,  even  though  withont 
any  possible  benefit.     But  in  other  cases,  where  the  proof  for  the 
pursuer  is  legally  weak,  the  defender's  oath  often  upsets  h^  case, 
though  there  is  little  or  no  moral  doubt  but  that  perjury  has  also 
been  committed,  though  with  greater  success. 

Sherifis  have  often  threatened  to  commit  defendei*s  for  perjory 
where  their  oath  was  discredited.  But  in  such  occult  cases,  per- 
jury might  not  be  easily  proved  by  direct  evidence  other  than  the 
mother^s ;  and  the  punishtnent  of  the  defender  would  be  serioady 
felt  by  the  mothet  and  her  child. 

Even  in  those  cases  Where  the  mother  is  successfiil  in  her  daim, 
the  great  accumulation  of  law  expenses  on  both  sides  makes  the 
recovery  of  the  alinient  most  difficult,  if  not  altogether  imprac- 
ticable. 

Mr  Seton,  the  talented  and  indefatigable  Secretary  to  the  B^gis- 
trar-General,  read,  at  the  recent  meeting  of  the  Social  Science 
Association,  a  valuable  paper  on  Bastardy  in  Scotland,  contuning 
some  important  statistical  facts  bearing  on  this  question.  From 
that  gentleman  we  have  ascertained  that  in  1858  there  were,  in  all 
Scotland,  of  births  104,195,  whereof  were  illegitimate  9256  ;  and 
in  1859,  the  gross  number  was  106,732,  whereof  9606  were  flle- 
gitimate.  In  the  year  1857,  of  7680  illegitimate  births,  only  1533 
had  the  paternity  acknowledged  at  Registration;  whilst  6157  were 
not  thus  acknowledged.  Of  thes6,  only  347  were  aifterwards  r^i»- 
tered  on  Decrees  of  Court,  including  both  undefended  and  defended 
cases,  whilst  only  156  were  legitimated  by  the  subsequent  marriage 
of  the  parents. 

There  is  no  class  of  cases  in  which  it  is  more  difficult  to  prove  Ae 
case  against  a  denying  defender.  The  difficulties  which  the  iemale 
pursuer  has  now  to  overcome,  have  been  pointed  out  in  our  former 
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article.    In  leading  the  evidence,  where  the  witnesses  are  chiefiy 
females,  it  is  much  to  be  feared,  great  injury  is  often  inflicted  on 
the  moral  purity  of  those  connected  with  the  case.    It  has  occnrredl 
to  many,  that  a  peculiar  mode  of  inrestigation,  adapted  to  these* 
occult  case^  might  be  made  the  means  of  ascertaming  guilt  or* 
innocence,  without  any  other  testimony  than  the  statements  of  the- 
parties  themselves.    So  soon  as  the  action  is  brought,  and  a  general 
denial  of  patetnity  entered,  the  parties  ought  separately  to  be  judi-^ 
cially  examined  before  the  Judge  and  the  agents,  but,  in  the  first 
instance,  outwith  the  presence  of  each  other.    The  female  pursuer 
should  be  first  examined  on  all  the  particulars  of  the  intercourse 
between  her  and  the  defender.    This  done,  the  defender  should 
andergo  the  same  ordeal.    If  necessary,  the  parties  might  be  recalled 
for  further  examination  and  explanations,  and,  at  the  discretion  of 
the  Judge,  might  be  allowed  to  confront  each  other  on  some  par- 
ticular points.    In  this  way  it  is  very  easy  to  perceive  that  the  truths 
in  the  great  majority  of  cases,  would  be  discovered  and  fixed  without 
having  recourse  to  other  witnesses.     There  would  be  no  need  for 
swearing  the  parties  on  either  side.    It  might,  however,  be  open 
to  contradict  the  statements  of  either  party  by  witnesses,  where  such 
was  deemed  necessary,  either  to  strengthen  or  weaken  the  case  for 
the  prosecution  or  the  defence.    The  advantage  of  this  procedure 
is  obvious  over  that  at  present  adopted,  where  each  party  is  quite 
aware  of  the  other^s  averments,  and  so  quite  prepared  to  make  up  a 
tale  to  support  the  one  side  and  demolish  the  other.     The  advan- 
tage^ however,  in  the  present  mode  of  procedure  is  not  on  the  side 
of  the  pursuer,  who  is  called  on  to  give  her  statement  before  any 
proof  is  led,  whilst  the  defender  comes  in  after  the  woman  has 
closed  her  proof,  and  has  thus  exposed  her  whole  case  to  him. 

The  Evidence  Act,  which  admitted  the  parties  as  witnesses  in  the 

cause,  specially  ^^  de<:lared,  that  nothing  herein  contained  shall  alter 

or  affect  the  authority  or  practice  of  the  Courts  in  Scotland  as  to 

judicial  examination.^    Lord  Medwyn,  in  the  cases  of  Shankland, 

18  June  1835,  and  Patrick^  26  Nov.  1845,  expressed  his  approval  of 

that  nnode  of  expiscating  the  truth.    In  the  former  case,  his  Lordship 

(who  had  great  experience  as  Sheriff  of  a  large  county  for  many 

years)  remarked,  '^In  all  cases  of  this  kind,  much  weight  id  due  to 

the  declaration  of  the  defender ;  and,  in  the  course  of  my  experience, 

I  have  generally  found  that  any  little  diflScalty  which  may  arise  on 

the  proof  is  remedied  by  a  reference  to  the  defender's  declaration." 
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In  Patrick^ 8  case,  his  Lordship  remarked,  ^^  I  wish  the  parties  had 
been  jadicially  examined  in  this  case :  it  would  have  supplied  many 
of  the  difficulties  and  wants  in  the  case/' 

The  mode  of  procedore  which  we  now  recommend  is  not  uor 
known  in  the  civil  courts  in  continental  states,  whose  roles  for  the 
investigation  of  facts  and  the  ascertainment  of  truth  are,  in  many 
respects,  well  matured.  It  is  not  very  dissimilar  to  some  proceedings 
in  Chancery  under,  interrogatories  and  answers  on  oath.  The 
scheme  is  well  worthy  of  the  serious  attention  of  jurists.  Any 
change  on  the  present  procedure  must  be  for  the  better. 


THE  MONTH. 


Business  of  the  Courts, — Since  the  commencement  of  the  Winter 
Session,  some  improvement  is  observable  in  the  business  brought 
before  the  Court  of  Session.  There  may  not  be  many  new  cases  of 
a  nature  to  excite  public  interest  and  attention ;  but  there  is  a 
marked  increase  in  the  number  of  bona  fde  suits  proper  for  trial  in 
the  Superior  Courts.  This  result  is  attributable,  we  believe,  to  the 
reduction  that  has  been  effected  in  the  Inner  House  Bolls ;  and  also 
to  a  general  tendency,  which  has  begun  to  manifest  itself  amongst 
the  profession,  to  press  the  cases  forward  for  decision,  instead  of 
availing  themselves  of  the  forms  of  justice  to  protract  the  litigation. 
Practitioners  may  rely  upon  it,  that  clients  will  no  longer  submit 
to  the  old  infliction  of  a  "  gude  gangin'  plea."  With  the  option 
before  them  of  commencing  proceedings  in  the  Sheriff  Court,  which 
at  any  rate  holds  out  the  promise  of  speedy  justice,  it  is  not  difficalt 
to  foresee  the  result  of  the  continuance  of  those  dilatory  methods 
that  brought  discredit  on  the  practice  of  the  Court  of  Session. 

Competency  of  Appeal  in  Cases  below  L.25. — The  public  is  in- 
debted to  the  Great  North  of  Scotland  Railway  Company  for  having 
raised  the  question,  too  easily  assumed  to  be  settled,  as  to  the  re- 
sponsibility of  Sheriffs  for  the  due  administration  of  the  law  in  cases 
under  L.25.  In  the  appeal  presented  against  that  corporation  at 
the  Autumn  Circuit  Court  in  Aberdeen,  the  complaint  was,  that  the 
Sheriff  had  refused  to  exercise  his  jurisdiction,  he  having  sustained 
an  objection  to  the  defender's  citation,  the  effect  of  which  was  to 
put  the  pursuer  out  of  Court.  The  competency  of  the  appeal  was 
disputed,  on  the  ground  that  the  22d  section  of  the  Sheriff  Conn 
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Act  (16  &  17  Vict.,  c.  80)  prohibits  all  review  of  Inferior  Court 
decrees  for  sams  below  the  value  of  L.25.    There  can  be  no  doubt 
of  the  general  understanding  amongst  the  profession  as  to  the  pur- 
port of  this  enactment.    It  was  universally  believed  that  it  deprived 
the  suitor  even  of  the  scant  measure  of  redress  which  was  in  use  to 
be  administered  under  the  form  of  a  Circuit  appeal.   But  the  Court 
held  (and  the  distinction  is  good  in  logic,  if  not  in  law),  that  a 
removal  for  the  purpose  of  enforcing  the  jurisdiction  was  not  a 
removal  in  order  to  review.    Being  of  opinion  that  the  Sheriff  had 
decided  erroneously  in  declining  the  jurisdiction,  they  sustained  the 
appeal,  and  remitted  to  that  judge  to  proceed  with  the  cause.   This 
decision  has  given  a  blow  to  the  doctrine  of  irresponsibility.    But 
the  form  of  appeal  to  the  Circuit  Court  is  so  limited  as  practically 
to  be  valueless.     An  example  of  the  sort  of  review  to  which  the 
profession  has  been  looking  forward,  is  presented  in  the  procedure 
clauses  of  two  statutes  of  the  last  session,  to  which  we  proceed  to 
call  the  attention  of  our  readers. 

Examples  of  Appeal  on  a  stated  Case. — By  the  Act  for  the  Pre- 
vention of  the  Adulteration  of  Articles  of  Food  or  Drink  (23  & 
24  Vict.,  c.  84),  the  provisions  of  the  English  statute  relative  to 
appeals  in  magistrates*  cases  are  made  applicable  to  Scotland,  as 
regards  all  convictions  under  this  Act.  As  the  clause  in  question 
may  not  have  attracted  the  notice  of  our  readers,  we  reprint  it' 
entire : — 

"  VIII.  Any  person  who  shall  have  been  convicted  by  any  Justices  or  Sheriff 
SabBtitttte  of  any  offence  punishable  by  this  Act,  in  respect  of  the  selHng  of 
any  article  of  food  or  drink  which  shall  have  been  manufactured  according  to 
any  process  patented  before  the  passing  of  this  Act,  either  by  the  patentee  or 
owner  of  the  patent,  or  by  any  person  carrying  on  his  businesB  or  otherwise  claim- 
ing under  him  during  the  continuance  of  such  patent,  may,  instead  of  appealing 
to  the  General  or  Quarter  Seeaions  of  the  Peace  or  Sheriff  of  the  county,  apply 
in  writing  within  five  days  after  such  conviction  to  the  Justices  or  Sheriff  Sub- 
stitute, to  state  and  sign  a  case  lor  the  opinion  of  one  of  the  Superior  Courts 
of  law  thereon,  in  like  manner  as  under  the  statute  of  the  20th  and  2lBt  years 
of  her  Majesty,  chap.  43,  he  might  have  applied  to  the  Justices  to  state  and 
si^  a  <:ii8e,  and  thereupon  all  such  proceedings  shall  take  place  upon  and  in 
relation  to  such  application,  and  all  such  provisions  shall  be  applicable  thereto 
as  would  have  taken  place  upon  and  in  relation  thereto,  and  oeen  applicable 
thereto,  under  the  provisions  of  the  said  last-mentioned  Act ;  and  in  Scotland^ 
for  the  purposes  ox  such  appeal,  the  Justices  or  Sheriff  Substitute  may  state 
aud  a.gvi  a  case  for  the  opinion  of  the  Court  of  Session,  in  like  manner  as  the 
Justices  in  England  and  Ireland  may,  for  the  opinion  of  the  Superior  Courts 
of  law  under  the  said  Act,  and  the  Court  of  Session  shall  have  in  relation  thereto 
the  like  powers  as  the  Superior  Courts  have  under  the  said  Act,  and  all  the  other 
provifldons  of  the  said  Act  riiali  be  applicable  to  such  appeals/' 

The   Herring  Fisheries  Act  of  the  last  session  (23  &  24  Vict., 
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c.  92),  instead  of  incorporating  the  English  Act,  merely  reqnires 
the  convicting  Justice  or  Sheriff  to  state  the  material  facts  of  the 
proof  in  writing,  if  required ;  and  declares,  that  the  defender  maj 
thereupon  appeal  to  the  Court  of  Justiciaiy,  in  manner  provided  by 
the  Heritable  Jurisdictions  Act.  It  will  be  observed,  that  the  main 
feature  of  both  enactments  is  the  provision  made  for  the  ascertain* 
ment  of  the  facta  hy  means  of  a  stated  case ;  a  formalitj  which  we 
believe  to  be  essential  to  the  success  of  any  mode  of  summaTy 
review,  more  especially  where  no  record  is  made  up  in  the  Inferior 
Court     The  framer  of  these  Bills,  we  presume,  must  have  enter- 
tained the  intention  of  instituting  a  competitive  test  of  the  qaali- 
fications  of  the  Supreme  Civil  and  Criminal  Judicatories  as  Courts 
of  Appeal;  for  the  jurisdiction  is  divided  between  them  with  strict 
impartiality.    We  scarcely  anticipate  that  appeals  under  either  of 
those  statutes  will  be  so  numerous  as  to  offer  anything  like  a  fair 
trial  of  the  system ;  and  we  would  strongly  urge  upon  the  Lord 
Advocate  the  expediency  of  extending  the  benefit  of  the  Englisii 
Act  to  all  Sheriff  Court  cases  in  which  advocation  is  at  present 
excluded. 

The  Skedden  Case. — ^Among  the  nine  days*  wonders  of  the  season, 
the  admirable  appearance  of  Miss  Shedden  in  the  great  family  \vv' 
suit  of  that  name  is  conspicuous.  Leaving  to  others  to  sing  the 
•  eulogy  of  this  intrepid  debater,  it  may  suffice  for  the  present  if  ^^ 
bring  together  a  few  points  in  the  history  of  the  litigation,  which 
may  serve  to  explain  the  effect  of  the  pending  proceedings. 

Mr  William  Patrick,  the  respondent,  was  also'  the  defender  in 
the  original  action,  which  was  decided  so  far  back  as  1810.    £^^n 
at  that  time  the   case   had   attained  considerable  celebrity,     b 
settled  one  or  two  knotty  points  in  the  law ;  among  others,  that 
an  alien-born  cannot  be  legitimated  per  eubsequene  nuUrimonwnh 
although  the  parents  are  natural-bom  subjects  of  the  Crown  of 
Scotland.    It  was  keenly  contested  both  on  the  law  and  the  facU 
in  its  various  stages.     Lord  Brougham  wrote  his  first  and  onlr 
appeal  case  on  it,  and  was  requested  by  Lord  Eldon  to  edit  a  q^eciai 
report  of  the  decision.    But  the  most  remarkable  feature  in  tbe 
litigation  was  the  attempt,  made  some  ten  years  ago,  to  upset  t\as 
decision  of  the  House  of  Lords,  on  the  ground  that  it  liad  been 
obtained  by  fraud.    This  second  case  was  also  carried  to  the  Court 
of  ultimate  appeal,  with  this  result,  that  the  action  was  dismissed  j 
their  Lordships  holding  that  no  case  of  fraud  had  been  dasclosed, 
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and  that  there  were  no  grounds  for  imputing  fraud,  or  for  disturbing 
the  decision.  But  their  Lordships  were  pretty  decided  in  the 
opinion  that  the  decree  might  be  set  aside  if  a  case  of  collusion 
could  be  proved ;  and  as  the  decision  went  merely  to  the  relevancy^ 
it  would  seem  that  a  second  action  of  reduction  is  still  competent. 

The  present  application  to  the  Court  of  Probate,  under  the 
Legitimacy  Declarator  Act,  does  not  directly  touchy  the  succession 
or  affect  the  family  estate  of  Boughwood.  The  present  question, 
it  would  appear,  was  not  dbtinctly  raised  in  the  original  action : 
it  having  been  too  easily  assumed  that  Mr  Shedden,  the  original 
defender,  was  not  bom  in  wedlock.  The  application  having  been 
unsuccessful,  it  is  needless  to  inquire  whether  any  steps  could  be 
taken  for  giving  effect  to  the  English  decree,  for  the  purpose  of 
regulating  this  valuable  succession,  which  has,  doubtless,  been  the 
parent  of  many  a  heartache  to  the  claimants  on  both  sides. 

Pleas  in  Law. — ^We  direct  attention  to  a  letter  in  another  column 
on  this  subject.  Our  own  leaning  is  rather  favourable  to  the  re- 
quirement of  strictness  in  pleading ;  and  any  method  which  would 
have  the  effect  of  amending  the  loose  practice  which  prevails  as 
regards  the  mode  of  shaping  records,  would  meet  with  our  support. 
As  we  understand  the  question  of  the  validity  of  the  general  plea 
has  been  already  raised  for  adjudication,  we  shall  defer  our  com- 
ments till  such  time  as  we  can  have  all  the  materials  before  us. 


7%«  BankrupUy  Law  of  England  and  Scotland.  By  H.  Glassfobd 
B£LLy  Esq.,  etc.  etc. — Expenses  in  Bankruptcy.  By  Geobge 
AuLDJO  EssoN,  Accountant  in  Bankruptcy.  Glasgow :  James 
Maclehose.    Edinburgh  :  Edmonston  and  Douglas. 

T'^  Appellate  Jurisdiction  of  the  House  of  Lords^  from  the  Courts 
<^  Scotland.  By  James  Andebson,  Esq.,  Q.C.  Printed  for 
Private  Circulation. 

TsiB  past  vacation  has  been  unusually  prolific  of  speculative  treatises 
oa  law.  In  addition  to  Mr  Fraser^s  work,  which  is  noticed  else- 
Inhere  in  these  pages,  we  have  a  sheaf  of  legal  monographs,  contri- 
buted to  the  Transactions  of  the  Social  Science  Association,  at  their 
reoent  meeting  in  Glasgow.    Two  of  these  papers  (of  which  we 
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prefix  the  titles)  are  deserving  of  notice  from  the  intrinsic  import^ 
ance  of  the  sabjects  treated ;  bat  the  former  has  an  additional  claim 
on  our  attention,  in  respect  that  it  conveys  a  variety  of  usefiil  snd 
interesting  information  on  a  subject  which  concerns  the  profeflsion, 
and  is  not  easily  obtained  elsewhere.   We  venture  to  affirm,  that  very 
few  Scotch  readers  of  the  parliamentary  debates  have  formed  any 
definite  conception  as  to  the  merits  or  demerits  of  the  Bankruptcy 
Bill,  which  was  to  have  been  the  great  feature  of  the  legislation  of 
the  last  session.    Expense  heaped  upon  expense,  and  confusion 
worse  confounded :  such  were  the  impressions  we  received  from  the 
discussion  of  its  multitudinous  details.    In  his  paper  on  the  subject, 
Sheriff  Bell  has  explained,  in  a  very  luminous  manner,  the  leading 
points  of  agreement  and  difference  which  are  presented  in  a  com- 
parison of  the  Scotch  and  English  bankruptcy  systems.    The  large 
experience  which  the  Lanarkshire  Sheriffs  have  had  in  the  admi- 
nistration of  this  useful  department  of  the  law,  invests  the  opinioa 
of  sfny  of  those  gentlemen  with  the  weight  of  authority.    Mr  Bell, 
while  bestowing  a  well-merited  encomium  on  the  Scottish  system, 
discloses  some  facts  connected  with  the  working  of  the  English 
bankruptcy  jurisdiction  of  a  startling  character,  which  will,  we 
hope,  be  duly  pondered  by  those  members  of  the  mercantile  com- 
munity who  are  so  anxious  to  embark  on  a  career  of  wholesale 
assimilation.    For  example,  we  are  informed,  on  the  most  reliable 
authority)  that  the  expense  of  realizing  an  English   bankrupt's 
estate  amounts,  on  the  average,  to  the  snug  little  discount  of  thirtu- 
three  per  cent,  on  the  assets ;  the  expenses  in  Scotland  being,  as 
Mr  Esson  informs  us,  only  12^  per  cent.    Our  astonishment  at  the 
extravagant  results  of  the  English  system  vanishes  when  we  reflect 
that  the  English  Courts  of  Bankruptcy  are  not  only  self-supporting, 
bnt  are  made  to  maintain  a  judicial  staff  nearly  equal  to  tlie  Coort 
of  Session,  and  a  whole  army  of  sinecurists,  in  the  shape  of  regis- 
trars, assignees,  district  and  county  registrars,  taxing  masters,  ac- 
countants, deputy  masters,  etc.,  etc.,  etc.    We  observe  that  Mr  Bell 
indorses 'many  of  the  criticisms  passed  upon  Sir  K.  BethelVs  \)\ll 
in  the  House  of  Commons,  and  insists  on  justice  being  brought 
home  to  every  man's  door  by  an  amalgamation  of  the  B^kruptcy 
with  the  County  Courts.     The  Attorney-General  objected  to  the 
frightful   expense  (something  like  L.100,000  per  annum)  which 
would  be  incurred  by  pensioning  off  the  existing  staff  of  ofScials; 
but  v^e  really  do  not  see  any  necessity  for  making  them  pensioners. 
A  public  servant  may  be  allowed  to  claim  a  life  interest  in  hb 
salary ;  but  he  has  no  right  to  object  to  any  reasonable  change  in 
the  routine  of  his  duties,  so  long  as  these  duties  are  not  incompatible 
with  his  position.     We  say,  therefore,  make  the  existing  Conmii«- 
sioners  perform  the  circuit  of  the  County  Courts  in  their  sevenl 
districts  as  long  as  they  continue  to  hold  office ;  and,  on  their  death 
or  resignation,  let  the  duty  devolve  upon  the  County  Court  Juds^- 
Any  routine  duty  requiring  attention  during  the  interval  between 
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the  Commissioners'  visits  could,  in  the  meantime,  be  perfonned  by 
the  Coantj  Court  Judge. 

Some  surprise  has  been  manifested  in  Scotland  at  the  opposition 
which  the  Attomey-Oeneral  encountered  in  his  endeavour  to  abro- 
gate the  old  distinction  between  bankrupts  and  insolvents,  traders 
and  non-traders.  The  following  passage  contains  the  solution  of 
the  riddle : — 

'*  In  England,  various  acts,  which  are  in  themaelveB  harmlesB  or  indifferent, 
are  held  to  be  acts  of  bankruptcy,  if  done  *  with  intent  to  defeat  or  delay  cre- 
ditors.*   It  18  often,  however,  difficult  to  ascertain  with  what  intent  an  other- 
wise indifferent  act  has  been  done ;  and  the  same  presumption  will  not  always 
arise  in  the  case  of  a  trader  and  non-trader.    Thus,  departing  the  realm,  or 
remaining  abroad— nleparting  from  one^s  dwelling-house,  or  absenting  one^s  self 
from  it — beginning  to  keep  within  house,  conveying  property,  etc., — are,  in 
England,  acts  of  bankruptcy,  if  done  *  with  intent ; '  and,  in  as  far  as  traders 
are  concerned,  this  test  is  perhans  fair  enough,  for  a  trader  cannot,  in  ordinary 
ciicomstances,  remain  furtn  of  tne  realm  for  any  long  period,  or  absent  himself 
from  his  ordinary  dwelling-place,  or  keep  exclusively  within  it,  or  gratuitously 
convey  away  property,  without  giving  rise  to  the  presumption  that  he  is  about 
cedere  foro.    But  the  same  observation  does  not  applv  to  many  classes  of  non- 
traders  ;  so  that  when  the  Attomey-Genend  proposed  simply  to  alter  the  word 
*'  trader,*  as  contained  in  the  Consolidation  Act  of  1849,  mto  ^  any  debtor,*  it 
became  evidently  necessary  either  to  make  a  distinction  in  what  were  to  be  con- 
sidered acts  of  bankruptcy,  or  to  modify  materially  the  existing  Acts.    This  last 
coarse  was  adopted,  but,  in  the  opinion  of  some,  not  to  a  sufficient  extent.  Countrv 
gentlemen  and  others  took  alarm,  and  maintained  that  some  of  the  acts  still 
retained  as  testa  of  bankruptcy  might  be  so  in  a  trader,  but  did  not  admit  of 
the  same  construction  in  the  case  of  a  non-trader.     It  will  not  be  difficult,  it  is 
conceived,  to  obviate  this  objection ;  and,  as  the  obtaining  an  adjudication  of 
bankruptcy  is  really  a  privilege  to  an  honest  insolvent,  it  is  to  be  hoped  that 
the  law  oi  Englana  will  be.aaedmilated  in  this  respect  to  that  of  Scotland,  by 
extending  the  provisions  of  a  Consolidation  Act  to  all  and  sundry.** 

The  most  objectionable  feature  in  the  Scotch  system  is  the  faci* 
lities  which  it  affords  to  bankrupts  for  obtaining  their  dischai^e. 
With  the  following  judicious  observations  on  this  pointy  we  may 
appropriately  close  our  notice : — 

^*  In  Scotland,  if  the  creditors  accept  of  a  composition,  the  bankruptcy  is 
thereby  brought  to  an  end,  and  the  bankrupt,  on  emitting  a  declaration  or  oath 
that  he  has  made  a  full  and  fair  surrender,  is  entitled  to  his  discharge  from  the 
Court.    If  the  estate  is  wound  up  by  a  division  of  the  whole  assets  among  the 
creditors,  the  banknipt  may  apply  for  his  discharge  at  different  periods  within 
the  two  first  years  ot  the  bankruptcy,  provided  he  obtains  the  concurrence  of 
the  statutory  majority  of  creditors  appUcable  to  each  period ;  and  after  the  lapse 
of  two  years  he  may  apply  without  any  concurrence.  If  no  appearance  is  made 
in  any  of  the  above  mstances  to  oppose  the  discharge,  the  Lord  Ordinary  or 
Sheriff  is  bound  to  grant  it ;  but  if  there  be  opposition,  the  judge  may  either 
^^rant,  refuse,  or  suspend  consideration.   There  is  certainly  an  impression  abroad 
in  Scotland  that  a  bankrupt  sometimes  obtains  his  discharge  too  easily,  which 
is  no  doubt  attributable  to  the  fact  that,  when  he  can  command  the  requisite 
concurrence,  or  keep  back  opposition,  the  Court  has  no  discretion  to  refuse — in 
conformity  with  the  favourite  and  popular  principle  of  our  bankrupt  law,  that 
the  creditors  themselves  should  have  a  large  control.    There  are  ample  oppor- 
tunities for  opposing  discharges  if  the  croditors  choose  to  avail  themselves  of 
them.     The  imtiative  is  with  them ;  but  although  a  great  cry  is  raised  when  a 
glaring  case  is  first  brought  to  light,  the  bankrupt  luis  commonly  only  to  wait 
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for  a  month  or  two  till  the  indignatiou  cook,  and  he  will  then  be  pret^  me  to 
find  that  the  creditors  have  made  up  their  minds  to  the  loss,  and  resolved  to 
devote  no  further  time  or  expense  to  the  matter.  In  very  bad  cms,  if  a  friend 
can  be  got  to  hdp  the  bankrupt  to  pay  a  little  larger  compodtion  fhan  the 
estate  will  show,  were  is  eeneraUy  fitue  difficulty  in  gettiiig  tfarouf^  with  his 
discharge.  ^Hie  judge^s  ouity  being  only  ministerial,  it  is  a  notorious  fact  that 
the  worst  cases  which  have  recently  appeared  in  the  Court  at  Glasgow  have 
been  wound  up  without  opposition.  The  simple  desire  for  justice  is  not  a  suffi- 
ciently strong  motive  to  induce  a  creditor  to  take  up^ui  antagonistic  position 
with  no  proi^ect  of  personal  advautage^  and  a  certainty  of  incoxring  tome  ex- 
pense. The  more  entirely  that  the  assets  have  diw^ftpeared,  the  more  likcdy  is 
it  that  the  estate  will  be  left  to  itself.  But  it  is  dear  that  cxeditoni  should  not 
be  allowed  to  condone  a  fraudulent  bankrupt,  and  it  mi^ht  be  an  improvement 
to  make  it  a  part  of  the  duty  of  a  public  omcer  to  inquire,  in  every  case,  into 
the  conduct  of  the  bankrupt,  with  power,  not  onfy  to  negative  his  discharge, 
but  to  cause  the  institution  of  a  criminal  prosecution  whoi  such  was  neeeBBary.** 

Mr  Anderson's  pamphlet  on  the  Appellate  Jurisdiction  will  be 
read  rather  irom  the  interest  attaching  to  his  opinion,  than  for  the 
merit  of  any  suggestion  it  contains.  His  creed  is  that  of  an  opti- 
mist; the  object  of  his  adoration,  an  infallible  House  of  Lords. 
We  believe  tnat  at  the  present  time  the  law  of  Scotland  is  "very 
admirably  administered  in  the  supreme  judicature ;  but  it  is  not  so 
many  years  since  their  Lordships  sat  self-condemned  by  the  Beport 
of  a  committee  of  their  own  House.  Mr  Anderson  is  against  the 
admission  of  a  Scotch  judge  into  the  House  of  Peers ;  and,  if  we 
remember  rightly,  his  evidence  before  the  Lords'  committee  waa  in 
consonance  with  his  present  opinion.  An  opposite  opinion,  how- 
ever, was  expressed  by  most  of  the  witnesses  of  eminence  who  were 
examined,  including  the  present  Lord  President  of  the  Court  of 
Session,  and  the  Lord  Justiee-Clerk,  the  Liord  Advocate,  and  Mr 
Boundell  Palmer ;  and  their  opini6n  in  farour  of  the  creation  of  a 
Scotch  Law  Lord  was  adopted  by  the  committee.  It  is  quite  in 
Tain  to  argue  as  if  the  Scotch  Peer  would  sway  the  deliberaUixis  of 
the  House,  and  that  the  public  confidence  in  its  decisions  would  be 
weakened.  The  example  of  the  Privy  Council  proves  the  contrair. 
It  is  a  part  of  the  statutory  constitution  of  that  court,  that  it  should 
always  contain  a  salaried  Indian  judge  as  one  of  its  members ;  and 
although  Sir  Edward  Ryan's  services  were  very  highly  appreciated 
in  the  Council,  yet,  in  point  of  fact,  the  judgment  of  the  Court  has 
most  frequently  been  delivered  by  Lord  Kingsdown,  or  one  of  die 
Chancery  judges ;  and,  as  Mr  Palmer  remanded,  it  would  be  con- 
trary to  all  experience  to  suppose  that,  in  case  of  a  difference  of 
opinion,  that  ot  the  Indian  judge  would  necessarily  prevail* 

The  only  obstacle  to  the  appointment  of  a  Scotch  Law  Lord  b 
the  difficulty  of  finding  a  laii^er  of  sufficient  fortune  to  justify  his 
undertaking  the  burden  of  a  hereditary  peerage;  nor  do  we  see 
bow  this  difficulty  is  to  be  obviated,  except  by  resordng  to  the 
alternative  of  a  life  peerage,  or  a  transference  of  the  appellate  jiirv»- 
diction  to  the  Privy  Council. 

Mr  Anderson,  however,  proposes  to  infiltrate  some  Scotch  law 
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into  the  Hoiue  by  the  better  education  of  tbe  class  ftom  which  its 
members  are  nsnally  recruited.  He  looks  forward  to  a  halcyon  age^ 
when  English  counsel  will  be  able  to  pass  examinatioos  in  Erskine, 
and  when  the  Advocates'  Library  will  be  the  scene  of  oracular 
utterances  on  ^^  powers  appendant  and  in  gross."  He  complains 
that  the  lawyers  of  both  kinjedoms  studiously  abstain  from  acQuiriue 
a  knowledge  of  the  laws  of  the  neighbouring  territory.  With  aU 
deference  to  the  author,  this  is  mere  moonshine.  The  English  bar 
practising  in  the  House  of  Lords  do  their  besti  we  presume^  to  ac- 

Suire  a  competent  knowledge  of  Scotch  law.  We  on  this  side  of 
le  Tweed  give  what  time  we  can  spare  to  the  perusal  of  the 
English  Beports ;  but  we  cannot  expect  to  master  the  technicalities 
of  a  system  which  can  only  be  successfully  studied  by  those  who 
are  engaged  in  its  practical  administration.  It  is  fortunate  that 
there  are  men,  like  Mr  Anderson,  who  have  had  the  opportunity  of 
ac(|uiring  proficiency  in  both  departments  of  jurisprudence.  Yet, 
whde  we  acknowlec^  the  ability  and  acquirements  of  that  gentle- 
man,  we  would  prefer,  on  a  {)ure  (question  of  Scotch  law,  to  take  the 
opinion  of  an  aavocate  practising  in  Scotland ;  and  we  suspect  that 
Mr  Anderson  would  be  inclined  to  pay  but  little  deference  to  the 
opinion  of  a  Scotch  judge  on  a  matter  of  English  law,  if  the  opinion 
in  question  happened  to  differ  from  his  own.  The  principle  of  treat- 
ing foreign  law  as  matter  of  fact  is  perfectly  sound.  A  Stowell  could 
rise  superior  to  it,  when  occasion  required ;  but  it  is  valuable  as  a 
bulwaw  against  the  empiricism  of  second-class  publicists. 


AddresB  en  the  Art  c^  Pleading ;  Delivered  to  the  Glasgow  Legal 
and  Speculative  Society.  By  the  Right  Hon.  James  Mok- 
CREIFF.    London  and  Glasgow :  Richard  Griffin  &  Co. 

Ths  Legal  and  Speculative  Society  have  shown  their  appreciation 
of  the  excellent  advice  given  to  them  last  September,  by  publishing 
the  Lord  Advocate's  address  to  their  body.  It  was  not  nossible 
that  one  who  has  attained  so  well-merited  a  reputation  as  an  eloouent 
and  artistic  speaker,  could  undertake  to  communicate  the  results  of 
his  forensic  experience  without  dropping  some  hints  that  deserve  to 
be  rescued  from  oblivion.  In  the  address  before  us,  the  Lord 
Advocate  seems  to  have  judiciously  abstained  from  laying  down  any 
rnles  for  the  acquirement  of  a  good  style;  and  has  contented  himself 
with  directing  the  attention  of  bis  auditory  to  the  most  important 
points  which  lead  to  the  attainment  of  success  in  pleading.     • 

Viewed  in  this  light,  the  subject  is  one  that  may  be  studied  with 
advantage  by  the  practising  pleader  as  well  as  by  the  student ;  and 
we  venture  to  say,  there  are  few  even  in  the  higher  walks  of  the 
profession  who  may  not  find  in  these  pages  matter  calculated  to 
stimulate  reflection,  and  to  suggest  improvement  in  their  profes- 
sional avocation.  It  is  instructive  to  notice  that  the  two  pomts  on 
which  the  learned  author  most  strongly  insists,  as  the  comer-stones 
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of  every  skilfully  constructed  legal  argument,  are  predaely  those 
which,  in  popular  estimation,  are  roost  inimical  to  the  forensic  art 
They  are — (1)  careful  arrangement,  combined  with  perfect  accu- 
racy in  the  statement  of  facts ;  (2)  the  doing  justice  to  the  ai]gu- 
ment  of  the  opposite  party.  We  have  frequently  heard  the  remark 
from  those  who  have  oeen  professionally  acquainted  with  the  great 

S>leaders  of  our  time,  that  nothing  was  more  surprising  than  the  per- 
ect  mastery  which  these  intellectual  gladiators  had  acquired  over 
all  the  facts  of  an  intricate  case.  The  habit  of  acquiring  rapidly, 
and  mentally  retaining,  the  details  of  a  case,  is,  doubtless,  to  be 
learned  by  practice,  like  every  other  accomplishment  If  not  of 
spontaneous  growth,  it  is  speedily  forced  upon  the  barrister;  be- 
cause the  judges,  who  are  themselves  masters  of  the  art,  are  seldom 
very  tolerant  of  blunders  on  the  part  of  those  whose  duty  it  is  to 
inform  the  mind  of  the  Bench.  As  to  practice  in  the  arena  of 
argument  (the  other  great  field  of  forensic  controversy),  there  is 
much  force  in  the  following  observations,  in  which  the  Lord  Advo- 
cate conveys  a  graceful  compliment  to  an  old  political  rival,  and  a 
master  in  the  art  which  the  lecturer  has  very  successfully  essayed 
to  expound : — 

*^  In  the  next  place,  go  straight  up  to  ^onr  adversary's  argument.  It  vas  told 
to  me  of  the  late  John  Clerk,  who  was  in  hia  time  probably  the  moat  acute  uni 
boldest  pleader  at  the  bar,  that  he  despised  greatly  some  of  his  cotemp(»an» 
who  went  round  about  the  adversary,  and  never  fairly  met  him,  but  endeayoared 
to  draw  away  the  attention  of  the  Court  from  the  strength  of  the  argomeni 
His  advice  to  his  younger  friends  was, — Go  straight  up  to  your  adversftry's 
argument ;  meet  it  if  you  can,  and  if  you  can^t  meet  it,  why,  then,  lose  year 
case.  Again,  never  misstate  the  argument  of  your  adversary  in  order  to  gtia 
an  advantage  for  your  own.  Rather  state  it  strongly ;  and  here,  I  think,  I 
may  quote,  without  offence,  the  practice  of  a  great  leading  pleader  now  on  the 
bench — I  mean  the  present  Lora  Justice-Clerk,  who,  in  legal  dialecticB,  vtt 
probably  aa  accomplished  a  man  as  the  bar  of  Scotland  ever  produced.  One  of 
his  great  merits  was,  that  he  never  misstated  his  adversary's  argument ;  indeed, 
he  very  often  stated  it  more  strongly  than  his  adversary  had  done,  and  pat  it 
in  the  strongest  and  clearest  light,  just  in  order  that  his  triumph  might  be  tlie 
greater  when,  after  having  presented  it  in  its  full  force,  he  was  enabled  to  crash 
it  into  atoms.  The  victory  is  not  worth  winning  if  you  have  not  stated  &irlv 
the  argument  of  your  adversary." 


Cnrre0|innhnc^ 


PLEAS  IN  LAW. 
To  the  Editor  of  the  Journal  of  Jurisprudence, 

Sir, — ^Your  readers  who  practice  before  the  Court  of  Session  aie  aware  of  ihf 
custom  which  now  so  universally  prevails,  in  the  preparation  of  actions  ti« 
annex  to  the  summons,  instead  of  detiuled  and  articu&te  pleas  applicaUe  to  a) 
the  points  of  law  which  are  involved  in  the  case  raised,  a  general  plea  to  tk 
effect  that,  in  the  circumstances  condescended  on,  the  punner  is  entitled  t^ 
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decree  in  tenns  of  the  conclasioDS  of  his  action.  In  a  large  majority  of  the 
actions  which  are  brought  into  Court,  I  belieye  this  is  the  manner  in  which  the 
affirmation  or  proposition  of  the  h,w  applicable  to  the  case  is  set  forth  in  the 
first  instance ;  ana  when  an  action  is  undefended,  or  when  there  is  decree  in 
absence,  of  course  the  matter  goes  no  further.  When,  however,  defences  are 
lodged,  and  when  it  is  seen  what  the  points  of  law  to  be  really  raised  are  (and 
it  falls  to  the  party  sued,  not  to  the  party  suing,  to  raise  such  points),  the  prac- 
tice is  for  the  party  suing,  on  adjustment  or  revisal  of  his  case,  to  put  forward, 
with  more  or  less  amplitude,  the  special  pleas  on  which  he  considers  it  necessary 
to  rest  his  case  with  reference  to  the  points  so  raised.  At  the  same  time,  in 
almost  all  cases,  both  parties  fortify  themselyes,  oyer  and  aboye  their  special 
pleas,  with  a  general  plea  or  pleas,  to  coyer  points  either  unforeseen  or  too  triyial 
to  be  specially  set  forth. 

fiut  It  has  recently  been  announced  from  the  Bench,  in  one  or  more  depart- 
ments of  the  Court,  that  they  haye  resolyed  to  hold  that  the  general  plea  aboye 
noticed  is  not  a  sufScient  plea  in  law,  and  that  actions  brought  into  Court,  in 
which  the  plea  is  stated  in  that  form,  will  not  be  sustained. 

Now,  I  am  humbly  of  opinion  that  this  intimation  is  somewhat  uncalled  for, 
and  that  it  will  be  attended  with  serious  practical  inconyenience,  without  any 
corresponding  advantages. 

In  the  first  place,  I  cannot  concede  that  the  general  plea,  as  usually  stated, 
or  at  least  as  it  may  be  stated,  with  very  slight  verbal  alteration,  is  not  a 
validly  stated  plea.    A  large  majority  of  the  profession  must  consider  it  to  be 
80,  otherwise  they  would  not  use  it ;  and  the  Bench  have  not  authoritatively 
decided  to  the  contrary,  for  the  question  has  never  yet  been  raised  in  argument. 
In  the  second  place,  supposing  the  general  plea  to  be  stated  in  a  competent 
shape,  it  is  of  the  utmost  convenience,  and  thcorefore  of  great  practical  advan- 
tage, that  the  matter  should  be  left  on  its  present  footing.     It  may  be  said  that, 
in  its  present  shape,  it  gives  no  sufficient  notice  or  intimation  to  tiie  party  sued 
of  the  grounds  of  law  on  which  the  party  suing  founds  his  conclusions.     Grant 
that  it  does  not  do  so  in  itself,  the  party  sued  has  been  put  by  the  condescend- 
ence, which  precedes  the  plea,  in  possession  of  the  whole  facts  and  circumstances 
under  which  he  is  brought  into  Court,  and  of  the  claim  arising  against  him  out 
of  these  facts  and  circumstances.     If  they  are  true,  and  if  they  are  relevant 
and  coherent,  he  cannot  fail  to  perceive  how  far  or  otherwise  they  affect  him. 
If  they  are  not  tnie,  it  is  for  the  party  sued  to  say  so.    If  they  are  not  relevant 
and  coherent  to  sustain  the  claim  made  against  him,  it  is  equally  for  him  to 
point  out  how  they  are  not  so.    Then  is  the  time  for  the  party  suing  to  state 
fully  the  pleas  in  law  on  which  he  may  then  find  it  necessary  more  specially  to 
found.     These  pleas  come  then  to  be  the  reply  in  law  of  the  party  smng  to  the 
pleas  in  law  proponed  in  behalf  of  the  party  sued,  and  on  which  both  parties  are 
to  join  issue  m  so  far  as  regards  the  law  of  the  case. 

It  may  be  said,  that  in  the  point  of  view  above  contended  for,  a  general  plea 
in  law  appended  to  the  summons  is  of  no  value  whatever ;  and  uiat,  if  it  is 
always  to  be  in  the  same  form,  it  might  as  well  be  dispensed  with.  I  do  not 
deny  that  the  view  here  taken  is  open  to  this  observation,  but  I  think,  notwith- 
standing, that  a  general  affirmance  of  the  right  of  a  party  pursuing  is  in  place  at 
the  end  of  his  summons  and  condescendence.  In  any  point  of  view,  it  gives  form 
and  completeness  to  his  case ;  and  it  serves,  besides,  as  a  sort  of  matrix^  compre- 
hending^ and  including  the  special  pleas  to  be  afterwards  raised  in  it,  if  such 
shall  be  found  necessary. 

Let  me  also  inquire,  how  is  it  possible  practically  to  work  out  the  require- 
ments of  the  statute  in  any  other  way  ?  In  an  action  involving  numerous  and 
complicated  facts,  if  special  pleas  are  required  in  the  first  instance,  it  would  be 
neceasary  to  state,  in  a  separate  and  articulate  proposition,  in  so  far  as  bearing 
on  the  conclusions  of  such  action,  every  legal  inference,  direct  and  alternative, 
arising  from  each  separate  circumstance,  or  set  of  circumstances,  from  beginning 
to  end  of  the  whole  detail, — some  of  these  propositions  being  probably  of  the 
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simplest  and  moet  axiomatic  kind.  Take,  for  example,  such  a  case  as  that  of 
A  pimuing  fi  for  the  price  of  a  horse  sold.  There  wonld  probably  be  required, 
besides  a  statement  of  the  facts, — ^which,  one  would  think,  is  all  that  B 
could  jnstly  be  entitled  to  expect  in  the  first  instance,— one  l^gal  propositioii, 
that  bj  snch  and  such  facts  a  contract  of  sale  was  oonstitntal  between  the 

rrties ;  another  proposition,  that  A  having  fulfilled  his  part  of  sach  oontnct, 
was  bound  to  fulfil  his ;  a  third,  that  B  having  failed  to  do  so,  he  was  liaUe, 
etc.,  etc.,  and  so  on.  If  it  can  be  maintained  that  to  impose  sudi  a  dnty  on 
A,  in  seeJdng  the  aid  of  a  court  of  hiw  to  reooTer  his  just  claims  in  a  manner 
eonsonant  with  the  dispensation  of  justice  for  the  convenience  of  the  pabfic, 
can  be  for  the  benefit  of  B,  or  of  any  other  person  except  writers'  ckria  and 
paper-makers,  we  undertake  to  surrender  our  argument.  - 

If  parties  brought  into  Court  in  the  position  of  defenders  were  in  any  way 
aggrieved  by  the  practice  which  has  prevailed  since  the  passing  of  tfe«  Court  of 
Se^ion  Act  of  1850  (under  which  this  question  arises),  tney  would  undoubtedly 
have  discovered  this  for  themselves,  and  have  made  it  a  ground  of  defence  or 
objection  to  the  action ;  yet,  strange  to  say,  in  no  case,  so  far  as  I  can  kan, 
has  such  a  defence  or  objection  been  seriously  urged  or  maintained. 

Yon  are  aware  that  in  some,  though  not  in  verv  many,  cases,  reccsds  hate 
been  adjusted  and  closed  without  any  other  plea  than  the  general  plea  bebg 
stated  or  inserted  on  behalf  of  the  pursuer.  It  may  be  sumrflnous  to  ohserre 
that  this  is  a  course  which  I  do  not  attempt  to  defend.  Bnt,  with  regard  to 
bringing  actions  into  Court,  I  think  that  veiy  different  considerations  apply; 
and  that,  keeping  in  view  the  attainment  of  justice,  the  advantage  of  tiie 
public,  and  the  convenience  of  the  profearion,  the  present  practice  ought  not  to 
DC  interfered  with. — ^I  am,  etc.  S. 


REPRESENTATION  IN  LEGITIM. 

Edimburoh,  2(kh  November  1860. 

Silt, — I  beg,  through  vou,  to  call  the  attention  of  the  profession  to  a  subject 
which  appears  to  be  well  worthy  of  the  attention  of  our  practical  law  refomien, 
and  which,  I  believe,  only  requires  to  be  ventilated  in  order  to  an  improvement 
being  effected  upon  the  existing  state  of  matters. 

I  refer  to  the  subject  of  representation,  or  rather  the  present  non-representa- 
tion, quoad  legitim. 

By  the  recent  Intestacy  Act,  18  Yict.,  c.  23,  representation  in  moveables  ▼«> 
introduced, 'and  I  believe  that  that  meets  witb  umversal  approval ;  but  the  Act 
is  BO  limited  by  the  interpretation  clause  as  not  to  apply  at  aQ  to  legitim.  Why 
should  this  be  so?  Assuming  that  our  rule  of  law,  which  puts  it  out  of  the 
power  of  a  father  to  test  upon  the  legitim  fund  to  the  preiudice  of  his  chikirai, 
IS  right,  then  it  appears  to  me  that  there  is  more  reason  tor  applying  the  prin- 
ciple of  representation  to  the  legitim  fund  than  to  the  dead's  part. 

As  our  law  at  present  stanos,  grandchildren  by  a  predeceasing  ddld  may 
succeed  to  a  portion  of  the  dead's  part,  which  the  grandfather  would  have  had 
it  in  his  power  to  have  put  past  their  parent ;  but,  strange  to  say,  ihey  do  not 
succeed  to  that  which  tne  grandfather  would  have  had  no  power  to  put  past 
their  parent,  had  that  parent  survived.  This  seems  an  anomaly,  but  which  I 
would  fain  hope  ere  long  to  see  removed,  by  the  introduction  of  repreaentatioa 
quoad  the  legitim  fund.  It  will  be  observed  that  this  would  not  alter  the  pre- 
sent state  of  the  law  as  between  parent  and  child,  but  would  only  introduce  s 
more  equitable  distribution  of  the  legitim  fund  as  between  immediate  chikiren 
and  grandchildren  by  a  predeceasing  child. 

It  seems  desirable,  also,  to  keep  the  subject  of  the  law  of  deatiibed  froa 
sleeping,  that  it  may  the  sooner  become  ^e  subject  of  its  long  sleep. — ^I  am 
yours,  etc.,  Ita  kt. 
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FIRST  DIVISION. 

C.  D.  Young's  Trustee  v,  Johnston. — Nov.  14. 

Compensation — Process, 

The  defender,  William  Johnston,  contracted  in  April  1858  with  the 
banknipts,  C.  D.  Young  and  Co.,  for  two  steam-engines  at  L.220.  He 
received  them  on  2d  Jane,  and  on  17th  June  the  insolvency  of  C.  D. 
Young  and  Co.  was  declared,  at  which  time  this  firm  was  a  dehtor  to 
the  defender  under  two  bills  due  on  20th  Jnlj— one  for  L.123,  14s.,  and 
the  other  for  L.94,  Hs.  The  defender  proposed  to  set  off  the  value  of 
the  biUs  and  charges  thereon  against  the  price  of  the  engines,  and  to 
rank  for  the  balance  in  the  sequestration.  The  pursuer,  who  is  trustee 
on  the  sequestrated  estate,  refused  his  claim,  and  raised  the  present 
action  of  reduction,  which  is  laid  on  the  Act  1696.  An  issue,  which 
was  not  an  issue  of  reduction,  was  proposed  and  disaUowed  by  Lord 
Kinloch,  who  indicated  an  opinion  that  there  was  no  issuable  matter  in 
the  record.  In  this  view  the  Court  concurred ;  but  there  was  a  differ- 
ence of  opinion  as  to  whether  the  case  could  be  at  once'dismissed.  Lord 
Ivory  thought  the  action  could  not  be  dismissed,  and  that  on  a  report 
by  Uie  Lord  Ordinary  under  13  &  14  Vict,  c.  36,  sec.  38,  the  only 
question  competently  before  the  Court  was,  whether  there  was  issuable 
matter  or  not.  Loi^  Deas  thought  it  quite  competent  to  go  farther,  and 
dismiss  the  action,  but  unsafe  to  do  so  in  the  present  case ;  and  in  this 
view  the  others  concurred.  The  Court  accordingly  disallowed  the  issue ; 
and  having  regard  to  the  structure  of  the  record,  find  that  no  issue  can 
be  granted  under  it,  and  remit  to  the  Lord  Ordinary  to  proceed  with 
the  cause. 

T.  D.  Douglas  r.  Turner  et  al, — Nov.  15. 

Bill  of  Exchange — Prescription, 

In  1837,  Allan  George  Bogle,  then  a  banker  in  Florence,  borrowed 

the  sum  of  L.  1000  from  T.  D.  Douglas  and  others,  for  which  he  granted 

his  promissory-note,  and  also  an  assignation  in  security  of  all  right  and 

interest  belonging  or  competent  to  him  in  the  succession  of  Allan  Bogle, 

his  father,  whether  by  marriage-contract,  will,  or  otherwise.    The  original 

promissory-note  for  L.1000  was  twice  renewed  by  Allan  Oeorge  Bogle, 

the  last  renewal  being  in  1840.    In  1843,  A.  G.  Bogle  died,  and  Mr  Blake 

is  bis  surviving  executor.     The  assignation  in  Mr  Douglas'  and  others' 

favour  was  declared  to  be  in  security  only,  and  the  grantees  bound 

themselves  to  denude  when  they  were  iiilly  relieved  by  payment  of 

the  loan.     A  multiplepoinding  having  been  raised  for  the  distribution 

of  Allan  Bogle's  estate,  the  assignees  claimed  in  it  on  the  fund  m  medio 

so  ftir  as  flailing  to  Allan  George  Bogle.     Blake,  Allan  George  Bogle's 

executor,  opposed  their  claim,  on  the  ground  that  the  original  promissory- 
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note  had  been  discharged,  and  the  renewal  notes  had  been  extinguished 
bj  the  sexennial  prescription.  The  Lord  Ordinary  (Neaves)  sustained 
the  claim,  holding  that  the  assignation  in  security  sabsbted  for  the  loan 
for  which  the  several  notes  were  granted,  and  therefore  that  prescription 
could  not  be  pleaded ;  and  the  Court  unanimously  adhered.  Lord  Deas 
wished  it  to  be  understood  that  the  Court  went  entirely  on  the  terms  oi 
the  assignation,  and  not  on  the  difficult  questions  under  the  12  Geo.  III^ 
noticed  by  the  Lord  Ordinary.  The  assignation  was  sufficient  evidence 
of  the  debt,  requiring  to  be  met  by  allegation  and  proof  of  payment  or 
extinction,  which  it  had  not  been.     It  subsisted  for  forty  years. 

Innes  r.  Reid's  £xecutors. — Nov.  17. 
Trienmal  Preacriptionr-AdmissUm. 

The  effect  of  certain  letters  of  the  advocator  after  the  course  of  the 
triennial  prescription  is  the  matter  of  dispute  in  this  advocation  from 
Banffshire,  at  the  instance  of  Charles  Innes,  lately  vintner,  Charleston. 
The  pursuers,  the  executors  of  the  late  Alexander  Reid,  Esq.,  of  Mac- 
allan Distillery,  seek  to  recover  from  the  advocator  L.34,  178.  0}d., 
being  the  alleged  balance  of  an  account  of  about  L.145  for  whisky,  end- 
ing 6th  January  1844.     In  1846  the  defender's  affairs  fell  into  duotder, 
and  he  offered  a  composition  of  68.  a  pound  to  his  creditors.    The  pur- 
suers believe  that  Mr  Reid  agreed  to  accept  of  this  composition,  bnt 
deny  that  the  "transaction  was  completed,"  and  deny  that  the  com- 
position was  paid.     In  1847  Mr  Reid  died,  and  the  agent  for  the  pur- 
suers applied  to  the  defender  for  payment  of  the  account  now  sued  for. 
In  March  1848  he  wrote,  denjdng  vaguely  the  accuracy  of  the  account, 
and  on  30th  September  1848  he  wrote  as  follows: — "I  hade  a  letter 
sometime  ago  from  you  about  the  leat  Mr  Read's  account,  which  is  not 
corect.     I  am  charged  for  about  35  pounds,  and  I  can  prore  I  am  not 
due  twenty.     The  number  of  gallons  is  corect ;  but  I  am  charged  about 
Is.  6d.  per  gallon  more  than  the  agreed  prise,  and  lekways  I  am  charged 
a  long  time  back  with  this  Is.  6d.  on  the  gallon.     I  can  show  a  balance 
between  Mr  Read  and  I,  and  his  own  signature  to  it,  which  the  over- 
charge on  the  whisky  for  such  a  length  of  time  makes  a  difference 
between  us ;  and  lekways  I  have  ane  account  against  Mr  Read  and  tbe 
Doctor,  I  think  upwards  of  8  £  pounds ;  and  I  have  also  a  letter  from 
Mr  Read's  own  hand  azcepting  of  my  offer  of  compositon,  whatever  it 
wase,  which  was  addressed  to  Mr  Fleming,  and  is  now  in  my  posiwo. 
So  J  think  there  will  not  be  a  great  dale  to  do  if  once  we  had  a  ballance; 
and  then  I  must  have  a  short  time  to  pay.     I  have  a  few  of  my  dire- 
dends  to  settle  yet,  which  I  will  do ;  but  I  must  have  a  little  time  to  do 
it.     Lek  a  stupid  fool  as  I  was,  I  agreed  to  pay  the  expinces,  which  has 
ruined  me,  or  I  would  have  been  clear  long  ago.     I  was  oblidged  to  sell 
of  my  shop,  and  lekways  to  give  over  any  other  little  thing  which  be- 
longed to  me  for  to  get  cash  to  settle  as  fare  as  I  have  gone.     I  have 
had  your  letters  from  Mr  Filming  about  your  account ;  but  I  hope  you 
will  give  me  a  little  time  to  pay  it,  and  I  will  pay  yon  w^hat  is  a  iair 
thing  onstly  and  without  very  little  troubell ;  but  if  you  and  others  pushed 
me  at,  I  will  neither  be  able  to  pay  the  principal  or  expices,  ao  I  bof» 
you  will  give  me  a  little  time  for  your  sura,  and  I  will  feel  verry  grat^^ 
^o  you  for  it,  and  pay  you  onestly ;  and  if  you  and  others  pots  on  ei- 
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pinces  oo  me,  you  shall  have  yourselfes  to  bleam,  and  you  will  see  where 
jou  will  land."     These  letters  were  written  after  the  three  years ;  and 
after  more  than  another  three  years,  on  19th  April  1853)  he  wrote  con- 
cerning the  debt  that  he  considered  it  settled,  and  more,  that  he  held  a 
letter  from  Mr  Reid,  "  saying  he  Is  to  axept  of  my  composiso  whatever 
it  should  be."     On  the  case  being  advised,  the  Lord  President,  after 
stating  the  facts  of  the  case,  said  there  could  be  no  doubt  that  the  letters 
proved  that  the  furnishings  had  been  made,  and  that  something  was  due 
by  the  defender ;  but  the  defender  contended  that  in  his  letters  he  stated 
objections  to  the  debt  which  were  intrinsic  qualifications  of  the  admis- 
sions therein  made,  and  which  must  be  given  effect  to.     He  (the  Lord 
President)  had  no  difficulty  as  to  any  of  the  objections  stated  by  the  de- 
fender, except  that  in  which  he  said,  "I  am  charged  about  Is.  6d.  per 
gallon  more  than  the  agreed  price."    Now,  in  order  to  be  effectual,  a 
qualification  must  be  as  unambiguous  as  the  admission.      Otherwise, 
farther  investigation  was  indispensable ;  but  the  statement  just  noticed 
didn't  set  forth  the  exact  price  agreed  on  :  it  didn't  even  lead  to  that  by 
necessary  arithmetic.     It  only  went  to  this,  that  about  Is.  6d.  per  gallon 
too  much  had  been  charged  him.     That  was  so  ambiguous,  that  all  the 
efi^t  it  was  entitled  to-t— and  it  had  received  that — ^was  to  allow   of 
farther  proof.     On  the  proof  which  had  been  taken,  the  Sheriffs  had 
rightly  decided  against  the  defenders.     The  case  of  Dowdy  and  Grahaniy 
8th  December  1859,  relied  on  by  the  defender,  had  no  bearing  on  the 
case,   for  it  did  not  relate  to  a  question  of  prescription.     The  other 
judges  concurred.     The  Court,  therefore,  refused  the  advocation  with 
expenses. 

Pet. — Smith  Brothers  and  Co. — Nov.  20. 

Becall  of  Sequestration — Stat.  23  ^  24  Vict.,  c.  33. 

This  was  a  petition  by  Smith  Brothers  and  Co.,  manufacturers,  Hey- 
wood,  Lancashire,  for  the  recall  of  the  sequestration  of  John  Rostron, 
designing  himself  lately  residing  at  Sunnyhill,  Cheetham  Hill,  Lanca- 
shire, presently  residing  at  143,  Princes  Street,  Edinburgh.    R.  Rostron 
was  seqaestrated  in  Scotland  in  June  1860.     His  concurring  creditor 
was  Betty  Warburton,  his  maid-servant,  whose  claim  was  for  L.60  of 
arrears  of  wages.    The  principal  creditor  was  the  bankrupt's  aunt,  Miss 
Betty  Rostron,  residing  at  Holcombe,  to  whom  he  was  due  L.800.     The 
next  largest  creditors  were  the  petitioners,  their  debt  being  about  L.363. 
The   petition  for  a  recall  is  presented  under  the  recent  Bankruptcy 
Amendment  Act,  23  &  24  Vict,  c.  33,  all  the  creditors  being  in  Eng- 
landf  and  the  bankrupt  having  no  assets.     The  Lord  President  was 
clearly  of  opinion  that  this  was  a  case  in  which  the  Court  should  recall 
the  sequestration  in  the  exercise  of  the  discretion  conferred  on  them  by 
the  Bankruptcy  Amendment  Act.    The  other  judges  concurred ;  Lord 
Ivory  observing,  that  the  present  was  a  stronger  case  than  that  con- 
tempiated  by  the  statute ;  for  not  only  a  majority,  but  the  whole,  of  the 
creditors  were  resident  in  England.     On  the  motion  for  expenses, 

LfOrd  IvoRT — ^At  the  date  of  the  sequestration,  it  was,  under  a  decision 
of  the  Second  Division,  a  valid  sequestration.  The  bankrupt,  therefore, 
could  not  be  made  liable  for  the  expenses  of  the  petition  itself,  but  only/ 
for  that  incurred  in  consequence  of  his  opposition  to  it. 
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Christina  M'Laben  ob  Shabpe  r.  Husband. — Nov,  14. 
Review  in  Peiituma—StaL  20  ^  21,  Vict^  c.  56. 
AAer  due  intimatioo  and  service  of  a  petition  for  the  ai^Knntment  of 
a  curator  bonis  to  a  lunatic,  the  Lord  Ordinaiy  on  the  Bills*— there  bdng 
no  opposition — ^made  the  appointment  as  craved.     Mrs  Sharpe,  upon 
whom  the  petition  had  been  served,  but  who  had  made  no  appearance, 
now  presents  a  reclaiming  note  against  the  Lord  Ordinary's  inteiiocator. 
The  competency  of  this  note  was  disputed  on  the  ground  that  she,  not 
having  appeared  before  the  Lord  Ordinary,  was  not  entitled  to  redaim. 
The  Court  sustained  the  competency.     They  held  that,  in  cases  of  this 
nature,  where  application  is  made  to  the  equitable  jurisdiction  of  the 
Court,  which  required  to  be  itself  satisfied  before  making  the  appoint- 
ment, the  interlocutor  pronounced  is  on  the  merits,  whether  parties 
appear  or  no ;  and  that  tiierefore  any  party  having  ^*  a  lawful  interest  to 
reclaim,"  may  do  so  in  terms  of  the  6th  section  of  the  20  &  21  Vict.,  c  56. 

Drew  r.  Dick. — Nov,  16. 
Reponing  NoU—StaL  13  4r  14  Vict,,  c.  86. 
This  was  a  reclaiming  note  (1)  against  an  interlocutor  of  the  Lord 
Ordinary  closing  the  record,  and  (2)  against  a  decree  by  default,  in  con- 
sequence of  the  defender  refusing  to  debate  on  the  ground  that  he  had 
reclaimed  against  the  interlocutor  closing  the  record.  The  competency 
of  the  reclaiming  note  was  objected  to  in  respect  that  the  record  was  not 
appended  to  the  note.  To  this  it  was  answered,  that  the  case  haTbg 
begun  before  1850,  the  regulations  of  the  Act  1850  did  not  apply;  and 
that  the  record  not  being  authenticated  by  counsel,  it  was  not  dalj 
closed.  The  Court  held  the  reclaiming  note  incompetent  as  regards  the 
first  interlocutor,  in  respect  Uiat  the  record  was  rightly  dosed,  the  case 
having  been  conducted  without  objection  under  the  regulations  of  the 
Act  1850,  and  that  the  record  being  closed,  it  must  be  appended.  A? 
regards  the  second,  the  decree  by  default,  though  a  reclaiming  note  was 
not  the  proper  form,  the  Court  were  disposed  to  look  upon  it  as  a  re- 
poning note,  which  does  not  require  to  have  the  record  appended. 

Pet, — Major-General  Stuart  et  aL — Nov,  20. 
Evidence — Foreign  Record, 
This  was  a  petition  by  Major-General  Stuart,  who,  along  with  Ladj 
Elizabeth  Moore,  had  been  appointed  guardian  of  the  Marquis  of  Bote 
by  the  Court  of  Chancery,  for  an  order  against  the  said  Lady  Etizabeth 
Moore  for  delivery  of  the  said  Marquis,  in  conformity  with  an  order  of 
the  Court  of  Chancery.  A  discussion  took  place  as  to  the  aatben- 
tication  of  copies  of  the  Chancery  proceedings  produced  by  the  petitioner, 
who  contended  that  these  being  the  regular  ofiicial  copies,  the  authen- 
ticity of  which  had  not  been  denied  by  the  respondents,  they  most  ^ 
taken  as  unchallenged.  The  Lord  Justice-Clerk — Even  though  the 
respondents  admitted  them,  the  Court  has  a  duty  to  the  pupil  vvhkh 
would  prevent  them  taking  the  admission.  The  Court  pronounced  an 
interlocutor  allowing  the  petitioner  a  proof  of  his  averments. 

Maxwell's  Trustees  v.  Johnston. — Nov,  20. 
Effect  of  Decree  on  Third  Parties. 
Messrs  Grieve,  Binnie,  and  Reid,  the  reclaimers,  are  the  trustees  of 
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the  late  Mrs  J.  M.  Vanshall  or  Maxwell.  One  of  the  purposes  of  the 
trust  was  the  payment  of  the  unpaid  debts  of  W.  H,  Graham,  "  said 
debts  being  always  legally  vouched."  The  present  action  was  raised  by 
Johnston  against  Graham,  and  the  said  trustees  coigunctly  and  severally, 
for  payment  of  a  debt  due  to  him  by  Graham.  Decree  in  absence  was 
allowed  to  go  out,  and  the  present  reclaiming  note  was  brought  by  the 
trustees  to  have  themselves  reponed,  and  the  interlocutor  recalled.  Lord 
Justice-Clerk :  I  am  of  opinion  that,  in  the  circumstances  of  this  case,  the 
trustees  should  be  reponed  against  this  ititerlocutor  m  toto,  I  do  not 
dispute  that  there  may  be  a  right  in  the  pursuer  to  obtain  decree  in 
absence  against  Graham,  but  I  think  we  are  bound  in  the  circumstances 
to  protect  the  trustees  against  a  decree  in  absence  against  them.  They 
are  in  a  difierent  position  from  Mr  Graham.  They  are  bound  to  pay 
Graham's  debts ;  but  as  Graham  has  not  right  to  the  fee  of  the  residue, 
they  have  a  right  to  see  that  alleged  debts  are  well  founded.  It  is  pos- 
sible that  Graham  might  combine  with  the  pursuer  for  the  purpose  of 
getting  this  money  out  of  the  trust ;  or  Mr.  Graham  might,  for  his  own 
purposes,  admit  the  debt,  and  so  make  it  a  good  claim  against  the 
trustees.  If  the  pursuer  said  that  his  object  was  to  attach  property  be- 
longing to  Graham  himself,  he  might  insist  on  getting  decree  in  absence, 
and  for  this  purpose  he  may  get  a  decree  afterwards.  But  to  allow  this 
decree  for  the  purpose  of  founding  an  argument  against  the  trustees,  does 
not  seem  to  be  proper.     Lord  Cowan  and  Lord  Benholme  concurred. 

Bargiddie  Coal  Company  v,  Wark  et  al. — Nov.  22. 
Suspension — Landlord  cmd  Tenant 
Thb  is  a  suspension  of  a  charge  for  rent  on  a  written  tack  of  minerals, 
with  a  clause  of  registration.  The  ground  of  suspension  is,  that  the  seams 
of  coal,  being  quite  unworkable  at  a  profit,  and  having  been  so  from  a 
period  prior  to  Martinmas  1859,  the  lease  founded  on  is  at  an  end,  and 
no  rent  is  due  under  it.  The  Lord  Ordinary  (Jerviswoode)  refused  the 
note,  and  the  Court,  without  calling  upon  the  respondent's  counsel, 
adhered ;  holding  that  so  long  as  the  lease  existed  with  a  clause  of  re- 
gistration, and  the  tenant  was  in  possession  under  it,  they  could  not  in 
the  present  suspension  immediately  relieve  him  from  his  obligation  for 
the  rent.  They  guarded  themselves  from  saying  what  course  they 
might  have  adopted  if  the  tenant  had  carried  his  protest  so  far  as  to  have 
given  up  possession.  The  question  raised  by  the  suspenders'  plea  was 
extremely  important  and  entirely  new.  It  did  not,  however,  require  to 
be  decided  here. 

Obaham  and  Others  v.  Mrs  Grauam*s  Trustees. — Nov.  22. 

Trust  — Expenses. 
By  antenuptial  contract,  Mr  and  Mrs  Graham  had  conveyed  to  them- 
selves in  liferent,  and  to  their  children  in  fee,  their  whole  moveable 
estates.  Mrs  Graham  died  on  the  8th  of  January  1858,  after  having,  on 
the.  8 1st  of  January  1845,  executed  a  trust  conveyance  in  favour  of  the 
defenders  of  certain  policies  of  assurance  belonging  to  her  before  mar- 
riage, some  of  which  had  become  payable  during  her  life.  The  purposes 
o€  this  trust  were  at  variance  with  the  provisions  of  the  marriage  con- 
tr»ct.  Mr  Graham,  accordingly,  for  his  own  interest  as  liferenter,  and 
2XS  administrator  in  law  for  his  children,  brought  the  present  action  of 
reduction  to  have  this  deed  set  aside.     Mrs  Graham's  trustees  resisted 
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this,  on  the  ground,  inter  aUOf  that  the  policies  had  been  effectually  and 
validly  conveyed  to  them  by  Mrs  Graham  during  her  life,  so  that  thej 
were  no  longer  part  of  her  estate  at  the  date  of  her  death,  and  did  not 
fall  under  the  marriage  contract.     The  Lord  Ordinary  having  decided 
against  the  defenders,  this  reclaiming  note  was  brought  by  the  defenders, 
to  be  allowed  their  expenses  out  of  the  trust  funds.     The  Lord  Justice- 
Clerk  :  This  is  an  important  question.     The  claim  of  the  trustees  here  is 
an  entire  perversion  of  the  ordinary  rule  that  trustees  are  entitled  to 
their  expenses  in  defending  a  trust-deed.     That  b  a  sound  rule  in  the 
general  case.     This  does  not  fall  under  it.     The  deed  of  1845,  in  bo  far 
as  it  came  into  operation  in  her  lifetime,  might  be  competent ;  but  after 
death  it  is  proposed  that  it  shall  receive  effect  in  regard  to  funds  which, 
at  the  date  of  her  death,  were  in  the  hands  of  these  trustees  under  a  trust 
which  she  might  have  recaUed  at  any  time.     The  Lord  Ordinary  held 
tliis  deed  to  be  a  contravention  of  the  marriage  contract,  and  it  was  so 
held    by  the  creditors  in   the   marriage   contract,   in  a  question  he- 
tween  these  creditors  and  the  parties  who  have  been  seeking  to  defeat 
them.     Indeed,  I  do  not  see  why  the  pursuers  should  not  have  got 
expenses.     The  fact  of  the  defenders  being  trustees  does  not  affect  the 
question.     I  am  bound  to  consider  the  position  of  the  successful  parties. 
They  are  not  bound  to  pay  the  expenses  of  parties  who  are  wrongful!/ 
opposing  them  out  of  their  own  proper  funds. 

MoFFATs  V,  Underwood. — Nov.  23. 

Issue — Expenses, 

This  case  came  up  on  adjustment  of  issues.     The  case  of  the  pursuers, 
as  laid  upon  record,  substantially  is,  that  the  defender,  who,  lawfuDj  or 
unlawfully,  had  in  her  possession  certain  deposit-receipts  belonging  to 
the  late  Mr  Anderson,  and  endorsed  by  him,  went  to  the  bank,  and, 
without  his  authority,  uplij^d  the  sums  in  these  receipts,  and  appro- 
priated them  to  her  own  use.     The  issue  proposed  by  the  pursuer  was, 
whether  the  defender  uplifted  and  received  the  sums,  and  is  indebted 
and  resting  owing  ?     The  defender  maintained  that  such  an  issue  was 
not  appropriate  or  suitable  to  the  case  as  averred,  and  that  wrongful 
appropriation  must  be  put  in  issue.     The  Lord  Ordinary  held  that  the 
defender's  contention  was  right ;  and  the  Court  to-day  were  of  the  sasu 
opinion,  and  adjusted  an  issue  in  which  the  words  ^*  wrongfully  appro- 
priated'* were  substituted  for  "  received."     On  the  motion  for  expenses, 
Mr  Young  contended  that  the  adjustment  of  issues,  being  merely  a  pro- 
ceeding, and  a  necessary  proceeding,  in  the  cause,  and  no  point  in  th« 
case  being  thereby  decided  in  favour  of  either  one  side  or  the  other,  paj 
ment  of  expenses  should  only  be  ordered  as  a  penalty  for  improper  anc 
unreasonable  controversy.    It  was  important  to  have  this  matter  put  on& 
satisfactory  footing.     The  Lord  Justice-Clerk  said  that  it  waa  a  mistake 
to  suppose  that  the  Court,  in  awarding  expenses,  inflicted  a  penalty. 
The  procedure  provided  by  the  Act  was,  that  the  Lord  Ordinazy  shoold 
report  issues,  if  parties  could  not  agree.     But  if  the  issue  adjusted  in  the 
Inner  House  could  have  been  got  by  the  party  before  the  Lord  Ordinan. 
and  he  refused  to  take  it,  and  incurred  expense  by  his  opposidon,  be 
nlust,  in  the  ordinary  case,  pay  that  expense,  just  as  if  he  had  come  with 
a  reclaiming  note. 
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VICTORIA   REGINJ. 


Cap.  XIV. 

An  Act  for  granting  to  Her  Majesty  Duties  on  Profits  arising 
from  Property^  Professions^  Tradesj  and  Offices. — [3a 
April  I860.] 

Most  Gracious  Sovereign, 
We,  Your  Majesty's  most  dutiful  and  loyal  Subjects,  the 
Commons  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  in  Parliament  assembled,  towards  raising  the  ne- 
cessary Supplies  to  defray  Your  Majest/s  Public  Expenses, 
and  making  an  Addition  to  the  Public  Beveuue,  have  freely 
resolved  to  grant  unto  Your  Majesty  the  several  Rates  and 
Daties  herein-after  mentioned;  and  do  therefore  most  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
the  Authority  of  the  same,  as  follows  : 

I.  There  shall  be  charged,  collected,  and  paid  for  One  Year,  Grant  of 
commencing  on  the  Sixth  Day  of  April  One  thousand  eight  proj^^ 
hundred  and  sixty,  for  and  in  respect  of  all  Property,  Profits,  etc.  for 
and  Gains  mentioned  or  described  as  chargeable  in  the  Act   ^®    ^^' 
passed  in  the  Session  of  Parliament  held  in  the  Sixteenth  and 
Seventeenth  Years  of  Her  Majesty's  Reign,  Chapter  Thirty- 
four,  either  by  Assessment,  Contract  of  Composition,  or  other- 
wise, the  following  Rates  and  Duties ;  that  is  to  say,  upon 
the  annual  Value  or  Amount  of  any  Property,  Profits,  or 
Gains  (except  Property,  Profits,  and  Gains  described  as 
chargeable  under  Schedule  (B.)  of  the  said  Act)  the  Rate  or 
Duty  of  Tenpence  for  every  Twenty  Shillings  of  the  annual 
^alue  or  Amount  of  all  such  Property,  Profits,  and  Gains 
respectively ;  and  for  and  in  respect  of  the  Occupation  of 
Lands,  Tenements,  Hereditaments,  and  Heritages  aescribed 
as  chargeable  under  Schedule  (B.)  of  the  said  Act,  the  Rate 
or  Duty  of  Fivepence  in  England  and  Threepence  Halfpenny 
in  Scotland  and  Ireland  respectively  for  every  Twenty  Shil- 
Jings  of  the  annual  Value  tnereof. 

n.  The  Duties  hereby  granted  shall  be  assessed,  raised,  Dutiei  to 
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be  aas^wed  levied,  and  collected  under  the  Regolations  and  Provisions  of 
*ndCT  Pro-  *^®  ^^^^  last-mentioned  Act  and  of  the  several  Acts  therein 
viaioM  of   mentioned  or  referred  to,  so  far  as  the -same  are  or  may  be 
AcS.^       applicable,  consistently  with  the  express  Provisions  of  this 
Act ;  and  all  the  Powers,  Regulations,  and  Penalties  of  the 
said  Acts  shall,  so  far  as  aforesaid,  be  applied,  enforced,  and 
put  in  execution  with  respect  to  the  Duties  granted  by  this 
Act. 
The  Sums      HI.  The  Sum  charged  as  the  annual  Value  of  any  Property, 
•fi^ssed     Profits,  or  Gains  in  the  several  and  respective  Assessments 
SSn^Schr  made  under  Schedules  (A.)  (B.)  (D.)  and  (E.)  of  the  said 
^ea  for    Act  for  the  Year  ending  on  the  Fifth  Day  of  AprU  One 
Y«ir  to  be  thousand  eight  hundred  and  sixty,  shall  (except  as  to  Bail- 
taken  as     ways  and  otherwise,  as  herein-after  provided)  be  taken  as 
Value  for^  the  annual  Value  or  Amount  of  such  Property,  Profits,  or 
this  Act     Grains  for  the  Year  commencing  on  the  Sixth  I)aj  of  Ajml 
One  thousand  eight  hundred  and  sixty;   and  the  Duties 
granted  by  this  Act  shall  be  computed  and  charged  ac> 
cording  to  such  annual  Value  or  Amount,  and  shall  be  col- 
lected, levied,  and  paid  for  the  said  Year  commencing  on 
the  Sixth  Day  of  April  One  thousand  eight  hundred  and 
sixty,  subject,  nevertheless,  to  be  increased,  abated,  or  dis- 
charged in  like  Manner  as  the  Assessments  made  for  the 
Year  ending  on  the  said  Fiflh  Day  of  April  One  thoasand 
^^^»    eight  hundred  and  sixty  :  Provided,  whenever  it  shall  appear 
charged      that  any  Property,  Profits,  or  Grains  chargeable  under  this 
last^Year    ^^^  ^^^^  not  been  charged  by  the  Assessments  made  for  the 
to  be  as<    Said  last-mentioned  Year,  such  Property,  Profits,  and  Gains 
8®^        shall  be  assessed  to  the  Duties  granted  by  this  Act,  under 
Act  the  Provisions  of  the  said  several  Acts  applicable  thereto. 

Where  IV.  If  since  the  making  of  any  Assessment  under  Sche- 

since  the    dujeg  (A.)  and  (B.)  for  the  Year  ending  the  Fifth  Day  of 

last  .A.8sesS'  ^  ^  *^  * 

ment  Pro-  April  One  thousand  eight  hundred  and  sixty,  the  Lands 

perty  has    thereby  charged  shall  have  been  divided  into  Two  or  more 

▼ided,  Pro-  distinct  Occupations,  the  Commissioners  for  General  Pur- 

portwns  of  poses  shall,  on  the  Appeal  of  the  Parties  interested  respec- 

be*8etSed!°  tively,  Settle  and  adjust  what  Proportion  of  the  Duties 

granted  by  this  Act  under  the  said  Schedules  shall  be  paid 

or  borne  by  each  Occupier ;  and  the  Amount  aj 

on  the  respective  Parties  shall  be  collected  aut 

like  Manner  as  an  original  Assessment. 

Commis-        V.  No  Assessment  shall  be  made  under  this  Act  by  the 

sioners  for  Commissioners  for  General  Purposes  in  respect  of  the  annual 

Purposes    Value  or  Profits  and  Gains  arising  from  any  Railway,  but 

to  assefis     in  Heu  thereof  every  such  Assessment  shall  be  made  by  the 

I  ways;  (jommJssioners  for  Special  Purposes,  and  upon  the  Value  or 

Profits  and  Gains  for  the  Year  ending  the  Fifth  Day  of  April 

One  thousand  eight  hundred  and  sixty,  and  the  said  last- 
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mentioned  Commissioners  shall  notify  the  Assessment  to  the 
Secretary  or  other  Officer  of  the  Company  upon  which  the 
same  shall  be  made,  and  the  Amount  of  such  Assessment 
shall  be  paid,  collected,  and  levied  in  like  Manner  as  any 
other  Assessment  made  by  the  said  Commissioners  for 
Special  Purposes. 

VI.  In  like  manner  as  aforesaid  the  Commissioners  for  »nd  also 
Special  Purposes  shall  assess  the  Duties  payable  under  Sche-  gone  em- 
dule  (E.)  in  respect  of  all  Offices  and  Employments  ofpio7edby 
Profit  held  in  or  under  any  Railway  Company,  and  shall  comT*^ 
notify  to  the  Secretary  or  other  Officer  of  such  Company  panics, 
the  I'articulars  thereof,  and  the  said  Assessment  shall  be 
deemed  to  be  and  shall  be  an  Assessment  upon  the  Com- 
pany, and  paid,  collected,  and  levied  accordingly ;  and  it 

shall  be  lawful  for  the  Company  or  such  Secretary  or  other 
Officer  to  deduct  and  retain  out  of  the  Fees,  Emoluments, 
or  Salary  of  each  such  Officer  or  Person  the  Duty  so  charged 
in  respect  of  his  Profits  and  Gains. 

VII.  It  shall  be  lawful  for  any  Person  assessed  to  the  Duty  Power  for 
chargeable  under  Schedule  (A.)  of  the  said  Act  in  respect  of  ^^J^ 
any  Mine  of  Coal,  Tin,  Lead,  Copper,  Mundic,  or  Iron,  or  for  Mines 
any  other  Mine,  or  any  Quarry  of  Stone  or  Slate,  to  appeal  J^ ^^'f  S 
against  any  such  Assessment  to  the  Commissioners  fortheSpecUi 
Special  Purposes,  instead  of  the  Commissioners  for  Greneral  9*^"^™*"' 
Purposes,  if  he  shall  think  fit,  and  give  due  Notice  of 

his  Intention  so  to  do,  and  thereupon  such  Appeal  shall 
be  heard  and  determined  by  Two  or  more  of  the  Commis- 
sioners for  Special  Purposes  in  like  Manner  as  any  Appeal 
a^rainst  an  Assessment  of  the  Duties  contained  in  Schedule 
(D.)  of  the  said  Acts  may  lawfully  be  heard  and  determined 
by  them  ;  and  all  Powers  and  Authorities,  Bules  and  Be- 
gulations,  contained  in  the  said  Acts  in  relation  to  any  such 
last-mentioned  Assessment  and  Appeal,  and  to  the  carrying 
into  execution  and  enforcing  the  Determination  of  the  said 
Commissioners  for  Special  Purposes  thereon,  shall  be  exer- 
cised and  put  in  force  in  relation  to  any  Appeal  by  this 
Act  authorized  to  be  made  to  the  said  last-mentioned  Com- 
missioners and  their  Determination  thereon. 

VIII.  The  several  Collectors  shall  pay  to  the  proper  Duties  to 
Officer  for  Receipt  or  to  his  Deputy  all  the  Monies  of  the^^°^^^ 
said  Duties  collected  and  levied  by  such  Collectors,  on  the  counted 
respective  Days  to  be  appointed  by  such  Officer  for  Receipt  **''^- 

or  his  Deputy  next  after  the  Receipt  of  the  said  Duties  by 
the  said  Collectors,  and  shall  at  the  same  Time  account  for 
the  Duties  given  them  in  Charge  respectively,  and  then  pay- 
able by  Law,  in  like  Manner  as  they  are  now  by  Law  re- 
quired to  account  half  yearly. 

IX.  Any  Person  assessed  or  charged  to  any  of  the  Duties  Exemption 
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when  In-  granted  by  this  Act  who  shall  prove  that  his  aggregate 
derL.ioo   a^^ou^l  Incomc  is  less  than  One  hundred  Pounds  Mall  be 
and  Abate- exempt  itom  the  said  Duties  ;  and  any  Person  who  shall  be 
where  lees  ^ssossed  or  charged  to  any  of  the  said  Duties,  or  shall  have 
than  L.150.  paid  the  same,  either  by  Deduction  or  otherwise,  and  vho 
shall  claim  and  prove  that  his  total  Income  from  every 
Source,  although  amounting  to  One  hundred  Pounds  or 
upwards,  is  less  than  One  hundred  and  fifty  Pounds  a  Year, 
for  the  Year  of  the  Assessment  of  his  Profits  or  G^ns,  shall 
be  entitled  to  be  relieved  from  so  much  of  the  said  Duties 
assessed  upon  or  paid  by  him  as  shall  exceed  the  Bate  of 
Sevenpence  for  every  Twenty  Shillings  of  his  Profits  or 
Gains,  and  such  Relief  shall  be  given  in  the  Manner  pro- 
vided or  directed  in  the  like  Cases  by  the  said  Act  of  the 
Sixteenth  and  Seventeenth  Years  of  Her  Majesty,  and  the 
Act  of  the  Fifth  and  Sixth  Years  of  Her  Majesty,  Chapter 
Thirty-five,  therein  mentioned. 
Kepay-  X.  No  Claim  for  Repayment  of  Duty  under  this  Act,  or 

to*£*^L  ^^y  former  Act  relating  to  the  Income  Tax,  shall  be  allowed 
ed  unless  unless  it  shall  be  made  within  Three  Years  next  after  the  End 
wfuun*  of  the  Year  of  Assessment  to  which  the  Claim  shall  relate. 
Three  XI.  The  Clauses  and  Provisions  contained  in  the  following 

Years.       Acts,  that  is  to  Say,  the  Act  of  the  Sixteenth  and  Seven- 
^pwt^f   teenth  Years  of  Her  Majesty,  Chapter  Thirty-four,  Section 
Life  insu-  Fifty-four,  another  Act  of  the  same  Years,  Chapter  Ninety- 
wntinu^*  one,  an  Act  of  the  Eighteenth  and  Nineteenth  Years  of  Her 
Majesty,  Chapter  Thirty-five,  for  granting  Relief  to  Persons 
who  have  made  such  Insurances  or  contracted  for  such  An- 
nuities as  in  the  said  Acts  mentioned,  shall  be  continued  in 
force  and  be  applied  for  the  granting  of  the  like  Belief  in 
regard  to  the  Duties  imposed  by  this  Act. 


Cap.  XV. 

An  Act  for  granting  to  Her  Majesty  certain  Duties  of 

Stamps.— [Sd  April  I860.] 

Most  Gracious  Sovereign, 
We,  Your  MajestVs  most  dutiftil  and  Iwal  Subjects,  the 
Commons  of  the  United  Eangdom  of  Great  JBritam  and 
Ireland  in  Parliament  assembled,  towards  raising  the  neces- 
sary Supplies  for  defraying  Your  Majesty's  Public  ExpeDses, 
and  making  a  permanent  Addition  to  the  Public  ReventLdi 
have  freely  and  voluntarily  resolved  to  grant  onto  Yoor 
Majesty  the  Duties  herein«afl«r  mentioned ;  and  do  hnmbiv 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
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enacted  by  the  Qaeen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal)  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 

I.  The  Stamp  Duties  now  payable  in  the  United  Eangdom  j^^^**** 
of  Great  Britain  and  Ireland  for  or  in  respect  of  the  several  meats  de- 
Instruments,  Matters,  and  Things  mentioned  or  described  in  g^^/° 
the  Schedule  to  this  Act  annexed,  whereon  other  Duties  are  repealed 
by  this  Act  granted,  shall  respectively  cease  and  determine, 
and  shall  be  and  the  same  are  hereby  repealed;  provided  that 
the  Stamp  Duties  now  chargeable  on  any  of  the  said  Instru- 
ments, Matters,  and  Things  shall  be  payable  in  respect  of 
such  of  them  as  shall  have  oeen  or  shall  be  made,  signed,  or 
dated  at  any  Time  before  the  passing  of  this  Act ;  save  and 
except  that  the  Stamp  Duties  on  Foreign  Bills  of  Exchange 
by  tnis  Act  granted  shall  be  payable  on  all  such  Bills  as 
shall,  after  the  passing  of  this  Act,  be  first  negotiated,  or, 
if  not  negotiated,  paid  in  the  United  Kingdom. 

IL  There  shall  be  granted,  raised,  levied,  and  paid  in  and  New 
throughout  the  United  Kingdom  of  Great  Britain  and  Ireland^  Mt  forth* 
to  ana  to  the  Use  of  Her  Majesty,  Her  Heirs  and  Successors,  in  Sche- 
for  and  in  respect  of  the  several  Instruments,  Matters,  and  ^^^^ 
Things  descrioed  or  mentioned  in  the  said  Schedule,  or  for 
or  in  respect  of  the  Vellum,  Parchment,  or  Paper  upon  which 
any  of  them  respectively  shall  be  written,  the  several  Stamp 
Duties  or  Sums  of  Money  set  down  in  Figures  against  the 
same  respectively,  or  otherwise  specified  and  set  forth  in  the 
said  Schedule ;  which  said  Schedule,  and  the  several  Provi- 
sions, Regulations,  and  Directions  therein  contained,  with 
respect  to  the  said  Duties,  and  the  Instruments,  Matters, 
ana  Things  charged  therewith,  shall  be  deemed  and  taken 
to  be  Part  of  this  Act,  and  shall  be  appUed  and  put  in  Exe- 
cution accordinglv. 

in.  All  the  Powers,  Provisions,  Clauses,  Regulations,  i^rovMioni 
Directions,  Allowances,  and  Exemptions,  Fines,  Forfeitures, Ids'to''^ 
Pains,  and  Penalties,  contained  in  or  imposed  by  any  Act  or  Apply- 
Acts,  or  any  Schedule  thereto,  relating  to  any  Duties  of  the 
same  land  or  Description,  heretofore  payable  in  the  United 
Kingdom,  and  in  force  at  the  Time  of  tne  passing  of  this  Act, 
shalTrespectively  be  of  full  Force  and  Effect  with  respect  to 
the  Duties  by  this  Act  granted,  and  to  the  Vellum,  Parch- 
xoent.  Paper,  Instruments,  Matters,  and  Things  charged  and 
chargeable  therewith,  and  to  the  Persons  liable  to  the  Pay- 
ment of  the  said  Duties,  so  far  as  the  same  are  or  shall  be 
applicable,  in  all  Cases  not  herebv  expressly  provided  for, 
stud  shall  be  observed,  appUed,  allowed,  enforced,  and  put 
in  Execution  for  and  in  the  raising,  levying,  collecting,  and 
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securing  of  the  said  Duties  hereby  granted,  and  otherwise  in 
relation  thereto,  so  far  as  the  same  shall  not  be  superseded  by 
and  shall  be  consistent  with  the  express  Provisions  of  thb 
Act,  as  fully  and  effectually,  to  all  Intents  and  Purposes, 
as  if  the  same  had  been  herein  repeated  and  specially  en- 
acted, mutatis  mutandis^  with  reference  to  the  DuUes  by  this 
Act  granted. 
Personal        jv.  The  Stamp  Duties  payable  by  Law  upon  Probates  of 
appointed   Wills  and  Letters  of  Administration,  with  a  Will  annexed,  in 
by  Will      England  and  Irelandy  and  upon  Inventories  in  Seodandf  shall 
general      ^^  levied  and  paid  in  respect  of  all  the  Personal  or  Moveable 
PowexB      Estate  and  Effects  which  any  Person,  hereafter  dying,  shall 
chargeable  ^ave  disposed  of,  by  Will,  under  any  Authority  enabling  such 
with  Pro-  Person  to  dispose  of  the  same  as  he  or  she  shall  think  fit; 
iJlveS^  and  for  the  Purpose  of  this  Act  such  Personal  or  Moveable 
Duties.       Estate  and  Effects  shall  be  deemed  to  be  the  Peisouai  oi 
Moveable  Estate  and  Efiects  of  the  Persoa  so  dying  in  re- 
spect of  which  the  Probate  of  the  Will  or  the  Letters  of 
Administration  with  the  Will  annexed  of  such  Person  are 
or  is  granted,  or  the  Inventory  is  or  is  required  to  be  ex- 
hibited and  recorded,  as  the  case  may  be ;  and  such  Estate 
and  Effects,  and  the  Value  thereof,  shall  accordingly  be  in- 
cluded in  the  Affidavit  required  by  Law  to  be  made  on  ap- 
plying for  Probate  or  Letters  of  Administration,  in  order  to 
the  full  and  proper  Stamp  Duty  being  paid. 
Probate         Y.  The  said  last-mentioned  Duties  shall  be  a  Charge  or 
J^^^^JJg^  Burden  upon  the  Property  in  respect  of  which  the  same  are 
in  reepect  SO  payable,  and  shall  be  paid  thereout  by  the  Trustees  or 
^ll^Chi^e  Owners  thereof  to  the  Person  for  the  Time  being  lawfully 
on  the  Pro-  having  or  taking  the  Burden  of  the  Execution  of  the  Will 
p«rty.        Qf  Testamentary  Instrument,  or  the  Administration  or  Man- 
agement of  the  Personal  or  Moveable  Estate  and  Efiects  d 
the  Deceased,  for  the  Benefit  of  the  Persons  entitled  to  the 
Personal  or  Moveable  Estate  and  Efiects  of  the  Deceased. 
Money  VI.  Money  secured  on  Heritable  Property  in  Scotland,  and 

Her^bie^  Moucy  secured  by  Scotch  Bonds  in  favour  of  Heirs  and  As- 
Property    signees,  excluding  Executors,  shall,  for  the  Parposes  of  this 
notable    ^^^  ^  b^^d  ^^^  interpreted  to  be  Moveable  Property,  vA 
Bonds  in    shall  be  included  in  any  Inventory  to  be  exhibited  and  le- 
Boottand    ^qj^^j  j^^  ^^^y  Commissary  Court  in  Scotland  of  th«  Estate 
chargeable  and  Efiects  of  any  Person  deceased  entitled  thereto,  and  ia 
bate  and"  England  and  Ireland  respectively  shall  be   deemed  to  be 
Inventory  Estate  and  Efiects  for  or  m  respect  whereof  any  Probate  of 
Dntiee.       ^fWX  or  Letters  of  Administration  shall  be  granted ;  and 
every  such  Inventory,  Probate,  and  Letters  of  Administia- 
tion  shall  be  chargeable  with  Stamp  Duty  in  tespeci  of  sodi 
Moveable  Property;  and  such  Property,  and  the  Yalo* 
thereof,  shall  be  included  in  any  such  AffidaTit  as  afevesaKl 
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made  on  appljring  for  Probate  or  Letters  of  Administration 
10  respect  thereof  in  England  or  Ireland. 

VII.  Whereas  it  is  considered  that  certain  Testamentary  Teeumen- 
Dispositions  in  Scotland  are  chargeable  with  Stamp  Duty,  ^^^^^ 
and  it  is  expedient  that  the  same  shoald  be  exempted  :  Be  it  Scotland 
enacted,  That  no  Will,  Testament,  Testamentary  Instru-  c^^u 
ment,  or  Disposition  mortis  causdj  shall  be  chargeable  with  with 
any  Stamp  Duty.  ^^™P 

Vni.  The  Doties  by  this  Act  granted  of  One  Penny  and  certain 
Threepence  respectively  specified  in  the  said  Schedule,  and^^^iesin 
also  ot  Sixpence,  therein  specified,  under  the  Head  of  Costdtaeul^be 
Book  Mines,  may  be  denoted  either  by  a  Stamp  impressed  denoted 
upon  the  Paper,  or  by  an  adhesive  Stamp  affixed  thereto ;  t^^^^ 
and  the  Commissioners  of  Inland  Revenue  shall  provide  or  adheuTo 
Stamps  of  both  Descriptions  for  the  Purpose  of  denoting  the  ®**™i* 
said  Duties ;  and  the  Provisions  and  Regulations  relating  to 
adhesive  Stamps  contained  in  the  next  succeeding  Section 
of  this  Act  shall  apply  to  all  Cases  where  the  Paper  upon 
which  the  Instrument,  Document,  or  Writing  charged  with 
the  Duty  shall  not,  at  the  Time  of  its  being  written,  made, 
or  sigoea,  have  thereon  the  proper  impressed  Stamp  for  de- 
noting the  said  Duty. 

IX.  The  Person  who  shall  make,  siot,  or  issue  any  Instru-  Th©  Po^ 

ment,  Document,  or  Writing  in  the  Schedule  to  this  Act  ing  the  in- 
mentioned,  and  chargeable  with  any  of  the  Duties  of  Onestnimenti 
Penny  and  Threepence,  shall,  before  he  shall  deliver  the  J^J^^^ 
same  out  of  his  Hands,  Custody,  or  Power,  affix  to  it  the  stamps, 
proper  adhesive  Stamp  denoting  the  Duty  chargeable  there- ^^^^^ 
on  OT  in  respect  of  it,  and  shall  effectually  cancel  and  obli- 
terate the  Stamp,  by  writing  upon  it  his  Name,  or  the  Name 
of  his  Firm  or  Principal,  or  the  Initials  thereof  respectively, 
and  the  Date  of  the  Day  and  Year  on  which  he  shall  so 
write  the  same,  and  so  and  in  such  Manner  as  clearly  and 
distinctly  to  indicate  that  the  said  Stamp  has  already  been 
used,  and  so  that  it  cannot,  without  Fraud,  be  again  made 
ase  of;  and  if  any  Person  who  ought  so  to  affix  any  such  in  default, 
Stamp,  and  to  cancel  and  obliterate  the  same,  shall  refuse  ^f^o^^^^ 
or  ne/^lect  so  to  do,  or  if  any  Person  shall  receive  or  take  by 
way  of  Security  or  Indemnity  any  of  the  said  Instruments, 
l>ocanients,  or  Writings,  or  shall  deliver  out  or  authorize 
the  Delivery  out  of  any  Goods,  Wares,  or  Merchandise  to 
w^hich  the  same  relates,  the  said  Instrument,  Document,  or 
Writing  not  having  a  proper  adhesive  Stamp  affixed  thereto, 
and  cancelled  and  obliterated  as  hereby  required,  every  such 
Person   shall  for  every  such  OflFence  foileit  the  Sum  of 
Twenty  Pounds ;  and  no  Charge  for  Brokerage,  Commission,  No  Charge 
Agency,  or  otherwise,  made  or  to  be  made  by  any  Brewer,  ^^^  ^^^" 
Agent,  or  other  Person  in  or  about  the  Sale  or  Purchase beUwfai 
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be  duly 
itAmped. 


uniesB  In-  mentioned  or  referred  to  in  any  sach  Instramenty  Doca- 
^^^^^^^    ment,  or  Writing  made  by  him,  shall  be  lawfdl,  unless  sock 
Instmment,  Document,  or  Writing  shall  be  duly  stamped 
as  by  this  Act  is  required  :  Provided  that  no  Person  s&all 
be  subject  or  liable  to  the  said  Penalty  for  delivering  anj 
Goods,  Wares,  or  Merchandise,  under  the  Authority  of  any 
unstamped  Order,  in  any  Case  where  the  Value  of  snch 
Goods,  Wares,  and  Merchandise  shall  therein  be  stated  bj 
the  Person  making,  signing,  or  issuing  the  same  to  be  under 
the  Value  of  Forty  Shillings. 
Penalty  for     X.  If  any  Person  who  shall  make,  sign,  or  issue  any  Order 
tenSy"       ^^^>  ^^  *"y  W  riting  or  Document  authorizing  the  Delivery  of 
stating       any  Goods,  Wares,  or  Merchandise  by  this  Act  charged  with 
tender    ^^^  Stamp  Duty  of  One  Penny,  shall  knowingly  and  wil- 
the  Yaioe   fully  State  or  permit  to  be  stated  therein  that  the  said  Goods, 
of  408.       Wares,  or  Merchandise  are  or  is  under  the  Value  of  Forty 
Shillings,  he  shall,  unless  the  said  Order,  Writing,  or  Doco- 
ment  shall,  at  the  Time  of  its  being  issued,  be  stamped  to 
denote  the  said  Duty,  forfeit  the  Sum  of  Twenty  Ponnds. 
XI.  The  Person  who  shall  write  or  sign  any  Note,  Instrtt- 
qu«ting     roent,  or  Writing  requesting  or  authonzing  the  Purser  or 
toeEnty   other  Officer  of  any  Mining  Company  conducted  on  the 
~  Cost  Book  System  to  enter  or  raster  the  Transfer  of  any 
Share  or  Shares  or  Part  of  any  Snare  in  any  Mine,  or  shall 
give  any  Notice  in  Writing  to  such  Purser  or  other  Officer 
of  any  such  Transfer,  in  whatever  Form  such  Notice  shsD 
be,  shall,  in  like  Manner  as  herein-before  provided,  affix 
thereto  the  proper  adhesive  Stamp  to  denote  the  Duty  by 
FemS?"^*'  this  Act  charged  thereon,  and  cancel  and  obliterate  the 
L.20.         same  ;  and  if  he  shall  refuse  or  neglect  so  to  do,  or  if  the 
Purser  or  other  Officer  to  whom  such  Request,  Authority, 
or  Notice  shall  be  addressed,  delivered,  sent,  or  given,  shall 
enter  or  register  the  Transfer  of  any  Share  mentioned  or 
referred  to  in  such  Notice,  or  shall  comply  with  or  in  any 
way  give  effect  to  such  Notice,  the  same  not  being  stamped 
as  by  this  Act  is  required,  every  such  Person  so  offending 
shall  forfeit  the  Sum  of  Twenty  Pounds. 

Xn.  Whenever  any  Bill  of  Exchange,  Drafl,  or  Order 
having  thereon  an  adhesive  Stamp  shall  be  presented  for 
payment,  the  Person  to  whom  the  same  shall  be  presented 
shall,  upon  paying  the  same,  write  or  impress  or  cause  to  be 
written  or  impressed  upon  every  Stamp  affixed  to  the  Bill 
the  Word  **  paid,"  to  the  end  that  the  Stamp  may  be  more 
effiictually  cancelled,  and  made  incapable  of  being  used 
p^imit^"^*'  again ;  and  in  default  of  so  doing  he  shall  forfeit  the 
_  «n>  y      Penalty  of  Twenty  Pounds. 

XIII.  The  Duties  by  this  Act  granted  upon  or  in  resped 


The  Per- 
■on  re- 
ii_ 
Dtry 
of  Tranfflc 
of  any 
Share  to 
affix  and 
cancel  an 
adhesive 
Stamp. 


The  Pay- 
ers of 
Foreign 
BUlsto 
cancel 
Stamps. 


L.20. 


The 


sumppon  of  Bills  of  Exchange,  Drafts,  or  Orders,  orawn  out  of  tb* 


STAMP  DUTIES. 


United  Kingdom,  shall  be  denoted  by  adhesive  Stamps,  in  ^^T^^^^^ 
like  Manner  as  the  Duties  now  payable  on  Bills  of  Exchange  adhesive. 
drawn  out  of  the  United  Kingdom ;  and  all  the  Clauses,  The  Pro- 
Provisions,  Directions,  Keculations,  Penalties,   and   Por-jj^^^g^' 
feitnres  contained  in  the  Act  passed  in  the  Seventeenth  Vict,  c  88, 
and  Eighteenth  Years  of  Her  Majesty's  Beign,  Chapter  J^*^ 
Eighty-three,  relating  to  adhesive  Stamps  on  Bills  of  Ex-  *^^ 
change  drawn  out  of  ttie  United  Kingdom,  as  well  as  in  this 
Act,  so  far  as  the  same  are  applicable,  shall  be  applied  and 
put  in  force  in  respect  of  the  Stamp  Duties  on  Bills  of  Ex- 
change by  this  Act  granted,  as  fully  and  effectually  as  if 
the  same  were  herein  repeated  and  r&-enacted. 

XIV,  If  any  Person  snail  fraudulently  remove  or  cause  to  Penalty  on 
be  removed,  or  assist  in  removing,  from  any  Instrument,  ^^^adg 
Document,  or  Writing  of  any  kino,  any  adhesive  Stamp,  or  in  relation 
shall  affix  any  Stamp  which  shall  have  been  so  removed  to  stampsf ^^ 
any  other  Instrument,  Document,  or  Writing  chargeable 
with  Stamp  Duty,  or  to  any  Paper,  with  Intent  that  such 
Stamp  might  be  used  again  ;  or  if  any  Person  shall  sell,  or 
offer  for  Sale,  or  utter  any  Stamp,  or  shall  utter  any  In- 
strument, Document,  or  Writing  with  any  Stamp  thereon 
which  shall  have  been  so  as  aforesaid  removed,  knowing  the 
same  to  have  been  removed,  or  shall  practise  or  be  con- 
cerned in  any  fraudulent  Act,  Contrivance,  or  Device  not 
specially  provided  for,  with  Intent  to  defraud  Her  Majesty 
of  the  Duty,  he  shall  forfeit,  over  and  above  any  other  !ren- 
alty  to  which  he  may  be  liable,  the  Sum  of  Fifty  Pounds. 

jtV.  Where  an  Instrument  or  Writing  chargeable  under  penalty  on 
this  Act  with  the  Duty  of  Sixpence,  as  an  Agreement,  shall  stamping 
be  unstamped,  and  it  shall  appear  thereby  that  the  Matter  I^n^H^^ 
thereof  is  under  the  Value  of  Twenty  Pounds,  the  Penalty  the  Value 
payable  to   Her  Majesty,   Her  Heirs  or  Successors,  on  ^  26s.  ^ 
stamping  the  same,  shall  be  Twenty  Shillings,  over  and  only. 
above  tne  said  Duty,  in  lieu  of  the  Penalty  now  by  Law 
payable  on  stamping  an  Agreement  under  liand  only. 
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SCEDBDULE  referred  to, 


ooxTAnnvG 


THE  DUTIES  IMPOSED  BY  THIS  ACT. 


SCHEDULE. 


AGREEHEKT  for  a  LeMe  or  IVusk  ol  anj  Lands,  Tenements,  Here- 
ditaments, or  Heritable  Snbjects  for  any  Term  not  exceeding 
Seven  Yean;  and  Agreement,  Minute,  or  Memarandom  of  Agre&-^ 
ment,  containing  the  Terms  snd  Conditions  on  which  any  Lands, 
Tenements,  Hereditaments,  or  Heritable  SnbjectB  are  let,  held,  or 
occupied  for  any  such  Term  ss  af orenid. 


Ihitj* 


Ph)Tided  that  any  Lease  or  Tsck  of  the  ssme  Lands,  Tenements, 
Hereditaments,  or  Heritable  Subjects  afterwards  made,  in  pur- 
suance of  and  conformably  to  any  such  Agreement,  Minute,  or 
Memorandum,  which  shaU  hare  actually  paid  the  Duty  payable 
on  such  Lesse  or  Tack  ss  af otessid,  sluJl  not  be  chargeable  with 
any  higher  Stamp  Duty  than  Two  ShiHings  and  Sixpence,  ex- 
elusive  of  progressive  Duty,  notwithstanding  any  Variation  in 
the  Terms  or  Conditions  only,  not  affecting  the  Stamp  Du^ ; 
and  in  an v  such  Csse  the  Lease  or  TVusk  shall,  if  required  for 
the  sake  of  Evidence,  be  stamped  with  a  particular  Stamp  lor 
denoting  ot  testiiMng  the  Payment  of  the  full  and  proper 
Stamp  Duty  on  the  Agreement,  Minute,  or  Memorandum,  on 
the  same  and  the  Agreement,  Minute,  or  Memorandum  being 
jnwluced,  and  appearing  to  be  executed  or  signed,  and  duly 
stamped  in  all  other  respects. 

AGREEMENT,  or  any  Minute  or  Memorandum  of  an  Agreement, 
made  in  England  or  Ireland  under  Hand  only,  or  made  in 
Scotland  without  any  Clause  of  Registration,  uid  not  other- 
wise charged  nor  expressly  exempted  from  all  Stamp  Duty, 
where  the  Matter  thereof  shall  be  of  the  Value  of  Five  Pounds 
or  upwards,  whether  the  same  shall  be  only  Evidence  of  a  Con- 
tract, or  obligatory  upon  the  PiEurties  from  its  being  a  written 
Instrument ;  together  with  every  Schedule,  Receipt,  or  other 
Matter  put  or  indorsed  thereon  or  annexed  thereto, 

And  where  the  same  shall  contain  2160  Words  or  upwards,  then 
for  every  entire  Quantity  of  1080  Words  contained  therein  over 
and  above  the  first  1080  Words  a  further  ptogressive  Duty  of 

Provided  always,  that  where  divers  Letters  shall  be  offered  in 
Evidence  to  prove  anv  Agreement  between  the  Parties  who 
shall  have  written  such  Letters,  it  shall  be  sufficient  if  anv  of 
such  Letters  shall  be  stamped  with  a  Duty  of  One  Shillmg, 
although  the  same  shall  in  the  whole  contain  any  Quantity  of 
Words  exceeding  2160. 

BILL  OF  EXCHANGE,  Draft,  or  Order  for  the  Foment  of  Money 
exceeding  L.4000,  now  chargeable  with  the  Stamp  Duty  of  L.2, 56. ; 
For  everjr  L.IOOO  or  Part  of  L.IOOO  of  the  Money  thereby  made 
payable, 
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aadCoDdi* 

tioOBBO- 

tioiMdu 
sudi 

ACPBflBlfBtt 

llAiito,« 
Ifemona' 


L. 
0 


6 


0     0    6 


OlO    fi 


STAMP  DUTIES. 


11 


SCHEDULE. 


Duty. 


BILL  OF  EXCHANGE  (Foreign^  drawn  in  a  Set  of  Three  or  more 

for  the  Payment  of  Money  exceeding  L.4000,  where  every  Bill  of  the 

Set  is  now  chargeable  with  the  Stamp  Duty  of  Fifteen  Shillings ; 

Erery  Bill  of  the  Set,  for  every  L.IOOO,  or  Part  of  L.1000  of  the 

Money  thereby  made  payable, 


/ 


BILL  OF  EXCHANGE,  DRAFT,  or  ORDER  (Foreign)  drawn  or 
endorsed  ont  of  the  United  Kingdom  for  the  Payment  of  Money  ^ 
on  Demand, 


\ 

All  Bilk,  Drafts,  or  Orders  for  the  Payment  by  any  Banker  or 
Person  acting  as  a  Banker  of  anv  Sum  of  Money,  though  not 
made  pa3rable  to  the  Bearer  or  to  Order,  and  whether  deuvered 
to  the  Payee  or  not ;  and  all  Writings  or  Documents  entitling 
or  intended  to  entitle  any  Person  whatever  to  the  Payment 
from  or  by  any  Banker  or  Person  acting  as  a  Banker  of  any 
Sum  of  Money,  whether  the  Person  to  whom  Payment  is  to  be 
made  shall  be  named  or  designated  therein  or  not,  or  whether 
the  same  shall  be  delivered  to  him  or  not,  shall  respectively  be 
deemed  to  be  BiUs,  Drafts,  or  Orders  for  the  Payment  of  Money 
chargeable  with  Stamp  Duty,  as  if  the  same  had  been  made 
payable  to  Bearer  or  to  Order. 

Provided  always,  that  any  One  Document  or  Writing,  although 
directing  the  Payment  of  several  Sums  of  Money  to  different 
Persons,  shall  be  chargeable  with  Stamp  Duty  as  One  Order 
only. 

Exemptions. 

Any  Draft  or  Order  drawn  by  any  Banker  upon  any  other  Banker^ 
not  payable  to  Bearer  or  to  Order ^  and  used  solely  for  the  Pur- 
pose  of  settling  or  clearing  any  Account  between  such  Bankers. 

Any  Letter  written  by  a  Banker  to  any  other  Banker  directing  the 
Payment  of  any  Sum  of  Money ^  the  same  not  being  payable  to 
Bearer  or  to  Order,  and  such  Letter  not  being  sent  or  delivered 
to  the  Person  to  whom  Payment  is  to  be  made,  or  to  any  Person  on 
his  Behalf;  and  all  Warrants  or  Orders  for  the  Payment  of  any 
Annuity  granted  by  the  Commissioners  for  the  Reduction  of  the 
National  Debt,  or  for  the  Payment  of  any  Dividend  or  Interest 
on  any  Share  in  the  Government  or  Parliamentary  Stocks  or 
Funds,  and  all  Drafts  or  Orders  drawn  by  the  Accountant' 
General  of  the  Court  of  Chancery  in  England  or  Ireland,  shall 
be  exempt  from  all  Stamp  Duty. 

COPY- — Certified  Copy  or  Extract  of  or  from  any  Register  of  Births, 

Bitptisms,  Marriages,  Deaths,  or  Burials, 

The  said  Duty  to  be  paid  by  the  Person  requiring  any  such  Copy 
or  Extract. 


L.    s.    d. 
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SCHEDULE. 


Exemptions, 

Copies  of  Entries  of  Baptisms^  Marriages,  and  Brtrials  trans- 
mitted to  the  Registrar  of  the  Diocese^  in  pursuance  o/ihe  b2 
Geo,  III.,  c,  146. 

Certified  Copies  of  Registers  sent  by  SuperirUendingRegistrars  to 
the  General  Registrar,  in  pursuance  of  the  6  ff  7  frl  /F.,  c.  86. 

And  Copies  or  Extracts  made  or  given  under  or  in  pursuance  of  the 
7  Victoria,  c,  15,  to  amend  the  Laws  relating  to  Labour  in 
Tactories. 

COST  BOOK  MINES.— Any  Note,  Instrament,  or  Writing  reqaesting 
or  authorizing  the  Purser  or  other  Office  of  any  Mining  Cknnpany 
conducted  on  the  Cost  Book  System  to  enter  or  register  any  Tnmsfer 
of  any  Share  or  Shares  or  Part  of  a  Share  in  any  Mine ;  eft  any 
Notice  to  such  Purser  or  Officer  of  any  such  Transfer, 

DECLARATION  in  lieu  or  in  the  Nature  of  an  Affidavit,  in  any 
Case  where,  if  the  same  were  an  Affidavit,  it  would  be  chargeable  ^ 
with  any  Stamp  Duty, '    . 


DELIVERT  ORDER.— Any  Writing  or  Document  commonly  caDed  a 
Delivery  Order,  or  by  whatever  Name  the  same  shall  be  designated, 
entitling  or  intended  to  entitle  any  Person  therein  named,  or  his 
Assigns,  or  the  Holder  thereof,  to  the  Delivery  of  any  Goods,  Wares, 
or  Aferchandise  of  the  Value  of  Forty  Shillings  or  upwards,  lying  in 
any  Dock  or  Port  or  in  any  Warehouse  in  which  GkiodB  are  stored 
or  deposited  on  Rent  or  Hire,  or  upon  anv  Wharf,  such  Writing  or 
Document  being  signed  by  or  on  behalf  of  the  Owner  of  such  Goods, 
Wares,  or  Merchandise,  upon  the  Sale  or  Transfer  of  the  Property 
therein, 

DOCK  WARRANT.— Any  Warrant  or  Document  commonly  called  a 
Dock  Warrant,  or  any  other  Writing  or  Document,  by  whatever 
Name  the  same  shall  be  designated,  which  shall  evidence  the  Title 
of  any  Person  therein  named,  or  his  Assigns,  or  the  Holder  thereof, 
to  the  Property  in  any  Goods,  Wares,  or  Merchandise  lying  in  any 
Dock  or  WWehouse  or  upon  any  Wharf,  such  Writing  or  Ik>cument 
beine  signed  or  certified  oy  or  on  behalf  of  the  Company  or  Person 
in  whose  Custody  such  Goods,  Wares,  or  Merchandise  may  be, 

Exemption. 

Any  Writing  or  Document  given  by  any  Inland  Carrier  acknow- 
ledging IM  Receipt  of  Goods  conveyed  by  such  Carrier, 

LETTER  or  POWER  of  ATTORNEY  for  the  Sale,  Transfer,  or  Ac- 
ceptanoe  of  any  of  the  Government  or  Parliamentary  Stocks  or 
Funds  not  exceeding  in  Value  L.20 ;  or  for  the  Receipt  of  any  Sam 
of  Money,  cftr  any  Checme,  Note,  or  Draft  for  any  sum  of  Money, 
not  exceeding  L.20 ;  or  Dividends  or  Interest  of  any  such  Stocks  or 
Funds,  or  any  other  periodical  Payments  not  exceeding  the  annnal 
SumofL.10, 


Duty. 
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ANNO  VICESIMO  TBRTIO  ET  VICESIMO  QUARTO 

VICTORIA   BEGINS. 


Cap.  XXXIII. 

An  Act  to  amend  certain  Provieions  in  the  Bankrupt  Law  of 

Scotland,— [3d  July  I860.] 

Whereas  it  is  expedient  that  certain  Provisions  of  ^^  Thei9  ^20 
Bankrnptcy  {Scotland)  Act,  1856,?*  should  be  amended  :^**^*-^*  ^*- 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  as  "  The  Bankruptcy  {Scotland)  Short 
Amendment  Act,  1860."  ™^ 

II.  If  in  any  Case  where  Sequestration  has  been  or  shall  Where  it 
be  awarded  in  Scotland  it  shall  appear  to  the  Court  of  Ses-^j^^H^f^ 
sion  or  to  the  Lord  Ordinary,  upon  a  summary  Petition  bySenion, 
the  Accountant  in  Bankruptcy,  or  any  Creditor  or  other  J^  E^to 
Person  having  Literest,  presented  to  either  Division  of  the  ought  to 
said  Court  or  to  the  Lord  Ordinary  at  any  Time  within  ^^^^" 
Three  Months  after  the  Date  of  the  Sequestration,  that  a  England 
Majority  of  the  Creditors  in  Number  and  Value  reside  in  g'^^^^! 
EnglandoT  in  Irelandy  and  that  from  the  Situation  of  the  Pro-Uon  ma,\ 
perty  of  the  Bankrupt  or  other  Causes  his  Estate  and  Effects^  recalled. 
ougnt  to  be  distributed  among  the  Creditors  under  the  Bank- 
rupt or  Insolvent  Laws  of  England  or  Ireland^  the  said  Court 

ill  either  Division  thereof  or  the  Lord  Ordinary,  after  such  In- 
quiry as  to  them  shall  seem  fit,  may  recall  the  Sequestration. 

III.  The  said  Court,  in  either  Division  thereof,  or  theDischarg« 
Ijord  Ordinary,  or  the  Sheriff,  may  refuse  the  Application  J^^^" 
tor  the  Discharge  of  any  Bankrupt,  although  Two  Years  in  oeitam 
have  elapsed  from  the  Date  of  the  Sequestration,  and  al-^JJUJ^ 
though  no  Appearance  or  Opposition  snail  be  made  by  or  although 
on  the  Part  of  any  of  the  Creaitors,  if  it  shall  appear  "'onig^j[^P°"' 
the  Beport  of  the  Accountant  in  Bankruptcv  or  other  suiB-madeby 
cient  Evidence  that  the  Bankrupt  has  fraudulentlv  concealed  ^'*^*<>'** 
any  Part  of  his  Estate  or  Effects,  or  has  wilfully  failed  to 
comply  with  any  of  the  Provisions  of  ^^  The  Bankruptcy 
(^Seotland)  Act,  1856."  interiocu- 

IV.  All  Interlocutors  pronounced  by  the  Lord  Ordinary  *^®^^ 
or  the  Sheriff  under  the  Provisions  of  this  Act  shall  bedioaryor 
snbiect  to  the  Review  of  the  said  Court  of  Session.  Sheriff 

«^  BQbjeet  to 

C  Reriew. 


14  23®  ET  24*  VICTOBIiE,  CAP.  45. 

«« Guetto"  V.  To  remove  Doubts  which  have  ariaeOy  it  is  declared 
AcTto  ^^^^  ^«  ^'o«*  "  Gazette**  in  the  Sixtj-seventh  Section  of 
mean  the  Said  Act  shall  be  held  to  mean  the  ^  JSdifibwtgh Gazette'^ 
Edmtogh  ^^^^  ^^^  Provisions  contained  in  the  said  Act  relati>'e  to 
Deeds  of  Arrangement  shall  extend  to  and  inclade  Settle- 
ments or  Arrangements  by  way  of  Composition. 
Fee  to  YI.  The  Fee  provided  to  be  paid  to  the  Sheriff  itoder 

ab^ed.  Schedule  I.  of  the  said  Act  is  hereby  abolished;  bat  no 
Claim  shall  exist  in  respect  of  any  sach  Fee  which  shall 
have  been  paid  prior  to  the  passing  of  this  Act. 
Pee  pay-  VII.  For  attending  any  Meeting  of  Creditors  or  Exami- 
fh^  for  °*^^^  *  ^^  ^^  ^°®  round  One  Shilling  shall  be  jwyaUe 
Attend-  to  the  Sheriff  for  each  such  Meeting  or  Diet  of  Examination 
ancea,  Ac.  ^^^  being  on  the  same  Day. 

Beoited  VIII.  «  The  Bankruptcy  {Scotland)  Act,  1856,"  except 

main  iiT"  1"  ^  f^^  ^^  altered  by  this  Act,  shall  be  and  remain  in  fml 
Force.       Force  and  Effect,  and  shall  be  construed  with  this  Act ;  and 
Words  interpreted  in  the  said  Act  shall  when  used  in  this 
Act  have  the  same  Meanings  as  are  assigned  to  them  re- 
spectively by  the  said  Act. 


Cap.  XLV. 

An  Act  to  extend  the  Act  of  the  Eighth  and  Ninth  Yean  of 
Victoria,  Chapter  Twenty-aixj  for  preventing  fUhing  /w 
Trout  or  oilier  Fresh-water  Fish  by  jVets  in  the  Riven  and 
Waters  in  Scotland.— [23d  July  I860.] 

8  A  9  Vict  Whereas  by  the  Act  Eighth  and  Ninth  Victoria,  Chapttff 
^'  Twenty-six,  intituled  An  Act  to  prevent  fishing  for  TraiUor 

oilier  Fresh-water  Fish  by  Nets  in  tlie  Rivers  and  Waters  in 
Scotland,  Provision  is  made  for  preventing  the  Destractioo 
of  Trout  and  other  Fresh-water  Fish  by  Nets  in  the  Elvers, 
Waters,  and  Lochs  of  Scotland :  And  whereas  there  are 
various  other  Ways  by  which  Trout  and  other  Fresh-water 
Fish  may  be  destroyed  which  have  not  yet  been  dedaied 
illegal :  JBe  it  therefore  enacted  by  the  Queen's  most  Ex- 
cellent Majesty,  by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  tlie  same: 
Piahing         I.  That  it  shall  not  be  lawful  for  any  Person  whatsoever 
£1,  by  ^     (except  as  herein-after  provided),  at  any  Time  after  the 
Means  of    passing  of  this  Act,  to  fish  for  Trout  or  other  Freab-wattf 
in  iSy**^'   Fish  in  any  River,  Water,  or  Loch  in  Scotlanc^  with  unj 
Bivera,  &c,  Net  of  any  Kind  or  Description,  or  by  what  is  known  as 
proKd  Double  Rod  Fishing,  or  Cross  Line  Fishing,  or  Set  Lines, 
or  Otter  Fishing,  or' Burning  the  Water,  or  by  atrikingttg 
Fish  with  any  Instrument,  or  by  Pointing,  or  to  put  into 
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the  Water  Lime  or  any  other  Substance  destructive  to 
Trout  or  other  Fresh-water  Fish  with  Intent  to  destroy  the 
same ;  and  if  any  Person  shall  wilfully  take,  fish  for,  or 
attempt  to  take^  or  aid  and  assist  in  taking  or  fishing  for, 
or  attempting  to  take  or  fish  for,  in  or  from  any  such  River, 
Water,  or  Loch,  any  Trout  or  other  Fresh-water  Fish  by 
or  with  any  Net  of  any  Kind  or  Description,  or  by  Double 
Bod  Fishing,  or  Cross  Line  Fishing,  or  by  Set  Lines,  or 
Otter  Fishing,  or  by  Burning  the  Water,  or  striking  the 
Fish  with  any  Instrument,  or  by  Pointing,  or  by  putting 
into  the  Water  Lime  or  any  other  Substance  destructive  to 
Trout  or  other  Fresh-water  Fish  with  Intent  to  destroy  the 
same,  such  Person  shall  forfeit  and  pay  any  Sum  not  ex- 
ceeding Five  Pounds  for  every  such  Ofieuce,  besides  forfeit-  Penalty. 
ing  the  Trout  or  Fish  taken,  and  also  every  Boat  or  Net, 
Tackle,  Instrument,  or  other  Article  in  or  by  which  the 
same  may  have  been  taken  or  attempted  to  be  taken,  and 
shall  also  pay  the  full  Expenses  of  the  Conviction  :  Pro- Nothing 
vided  that  nothing  in  this  Act  contained  shall  prevent  any  ^prevent 
Person  having  the  Right  to  fish  in  any  River,  Water,  orhaWn^ 
Loch  in  Scotlandj  or  any  Person  having  Permission  from  KiRi»t«i  Ac, 
such  Person,  from  exercising  the  Right  of  fishing  in  such 
Kiver,  Water,  or  Loch  in  any  Mode  not  prohibiteaby  Law 
prior  to  the  passing  of  this  Act. 

II.  If  any  Person  shall  trespass  upon  any  Ground,  en- penalty  for 
closed  or  unenclosed,  or  in  or  upon  any  River,  Water,  or  trespM^ing 


Loch,  with  Intent  to  take  any  Trout  or  other  Fresh-water  Ground .. 
Fish,  with  any  Net,  Double  Rod,  Cross  Line,  Set  Line,  or  ^^»  .^ 
Otter,  or  by  Burning  the  Water,  or  by  striking  the  Fish  Net,Tc. 
with  any  Instrument,  or  by  Pointing,  or  to  destroy  the  Fish 
by  putting  Lime  or  other  Substance  destructive  to  Trout 
or  other  Fresh-water  Fish  into  the  Water,  such  Person 
shall  forfeit  and  pay  a  Sum  not  exceeding  Five  Pounds  for 
every  such  Offence. 

III.  It  shall  be  lawful  for  any  Person,  having  the  Autho-  power  to 
rity  of  the  Proprietor  of  Land  through  or  past  which  the  p«™om 
River  or  Water  flows  or  upon  which  the  Loch  is  wholly  or  AuSlmty 
partially  situate,  to  seize  and  detain  any  Boat  or  Net  of  any  ^^J^^ 
Description,  Double  Rod,  Cross  Line,  Set  Line,  or  Otter,  or  Netof'Ac, 
31atenal8  for  Burning  the  Water,  or  Instruments  for  striking  used  in 
the  Fish,  or  for  Pomting,  or  Lime  or  other  Substance  de-  ^n  of 
^tractive  to  Trout  or  other  Fresh-water  Fish,  used  or  in-  Offences. 
-tended  to  be  used  in  the  Commission  of  any  such  Offence, 
sluA  also  any  Fish  taken  by  any  such  Offender,  and  to  give 
information  thereof  to  the  Sheriff  or  Justice  of  the  Peace. 

lY.  All  Justices  of  the  Peace  shall  and  may  act  in  the  Justices 
[Execution  of  this  Act  notwithstanding  that  such  Justices  p^^^^ 
^hall  be  the  Proprietors  of  Land  through  or  past  which  any  tors  not  to 
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bedisqiiaU-  Biver  OF  Water  may  flow,  or  upon  which  any  Lodi  may  be 
fiad^from    yf}^Q\iy  Qf  parUally  situated,  or  shall  otbenriae  have  a  Si^it 
^'       of  Trout  or  Fresli-water  Fishing  in  any  such  Kver,  Water, 
or  Loch,  except  in  Cases  in  which  the  Offence  has  been 
conunitted  on  the  Property  of  such  Justice,  or  in  which 
such  Justice  is  a  Party  to  the  Prosecution  of  the  Case,  or 
is  directly  interested  in  the  Besult  thereof ;  and  no  snch 
Proprietor  or  Party  having  Bight  as  aforesaid  shall  be  in- 
competent as  a  Witness  to  prove  any  Oflfence  oommitted 
against  this  Act  by  reason  w  his  being  snch  Proprietor  or 
having  such  Right. 
For  the  V.  And  for  the  Becovexy  of  the  Penalties  and  Forf Stores 

^VewZ    imposed  by  this  Act,  be  it  enacted,  That  any  such  Penaldei 
ti«0.  or  Forfeitures  may  be  recovered  by  summary  Proceeding 

upon  Complaint  in  Writing  made  by  the  Procurator  Fiscal 
or  by  any  Party  prosecuting  for  tlie  same  to  the  Sheriff  or 
any  Justice  of  the  Peace  for  the  County  iu  whioh  such 
Onence  shall  be  committed,  or  to  the  Sheriff  or  any  Justice 
of  the  Peace  for  anv  County  in  which  the  Offender  may  be 
found,  and  on  such  Complaint  such  Sheriff  or  Justice  of 
the  Peace  shall  issue  a  Warrant  for  bringing  the  Partj 
complained  against  immediately  before  him,  or  shall  issoe 
an  Order  requiring  such  Party  to  appear  at  a  ISme  and 
Place  to  be  named  in  such  Order ;  and  every  such  Order 
shall  be  served  on  the  Party  complained  against  by  an; 
County  Officer,  either  by  delivering  to  snch  Party  per* 
sonally  or  by  leaving  with  some  Inmate  at  his  usual  Place 
of  Abode  a  Copy  of  such  Order,  and  of  the  Gomphint 
whereon  the  same  has  proceeded  ;  and  either  upon  the  Ap- 
pearance or  the  Default  to  appear  of  the  Party  complained 
against,  it  shall  be  lawful  for  the  Sheriff  or  Justice  to  pro- 
ceed to  the  hearing  of  the  Complaint ;  and  upon  Proof  of 
the  Offence,  and  without  any  written  Pleadings  or  Becord 
of  Evidence,  to  convict  the  Offender,  and  upon  snch  Con- 
viction to  decern,  adjudge,  and  sentence  him  to  pay  the 
Penalty  or  Forfeiture  incurred,  and  the  Expenses  attending 
the  Conviction,  and  to  ^ant  Warrant  for  imprisoning  hiffi 
until  such  Penalty  or  Forfeiture  and  Expenses  shall  be 
paid:  Provided  always,  that  such  Warrant  shall  specify 
the  Amount  of  such  Penalty  or  Forfeiture  and  ESxpenies, 
and  shall  also  specify  a  Period  at  the  Expiration  of  which 
the  Party  shall  be  discharged,  notwithstanding  such  Penatar 
or  Forfeiture  and  Expenses  shaU  not  have  been  paid,  aii^ 
which  Period  shall  in  no  Case  exceed  Two  Months  ;  and  it 
shall  be  lawful  for  the  Sheriff  or  Justice  to  maks  «»di 
Orders  concerning  the  immediate  Disposal  of  any  Boat, 
Net,  Double  Bod,  Cross  Line,  Set  Line,  or  CHtov  * 
Materials  for   Burning   the  Water,  or  TiiiiliHUiiMirtii  fa 
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striking  the  Fish,  or  for  Pointingy  or  Lime  or  other  Sub- 
stance destructive  to  Trout  or  other  Fresh-water  Fish,  or 
Fish  seized  or  forfeited  under  the  Provisions  of  this  Act,  as 
may  be  necessary. 

VL  It  shall  be  lawful  for  any  Person  who  shall  think  Tower  to 
hioiself  aggrieved  bj  any  Judgment  of  the  Sheriff  or  Justice  ^^^^ 
of  Peace  pronounced  in  any  Case  arising  under  this  Act  to  in  20  6. 2, 
appeal  from  the  same  to  the  next  Circuit  Court  of  Justi-  ^*  ^* 
cMury,  or,  where  there  are  no  Circuit  Courts,  to  the  High 
Court  of  Justiciary  at  Edinburgh^  in  the  Manner  and  by 
and  under  the  Bules,  Limitations,  Conditions,  and  Restric- 
tions contained  in  an  Act  passed  in  the  Twentieth  Year  of 
the  Beign  of  his  Majesty  Kmg  George  the  Second,  for  taking 
away  and  abolishing  Heritable  Jurisdiction  in  Scotland^ 
with  this  Variation,  that  such  Person  shall,  in  place  of 
finding  Caution  in  the  Terms  prescribed  by  the  said  Act, 
be  bound  to  find  Caution  to  pay  the  Penal^  or  Forfeiture 
and  Expenses  awarded  against  him  by  the  Sentence  ap- 
pealed from  in  the  Event  of  the  Appeal  being  dismissed  or 
not  insisted  in,  together  with  any  additional  Expenses  that 
may  be  awarded  by  the  Court  on  deciding  or  dismissing  the 
Appeal ;  and  it  shall  not  be  competent  to  appeal  firom  or 
bnng  the  Judgment  of  any  Sheriff  or  Justice  of  Peace 
acting  in  the  Execution  of  this  Act  under  Beview,  by  Advo- 
cation or  Suspension  or  by  Reduction,  or  in  any  other  Way 
than  as  herein  provided. 

VU.  All  Penalties  and  Forfeitures  imposed  under  the^ppii<»- 
Authority  of  this  Act  shall,  when  levied,  be  paid,  the  one  pe^tiee. 
Half  thereof  to  the  Prosecutor,  and  the  other  Half  to  the 
Inspector  of  the  Poor  of  the  Parish  within  which  the  Offence 
shall  have  been  committed,  on  behalf  of  such  Poor. 

VUI.  No  Prosecution  or  other  Proceeding  whatever  ^*^^**<>'^ 
shall  be  brought  or  commenced  against  any  Person  for  any  ^       ^'^ 
Offence  against  this  Act,  unless  the  same  shall  be  com- 
menced within  Three  Months  after  such  Offence  shall  have 
been  committed. 

LX:.  The  Words  «  River,"  «  Water,"  or  «  Loch"  occurring  interpreu- 
in  this  Act  shall  mean  and  include  any  Stream,  Bum,  Mill- Term! 
pcwl,  Mill-lead,  MiU«dam,  Sluice,  Pond,  Cut,  CanaJ,  and 
jkqueduct,  and  every  other  Collection  or  Bun  of  Water  in 
which  Trouts  and  other  Fresh-water  Fish  breed,  haunt,  or 
are  found  or  preserved ;  the  Word  ^  Sheriff"  shall  mean 
the  Sheriff  or  Steward  of  the  County  in  which  the  Offence 
liappens  or  Case  arises,  and  shall  include  the  Sheriff-Sub- 
stitutes of  such  Sheriffi ;  the  Expression  ^  Justice  of  the 
Peace"  shall  mean  a  Justice  of  the  Peace  of  the  County  in 
i^hich  the  Offence  happens  or  Case  arises ;  and  the  Expres- 
sion ^'  County  Officer'  shall  mean  and  include  Sheriff's 
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Officer,  Constable,  or  any  Officer  of  Uie  County  Police 

Force. 
Saving  the  X.  Nothing  herein  contained  shall  affect  any  Act  of  Par- 
smrdin?'  liament,  General  or  Local,  passed  for  the  Preservation  of 
the  Sal-  the  Salmon  Fisheries  in  Scotlandj  or  in  relation  to  the  fish- 
^1^^"  ingof  Salmon  or  Fish  of  the  Salmon  Kind  in  SeotUmd. 
Saving  the  ^^*  Nothing  herein  contained  shall  affect  or  apply  to  the 
Laws  re<  killing  of  Trout  or  other  Fresh-water  Fish  with  oingle  Bod 
ChiE^^  and  Line  which  shall  be  regulated  by  the  Laws  in  Existence 
with         prior  to  the  passing  of  this  Act. 

Single 
Hod. 


Cap,  XLVII. 

An  Act  to  amend  the  Law  relative  to  the  Legal  QuaiifioaJ&m 
of  CouneiUore  and  tlte  Admission  of  Burgeeeee  m  Rxjyd 
Burghs  in  Scotland.— [23d  July  I860.] 

Whereas  by  the  Fourteenth  Section  of  an  Act  passed  in 
the  Third  and  Fourth  Years  of  His  late  Majesty  King 
3&4  w.     William  the  Fourth,  intituled  An  Act  to  alter  and  amend 
'^'    '      the  Laws  for  the  Election  of  the  Magistrates  and  Couneilt  of 
the  Royal  Burghs  in  Scotland,  it  was  enacted,  that  no  Per- 
son should  be  entitled  to  be  received  and  inducted  as  Coun- 
cillor who  shall  not  previous  to  such  Induction  be  ento^ 
a  Burgess  for  the  Burgh  of  which  he  is  so  elected,  whereva 
there  is  any  Body  ot  Burgesses  in  any  such  Burgh,  and 
that  his  Omission  to  produce  Evidence  of  his  being  such 
Burgess  when  he  declares  his  Acceptance  of  Office  shall  be 
held  to  vacate  his  Election,  in  the  same  Manner  as  if  he 
had  declined  to  accept :  And  whereas  by  an  Act  passed  in 
9  A  10       the  Ninth  Year  of  Her  present  Majesty,  intitulea  An  A^ 
Victc.17.  yj^^  <Ae  Abolition  of  die  exclusive  Privilege  of  Trading  w 
Burghs  in  Scotland,  the  exclusive  Privileges  and  Rights 

Cossessed  in  certain  Royal  and  other  Bur^^s  in  Scotland, 
y  the  Members  of  certain  Guilds,  Crafts,  or  Licorporations, 
of  carrying  on  or  exercising  certain  Trades  or  Handicrafu 
within  their  respective  Burghs,  are  abolished :  And  whereas 
it  is  expedient  to  repeal  the  said  Clause  of  the  first-recited 
Act,  and  to  make  Provision  for  the  Admission  of  Perscms 
to  be  Burgesses  in  manner  and  under  the  Conditions  herein 
prescribed:  Be  it  therefore  enacted  bv  the  Qoeeo's  most 
Excellent  Majesty,  by  and  with  the  Adviceiand  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons^  in  ^ 
present  Parliament  assembled,  and  by  the  Authority  cf  the 
same,  as  follows : 
Sect  14  of      I.  That  the  said  Fourteenth  Section  of  the  fint«cited 
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Act,  in  80  far  as  inconsistent  with  this  Act,  shall  be  and  the  3  ft  4  w. 
same  is  hereby  repealed.  reM^ed. 

IL  That  it  shall  be  lawful  to  the  Magistrates  and  Council  Eieoton  of 
of  any  Uoyal  Burgh,  and  they  are  hereby  authorized  and  ^®?^" 
empowered,  to  admit  any  Person  entitled  to  vote  in  the  may  be  ^ 
Election  of  any  Member  of  Council  for  such  Burgh  to  the  admitted 
Status  of  a  Burgess  thereof,  and  that  by  a  Minute  of  the  ^^gg^'^n 
Council  thereof,  and  on  Payment  of  such  Entry  Money,  certain 
not  exceeding  in  any  Case  the  Sum  of  One  Pound,  as  the  ^on^ " 
Council  of  the  Burgh  may  from  Time  to  Time  fix,  which 
Entry  Money  shall  be  accounted  Part  of  the  Common  Good 
of  the  Burgh,  and  be  applied  accordingly ;  and  every  Per- 
son entitled   to  vote  in  the  Election  of  any  Member  of 
Coancil  shall,  on  being  elected  a  Member  of  the  Council 
of  any  Burgh,  thereupon  be  eligible  to  be  inducted,  if  be- 
fore Induction  he  shall  be  admitted  in  Manner  aforesaid  to 
the  Status  of  a  Burgess  of  the  Burgh,  anything  contained 
in  the  said  Fourteenth  Section  of  the  first-recited  Act  not- 
withstanding :  Provided  always,  that  such  Admissicm  by 
Minute  of  Council  shall  not  per  ae  be  held  to  give  or  imply 
any  Bight  or  Title  to  or  Interest  in  the  Properties,  Funds, 
or  Revenues  of  any  of  the  Guilds,  Crafts,  or  Incorporations 
of  the  Burgh,  or  any  Mortifications  or  Benefactions  for  be- 
hoof of  the  Burgesses  of  such  Guilds,  Crafts,  or  Incorpora- 
tions, or  of  their  Families,  or  any  Bight  of  Management 
thereof,  or  any  Membership  in  any  of  the  said  Guilds, 
Crafts,  or  Incorporations. 


Cap.  LXXIX, 

An  Act  to  provide  additional  Accommodation  for  the  Sheriff 
CourU  in  Scotland.— [6th  August  I860.] 

Wbereas  it  is  expedient  that  additional  Accommodation 
should  be  provided  for  the  Sheriff  Courts  in  Scotland  and 
the  Offices  connected  therewith:  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritual  and  Temporal,  and  Com* 
mons,  in  this  present  Parliament  assembled,  and  by  the 
Authority  of  the  same,  as  follows : 

I.  This  Act  may  be  cited  for  all  Purposes  as  ^'  The  Sheriff  Short 
Court  Houses  Act,  1860."  '^**^^* 

H.  The  following  Words  and  Expressions  in  this  Actinterpn*- 
shall  have  the  Meanings  hereby  assigned  to  them,  unless  ^^^^^ 
there  be  something  in  the  Subject  or  Context  repugnant  to 
such  Construction  : 
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The  Woid  <<  Sheriff''  shall  include  Sheriffii  Substitute: 
The  Word  "  Magbtrates  '*  shall  include  Provost,  Magis- 
trates, and  Council : 
The  Expression  ^  Lands  and  Heritages,*'  and  the  Expres- 
sion ^  Valuation  Bolls,"  shall  have  the  same  Meaning 
as  is  assigned  to  these  Expressions  in  *<  The  Valuation 
of  Lands  {Scotland)  Acts,"  Seventeenth  and  Eighteenth 
Victorioj  Chapter  Ninety-one,  and  Twenty-first  Vfc- 
torioy  Chapter  Fifty-eight : 
The  Word  «  Court  House"  shall  include  Sheriff  Cle*s 
Offices  and  Accommodation  for  the  Procurator  Fiscal, 
and  for  Procurators  and  Witnesses,  and  for  the  safe 
Custody  of  Documents :  The  Expression  "  Erection  of 
a  Court  House"  shall  include  the  Addition  to  and  the 
Alteration  or  rebuilding  of  any  Court  House  already 
existing,  and  all  necessary  Works  connected  with  snch 
Erection,  Addition,  Alteration,  or  Rebuilding,  and  shall 
also  include  the  Purchase  of  any  existing  Building  for 
the  Purpose  of  a  Court  House. 
Bepneent-      IH.  On  a  Representation  in  Writing  being  made  to  One 
te^aJ^to  ^^  ^®'  Majesty's   Principal  Secretaries  of  State,  by  any 
the  Secre-  Three  Commissioners  of  oupply  of  any  County,  or  by  Her 
StSe^if  In-  Majesty's  Lieutenant  and  the  Sheriff  Depute  of  any  County 
adequacy    in  Scotlcnudy  Setting  forth  that  the  Court  House  Accommoda- 
of  existing  ^j^j,  jn  gQch  Couuty  is  inadequate,  it  shall  be  lawful  f(*  tke 
Hooaes.      Secretary  of  State   to  remit  such  Representation  for  Id- 
vestigation,  and  report  to  such  Persons  as  he  may  think  fit, 
and  to  make  such  other  Inquiry  with  respect  thereto  as  he 
may  think  necessary. 
Sot**^?^      IV.  If  it  shall  appear  to  the  Secretary  of  State,  on  Coo- 
intimation  sideratiou  of  the  Reports  made  to  him,  that  a  Court  House 
oj  Opinion  or  Additions  to  any  existing  Court  House  is  or  are  reanired, 
tery^r*    he  shall  transmit  such  Representation  to  the  Clerk  of  Supply 
state,  to     of  the  County,  with  an  Intimation  of  his  Opinion  thereon, 
the"oterk    ^^^  ^^  Purpose  of  being  laid  before  the  Commissionei^  rf 
of  Supply.  Supply  of  the  County. 

Meeting  of  V ,  Within  Fourteen  Days  after  the  Receipt  of  such  In- 
donera'of  timation,  a  Special  Meeting  of  the  Commissioners  of  SuppW 
Supply  to  of  the  County  for  the  Purpose  of  considering  the  same,  shall 
^dheid  ^  called  by  Advertisement,  stating  the  Purpose  thereof, 
within  One  and  Signed  by  the  Convener  of  the  County,  and  ins^ted 

Ster*the  ^°^®  ^^  ®*^^^  ®^  ^^^  succcssivc  Wccks  in  at  least  One  News- 

Beceipt  of  paper  published  in  the  County,  or  if  there  be  no  Kewspaper 

SonTnd  P'^ol^shed  therein,  in  at  least  One  Newspaper  pablisbed  ih 

BniKhB  an  adjoining  County,  and  such  Meeting  shall  be  held  wkhm 

E^pr^t-  One  Month  afber  the  Receipt  of  such  IntimatioD  item  the 

atives.  Secretary  of  State ;  and  it  shall  be  lawful  for  the  Ma^sMtei 

I  of  every  Royal  and  Parliamentary  Burgh  in  the  QumAf  the 
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Lands  and  Heritages  situate  in  which  Burgh  are  of  not  less 
yearly  Vahie  than  Twenty  Thousand  Pounds,  as  appearing 
from  the  Valuation  Rolls,  if  they  see  Cause,  from  Time  to 
Time  to  elect  such  Number  of  Persons  respectively  as  is  set 
forth  in  the  Schedule  to  this  Act  annexed  to  be  present  as 
their  Representatives  at  the  said  Meeting,  and  at  all  subse- 
quent Meetings  of  Commissioners  of. Supply  for  the  Pur- 
{>oses  of  this  Act,  and  such  Persons  shall  oe  entitled  to  be 
present  and  to  vote  at  such  Meetings  in  b*ke  Manner  with 
the  Commissioners  of  Supply  of  the  County. 

VT.  The  Commissioners  of  Supply  may  at  such  Meeting  CommiB- 
resolve  to  proceed  with  the  Erection  of  a  Court  House ;  or,  gj**®"  °' 
if  it  shall  appear  to  them  that  additional  Accommodation  is  may  adopt 
not  required  at  the  Time,  they  may  adopt  a  Resolution  to  ^"^^Jji^ 

that  Effect.  oroiher- 

VII.  The  Resolution  of  such  Meeting  shall,  within  Eight  ^^^^ 
Days  after  the  Date  thereof,  be  transmitted  by  the  Clerk  of  of^^'jlj^ 
Supply  to  the  Secretary  of  State ;  and  in  the  event  of  a  dispose  of 
Resolution  being  adopted  that  additional  Accommodation  is  R««>i«tion. 
not  required,  the  Clerk  of  Supply  shall  along  with  the  same 
transmit  any  Statement  of  their  Reasons  for  adopting  such 
Resolution  which  the  Commissioners  of  Supply  or  the  said 
Representatives  of  Burghs  may  think  fit  to  submit  to  the 
Secretary  of  State  ;  and  on  considering  such  Resolution  and 
Statement  (if  any)  it  shall  be  lawful  for  the  Secretary  of 
State  to  dispose  of  the  same,  by  deciding  that  additional 
Accommodation  shall  be  provided,  either  by  the  Erection  of 
a  Court  House  or  that  additional  Accommodation  is  not  re- 
quired at  the  Time,  as  he  may  think  fit. 

Vin.  The  Decision  of  the  Secretary  of  State  shall  be  ^«ciBion  of 
intimated  to  the  Clerk  of  Supply,  and  in  the^event  of  such  of*suteto 
Decision  being  to  the  Effect  that  additional  Accommodation  ^  ^- 
shall  be  provided,  it  shall  be  lawftil  for  the  Commissioners  ^  q\^ 
of  Supply,  and  they  are  hereby  required,  immediately  after  ©^  supply- 
the  Rrcceipt  of  such  Intimation,  to  proceed  in  Terms  thereof 
to  obtain  Plans  and  Specifications  of  a  Court  House. 

IX.  Such  Plans  and  Specifications  shall,  after  being  ap-  ^^  aq^ 
proved  of  by  the  Commissioners  of  Supply,  be  deposited  m  ^^  ^^^ 
the  Sheriff  Clerk's  Office  of  the  County,  and  shall  there  re-  deposited 
main  for  Fourteen  Days  after  the  Insertion  in  a  Newspaper  ci^k'tT^ 
published   in  such  County,  or  if  there  be  no  Newspaper  Office  for 
pnblished  therein,  in  a  Newspaper  published  in  an  adjoining  ^^^J**" 
Oounty,  of  a  Notice  intimating  that  such  Plans  artd  Speci- 
fications have  been  so  deposited  ;  and  during  the  said  Period 

of  Fourteen  Days  such  Plans  and  Specifications  shall  be 
open  to  Public  Inspection  free  of  Charge. 

X.  On  the  Bxpi  ration  of  the  said  Period  of  Fourteen  Plans  and 
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Days,  such  Plans  and  Specifications  shall  be  transmitted  by 
the  Clerk  of  Supply  to  the  Secretary  of  State,  who  shall 
either  approve  of  trie  same,  or  direct  that  any  Alterations  or 
Additions  which  he  thinks  necessary  may  be  made  thereon ; 
and  any  Alterations  or  Additions  directed  by  the  Secretary 
of  State  shall  be  made  by  the  Commissioners  of  Sapplj; 
and  such  Plans  and  Specifications  shall  thereafter  be  again 
transmitted  by  the  Clerk  of  Supply  to  the  Secretary  of 
State,  for  his  Approval. 

XI.  On  such  Plans  and  Specifications  being  approved  of 
by  the  Secretary  of  State,  the  same  shall  be  returned  to  the 
Clerk  of  Supply ;  and  the  same,  with  an  Estimate  of  the 
necessary  Expense,  having  been  submitted  to  and  approved 
of  by  the  Commissioners  of  Her  Majesty's  Treasury,  it  shall 
be  lawful  for  the  Commissioners  of  Supply,  and  they  are 
hereby  required,  immediately  after  the  Receipt  of  the  Plans 
and  Specincations  so  approved,  to  proceed  to  purchase  and 
acquire  the  Lands  required  fur  the  Court  House,  and  enter 
into  Contracts,  and  to  do  all  other  Things  necessary  for 
carrying  into  Effect  the  Purposes  of  this  Act;  and  snch 
Court  House  shall  be  erected  and  completed  under  the 
Superintendence  of  the  Commissioners  of  Supply,  or  any 
Committee  or  Person  appointed  by  them  for  that  rorpose. 

XII.  For  facilitating  the  Purchase  of  Lands  for  the  For- 
poses  of  this  Act,  ^'  The  Lands  Clauses  Consolidation  {Scot- 
land) Act,  1845,"  is  hereby  incorporated  with  this  Act; 
and  the  Expression,  '^  the  Promoters  of  the  Undertaking," 
in  the  said  Act  shall,  for  the  Purposes  of  this  Act,  mean  the 
Commissioners  of  Supply  of  any  County  in  Scotland :  Pro- 
vided that  nothing  in  the  said  Act  or  in  this  Act  contained 
shall  authorize  the  Purchase  of  Lands  otherwise  than  b; 
Agreement. 

XIII.  The  Court  Houses  to  be  erected  under  the  Pro- 
visions of  this  Act,  and  the  Lands,  Property,  and  Efiects 
acquired  for  the  Purposes  thereof,  shall  vest  in  the  Com- 
missioners of  Supply  of  the  County  in  which  such  Court 
Houses  are  erected  ;  and  all  Dispositions  and  Conveyances 
of  Lands  purchased  and  acquired  under  the  Authority  ani 
for  the  Purposes  of  this  Act  shall  be  granted  and  taken  to 
the  Commissioners  of  Supply  of  such  County  by  that  Name, 
without  fui'ther  Description  ;  and  the  Court  Housesi,  Pro- 
perty, and  Effects,  which  shall  be  so  vested  and  acquired, 
shall  be  held  bv  and  for  the  Use  of  the  Commissioners  of 
Supply  of  such  County  for  the  Time  being,  witJiout  the 
Necessity  of  any  continuing  Title  or  Renewal  of  the  Investi- 
ture, other  than  the  said  Dispositions  and  Convejmneea  anJ 
this  Act ;  and  such  Court  nouses  shall  be  mmmffid  and 
kept  in  a  proper  State  of  Repair  by  the  Cominbiiaiien  of 
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Sapplj  of  such  County,  who  shall  have  the  Control  and 
Superintendence  thereof. 

XIV.  The  Commissioners  of  Supply  may  make  and  enter  Agree- 
into  Agreements  and  Arrangements  for  and  with  respect  to™®^^^^'^*^ 
the  Use  of  any  Court  Houses  erected  under  the  Provisions  for  Use  of 
of  this  Act,  or  any  Part  thereof,  with  any  Persons  or  Cor-  ^^^ 
porations  desiring  to  use  the  same,  on  such  Terms  and  by  other 
Conditions  as  may  be  agreed  upon,  except  on  such  Days  as  Parties. 
the  said  Court  houses  are  required  for  the  Discharg;e  of 
the  ordinary  Civil  and  Criminal  Jurisdiction  of  the  Sheriffs ; 
and  any  Questions  or  Differences  as  to  the  Use  or  Disposal 
of  any  Court  Houses  erected  or  improved  under  the  Pro- 
visions of  this  Act,  or  any  Part  thereof,  which  may  arise 
between  the  Commissioners  of  Supply  and  such  Persons  or 
Corporations,  or  any  other  Person  entitled  or  claiming  to 
be  entitled  to  the  Use  of  such  Court  Houses,  or  any  Part 
thereof,  shall  be  referred  to  and  decided  by  the  Lord  Advo- 
cate of  Scotland  for  the  Time  being,  whose  Decision  shall 
be  final,  and  not  subject  to  Review  in  any  Court  or  by  any 
Process  whatsoever. 

XV.  On  the  Completion  of  any  Court  House  which  may  One  H*if 
be  erected  or  improved  under  the  Provisions  of  this  Act,  an  ^^  BuSd^ 
Account  of  the  total  Expense  thereof,  including  the  Pur- inM  to  be 
chase  of  Lands  and  all  incidental  Expenses  incurred  in  or  ^l^J^ 
with  respect  to  the  Erection  or  Improvement  and  fitting  up  Monies 
and  furnishing  thereof,  certified  as  correct  under  the  Hands  g™p^^^. 
of  the  Convener  and  Two  Commissioners  of  Supply  of  thement,  and 
County,  shall  be  transmitted  by  the  Clerk  of  Supply  to  thegj^^^y^' 
Commissioners  of  Her  Majesty^s  Treasury  ;  and  it  shall  boABsess- 
lawful  for  the  Commissioners  of  Her  Majesty's  Treasury,  ™«'^*- 
on   the  Keoeipt  of  such  Account  and  Certificate,  to  pay 
One  Half  of  such  total  Expense  to  such  Commissioners 
of  Supply,  or  their  Treasurer,  out  of  any  Monies  to  be  pro- 
vided by  Parliament  fipom  Time  to  Time  for  that  Purpose ; 
and  the  other  Half  of  such  total  Expense  shall  be  raised 
and  defrayed  by  Assessment,  as  herein  provided,  on  the 
Lands  and  Heritages  in  such  County  and   the  Burghs 
sitaate  therein. 

XVI.  The  Expense  of  maintaining,  managing,  and  keep-Expenaee 
ing  in  Repair,  and  of  cleaning,  lighting,  and  warming,  ^he^^™^*** 
Court  Houses  to  be  erected  or  improved  under  the  Pro-Bepftirto 
visions  of  this  Act,  including  the  Salaries  or  Wages  oi^^^^^ 
Porters,  Hall  Keepers,  and  other  Persons  employed  therein.  Monies 
and  other  incidental  annual  Disbursements,  snail  be  paid  byg"^p^^ 
the  Commissioners  of  Her  Majesty's  Treasury  out  of  anyment 
Atonies  to  be  from  Time  to  Time  provided  by  Parliament 
for  that  Purpose :  Provided  that  the  Accounts  of  all  such 
Expenses   shall    be   transmitted   to   and   certified   by  the 
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Queen's  and  Lord  Treasurer's  Remembrancer,  in  such 
Manner  as  the  Commissioners  of  Her  Majesty's  Treasury 
shall  direct. 
Additional      XVII.  In  the  Event  of  a  Circuit  Court  of  Justiciary 
bao)^   being  authorized  to  be  held  in  any  Burgh  not  being  now  a 
bated  in     Circuit  Town,  it  shall  be  lawful  for  the  Commissioners  of 
ToTOi.      H®'  Majesty's  Treasury,  out  of  any  Monies  to  be  provided 
by  Parliament  from  Time  to  Time  for  that  Purpose,  to  con- 
tribute, towards  the  Erection  of  a  Court  House  in  such 
Burgh,  over  and  above  the  Sums  herein-before  mentioued, 
the  Amount  which  it  shall  appear  to  the  said  Commis- 
sioners corresponds  to  any  Saving  of  Public  Money  thereby 
effected. 
ABtoDis-      XVin.  In  case  any  Court  House,  or  any  Part  thereof, 
Coifft        not  being  the  Property  of  private  Parties  or  of  the  Magis- 
^^^'^in*  to  ^'^^^^  ^^^  Council  of  the  burgh  in  which  it  is  situate,  shall 
be  uiiel      cease  to  be  used  as  such  in  consequence  of  other  Accoro- 
modation  having  been  provided  under  this  Act,  the  Com* 
missioners  of  Supply  may  sell  the  same  for  such  Price  as 
they  may  obtain  therefor,  and  convey  the  same  to  the  Pur- 
chaser :  Provided  always,  that  when  the  Building  so  dis- 
continued  forms  Part   of  any   Building  used  for  other 
Purposes,  the  first  Offer  of  the  same  shall  be  made  to  the 
Parties  having  Right  to  the  other  YvaAa  o{  the  Building,  at 
such  Price  as  may  be  agreed  on,  o: ,  in  Case  of  Disagree- 
ment, as  may  be  fixed   by  Valuators  appointed  by  the 
Sheriff  of  the  County :  Provided  also,  that  the  Price  recBvwi 
shall  be  applied  to  the  Purposes  for  which  an  Assessment 
is  authorized  by  this  Act,  and  in  Diminution  pro  tanto  of 
the  Sum  so  to  he  levied. 
Asaeas-  XIX.  The  Assessments  for  the  Purposes  of  this  Act, 

te  Sil>SLd  to  be  called  « The  Court  House  Assessments,"  shall  be 
on  Lands  imposed  and  levied  for  such  Periods  as  may  be  necessary 
^m^'  ^y  the  Commissioners  of  Supply  of  every  County  in  which 
a  Court  House  has  been  erected  or  improved  under  the 
Provisions  of  this  Act,  and  the  Magistrates  of  every  Bu^h 
situate  therein,  respectively  on  ail  Lands  and  Heritages 
situate  within  such  County  and  Burghs,  according  to  the 
yearly  Rent  or  Value  thereof  as  establistied  by  the  Valua- 
tion Bolls,  and  such  Commissioners  of  Supply  and  Magis- 
trates respectively  are  hereby  empowered  and  required  to 
impose  and  levy  such  Assessments  accordingly,  and  that  at 
such  Rate  in  every  Year  as  such  Commissioners  of  Supply 
shall  deem  necessary,  in  order  to  provide  sufficient  Funds 
for  the  Purposes  of  this  Act,  including  such  Sum  as  may  he 
required  to  cover  the  Expenses  of  Assessment,  Gdlection, 
and  Management,  and  any  Arrears  of  preceding  Tears, 
and  the  Assessment  shall  be  payable  as  for  the  Period  ftwn 
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WIdUunday  in  the  Year  in  which  the  same  is  imposed  to 
Whitsunday  in  the  Year  immediately  following,  and  may 
*  be  levied  either  on  the  Proprietor  or  Tenant  of  such  Lands 
and  Heritages ;  but  the  Tenant,  in  the  Event  of  his  paying 
such  Assessment,  shall  be  entitled  to  deduct  the  Amount 
from  the  Bent  payable  by  him  :  Provided  that  such  Com- 
missioners of  Supply  or  Magistrates  shall  not  levy  any 
Assessment  in  respect  of  any  Dwelling  House,  Shop,  or 
other  such  Premises,  or  any  Offices  or  Outhouses  connected 
therewith,  which  shall  be  unoccupied  and  unfurnished  dnr- 
ingthe  whole  Period  to  which  such  Assessment  applies. 

^X.  In   the   Case   of  Lands  and   Heritages   situated  BeguU- 
within  any  Burgh,  let  at  a  Rent  under  Four  Pounds  p^^^^^^ 
Annurrij  or  for  a  less  Period  than  Half  a  Year,  Deduction  of  Small 
shall  be  allowed  by  the  Magistrates  of  the  Assessment  for^*^" 
each  entire  Period  of  Six  Months,  from    Whitsunday  to 
Martinmas  or  from  Martinmas  to  Whitsunday y  during  which 
any  such  Premises  shall  be  unoccupied  or  not  furnished. 

XXL  The  Commissioners  of  Supply  or  the  Magistrates,  Commis- 
as  the  Case  may  be,  may,  on  the  Ground  of  the  Poverty  of  l'^*^®"  °' 
any  Pei*8on  liable  in  Assessment  under  this  Act  in  respect  may  grai 
of  any  Lands  and  Heritai?es  in  Value  not  amountinst  to?®^^®^''" 
Four  Pounds  per  Annum^  remit,  in  whole  or  in  part,  Pay-mentin 
ment  of  the  said  Assessment  by  such  Person,  in  such^»«f«<^' 
Manner  as  they  shall  in  their  Discretion  think  just  and  °^®'^' 
reasonable,  but  upon  no  other  Account  whatsoever. 

XXn.  The  County  of  Lanark  shall,  for  Purposes  of  County  of 
Assessment  under  this  Act,  be  divided  into  Four  separate  J^^^^ 
Districts,  namely,  the  Upper  Ward,  the  Lower  Ward,  the  into  Four 
Airdrie  District  of  the  Middle  Ward,  as  defined  in  "  The^^^^. 
Airdrie  Rural  District  Police  and  Airdrie  Distnct  Court  ment  under 
Houses  Act  0855),"  and  the  Hamilton  District,  compre-*^^^*- 
hending  the  Kemainder  of  the  Middle  Ward  ;   and  the 
Gqurt  House  Assessments  under  this  Act,  in  respect  of  the 
Court  Houses  and  Offices  in  each  of  the  said  Districts,  shall 
be  apportioned  upon  and  levied  from  the  landward  Part  and 
Burghs  within  such  District  only,  and  shall  not  affect  the 
other  Part  of  the  said  County. 

XXHL  The  whole  Powers  and  Riglits  of  issuing  Sum- Mode  of 
mary  Warrants  for  Recovery  of  the  Land  and  Assessed  ^S^l^**^ 
Taxes  shall  be  applicable  to  the  Assessments  by  this  Act  menu. 
authorized  to  be  imposed  and  levied,  and  Sheriffs,  Magis- 
trates, Justices  of  the  Peace,  and  other  Judges  shall  grant 
Warrants  for  the  Recovery  of  such  Assessments  in  the  like 
form  and  under  the  like  Penalties  as  is  provided  in  regard 
to  such  Land  and  Assessed  Taxes  and  other  public  Taxes ; 
and  all  Assessments  imposed  in  virtue  of  this  Act  shall,  in 
the  Case  of  Bankruptcy  or  Insolvency,  be  paid  out  of  the 
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first  Proceeds  of  the  Estate,  and  shall  be  preferable  to  all 
other  Debts  of   a  private    Nature  dae   by  the  Parties 
assessed. 
^^^J[»         XXIV.  Any  Dispute  which  may  arise  between  the  Com- 
MHmente   missioners  of  Supply  of  any  Coanty,  or  the  Magistrates  of 
to  be  Bum-  any  Burgh,  or  any  Person  or  Persons  acting  ander  them, 
SSd  ^  "*    respectively,  on  the  one  Part,  and  any  Person  holding  him- 
seli  aggrieved  on  the  other,  relating  to  any  Assessment 
nnder  this  Act  which  it  may  not  be  competent  or  con- 
venient to  try  and  determine  in  the  Sheriff  Small  Debt 
Coart,  shall  be  determined  in  a  summary  Manner  by  the 
Sheriff  of  the  County  in  which  such  Dispute  shall  arise, 
or  of  the  County  in  which  the  Court  House  is  situate  in 
respect  of  which  such  Assessment  is  leviable;  and  sqcIi 
Sheriff  shall,  on  a  written  Petition  being  presented  to  him 
by  any  of  the  said  Parties,  appoint  them  to  appear  before 
him,  and  shall  then  investigate  the  Matter  in  dispute  in 
such  Way  as  he  may  think  proper,  and  decide  the  same 
summarily ;  and  such  Decision  shall  be  final,  and  shall  not 
be  subject  to  Appeal  or  Keview  in  any  Court  or  by  any 
Process  whatsoever. 
?o^An°^       XXV.  The   Clauses  of  "The  Commissioners  Clauses 
Vict  c.  16,  Act,  1847,*'  with  respect  to  the  Mortgages  to  be  executed 
JTrtff^^  by  the  Commissioners,  are  hereby  incorporated  with  this 
inoOT?^^  Act ;  and  the  Word  "  Commissioners*'  in  the  said  Clauses 
porated.     shall  mean  the  Commissioners  of  Supply  of  any  County  in 
Scotland^  and  the  Expression  "  the  Special  Act"  in  the  said 
Clauses  shall  mean  this  Act. 
Vowet  to        XXVI.  It  shall   be   lawful  for  the  Commis^oners  of 
Mw^ftge!  Supply  of  any  County  to  borrow  on  Bond  or  Mortgage,  for 
the  Purposes  of  this  Act,  any  Sum  not  ezceeduig  the 
Amount  specified  in  the  Account  and  Certificate  herein- 
before mentioned  as  the  total  Expense  incurred  in  the 
Erection  or  Improvement  of  any  Court  House  or  Offices, 
under  the  Provisions  of  this  Act,  and  to  make  and  grant 
Mortgages  and  Assignations  of  the  Lands  and  Butidines 
vested  in  and  acquired  or  to  be  acquired  and  erected  by 
such  Commissioners  of  Supply  in  virtue  of  this  Act,  and  the 
Assessments  to  be  levied  under  the  Provisions  thereof,  in 
Security  of  the  Payment  of  the  Money  so  borrowed  an«^ 
Interest  thereon ;   and  if  after  having  borrowed  the  said 
Sum  or  any  Part  thereof,  such  Commissioners  of  Supplv 
shall  pay  off  the  same,  otherwise  than  by  means  of  the 
Monies  received  by  them  from  the  Commissioners  of  Her 
Majesty's  Treasury,  under  the  Provisions  of  this  Act,  or  by 
means  of  the  Sinking  Fund  provided  for  in  the  said  Com- 
missioners Clauses  Act,  it  shall  be  lawful  for  them  again  t(^ 
borrow  the  Amount  so  paid  off,  either  by  grantai^  nev 
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Mortgages  and  Assignations  in  Secarity  therefor,  or  other- 
wise, and  so  from  Time  to  Time  as  they  shall  think  proper. 

XXVII.  It  shall  be  lawftil  for  such  Commissioners  of^^®*"*** 
Supply,  in  the  course  of  the  Erection  of  any  such  Court  c*^^  **° 
House  as  aforesaid,  to  take  from  any  Bank  or  Banking  Credit 
Company  Credit  on  a  Cash  Account,  to  be  opened  and  kept 
with  such  Bank  or  Banking  Company  in  the  Name  of  such 
Commissioners  of  Supply  or  their  Clerk  or  Treasurer,  ac- 
cording to  the  Usage  of  Bankers  in  Scotland^  to  the  Extent 
of  the  estimated  Expense  of  the  Erection  of  such  Court 
House,  as  approved  by  the  Commissioners  of  Her  Majesty's 
Treasury,  or  any  Part  thereof,  and  to  make  and  grant 
Mortgages  and  Assignations  of  the  Lands  and  Buildings 
vested  in  and  acquired  or  to  be  acquired  and  erected  by 
them  in  virtue  of  this  Act,  and  the  Assessments  to  be  levied 
under  the  Provisions  thereof,  in  Security  of  the  Payment  of 
the  Amount  of  such  Credit,  or  of  the  Sums  advanced  from 
Time  to  Time  on  such  Cash  Account,  with  the  Interest 
thereon. 

XXVin.  The  whole  Monies  raised  or  borrowed  under  Moniea 
the  Authority  of  this  Act  shall  be  applied  to  the  Purposes  JJ^J^  **'*' 
herein  specified,  and  to  no  other  Purpose  whatsoever ;  and  pUed  to 
separate  and  distinct  Accounts  of  all  Monies  received  and^^^JJ^^^ 
Payments  made  under  the  Authority  of  this  Act  shall  be 
kept,  made  out,  audited,  and  published  in  the  Manner  pro- 
vided hy  the  Police  {Scotland)  Act,  Twentieth  and  Twenty- 
first  Victoria^  Chapter  Seventy-two ;  and  the  Enactments 
and  Provisions  contained  in  Sections  Forty  to  Forty-seven, 
both  inclusive,  of  the  said  Act,  with  respect  to  the  Appoint- 
ment and  Duties  of  a  Collector  of  Assessments,  and  the 
keeping,  making  out,  auditing,  and  publishing  of  Accounts, 
are  hereby  incorporated  with  this  Act,  and  shall  be  appli- 
cable to  the  Assessments  authorized  to  be  levied  and  the 
Property  to  be  acquired  under  the  Authority  of  this  Act, 
in  the  same  Manner  as  if  such  Enactments  and  Provisions 
were  herein  repeated  and  re-enacted. 

XXIX.  In  all  Meetings  and  Proceedings  under  or  with  Quorum  of 
reference  to  this  Act,  any  Five  Commissioners  of  Supply  Bione«*of 
of  any  County  shall  be  deemed  to  be  a  Quorum,  and  shall  S^PP^y- 
be  entitled  to  exercise  all  the  Powers  conferred  by  this  Act ; 
and  every  Question  which  may  arise  at  any  such  Meeting 
shall  be  determined  by  the  Votes  of  the  Majority  of  Com- 
missioners of  Supply  and  Representatives  of  Burghs  present 
at  such  Meeting;  and  where  the  Votes  of  those  present 
shall  be  equal,  the  Preses  of  such  Meeting  shall  nave  a 
Cnsting  Vote,  in  addition  to  his  deliberative  Vote. 

XaX.  In  all   Meetings  of  Commissioners  of  Supply  J*^**^ 
under  or  with  reference  to  this  Act,  the  Convener  of  the    ^    ^*' 
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Authenti- 
cation  of 
Documents 
relating  to 
the  Execu- 
tion of  this 
Act 


Actions  by 
or  against 
Commis- 
sionera  of 
Supply, 
bow  to  be 
brought, 
and  not  to 
abate. 


County,  or,  in  the  Absence  of  the  Convener,  the  Person 
who  may  be  elected  by  the  Commissioners  of  Supply  and 
Representatives  of  Burghs  present  at  such  Meeting  to  act 
as  their  Preses,  shall  be  the  l^reses  of  such  Meeting. 

XXXI.  For  the  Purposes  of  this  Act,  the  Signature  of 
the  Convener  of  the  County,  or  of  the  Preses  of  any  Meet- 
ing of  Commissioners  of  Supply  of  any  County,  or  of  the 
Chairman  of  any  Committee  to  be  appointed  for  carrying 
into  Effect  the  Purposes  of  this  Act,  adhibited  to  any  Writ- 
ing or  Document,  snail  be  equivalent  to  the  Signatures  of 
the  whole  Commissioners  of  bupply  or  of  the  whole  Mem- 
bers of  such  Committee  present  at  a  Meeting  thereof  re- 
spectively ;  and  the  Addition  to  such  Signature  of  the  Word 
"  Convener,**  "  Chairman,"  or  "  Preses,**  shall  be  good  prima 
fdcie  Evidence  that  such  Signature  is  the  Signature  of  such 
Convener,  Chairman,  or  Preses,  as  the  Case  may  be,  and 
that  such  Writing  or  Document  is  genuine  and  authentic. 

XXXII.  All  Actions,  Suits,  or  Proceedings  with  respect 
to  any  Matter  or  Thing  relating  to  the  Execution  of  this 
Act,  to  be  brought  by  or  against  the  Commissioners  of 
Supply  of  any  County,  shall  be  in  the  Name  of  the  Clerk 
of  Supply,  or  the  Collector  to  be  appointed  under  the  Pro- 
visions of  this  Act,  for  the  Time  being,  as  the  Party 
Pursuer  or  Defender  representing  such  Commissioners  of 
Supply ;  and  no  such  Action,  Suit,  or  Proceeding  wherein 
sucn  Commissioners  of  Supply  shall  be  concerned  as  Pur- 
suers or  Defenders,  in  the  Name  of  the  Clerk  of  Supply 
or  of  such  Collector,  shall  cease  or  abate  by  the  Deatli^ 
Resignation,  or  Removal  of  any  such  Clerk  of  Supply  tx 
Collector,  or  by  any  Change  in  such  Commissioners  of 
Supply,  but  the  Clerk  of  Supply  or  Collector  for  the  Time 
being  shall  be  deemed  to  be  the  Pursuer  or  Defender,  as 
the  Case  may  be,  in  every  such  Action,  Suit,  or  Proceeding. 

SCHEDULE  referred  to  in  this  Act. 

Showing  the  Number  of  Members  to  be  elected  as  Repre- 
sentatives of  the  several  Royal  and  Parliamentary  Burghs 
entitled  to  elect  Representatives  under  this  Act. 


Annual  Value  of  Lands  and  Heri- 


tagos  not  less  than 

Aiuuiu«;i   UA  Atc^rcvc-iiui 

£ 

300,000 

8 

200,000 

6 

100,000 

4 

50,000 

2 

20,000 

X 
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Cap.  V. 

An  Act  to  regulate  Probate  and  Administraiion  with  respect 
to  certain  lodiaii  Government  Securities ;  to  repeal  certain 
Stamp  DiUies;  and  to  extend  the  Operation  of  the  Act  of 
die  Twenty-second  and  Twenty-tldrd  Years  of  Victoria^ 
Chapter  Thirty-nine^  to  Indian  Bonds. — [23d  March  I860.] 

Whereas  at  varioos  Times  the  Executive  Government  of 
India  has  raised  Moneys  for  the  Pabiic  Service  by  the  Issue 
of  Government  Promissory  Notes  and  by  Government  Loans 
severally  payable  in  India^  and  by  various  public  Notifica- 
tions of  the  said  Grovemment,  or  Regulations  to  be  made  by 
the  Secretary  of  State  in  Council,  the  Owners  of  such  Notes 
have  been  or  may  be  allowed  the  Privilege  of  having  the 
current  Interest  thereon  made  payable  in  London  bv  Drafts 
payable  in  Indiaj  and  the  Holders  or  Owners  of  Shares  or 
JPortions  of  such  Loans  have  been  or  may  be  allowed  the 
Privilege  of  having  the  same  registered  and  made  transfer- 
able, and  the  Interest  thereon  made  payable  in  London : 
And  whereas  upon  the  Death  of  the  Holders  of  Notes  as  to 
which  the  said  jPrivilege  shall  have  been  claimed  Questions 
may  arise  as  to  the  Place  in  which  the  same  are  properly 
to  be  deemed  Assets  of  the  deceased  Owner,  and  it  is  for  the 
Convenience  and  Advantage  of  the  Estates  of  such  Persons 
that  the  same  should  be  deemed  Assets  in  this  Country  and 
not  in  India :  And  whereas  by  an  Act  passed  in  the  Session 
holden  in  the  Fifth  and  Sixth  Years  of  the  Beign  of  His 
late  Majesty  King  William  the  Fourth,  Chapter  Sixty-four, 
Section  Five,  the  Transfer  of  any  Part  of  the  Territorial 
Debt  of  the  East  India  Company  in  India  in  the  Books  of 
the  said  Company  in  England,  whether  upon  a  Sale  thereof 
or  otherwise,  was  made  chargeable  with  a  Stamp  Duty  of 
One  Pound  Ten  Shillings,  and  it  is  expedient  to  repeal  so 
much  of  the  said  Act  as  imposes  the  said  Stamp  Duty:  And 
whereas  under  the  Authority  of  various  Acts  of  Parliament 
the  East  India  Company  were  empowered  to  raise  Money 
upon  Bonds  to  be  issued  under  their  Common  Seal,  and  the 
said  Bonds  formerly  constituted  the  Bond  Debt  of  the  East 
India  Company,  and  are  commonly  designated  East  India 
Sends :  And  wnereas  by  an  Act  passed  in  the  Session  holdeu 
in  the  Twenty-first  ancl  Twenty-second  Years  of  the  Beign 
of  Her  present  Majesty, .  Chapter  One  hundred  and  six, 
Section  oixty-seven,  all  Liabilities  of  the  East  India  Com- 
pany were  transferred  to  the  Secretary  of  State  in  Council : 
And  whereas  by  an  Act  passed  in  the  last  Session  of  Parlia- 
ment, Chapter  Thirty-nine,  Power  was  given  to  the  Secretary 


30  28*"  VIGTOBIiB,  CAP.  5. 

of  State  in  Council  to  raise  Money  by  Bonds  or  Debentures 
or  the  Creation  of  a  Capital  StocK  or  Annuities  upon  or  for 
the  Repayment  of  any  Principal  Money  secured  under  the 
Authonty  of  the  said  Act  or  of  either  of  the  Acts  therein 
recited :  And  whereas  it  is  expedient  to  extend  such  Power 
of  raising  Money  to  the  Bepayment  of  any  of  the  East  India 
Bonds  £uoresaid:  Be  it  therefore  enacted  by  the  Qneen's 
most  Excellent  Majesty^  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authoiity  of 
the  same,  as  follows ;  (that  is  to  say), 
Indian  Go-     I.  All  Indian  Government  Promissory  Notes,  and  Certi- 
K^toe^on^   ficates  issued  or  Stock  created  in  lieu  thereof,  being  Assets 
which  In-  of  a  deceased  Person,  the  Interest  whereon  or  in  respect  of 
^abie  in  which  shall  be  payable  in  London  by  Drafts  payable  in  /«&, 
London,     and  which  at  toe  Decease  of  the  Owner  thereof  shall  have 
tSn^-     ^®®^  registered  in  the  Books  of  the  Secretary  of  State  in 
dian  Qo-    Couucil  in  London,  or  in  the  Books  of  the  (Governor  and 
rw^^ry  Company  of  the  Bank  of  Englandj  or  shall  have  been  en- 
Notes,  to    faced  in  India  for  the  Purpose  of  being  so  registered  before 
^^™^_the  Decease  of  the  Owner  thereof,  and  all  Indian  Govern* 
biiia  in       mcut  Promissory  Notes  issued  with  Coupons  attached  which, 
England.    Qndor  such  Begulatious  and  Conditions  as  may  be  deter- 
mined from  Time  to  Time  by  the  Secretary  of  State  in 
Council,  shall  be  so  registered,  and  all  Certificates  issued  or 
Stock  created  in  lieu  thereof,  shall  be  deemed  and  taken  to 
be  Personal  Estate  and  Bima  notabilia  of  such  deceased 
Probate,     Person  in  England^  and  Probate  or  Letters  of  AdministraUoo 
ftmation^  in  England^  or  Confirmation  granted  in  Scotland^  and  sealed 
mnted  in  with  the  Seal  of  the  PrincipalCourt  of  Probate  in  England^ 
vaUdT  a1    ^°  pursuance  of  the  Provisions  of  the  "  Confirmation  and 
Probate  Act,  1858,"  shall  be  valid  and  sufficient  Co  constitate 
the  Persons  therein  named  the  legal  Personal  Hepresenta- 
tives  of  the  Deceased  with  respect  to  such  Notes  and  Monejs 
as  aforesaid. 
otT^       n.  So  much  of  the  Fiflh  Section  of  the  said  first-recited 
toriaTDeiit  -^ct  as  ouacts  that  every  Transfer  of  any  Part  of  the  said 
and  of  In-  Territorial  Debt  in  the  Books  of  the  East  India  CompaBV 
yernmrnt    '^  Englandj  whether  upon  a  Sale  thereof  or  otherwise,  shall 
lioansnot  be  chargeable  with  a  Stamp  Duty  of  One  Found  Tetv 
with^ta^p  Shillings  and  no  more,  is  hereby  repealed ;  and  no  Transfer 
Duly.        of  any  Part  of  the  said  Territorial  Debt  or  of  Indian  Govern- 
ment Loans  registered  and  transferable  in  the  Books  of  the 
Secretary  of  State  in  Council  in  London^  or  in  the  Bo<^of 
the  Governor  and  Company  of  the  Bank  of  England^  shall 
be  chargeable  with  any  Stamp  Duty. 
Power  in.  Upon  or  for  the  Bepayment  of  any  Principal  Monev 

to  raise      secured  by  the  said  Bonds,  the  Secretary  of  State  u  Council 
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may  at  any  Time  borrow  or  raise,  by  all  or  any  of  the  Modes  Money 
authorized  by  the  said  recited  Act  passed  in  the  Session  ^^^^ 
holden  in  the  Twenty-second  and  l^¥enty-third  Years  ofvict,  c.39, 
Her  present  Majesty,  Chapter  Thirty-nine,  all  or  any  Part  ^  Bep^- 
of  the  Principal  Money  so  repaid  or  to  be  repaid,  and.somentof 
from  Time  to  Time  as  ail  or  any  Part  of  the  Principal  Money  ^^^ 
secured  by  the  said  Bonds  may  have  been  repaid  or  require 
to  be  repaid,   but  the  Amount  to  be  charged  upon  the 
Revenues  of  India  shall  not  in  any  Case  exceed  the  Principal 
Money  repaid  or  required  to  be  repaid ;  and  the  Provisions 
of  the  said  recited  Act  with  reference  to  the  Creation  of  the 
Capital  Stock  and  Annuities  created  under  the  Authority  of 
the  said  Act,  and  with  reference  to  the  Issue,  P^ment,  and 
Transfer  of  the  Capital  Stock,  Annuitiesu  Bonos,  and  De- 
bentures issued  under  the  Authority  of  the  said  Act,  shall 
be  held  to  be  in  force  and  to  apply  to  the  Creation,  Issue, 
Payment,  and  Transfer  of  the  Capital  Stock,  Annuities, 
Bonds,   and    Debentures  created  and  issued    under  the 
Authority  of  this  Act. 


Cap:  XXI. 

An  Act  to  amend  tlie  Act  for  better  regulating  the  Business 
of  Pawnbrokers.— 115th  May  I860-] 

Whebeas  by  an  Act  of  Parliament  passed  in  the  Thirty- 
ninth  and  Fortieth  Years  of  the  Beign  of  King  George  the 
Third,  intituled  An  Act  for  better  regulating  the  Business  of9d  &  40  Q. 
Pavmbrokersj  it  is  enacted,  that  every  Pawnbroker  shall,  at  ®'  ^  ^^ 
the  Time  of  the  taking  of  every  Pawn,  Pledge,  or  Exchange 
vrhatsoeVer,  give  to  the  Person  or  Persons  so  pawning, 
pledging,  or  exchanging  the  same  a  Note  or  Memorandum 
containing  a  Description  thereof^  with  other  Particulars,  as 
in  the  Sixth  Section  of  the  said  Act  mentioned,  and  that 
everv  such  Note,  where  the  Sum  lent  shall  be  less  than  Five 
Shillings,  shall  be  delivered  gratis :  And  whereas  it  is  ex- 
pedient that  Amendment  should  be  made  with  respect  to 
snch  Delivery:  Be  it  therefore  enacted  bv  the  Queen's 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows ;  that  is  to  say, 

I.  Upon  and  from  the  Commencement  of  this  Act  it  shall  Pawn- 
be  lawful  for  all  Persons  using  and  exercising  the  Trade  or  ^y^^^,^ 
Business  of  a  Pawnbroker  to  take  One  Halfpenny  for  every  One  Half- 
such  Note  or  Memorandum  as  aforesaid  where  the  Sum  ^^  '^^ 
lent  shall  be  less  than  Ten  Shillings,  anything  in  the  said  describing 
Act  contained  to  the  contrary  notwithstanding;   and  the^*""^ 
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pawned      said  Sixth  Section  of  the  said  Act  shall  be  read  and  cod- 
under  lOs.  g^j^^  ^  \(  [i  contained  no  Enactment  for  the  Deliyeiy  of 

anyKote  or  Memorandam  gratis. 
Pa3rnient        H.  Provided  always,  that  for  every  snch  Note  or  Memo- 
onte!T  randum  where  the  sum  lent  shaU  be  Ten  ShiUin^s  oru[h 
npwaxde  to  wards,  the  respective  Snm  specified  in  snch  Behilf  in  the 
^^1^  i^  said  Sixth  Section  shall  and  may  be  taken  as  heretofoie. 

Sect.  6  of 

recited  Act  — 

Cap.  XXVm. 

An  Act  to  repeal  the  Act  of  the  Seventh  Year  o/ESna  Greorge 
the  Secondj  Chapter  Eighty  commonly  called  '^  Sir  John 
Barnard's  Act,*^  and  the  Act  of  the  Tenth  Year  of  Ehg 
Greorge  the  Second^  Chapter  Eight. — [14tA  June  I860.] 

7  G.  2,  c  8.  Whebeab  an  Act  was  passed  in  the  Seventh  Year  of  the 
Beign  of  King  George  the  Second,  Chapter  Eight,  to  pr&- 

10  G.  2,  c  8.  vent  the  Practice  of  Stock-jobbing,  and  by  anot)ier  Act 
passed  in  the  Tenth  Year  of  the  said  King's  Beign,  Chapter 
Eight,  the  said  first-mentioned  Act  was  made  perpetual: 
And  whereas  the  said  Acts  impose  unnecessary  Bestrictions 
on  the  making  of  Contracts  for  the  Sale  and  Transfer  of 
Public  Stocks  and  Securities,  and  it  is  therefore  expedient 
to  repeal  the  same :  Be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parhament  assembled,  and  by  the  Authority  of  the 
same,  as  follows : 

Becited  I.  From  and  after  the  passing  of  this  Act  the  said  Two 

PMaedT  several  Acts  before  mentioned  shall  be  and  the  same  are 
hereby  repealed. 


Cap.  XLI. 

An  Act  to  make  perpetual  an  Act  of  the  Twenty^fir^X  (x^ 
Twenty-second  Years  of  Her  present  Majesty^  to  amend 
the  Law  relating  to  Cheap  Trainsy  and  to  reetraxR  iii 
Exercise  of  certain  Powers  by  Canal  Companies  bemj 
also  Railway  Companies, — [23d  July  I860.] 

Whebeas  an  Act  was  passed  in  the  Session  of  Parliament 
held  in  the  Twenty-first  and  Twenty-second  Years  of  tk 
21  *22  Reign  of  Her  present  Majesty,  intituled  An  Act  to  cnnend 
'  '  the  Law  relating  to  Cheap  TrainSy  and  to  restrain  ike  Exer- 
cise of  certain  Powers  by  Canal  Companies  being  oho  Hail' 
way  Companies :  And  whereas  the  said  Act  wiU  expire  at 
the  End  of  the  present  Session  of  Parliament,  and  it  i$ 
expedient  to  make  the  said  Act  perpetual :  Be  it  thereforr 
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enacted  by  the  Queen's  meet  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as. follows; 
that  is  to  say, 
I.  That  the  said  recited  Act  shall  be  perpetual.  AS*m2de 

perpetuftl. 

Cap.  LVm. 

An  Act  to  amend  the  Act  of  the  Eighteenth  and  Nineteenth 
Tears  of  Her  Majesty  relating  to  Friendly  Societies. — 
I6th  August  1860.J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spintuai  ana 
Temporal,  and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  Authority  of  the  same,  as  follows : 

L  In  case  of  the  Dissolution  of  a  Society,  according  to  in  cue  of 
the  Provisions  of  the  Thirteenth  Section  of  the  Act  passed  S^^JJ'' 
in  the  Eighteenth  and  Nineteenth  Years  of  Her  Majesty,  under  Sect 
Chapter  Sixty-three,  it  shall  not  be  necessary  to  state  in  the  |^  ^^^^  ^ 
Agreement  the  intended  Appropriation  or  Division  of  the  es,  not  n^ 
Funds  or  other  Property,  but  it  shall  be  lawiul  to  the  Mem-  ^'fffj^  ^ 
bers,  if  they  shall  tnink  fit,  to  refer  such  Appropriation  or  Agre^ent 
Division  to  the  Award  of  the  Registrar ;  and  in  case  Applica-  ^^^ 
tion  shall  be  made  in  Writing  by  the  Members  of  a  Society,  Funda^  bat 
not  being  less  in  Number  than  Five  Eighths  of  the  whole  mAj  refer 
Body  thereof  setting  forth  that  the  Funds  of  such  Society  ^^  a wardT 
are  msnlBcient  to  meet  the  Claims  thereon,  with  the  Grounds  of  the  Be- 
npon  which  such  Insufficiency  can  be  proved,  it  shall  be  law- *^*™^" 
fill  for  the  Registrar  to  investigate  the  same,  and  if  upon 
such  Investigation  he  shall  find  that  the  said  Society  is  in 
an  insolvent  Condition,  and  that  it  would  conduce  to  the  In- 
terests of  all  Parties  concerned,  that  the  Affairs  of  the 
Society  should  be  wound  up  and  brought  to  a  Termination, 
he  shiul  make  an  Award  to  that  Effect,  and  shall  direct  in 
/what  Manner  the  Funds  and  Property  of  the  Society  shall 
be  divided  or  appropriated,  and  it  shall  not  be  necessary  in 
such  Case  that  the  Provisions  of  the  said  Thirteenth  Section 
be  complied  with ;  provided  that  previous  to  such  Investiga- 
tion the  Registrar  snail  give  not  less  than  Twenty-one  Days 
Notice  in  Writing,  to  be  sent  by  Post  to  the  Trustees,  Secre- 
tary, or  other  Officer  of  such  Society,  at  the  Place  where 
such  Society  holds  its  Meetings. 

n.  Eveiy  Award  so  made  as  aforesaid  by  the  Registrar  Regi«tnr*s: 
shall  be  final  and  conclusive  on  all  Members  and  other  Per-^^*^  ^ 
sons  having  any  Claim  on  the  Funds  of  the  said  Society ,  ^^^^I 
without  Appeal,  and  shall  be  enforced  in  the  same  Manner  o^^^^i^^^ 


34  2S^  £T  24®  VICTOBIiB;  CAP.  58. 

as  by  Seetioh  For^-one  of  die  said  Act  k  provided  for  en- 
fotcinff  the  Award  of  Arbitrators ;  and  the  Expenses  of  sncii 
Award,  and  of  publishing  the  Notiee  of  Dissolutaon  in  the 
Gazette,  shall  be  paid  oat  of  the  Funds  of  the  Society  befoie 
any  Appropriation  thereof  shall  be  made. 
Evidence        III.  When  any  Agreement  fer  tibe  Dissolataoa  of  a 
Son  ^^^'*'  Society  authorized  by  Section  Thirteen  of  the  said  Act  shall 
be  transmitted  to  the  Registrar;  and  when  any  Award 
authorized  to  be  made  by  this  Act  ahall  be  made  by  theBe> 
gistcar.  Notice  thereof  shall,  within  Twenty-one  Days  after 
the  same  shall  haye  been  so  transmitted  or  made  respective!;, 
be  advertised  by  the  Registrar,  as  respects  Societies  in  Eng- 
land in  the  London  Gazette^  as  respects  Societies  in  Scctimi 
in  the  Edinburgh  Gazette^  and  as  respects  Societies  in  In- 
land in  the  Dublin  G-azelte ;  and  unless  within  Three  Galeo- 
•       dar  Months  from  the  Date  of  tiie  Oazette  in  which  such  Ad- 
vertisement  shall  appear,  a  Member  or  other  Pa:3on  in- 
terested in  or  having  any  Claim  on  the  Funds  of  the  Sodetj 
shall  commence  Proceedings  to  set  aside  the  Diflsolution  of 
the  Society  consequent  upon  such  Agreement  or  Awards  the 
Society  shall  be  considered  for  all  Intents  and  Purposes,  and 
in  all  Courts  of  Law  and   Equity,  as  legally  dissolved, 
and  the  requisite  Consents  to  such  Agreement,  or,  as  the 
Case  may  be,  to  the  Application  to  the  Registrar,  to  ha^ 
been    duly    obtained,   without  Proof   of  the    Signatofes 
thereto. 
Registrar's      IV.  The  Registrar  in  his  next  Annual  Report  submitted 
Rr^'ort  to    ^  Parliament  shall  set  forth  the  Particulars  of  eveiy  Award 
contain      made  under  the  Pipvimons  of  this  Act  which  he  may  have 
of*Awar5fl!  ^*^®  during  the  preceding  Twelve  Months. 
Proviflio         ^*  In  regard  to  Societies  which  have  been  dissolved  before 
as  to  So-    the  passing  of  this  Act,  if  Notice  of  any  Agreement  for  the 
"if*^^  Dissolution  of  such  Society,  already  transmitted  totheR^ 
fore  pass-   gistrar,  or  of  any  Award  made  under  Section  Thirteeo  rf 
m^  of  this  the  said  Act,  shall  within  Three  Months  after  the  passing  of 
this  Act  be  advertised  in  such  Gazette  as  aforesaid,  tk 
Provisions  of  Section  Three  of  this  Act  shall  apply  in  the 
same  Way  as  if  such  Agreement  and  Award  had  oe^  tnos* 
mitted  and  made  subsequent  to  the  passing  of  this  Act. 
Sect  8  of       VI.  The  Eighth  Section  of  the  Act  passed  in  the  Twenty- 
Vict  ^      ^^^  ^^^  Twenty-second  Years  of  Her  Majesty,  Chapter  One 
101,  ie-'     hundred  and  one,  is  hereby  repealed ;  but  where,  prevTonil) 
pealed.      to  the  passing  of  this  Act,  any  Application  has  been  made 
to  the  Registrar  respecting  the  Dissolution  of  a  Socie^  unA^ 
the  said  Section,  such  Society  shall  be  dissolved  in  we  ^in^ 
Manner  and  with  the  same  Licidents  as  if  this  Act  veie  m^ 


passed,  and  for  the  Purposes  of  such  Dissololion  die  sikI 
Section  shall  be  deemed  to  remain  in  full  Foroe^ 
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Vn.  If  Defaalt  shall  be  made  in  transmitting  to  the  R^^®"^^^'^ 
gistrar  before  the  First  Day  of  June  in  each  Year  the  ^ne»  InnuAiB^ 
ral  Statement  or  Copy  of  the  last  Annual  Report  of  anyt^n^toBe- 
Socie^,  in  compliance  with  the  Provisions  of  Section  Forty- ^^^ce 
five  of  the  Act  of  the  Session  of  the  Eighteenth  and  Nin&-witii  Sect 
teenth  of  VicUyna<^  Chapter  Sixty-three,  the  Officer  making  viJt^^  2?. 
snch  Default  shall  be  liable  to  a  Penalty  not  exceeding 
Twenty  Shillings,  to  be  recx>vered,  with  Costs,  at  the  Suit 
of  the  Registrar,  before  Two  or  more  Justices,  as  to  England 
in  manner  directed  by  an  Act  passed  in  the  Session  holden 
in  the  Eleventh  and  Twelfth  lears  of  the  Beign  of  Her 
Majes^  Queen  Victoriaj  Chapter  Forty-three,  intituled  An 
Act  to  facilitate  the  Performance  of  the  Duties  of  Justices  of 
the  Peace  out  of  Sessions  vnihin  England  and  Wales  toith  re- 
spect  to  summary  Convictions  and  Orders^  and  as  to  Scotland 
before  Two  or  more  Justices  or  the  Sheriff  of  the  County, 
in  manner  directed  bv  the  Act  passed  in  the  Session  of 
Parliament  holden  in  the  Seventeenth  and  Eighteenth  Years 
of  the  Reign  of  Her  Majesty  Queen  Victoria^  Chapter  One 
hundred  and  four,  intituled  An  Act  to  amend  or  consolidate 
the  Acts  relating  to  Merchant  Sldppingy  as  regards  Offences 
in  Scotland  against  that  Act,  not  being  Offences  by  that 
Act  described  as  Felonies  or  Misdemeanours,  and  as  to  Ire^ 
land  in  manner  directed  by  the  Act  passed  in  the  Session 
holden  in  the  Fourteenth  and  Fifteentn  Years  of  the  Reign 
of  Her  Majesty  Queen  Victoria^  Chapter  Ninety-three,  in- 
tituled An  Act  to  consolidate  and  amend  the  Acts  regulating 
the  Proceedings  of  Petty  Sessionsy  and  the  Duties  of  Justices 
of  the  Peace  out  of  Quarter  Sessions^  in  Ireland,  or  any  Act 
passed  for  the  Amendment  of  the  above-mentioned  Acts ; 
and  the  Justices  or  Sheriff  imposing  any  Penalty  under  this 
Act  may  direct  the  whole  or  any  Part  tliereof  to  be  applied 
in  or  towards  Pavment  of  the  Costs  of  the  Proceedings ; 
and  subject  to  such  Direction  all  Penalties  shall  be  paid  into 
the  Receipt  of  Her  Majesty's  Exchequer,  in  such  Manner 
as  the  Treasury  may  direct,  and  shall  be  carried  to  and  form 
Part  of  the  Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland. 

VTQ.  If  the  Accounts  and  Returns  required  from  certain  if  Accounts 
JFriendly  Societies  by  the  Commissioners  for  the  Reduction  ^  Cc^is- 
af  the  INfational  Debt,  pursuant  to  Section  Thirty-four  of  the  doners, 
said   Act,  be  not  made  within  Thirtv  Days  after  the  same  g^'^  ^f 
have  been  required,  the  Account  of  the  said  Society  shall  be  is  a;  19 
closed   by  the  said  Commissioners,  and  thenceforth  no  In- ]^'^^^' 
terest  shall  be  credited  to  such  Society  thereon,  until  such  thereon  to 
Accounts  and  Returns  shall  be  fiimished  to  the  said  Com-  ^^^^*^ 
missioners,  or  the  Money  be  withdrawn.  made. 

Any  Application  authorized  by  Section  Twenty-four  AppUca- 
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^  on  tw-  of  the  said  recited  Act  to  be  made  by  any  Person  on  behalf 
cietj^inAy~  of  a  Society,  may  be  made  by  the  Registrar, 
^emj^y     X.  This  Act  and  the  Friendly  Societies  Acts,  1855  and 
?^^**J'   1858,  shall  be  construed  as  One  Act,  and  may  be  cited  to- 
FrinidUy    gether  for  all  Purposes  as  the  Friendly  Societies  Acts. 

Societies 

Acts  to  be  — — 

coDBtrued  ^         ^  -^.rr,-.- 

as  One.  CaP.  LXVIT. 

An  Act  to  continue  an  Act  for  authorizing  the  AppUcationof 
Highway  Rates  to  Turnpike  Roads. — \6ilt  August  I860.] 

Whebeas  an  Act  was  passed  in  the  Fifth  Year  of  the 
4  a;  6  Viet,  Reign  of  Her  Majesty,  intituled  An  Act  to  authorize  for 
^  ^^'         One  Year,  and  until  the  End  of  the  then  neat  Session  of 
Parliament,  an  Application  of  a  Portion  of  the  Eighwag 
Rates  to  Turnpike  Roads  in  certain  Cases,  which  Act  has 
been  continued  by  sundry  Acts  until  the  First  Day  of 
October  in  the  Year  One  thousand  eight   hundred  and 
sixty,  and  to  the  End  of  the  then  next  Session  of  Parliar 
ment ;  and  it  is  expedient  that  the  same  be  further  con- 
tinued :  Be  it  enacted   by  the  Queen's  most  Excellent 
Majesty,   by  and  with  the  Advice  and  Consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this  pre- 
sent Parliament  assembled,  and  by  the  Authority  of  the 
Beeited  Act  same,  That  the  said  Act  shall  be  continued  until  the  First 
cOTJtinued.  ^*7  ^^  October  One  thousand  eight  hundred  and  sixty-fife, 
^"  ^^      and  to  the  End  of  the  then  next  Session  of  Parliament 


Cap.  LXXV. 

An  Act  to  make  better  Provision  for  the  Custody  and  Oxn 
of  Criminal  Lunatics. — [6th  August  I860.] 

89  &  40  G.  Whereas  by  the  Act  of  the  Session  holden  in  the  Tfairtj- 
8,  c.  w.      ninth  and  Fortieth  Years  of  King  George  the  Third,  Chap- 
ter Ninety-four,  and  the  Act  of  the  Session  holden  in  the 
8A4yicL,Third  and  Fourth  Years  of  Her  Majesty,  Chapter  Fi%- 
^'  ^         four.   Her  Majesty  is  empowered,  where  any  Person  is 
chareed  with  any  such  Ofience  as  therein  mentioned,  and 
acqmtted  on  account  of  Insanity,  and  where  any  Person  is 
inaicted  for  any  Offence  and  upon  an  Arraignment  is  foond 
insane,  to  give  Order  for  the  safe  Custody  of  such  Person 
during  Her  Pleasure,  in  such  Place  and  in  such  Manner  as 
She  may  think  fit ;  and  by  the  said  Act  of  the  Third  and 
Fourth  Years  of  Her  Majesty  One  of  Her  Majesty^s  Princi- 
pal Secretaries  of  State  is  emi>owered,  upon  such  Certificate 
as^  therein  mentioned  of  the  Insanity  of  any  Person  im- 
prisoned as  therein  mentioned,  to  direct  such  Pearson  to  be 
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removed  to  rach  County  Lunatic  Asylnniy  or  other  proper 
Heceptade  for  Insane  Persons,  as  the  said  Secretary  or  State 
may  judge  proper  and  appoint :  And  whereas  by  the  Acts 
of  the  Session  holden  in  the  Fifth  and  Sixth  Years  of  Her  5  a;  s  Viet, 
Majesty,  Chapter  Twenty-nine,  and  of  the  Session  holden  ^  ^* 
in  the  Sixth  and  Seventh  Years  of  Her  Majesty,  Cbfeipter  6*7  viot, 
Twenty-six,  the  said  Secretary  of  State  is  empowerea  to^^^' 
order  any  Convict  in  PenUmville  or  MUJbank  Prison  becom- 
ing or  found  insane  during  Confinement  to  be  removed  to 
Buch  Lunatic  Asylum  as  the  said  Secretary  of  State  may 
think  proper :  And  whereas  it  is  expedient  that  Provision 
should  be  made  for  the  Custody  and  Care  of  Criminal  Luna- 
tics in  an  Asylum  or  Asvlums  anpropriated  to  that  Purpose : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Mar 
jestv,  by  and  with  the  Advice  and  Consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 

I.  It  shall  be  lawful  for  Her  Majesty  from  Time  to  Time,  Her  lu- 
by  Warrant  under  Her  Boy al  Sign  Manual,  to  appoint  that  [^i^^ 
any  Asylum  or  Place  in  England  which  Her  Majesty  may  is^iam  for 
have  caused  to  be  provided  or  appropriated,  and  may  deem  ^^^S^ 
suitable  for  this  Purpose,  shall  be  an  Asylum  for  Criminal 
Lunatics,  and  the  Provisions  of  this  Act  shall  be  applicable 
to  every  such  Asylum. 

n.  It  shall  be  lawful  for  One  of  Her  Majest/s  Principal  Beeretuy 
Secretaries  of  State,  by  Warrant  under  his  Hand,  to  direct  ^y^aSoct 
to  be  conveyed  to  and  kept  in  any  such  Asylum  any  Per-  Criminal 
son  for  whose  safe  Custody  during  Her  Pleasure  Her^'^^. 
Majesty  is  authorized  to  give  Order,  or  whom  such  Secre- fined  in  the 
tary  of  State  might  direct  to  be  removed  to  a  Lunatic  ^^'*"' 
Asylum  under  any  of  the  Acts  herein-before  mentioned,  or 
under  any  other  Act  of  Parliament,  or  any  Person  sentenced 
or  ordered  to  be  kept  in  Penal  Servitude,  who  may  be  shown 
to  the  Satisfaction  of  the  Secretarv  of  State  to  be  insane,  or 
to  be  unfit  from  Imbecility  of  Mmd  for  Penal  Discipline ; 
and  the  Secretary  of  State  may  direct  to  be  removed  to  and 
kept  in  such  Asylum  any  such  Persons  as  aforesaid,  who, 
under  any  previous  Order  of  Her  Majesty  or  Warrant  of  the 
Secretary  of  State,  may  have  been  placed  and  remain  in  any 
County  Lunatic  Asylum,  or  other  Place  of  Reception  for 
Lunatics,  and  every  Person  directed  by  the  Secretary  of 
State  to  be  conveyed  or  removed  to  and  kept  in  an  Asylum 
under  this  Act,  snail  be  conveyed  to  such  Asylum  accord- 
ingly, and  shall  be  kept  therein  until  lawfully  removed  or 
discharged,  and  that  with  every  Person  so  conveyed  or  re- 
moved there  shall  be  transmitted  a  Certificate,  as  set  forth  in 
Schedule  A.  to  this  Act  annexed,  duly  filled  up  and  authenti- 
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cated|  the  Contents  of  which  Certificate  shall  be  transcribed 
into  the  General  Begister  to  be  kept  in  every  such  Asyhm. 
Nothing  to  III.  Nothing  in  this  Act  shall  restrain  or  affect  tbe 
^^oriTy  A.nthority  of  Her  Majesty,  where  She  may  so  think  fit,  to 
of  the  give  such  other  Order  for  tbe  safe  Custody  of  any  sncb  Per- 
nSw^oSflr^'*  as  aforesaid  as  She  might  have  given  if  this  Act  had  not 
ProTuion  been  passed,  or  restrain  or  affect  the  Authority  of  the  Secre- 
for  the  Oiw-  t^jy  ^f  State  to  continue  in  or  direct  to  be  removed  to  any 
Crim^  County  Asylum  or  other  Place  for  the  Reception  of  Lnnatics 
LoDAtic.     mij  of  the  Persons  aforesaid  whom  he  might  have  so  contmoed 

or  directed  to  be  removed  if  this  Act  had  not  been  passed. 
Secretary       IV.  It  shall  be  lawful  for  tbe  Secretary  of  State  from 
apTO?nt  ^  Time  to  Time  to  appoint  any  such  Persons  as  he  may  think 
c^unoii  of  fit,  being  not  less  than  Three  in  Number,  to  be  a  Coundl 
ymon  nd  °^  Supervision  for  any  Asylum  under  this  Act,  and  toro- 
OffioeiB  for  move  all  or  any  of  the  said  Council,  and  upoq  the  BemoYsl, 
AeyiuiM.    Death,  or  Resignation  of  any  Member  of  the  said  Gonncil, 
to  appoint  another  in  his  Place;  and  also  from  Time  to 
Time  to  appoint  for  the  Asylum  a  resident  Medical  Soperin- 
tendent,  a  Chaplain,  and  such  other  Officers,  Assistants,  and 
Servants  as  he  may  deem  necessary,  and  at  Pleasure  to  re- 
move such  Superintendent,  Chaplain,  Officers,  Assistants, 
and  Servants  respectively ;  and  tne  Secretary  of  State,  vith 
the  Approval  of  the  Commissioners  of  Her  Majesty's  Treasoiy, 
shall  nx  the  Salaries  to  be  paid  to  the  Superintendent, 
Chaplain,  Officers,  Assistants,  and  Servants  of  such  Ai^lom. 
Secretary       V.  It  shall  be  lawful  for  the  Secretary  of  State  from 
^I^^^Time  to  Time  to  make  Rules  for  the  Government  and 
for  the  Go-  Management  of  the  Asylum,  and  for  the  Duties  and  Con- 
J^™™«^*    duct  of  the  Officers  thereof,  and  for  the  Car«  and  Treatment 
Afljium.     of  the  Persons  confined  therein,  and  to  subscribe  a  Certi- 
ficate that  they  are  fit  to  be  enforced,  and  such  Rules,  when 
so  certified,  shall  be  binding  on  the  Council,  and  all  Officers, 
Assistants,  and  Servants  of  the  Asylum,  and  all  other  Per- 
sons whomsoever,  and  all  such  Rules  shall  be  laid  before 
Parliament  within  Twenty-one   Days  after  they  shall  be 
certified,  or  if  Parliament  be  not  sitting  then  within  Twenty- 
one  Days  afi;er  the  next  Meeting  of  Parliament. 
Sabject  to      YL  Subject  to  the  Rules  certified  by  the  Secretary  of 
CotiSito' State  under  this  Act,  the  Council  of  Supervision  shall 
superin-     Superintend  and  direct  the  Management  and  Conduct  of  tbe 
t^d  Asj'  Asylum,  and  the  Care  and  Treatment  of  the  Lunatics  con- 
fined therein  ;  and  such  Council  or  any  Two  of  them  &s& 
from  Time  to  Time,  as  by  the  Rules  shall  be  provided,  and 
at  such  other  Times  as  they  may  think  fit,  report  in  Writing 
to  the  Secretary  of  State  in  relation  to  the  Management  and 
Conduct  of  the  said  Asylum  and  the  Condition  thereof,  and 
to  any  Mattc>r<i  ronceming  the  same ;  and  if  any  PersoD  de- 
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tained  and  confined  as  aforesaid  shall  be  of  a  Seligious 
Pennasion  differing  from  that  of  the  Established  Church, 
a  Minister  of  snch  Persuasion  at  the  special  Request  of  such 
Person  or  of  his  Friends  or  Relations  shall  be  allowed  to 
visit  him  at  proper  and  reasonable  Times  by  Application  to 
the  Medical  Superintendent,  and  under  such  Rules  as  may 
be  approved  of  by  the  Secretary  of  State,  but  no  such  Per- 
son shall  be  compelled  to  attend  any  of  die  Ordinances  or 
Instructions  of  any  Religious  Persuasion  other  than  his  own. 

YIL  The  Provisions  of  the  Acts  herein-before  mentioned,  Provision 
or  of  any  other  Act  for  the  Removal  or  Discharge  of  Luna-  "ovaf^d 
tics  whom  the  said  Secretary  of  State  is,  under  the  herein- DiBcharge 
before  mentioned  Acts  or  any  other  Act  now  in  force,  ^Jj^'*"*'  ^ 
authorized  to  direct  to  be  removed  to  any  Lunatic  Aisylum, 
shall  extend  and  apply  to  any  Lunatic  whom  the  Secretary 
of  State  may, direct  to  be  conveyed  to  any  Asylam  for 
Criminal   Lunatics  appointed  under  this  Act :  Provided 
always,  that  any  Order  for  Removal  or  Discharge  which  may 
now  be  made  by  the  Secretary  of  State  on  the  Certificate  of 
Two  Physicians  or  Sui^eons  may  be  made  on  the  Certificate 
of  the  Resident  Mediciu  Superintendent  of  the  Asylum  and 
any  Two  of  the  Council  of  Supervision. 

Vin.  Provided  also.  That  where  by  reason  of  the  Expira-PzoTiaion 
tion  of  his  Term  of  Imprisonment  or  Penal  Servitude,  or'^J^^j 
otherwise,   a  Person   confined  in  the  Asylum  would  be  Persons 
entitled  to  his  Discharge  if  duly  certified  to  have  become  of  ^^^. 
sound  Mind,  it  shall  be  lawful  for  the  Secretary  of  State  bv  Term  of 
his  Warrant  to  order  the  Discharge  of  such  Person,  although  ^™J^^*?^" 
he  may  not  have  been  certified  as  aforesaid,  to  the  Litent  ^^^red. 
that  he  may  be  placed  in  a  County  Lunatic  Asylum,  or 
otherwise  subjected  to  the  same  Care  and  Treatment  as 
Lunatics  not  bein^  Criminals. 

IX.  Provided  wso.  That  it  shall  be  lawful  for  the  8ecre-S«g«J^ 
tary  of  State  by  his  Warrant  to  permit  any  Person  confined  m^j  pep. 
in  the  Asylum  to  be  absent  from  such  Asylum  upon  Trial  ^^  ^^7 
for  such  Period  as  he  may  think  fit,  or  to  permit  any  suchiJ^^at 
Person  to  be  absent  from  such  Asylum  upon  such  Condi-  ^m  Asy- 
tions  in  all  respects  as  to  the  Secretary  of  State  shall  seem  |^^°^ 
fit,  and  in  case  any  Person  so  permitted  to  be  absent  upon 
Trial  for  any  Period  do  not  return  at  the  Expiration  of  such 
Period,  or  in  case  any  of  the  Conditions  on  which  any  Per- 
son is -so  permitted  to  be  absent  be  broken,  the  Person  not 
returning  at  such  Expiration  or  absent  after  any  such  Con- 
dition has  been  broken,  as  the  Case  may  be,  may  be  retaken 
as  herein  provided  in  the  Case  of  an  Escape. 

X.  All  Provisions  in  the  said  Act  of  the  Third,  and  ^^^"^ 
Foarth  Years  of  Her  Majesty  for  the  Payment  of  the  Con- viot,  0.64, 
vey ance  of  such  insane  Persons  as  therein  mentioned  to  any  ^  ^  ^^~ 
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MOMS  of    Asylum  or  other  Receptacle,  and  of  his  Maintenance  tho^n, 
MB^^ud    ^^^  extend  and  be  applicable  to  the  Conveyance  of  any 
Kainte-     such  Person  to  any  Asylum  for  Criminal  Lonatics,  and  lus 
a^hr  to     Maintenance  therein,  and  all  Sums  payable  nnder  my 
t£a  Act     Order  made  under  such  Provisions  shall  oe  paid  and  applied 
towards  defiraying  or  reimbursing  the  Expenses  in  respect 
of  which  the  same  are  paid,  or  other  Expenses  of  the  A^lum, 
88  the  Commissioners  of  Her  M^st/s  Treasury  may  direct 
^1^^        XI.  In  case  of  Escape  of  any  Person  confined  in  any  Asy- 
m^  b^re-  lum  for  Criminal  Lunatics,  he  may  be  retaken  at  any  T^me 
^*»^    by  the  Superintendent  of  such  Aiylum,  or  any  Officer  or 
ten^§^~    Servant  belonging  thereto,  or  any  Person  assisting  snch 
*o.  Superintendent,  Officer,  or  Servant  in  this  Behalf,  or  any 

other  Person  authorized  in  Writing  in  this  behalf  by  the 
Secretary  of  State  or  such  Superintendent,  and  conveyed 
to  and  received  and  detained  in  such  Asylum. 
Punish-         XTT.  Any  Person  who  rescues  any  Person  ordered  to  be 
PoTOM  tar  ^^^^7^  ^  *^"y  Asylum  for  Criminal  Lunatics  during  the 
BMoneor  Time  of  his  Conveyance  thereto,  or  of  his  Confinement 
g^J^K  therein,  and  any  Officer  or  Servant  in  any  Asylum  for 
Criminal  Lunatics,  who  through  wilful  Neglect  or  ConniT- 
ance  permits  any  Person  confined  therein  to  escape  there- 
from, or  secretes,  or  abets  or  connives  at  the  Escape  of  any 
such  Person,  shall  be  guilty  of  Felony,  and  being  convicted 
thereof  shall  be  liable  to  be  kept  in  Penal  Servitude  for  any 
Term  not  exceeding  Four  Years,  or  to  be  imprisoned  for 
any  Term  not  exceeding  Two  Years,  with  or  without  Hard 
Labour,  at  the  Discretion  of  the  Court,  and  any  such  Officer 
or  Servant  who  carelessly  allows  any  such  Person  to  escape 
as  aforesaid,  shall  on  summary  Conviction  before  Two 
Justices  of  such  Ofience,  forfeit  any  Sum  not  exceeding 


Twenty  Pounds  nor  less  than  Two  Pounds. 
Xm.  Any  Superintendent,  Officer,  Nu 
Servant,  or  other  Person  employed  in  ai^ 
m-trejting  Criminal  Lunatics  who  strikes,  wounds,  ill-treats,  or  wiHUly 
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Sw?antB^  Servant,  or  other  Person  employed  in  any  Asylum  for 
m-tTMting  Criminal  Lunatics  who  strikes,  wounds,  ill-treats,  or  wil 
^  **  neglects  any  Person  confined  therein,  shall  be  guilty  of  a 
Misdemeanour,  and  shall  be  subject  to  Indictment  for  eveiy 
such  Offence,  and  on  Conviction  under  the  Indictment  to 
Fine  or  Imprisonment,  with  or  without  Hard  Labour,  or  to 
both  Fine  and  Imprisonment,  at  the  Discretion  of  the  Court, 
or  to  forfeit  for  every  such  Offence,  on  a  Summary  Convic- 
tion thereof  before  Two  Justices,  any  Sum  not  exceeding 
Twenty  Pounds  nor  less  than  Two  Pounds. 
Commifl-        XI Y.  Two  or  more  of  the  Commissioners  in  Jjxuiacj, 

L^y  to  ^°®  **  ^^^^  ^f  "^^^^  *all  be  a  Physician  or  Soigeon,  and 

▼irit  Asy-  One  at  least  a  Barrister,  shall,  once  or  oftener  in  each  Year, 

inmfl;        ^j^  g^^.jj  j)     ^^  DajB  and  at  sudb  Hours  of  the  Day  and  for 

such  Length  of  Time  as  they  think  fit,  and  also  at  any  Tinae 
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when  directed  by  the  Secretary  of  State,  Tisit  eyery  Asvlain 
for  Criminal  LonaticSi  and  shtul  inqoire  as  to  the  Condition, 
88  well  mental  as  bodily,  of  the  Persons  confined  therein,  or 
any  of  them,  and  shall  also  make  snch  other  Inquiries  as  to 
such  Asylum  as  to  them  may  seem  proper,  or  as  such  Secre- 
tanr  of  State  may  direct. 

XY.  The  Commissioners  in  Lunacy  shall  in  the  Month  aad  report 
of  March  in  every  Year  report  to  One  of  Her  Majesty's  J^^^ 
Principal  Secretaries  of  State  the  Visits  made  as  aforesaid  State. 
in  the  preceding  Year,  and  all  such  Particulars  in  relation 
to  every  Asylum  visited  as   aforesaid  as  they  think  de- 
serving of  Notice,  and  shall  also  report  in  like  Manner  in 
relation  to  any  Visit  made  by  the  Direction  of  the  Secretary 
of  State,  as  soon  as  conveniently  may  be  after  such  Visit, 
and  a  Copy  of  every  such  Beport  shall  be  laid  before  Par- 
liament within  Twenty-one  Days  after  the  Receipt  thereof, 
or  if  Pariiament  be  not  sitting,  then  within  Twenty-one 
Days  after  the  next  Meeting  of  Parliament 

SCHEDULE  A. 

Statement  respecting  Criminal  Lunatics  to  be  filled  up 
and  transmitted  to  the  Medical  Superintendent  with 
every  Criminal  Lunatic. 

Name        .  •  .  • 

Age  •  •  •  • 

Date  of  Admission 

Former  Occupation 

From  whence  brought 

Married,  single,  or  widowed 

How  many  UhUdren 

Age  of  youngest    . 

Whether  First  Attack 

When  previous  Attacks  occurred  . 

Duration  of  existing  Attack 

State  of  bodily  Health 

Whether  suicidal  or  dangerous  to  others 

Supposed  Cause    .  • 

Chief  Delusions  or  Indications  of 

Lisanity 
Whether  subject  to  Epilepsy 
Whether  of  temperate  Habits 
D^ree  of  Education 
Beugious  Persuasion 
Crime 

When  and  where  tried 
Verdict  of  Jury     . 
Sentence  • 
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Cap.  LXXVm. 

An  Act  to  place  the  Employment  of  Womenj  Young  Pencm, 
and  Children  in  Bleaching  Works  and  Dyeing  Wcrk» 
under  the  Regulations  of  Hie  Factories  ^cti.— [Gtft  August 
I860.] 

Whereas  it  is  the  Practice  of  some  of  the  Occopien  of 

Bleaching  Works  and  Dyeing  Works  to  keep  Females, 

Young  Persons^  and  Children  at  Work  during  the  Night, 

and  an  unreasonable  Number  of  Hours  daring  the  Day: 

And  whereas  such  Practices  are  not  necessaiy  to  the  mic^ 

cessful  carrying  on  of  those  Trades,  but  aro  very  injarioas 

to  the  Health  and  Morals  of  the  FemaleSy  Young  Penoos, 

and  Children  employed  therein,  and  it  has  become  neoessarj 

to  regulate  the  Employment  of  such  People,  and  to  provide 

for  the  Education  of  such  Children :  Ajid  whereas  an  Act 

was  passed  in  the  Fourth  Year  of  the  Beign  of  His  late 

8  A  4  w.  4,  Majesty,  intituled  An  Act  to  regulate  the  Labour  of  Children 

^-  ^^^-        and  Young  Persons  in  the  Mills  and  Factories  of  the  Dniterf 

Kingdom :  And  whereas  an  Act  was  passed  in  the  Seventh 

7  A  8  Vict,  Year  of  the  Reign  of  Her  present  Majesty,  intituled  An  Act 

^  to  amend  the  Ijaws  relating  to  Labour  in  Factories:  And 

whereas  an  Act  was  passed  in  the  Tenth  Year  of  the  Reign 

10  A 11      of  Her  present  Majesty,  intftuled  An  Act  to  limit  the  Horn 

Vict,  c  9.  ^y.  2^  j^^y  ^y  Young  Persons  and  Females  in  Factories :  And 

whereas  an  Act  was  passed  in  the  Fourteenth  Year  of  the 

18  A 14  Reign  of  Her  present  Majesty,  intituled  An  Act  to  amend 
Vict,  c-  M.  ^  ^^^  relating  to  Labour  in  Factories :  And  whereas  an 

Act  was  passed  in  the  Seventeenth  Year  of  the  Beigo  of 
16  A 17  Her  present  Majesty,  intituled  An  Act  further  to  regukU  iki 
i^'  ^      Employment  of  Children  in  Factories :  And  whereas  an  Act 

was  passed  in  the  Twentieth  Year  of  the  Reign  of  Her  pie* 

19  A  20  sent  Majesty,  intituled  An  Act  for  the  further  Amendmeni  of 
Vict,  c  88.  if^^  Laws  relating  to  Labour  in  Factories :  Be  it  therefore 

enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  Advice  and  Consent  of  the  Lords  Spuitnal  and 
Temporal,  and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  Authority  of  the  same,  as  follows : 
Beeited  I.  That  from  and  after  the  First  Day  of  August  One 

^°*i  *to  thousand  eight  hundred  and  sixty-one  the  Powers  and  Pro- 
Bleaching  visions  of  the  herein-before  recited  Acts  shall  apply  and  be 
to^w^riM.  ^^^  ^^  ^PP^y  ^  Bleaching  Works  and  Dmng  Works^  ex- 
an%  to^e  cept  WorKs  in  which  the  Operation  of  Bleaching  bj  the 
Em^oy-  Open-air  Process  is  the  only  Operation  of  Bleaching  carried 
Foma^  on,  and  to  the  Employment  of  Females,  YoungPenona^  and 
Young       Children  in  Bleaching  Works  and  Dyeing  Wori^  except 
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as  aforesaid,  to  all  Intents  and  Purposes  as  completely  and  Penons, 
effectively  as  if  such  Bleaching  Works  and  Djreing  Works  ^^^^^ 
had  been  mentioned  and  included  in  the  Provisions  of  the  in. 
herein-before  recited  Acts  or  any  of  them,  except  as  is  herein- 
after provided :  Provided  nevertheless,  that  until  the  First 
Day  of  August  One  thousand  eight  hundred  and  sixty-two 
it  shall  be  lawful  to  employ  Females  above  the  Age  of 
Eighteen  Years  and  Young  Persons  in  Bleaching  \Vorks 
and  Dyeing  Works  until  Eight  of  the  Clock  at  Night  on 
every  working  Day  except  Saturdays^  and  until  Half  past 
Four  of  the  Clock  in  the  Afternoon  on  Saturdays. 

n.  Provided  also,  That  after  the  said  First  Day  of  August  Female* 
One  thousand  eight  hundred  and  sixty-two  it  shall  be  lawful  ^^^^ 
to  employ  Females  above  the  Age  of  Eighteen  Years  and  may  be 
Young  Persons  in  Bleaching  Works  and  Dyeing  Works,  in  J"§}°^^ 
eveiy  Case  where  the  Employment  of  such  Females  and  past  Four 
Young  Persons,  as  regulated  by. the  herein-before  recited ^'^^JjJ*°" 
Acts,  or  an  J  of  them,  or  by  this  Act,  shall  have  been  sus-  and  unta 
pended  or  Time  shall  have  been  lost  in  consequence  of^/!^^^^ 
Fluctuatiobs  in  Trade,  the  Nature  of  the  Process,  or  any  other  Baya, 
other  Cause,  in  recovering  Time  so  lost,  until  Half  past^"**^o*«o 
Four  of  the  Clock  in  the  Afternoon  on  Saturdays^  and  until  ^ed  ^any 
Eight  of  the  Clock  at  Night  on  other  Days :  Provided  that  p^^d  of 
by  Means  of  such  Employment  the  whole  Time  which  such  ^nd  Fart  of 
Females  and  Young  Persons,  or  any  of  them,  shall  have  another 
been  employed  during  the  then  present  Calendar  Month  ^o^  Kom- 
and  the  then  last  past  Six  Calendar  Months,  do  not  exceed  ber  of 
the  total  Number  of  Hours  which  such  Females  and  Young  ^^^^' 
PerBons  may  lawfully  be  employed  according  to  the  Provi-thiaAct^ftc 
sions  of  the  First  Section  of  this  Act  and  of  the  Provisions 
of  the  recited  Acts. 

m.  It  shall  not  be  lawful  in  any  Case,  after  the  said  Bestnction 
First  Day  of  August  One  thousand  eight  hundred  and  sixty-  pemaS*** 
one^  to  employ  Ilemales  and  Young  Persons  or  any  of  them  and  Yoang 
in  Sleaching  Works  or  Dyeing  Works,  except  such  Works  ^^'^^ 
as  before  excepted,  after  Half  past  Four  of  the  Clock  in  the  employed 
Afternoon  of  any  Saturday,  or  for  more  than  Nine  Hours  on  JJ.?^^ 
any  SaJturday,  or  for  more  than  Twelve  Hours  on  any  other  oo  other 
Day.  ^*y^ 

IV.  In  any  Bleaching  Works  or  Dyeing  Works  in  which  Females 
the  Employment  of  Females  and  Young  Persons  shall  have  pjlj^^*^ 
been  suspended  during  any  Day  or  part  of  a  Day,  by  reason  may  be 
of  a   Deficiency  or  Excess  of  Water  in  the  Stream  which,  ^SS^^ 
by  means  of  a  Waterwheel,  should  drive  the  Machinery  orKighfin 
Part  of  the  Machinery  in  such  Works,  but  shall  have  failed  ^  ^'  . 
so   to  do,  it  shall  be  lawful  to  employ  such  Females  and  of^Xy" 
Young  Persons  in  such  Cases  duringthe  Day  and  the  Night g®^^^ 
fctllo^ng  such  Day  (except  such  Day  be  Saturday^  when  o/ezo^ 
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of  Water    they  may  work  until  Six  <^  the  Clock)  for  the  same  llnmber 
g^jj^      of  HounB  within  the  Twenty-four  consecntiye  Hoonof  such 
Satorday    Day  and  Night  as  such  Females  and  Yoong  PenoDa  naj 
wted**'  then  otherwise  be  lawfully  em{>Ioyed  aco(»ding  to  the  Pro- 
visions of  the  herein-before  recited  Acts  or  of  Siis  Ad 
Ooeapien       Y.  After  the  Month  of  July  in  the  Year  One  thonsand 
^^  f^    eight  hundred  and  sixty-two  the  Occupier  of  eirery  Bleach- 
BuOes  and  ing  Works  or  Dyeing  Works,  except  such  Works  aa  before 
Pawna,     excepted,  who  shall  emplOT  Females  and  Young  Persons,  or 
aoooiding  any  of  them,  after  EUf  of  an  Hour  after  Two  of  the  Clod 
^S^tTr  in  the  Afternoon  on  any  Saturday,  or  after  Six  of  the  Clock 
thk  Act,  to  m  the  Evenuig  on  any  other  Day  or  Days,  or^dunng  toe 
tM?in^  Night,  as  herem-before  provided,  shall  every  Day,  except 
Fonngiyen  SufidaySj  before  Twelve  of  the  Clock  at  Noon,  regjister  in  i 
^^        Book,  first  approved  by  an  Inspector,  in  the  Form  given  in 
annexed     Schedule  (AJ  to  this  Act  annexed,  in  case  such  Femslei 
^i'Bnia.       and  Young  rersons,  or  some  of  them,  shall  severally  have 
been  employed  at  or  during  a  difierent  Time  or  Hines,  the 
Time  which  each  and  every  such  Female  and  Young  Person 
shaU  severally  have  been  employed  during  the  woikuig  Day 
last  passed ;  and  in  case  all  such  Females  and  Young  Per- 
sons shall  have  been  employed  at  one  and  as  near  aa  majbe 
the  same  Time,  then  such  Occupier  shall  every  Daj«  except 
Sundavsj  before  Twelve  of  the  Clock  at  Noon  r^^er  in  a 
Book  nrst  approved  by  an  Inspector,  in  the  Form  gifenin 
Schedule  (B.)  to  this  Act  annexed,  die  longest  Time  whidi 
any  such  Females  and  Young  Persons  shall  have  been  em- 
ployed during  the  working  Day  last  passed ;  and  the  Time 
so  registered  shall  be  held  to  be  the  Time  which  all  sscb 
Females  and  Young  Persons  were  so  employed  b  sod^ 
Works,  unless  it  be  proved  otherwise  to  the  Satis&ctioQ  of 
a  Justice  of  the  Peace. 
Aa  to  Em-      YI.  It  shall  be  lawful  to  employ  in  Bleaching  Worb  and 
of^leouaeB  Dyeing  Works  Females  and  Young  Persons  who  shall  iM)i 
and  Young  at  any  Time  previous  have  been  employed  in  any  Bleaching 
wi^^ve   Works  or  Dyeing  Works,  or  who  shall  not  have  been  em- 
not  been     ployed  at  the  same  Works  during  the  Calendar  Month  then 
p^ed^^~  last  passed  for  the  same  Hours  and  at  the  same  Time  whid 
Bleaching  it  may  then  be  lawful  to  employ  Females  and  Young  Fer- 

W^mf%.  ^^  ^^^  ^^^^^  ^^^^  ^  ^^^  ^^^^  ^^°  employed  at  sod 
Bleaching  Works  or  Dyeing  Works  and  none  otbar  dniii^ 

the  Six  Calendar  Months  last  passed, 
^iteimta-  YH.  In  the  Construction  ot  this  Act  the  words  ^  Bl^- 
Ton^  ing  Works"  and  '^  Dyeing  Works"  shall  be  understood  re- 
spect! vdv  to  mean  any  Building,  Buildings,  or  Prennsesis^^ 
which  Females,  Young  Persons,  and  Children,  or  an^  ^ 
them,  are  employed,  ana  in  One  or  more  of  which  Building 
or  Premises  any  Process  previous  to  packing  is  carried  ai 
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in  the  Occapation  of  Bleacliin^,  Dyeing,  or  Finishing  of 
any  Yarn  or  Cloth  of  Cotton,  Silk,  Wool,  or  Flax,  or  any 
of  them,  or  any  Mixture  of  them,  or  any  Yarn  or  Cloth  of 
any  other  Material  or  Materials,  and  in  One  or  more  of 
wmch  Processes  Steam,  Water,  or  other  mechanical  Power 
IB  osed  or  employed ;  and  the  Words  '^  the  Operation  of 
Bleaching  l>y  the  Open-air  Process"  shall  include  every  Pro- 
cess, whether  of  preparing,  beetling,  dyeing,  finishing,  or 
otherwise,  to  which  Yam  or  Cloth  bond  yJe^^  bleached  in  the 
open  Air  in  Fields  or  Greens  is  usually  and  properly  sub- 
jected. 

VIIL  That  so  much  of  Section  Twenty-eight  of  the  here-  Amend- 
in-before  secondly  recited  Act  as  provides  that  Notices  of  all  g^*  28  of 
Time  lost  which  is  intended  to  be  recovered,  and  of  all  Time  7  &  s  Vict, 
which  shall  be  recovered,  shall  be  hung  up  in  the  Entrance  jjj^^^^j** 
of  the  Factory,  and  the  whole  of  Section  Thirty-three  of  Time  lost 
the  said  Act,  shall  not  apply  to  the  Employment  of  Females  ^^^ 
or  Young  Persons  under  the  Provisions  of  this  Act ;  and  covered. 
that  so  much  of  Section  Twenty-eight  of  the  said  Act  as 
provides  that  Notices  of  the  Times  of  the  Day  and  Amount 
of  Time  allowed  for  their  several  Meals,  of  all  Time  lost 
which  is  intended  to  be  recovered,  and  of  all  Time  which 
shall  be  recovered,  shall  be  hung  up  in  the  Entrance  of  the 
Factory,  and  so  much  of  Section  Tnirty-six  of  the  said  Act 
as  provides  that  during  any  Meal  Time  which  shall  form 
any  Part  of  the  Hour  and  a  Half  allowed  for  Meals  no 
Child  or  Young  Person  shall  be  employed,  or  allowed  to 
remain  in  any  Koom  in  which  any  manufacturing  Process 
is  then  carried  on,  and  all  the  Young  Persons  employed  in 
a  Factory  shall  have  the  Time  for  Meals  at  the  same  Period 
of  the  Day,  shall  not  apply  to  the  Employment  of  Male 
Persons  above  Thirteen  xears  of  Age  in  any  Dyeing  Works, 
or  to  the  Employment  of  Children  or  Young  Persons  during 
t;he  Meal  Time  of  such  Male  Persons. 

IX.  Nothing  in  this  Act  contained  shall  extend  or  apply  Act  not  to 
to  any  Person  m  so  far  as  they  are  employed  in  the  openW^y. *^ 
j^ir,   or  to    any  Building,  Buildings,  or  Premises  used  used  solely 
solely  for  the  Purposes  declared  in  the  Act  of  the  Ninth  '<>*'  ^«" 
"^ear  of  Victorioy  intituled  An  Actio  regulate  tJie  Labour  o/^^  i^. 
^kildreny  Young  Personsy  and  Females  in  Print  Worhs^  or^ASVict, 
^o  the  Occupier  of  such  Building,  Buildings,  or  Premises  Siting  i^' 
in  respect  thereof,  or  to  any  Person  or  Persons  employed bour  of 
solely  in  the  Manner  declared  and  regulated  by  the  said  PHnt^'^  ^^ 
A^ciy  or  to  any  Premises,  either  open,  inclosed,  or  covered.  Works. 
umsed  or  to  be  used  bondfde  exclusively  for  the  Purposes  of 
£i.rrving  on   the  Process,  Occupation,  Trade,  or  Business 
f  Turkey  Red  Dyeing,  or  to  any  Employment  necessary 
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Certain 
ProvisioiiB 
of  Fac- 
tories Acts 
not  to 
extend  to 
Bleaching, 
Ac,  Works. 

Hours  of 
Work  de- 
fined. 


Provisions 
in  Fac- 
tories Acts 
as  to  Meal 
Times  not 
to  extend 
to  this  Act 


or  incident  thereto,  or  to  the  Occapier  of  sncb  Premises  in 
respect  thereof,  or  to  the  Employment  upon  soch  Premises 
of  any  Females,  Yonng  Persons,  or  Children  solely  en- 
gaged or  employed  in  any  snch  Process,  OccupatioD,  Trade, 
JBusiness,  or  Employment. 

X.  Provided  always,  That  the  Provisions  of  the  Factories 
Acts  in  regard  to  requiring  Machinery  to  be  fenced  off,  and 
the  Ceilings  of  Baildings  to  be  whitewashed,  shall  not  ex- 
tend to  Bleaching  Works  or  Dyeing  Works. 

XI.  Provided  always,  That  for  tne  Purposes  of  this  Act 
(except  as  in  this  Act  otherwise  provided)  the  Time  within 
which  a  Person  may  be  employed  in  Bleaching,  Dyeing,  or 
Finishing  Works  is  from  Six  of  the  Clock  in  the  Morning 
to  Eight  of  the  Clock  in  the  Evening,  but  so  that  such 
Person  shall  not  work  more  than  Eight  Honrs  on  Saturdcy, 
Twelve  Hours  on  any  other  Day,  nor  more  than  Sixty 
Hours  in  a  Week. 

Xn.  The  Provisions  contained  in  the  Factories  Acts 
fixing  the  Times  for  the  Meals  of  the  Workpeople  employed 
in  Factories  shall  not  extend  to  Workpeople  employed  in 
Bleaching  Works  or  Dyeing  Works. 


SCHEDULE  (A.) 

Begister  of  the  Time  which  each  and  eveir  Female  and 
Yonng  Person  has  been  employed  during  the  Week 
ending  [February  18th  1860],  by  [JbAn  Armstrong  and 
Company]  at  the  [Fir  IVeea]  Bleaching  Works  or 
Dyemg  Works,  situate  in  the  Township  of  [^op«(ew] 
in  the  County  of  [Lancaster]^ 


rain 

OarttSeato 

Book. 

ftonuna 

ChrMMi 
Num. 

lWb.lS. 

F«h.l4. 
TB««lasr. 

F«b.l>. 

Iliandajr. 

KkU. 

Hn. 

Wo. 

Hn. 

Mln. 

Bn. 

Mtau 

Sn. 

Min. 

Bi>.  1  Ma.  Bn 

1         i 

Ma. 
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SCHEDULE  (B.) 

Register  of  the  longest  Time  which  any  Female  or  Young 
Person  has  been  employed  on  each  Day  of  the  Month 
ending  [Febriuiry  18th  I860],  by  [John  Armstrong  and 
Company]  at  the  [Fir  7re«5j  Bleaching  Works  or  Dye- 
ing \Vorks,  situate  in  the  Township  of  [Hopetovi]  in 
the  County  of  [Lancaster']. 


1 

1 

1 

MoDd^jr.     TiwdBjr. 

WcdBW. 

Thomtay. 

Mil«j. 

aataudaj. 

C18«0.) 
Week  ending  (January  28) 
Week  ending  (February  4) 
Week  ending  (Febnury  11) 
'  VTtA  ending  (Febmary  18) 

Hn. 

Min. 

Hn. 

Mil. 

Hn. 

Mia. 

Bn.'Mbi. 

Hn. 

MlB. 

Hn. 

ma. 

1 

1 

Cap.  LXXX. 

A  n  Act  to  regulate  the  Levying  and  Collection  of  the  Inven^ 
tory  Duty  payable  upon  Heritable  Securitiee  and  other 
Property  in  Scotland. — [6th  August  I860.] 

Whereas  by  an  Act  passed  in  the  present  Session  of  Par-  ^.  *  24 
liament,  Chapter  Fifteen,  it  was  enacted,  that  Money  secured  ^^^'  ^  ^^ 
on  Heritable  Property  in  Scotland,  and  Money  secured  by 
Scotch  Bonds  in  favour  of  Heirs  and  Assignees,  excluding 
Executors,  should  for  tlie  Purposes  of  the  Act  be  held  and 
interpreted  to  be  Moveable  Property,  and  should  be  in- 
cluded in  any  Inventoiy  to  be  exhibited  and  recorded  in 
any  Commissary  Court  in  Scotland  of  the  Estate  and  Effects 
of.  any  Person  deceased  entitled  thereto,  and  in  England 
and  Ireland  respectively  should  be  deemed  to  be  Estate  and 
Effects  for  or  in  respect  whereof  any  Probate  of  Will  or 
Letters  of  Administration  should  be  granted ;  and  that 
every  such  Inventory,  Probate,  and  Letters  of  Administra- 
tion should  be  chargeable  with  Stamp  Duty  in  respect  of 
such  Moveable  Property  ;  and  that  such  Property  and  the 
Value  thereof  should  be  included  in  any  Affidavit  as  therein 
mentioned,  made  on  applying  for  Probate  or  Letters  of 
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Administration  in  respect  thereof,  in  England  or  Ireland; 
and  it  is  expedient  that  the  levying  and  collecting  of  the 
said  Daty  shonid  be  regnlated  as  herein-after  mentioned : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows : 
Money  se-      I.  AH  Money  secured  on  Heritable  Property  in  Scodani^ 
Heritage    ^^d  all  Money  secured  by  Scottish  Bonds  and  other  Instra- 
Property    ments,  excluding  Executors,  and  all   Money  secured  by 
Sid  s2^^  Scottish  Bonds  and  other  Instruments  the  Rights  to  which 
tish  Bonds,  shall  be  taken  excluding  Executors,  constituting  the  Sac- 
Ewcntore,  cession  or  Part  of  the  Accession  of  any  Person  who  shall 
to  be  liable  have  died  on  or  after  the  Third  Day  of  April  in  the  Year 
tonTrnt'    ^"®  thousand  eight  hundred  and  sixty,  shall  be  liable  to 

Inventory  Duty  under  the  said  recited  Act. 
Duty,  and  II.  The  Said  Duty,  with  Interest  thereon  at  the  Bate  of 
th'reon  ^'^^^  P^  Centum  per  Annum  from  the  Expiry  of  the  Period 
shall  be  a  of  Six  Months  after  the  Death  of  such  deceased  Person, 
Debt  to  shall  be  a  Debt  to  Her  Majesty,  and  shall  be  payable  by 
jes^y,  tobe  &ny  &i^d  every  Person  who  shall  take  any  Money  secured  as 

giyabie  by  aforcsaid,  Constituting  the  Succession  or  Part  of  the  Succes- 
who  shall   sion  of  any  Person  deceased,  and  that  whether  he  shall  tske 
take  Money  the  Same  as  having  a  beneficial  Interest  therein,  or  as 
secured.     Trustee,  or  in  any  other  Capacity,  and  whether  be  shall 
have  an  absolute  Kight,  or  only  a  Liferent  or  Life  Interest, 
or  other  limited  Right  or  Interest  therein,  and  whether  he 
shall  take  the  same  by  Mortis  causa  Conveyance,  or  by 
special  Destination,  or  by  Inheritance. 
stamped        HI*  The  Person  or  IPersons  so  taking  such  Money  as 
special  In-  aforesaid  shall,  within  Six  Months  next  after  taking  the 
bel^iged    samc  or  any  Part  thereof  or  any  Interest  due  thereon,Todge 
on  OaSh     with  the  Solicitor  of  Inland  Revenue  at  JEdinburgh  a  fm 
Solicitor  of  ^"^  ^^^^  Inventory  upon  Oath  or  solemn  Affirmation,  to  be 
Inland       called  a  '^  Special  Inventory/'  in  the  Form  of  the  Schedak 
Edlnbu^hl  annexed  hereto,  of  all  Money  secured  as  aforesaid,  consti- 
tuting the  Succession  or  Part  of  the  Succession  of  such 
deceased  Person,  such  Special  Inventory  having  thereon  a 
Stamp  denoting  the  Duty  payable  on  the  Value  of  such 
Money  secured  as  aforesaid  contained  in  such  Inventory, 
being  the  same  Kate  and  Amount  of  Duty,  whether  testate 
or  intestate,  as  the  Case  may  be,  which  would  have  been 
payable  as  Inventory  Duty  on  Moveable  or  Personal  Estate 
of  the  same  Value ;  and  the  Oath  or  Afl^mation  to  the 
said  Special  Inventory  may  be  taken  before  any  Magistrate 
or  Justice  of  the  Peace  within  the  United  Kingdom  or  tlic 
Colonies,  or  any  British  Consul ;  provided  that  in  all  '~ 
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the  Duty,  together  with  the  Interest  and  necessary  Expenses, 
upon  any  Money  contained  in  such  Inventory,  by  whom- 
soever the  same  may  have  been  originally  paid,  shall,  in  the 
Absence  of  any  special  Agreement  or  Provision  or  valid 
Testamentary  Direction  to  the  contrary,  be  ultimately  borne 
by  the  Person  or  Persons  beneficially  interested  in  such 
Money,  and  if  there  shall  be  more  than  one  Person  so  in- 
terested the  Duty  shall  be  borne  by  them  proportionally 
according  to  their  several  and  beneficial  Interests  in  the 
Money  on  which  the  Duty  has  been  so  paid. 

lY.  It  shall  be  lawful  for  the  Executor  or  Executors  of  Money  so 
the  Deceased  to  add  the  Amount  of  Money  so  secured,  and^^ 
the  Value  thereof,  including  the  Proceeds  accrued  thereon,  added  to 
as  herein-after  mentioned,  to  the  Inventory  in  Scotland  o*  Jf  p^^'SLi 
the  Deceased's  Moveable  or  Personal  Estate,  and  to  pay  the  or  Move- 
Stamp  Duty  on  the  aggregate  Amount,  in  which  case  no  **'^^****'- 
Special  Inventory  or  separate  Stamp  Duty  shall  be  required 
from  the  Person  or  Persons  beneficially  entitled  to  the  money 
8o  secured ;  provided  that  in  this  Case  the  Executor  or 
Executors  of  the  Deceased  shall  make  Oath  (or,  if  so  privi- 
leged, solemn  Affirmation)  of  the  true  Amount  and  V  alne  As  to  B«- 
of  the  said  Money  and  Proceeds ;  and  the  contingent  Pro-^JL^o^ 
vision  for  Return  of  Duty,  herein-after  provided  for,  in  re-  the  Ground 
gard  to  the  Debts  of  the  Deceased,  shall  in  such  Case  be  ^^  ^^^^ 
applicable  mtOatis  mutandis ;  and  farther,  in  this  Case,  the 
Inventory  Duty  so  paid  on  the  aggregate  Amount  of  the  Dntv  paid 
Deceased's  Moveable  or  Personal  Estate,  and  of  the  said**"*™ 
Money  and  Proceeds,  shall,  in  the  Absence  of  any  special  i^^^  to 
Agreement  or  Provision  or  valid  Testamentary  Direction  to  ^  '»^{*- 
the  contrary,  be  ultimately  borne  by  the  Persons  beneficially  b^e^ 
interested  proportionally  according  to  their  several  and  bene-  ^^  ^JS^^ 
ficial  Interests  in   the  fu^regate  Amount   on  which  thej^ej,.'^ 
Stamp  Duty  shall  have  baen  so  paid,  and  with  Bight  of  beneficial 
Keliet  accordingly.  ^^"^^^ 

V.  The  Special  Inventory  provided  by  this  Act,  and  the  Prorcrty 
Inventory  of^ the  Personal  Estate  of  a  Deceased,  containing  ^^^'^^j' 
also  the  Property  on  which  Duty  is  imposed  by  the  recited  inyentory 
Act  and  this  Act,  shall  be  stamped  with  Duty  according  to  ^^^^^^^^ 
the  Value  of  the  Property  contained  therein  at  the  Time  at  the  Date 
they  shall  be  respectively  sworn  to,  including  the  Proceeds  ^^  . 
accrued  thereon  down  to  that  Time,  and  the  Duty  or  defici-  to  the 
ent  Duty  according  to  such  Value  and  Proceeds  and  Interest  inventory. 
thereon,  at  the  Rate  of  Five  per  Centum  per  Annum^  shall 
be  a  Debt  due  to  Her  Majesty  by  the  Person  making  Oath 
to    said  Inventories;  and  it  is  hereby  provided,  that  the 
Inventory  and  additional  Inventory  of  any  Person  deceased 
required  to  be  exhibited  and  recorded  in  the  proper  Com- 
missary Court  in  Scotland  shall  be  stamped  with  Duty  ac* 
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cording  to  the  Yalae  of  the  Property  contained  therein  at 
the  Time  they  shall  be  respectively  sworn  to,  including  tbe 
Pfoceeds  accmed  thereon  down  to  that  Time ;  and  the 
Duty  or  deficient  Duty  according  to  such  Yaloe  and  Pro- 
ceeds, and  Interest  thereon  at  the  Rate  of  Five  per  Cenim 
per  Annunij  shall  be  a  Debt  to  Her  Majesty  by  the  Person 
making  Oath  to  said  Inventory  and  additional  Inventoij, 
and  his  Heirs  and  Successors  ;  and  if  such  Inventory  and 
additional  Inventory  shall  not  be  exhibited  and  recorded, 
the  Inventory  Duty  on  all  the  Personal  or  Moveable  Estate 
and  Effects  of  the  Deceased,  and  Interest  thereon  at  the  Bate 
of  Five  per  Centum  per  Annum  from  the  Expiry  of  the 
Period  of  Six  Months  after  the  Death  of  sach  deceased 
Person,  shall  be  payable  and  shall  be  a  Debt  to  Her  Majesty 
by  the  Person  who  shall  intromit  with  or  enter  npon  the 
Possession  and  Management  of  such  Personal  or  Moveable 
Estate  and  Effects,  or  any  Part  thereof,  and  his  Heirs  and 
Successors. 

YI.  The  Commissioners  of  Inland  Revenue  shall  grant  a 
Return  of  the  said  Duty,  corresponding  to  a  rateable  Appor- 
tionment  of  the  Amount  by  which  the  Debts  (in  respect  of 
which  a  Claim  for  Return  of  Inventory  Duty  may  be  com- 
petent) shall  be  proved  to  the  Satis&ction  of  the  said  Com- 
missioners to  exceed  the  Personal  Estate  of  the  Deceased, 
between  the  Amount  of  the  Money  contained  in  the  said 
Special  Inventory  and  all  the  other  Heritable  Property  of 
t\^e  Deceased ;  provided  such  Return  shall  be  daimed 
within  Three  Years  from  the  Date  of  lodging  the  Spectal 
Inventory. 

VII.  Every  Person  shall  for  the  Purposes  of  this  Act  be 
wl  w  '  ^  ^^^^  ^^  '^^^^^  taken  Money  secured  as  aforesaid  who  shall 
to  have      have  received  or  intromitted  with  such  Money  or  any  Part 

thereof,  or  any  Interest  due  thereon^  or  who  shall  have  made 
up  a  Title  thereto. 

VIII.  Money  secured  upon  Heritable  Property  by  Con- 
veyance ea  facie  absolute,  and  Money  secured  by  Adjudica- 
tion when  tne  Right  of  Reversion  has  not  expired,  and  all 
Money  secured  in  any  other  Way  upon  Heritable  Property, 
shall  be  subject  to  tne  Provisions  of  the  recited  Act  and 
this  Act :  Provided  always,  that  nothing  therein  and  heiein 

crtherwise,  contained  shall  be  held  to  apply  to  Feu  Duties  or  to  other 
under  the    permanent  periodical  Payments  which  are  made  a  Beat 
Inh^Aou  feo^den  upon  Land,  where  Payment  of  a  Capital  Sam  of 
Money  is  not  thereby  secured. 

IX.  The  said  recited  Act  is  hereby  repealed,  in  so  far  as 
it  provides  that  in  England  and  Ireland  the  said  Money  shall 
be  deemed  Estate  and  Effects  for  and  in  respect  of  wbicb 
Probate  and  Letters  of  Administration  shall   be  g»ntei* 
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and  shall  be  included  in  the  Affidavit  made  on  applying  for 
Probate  or  Letters  of  Administration  in  England  and 
IrdandL 


SCHEDULE. 

Special  Inventory  of  the  Money  secured  on  Heritable  Pro- 
perty in  Scotland,  and  Money  secured  by  Scotch 
Bonds,  &c.,  excluding  Executors,  belonging  to 
[Name  and  Description  of  Deceased],  who  died  at 

on  the 
Day  of  18  for  Payment  of  the 

Duty  imposed  by  the  Act  23  &  24  Victoria,  Cap.  80. 

£      s.      d. 
L  Bond   and    Disposition   in   Security 
dated  granted  by 

in  favour  of  the  Deceased,  over 
Lands  in  the  County  of  [Fife']  [or 
Houses  in  the  City  of  (Edinburgh,) 
^c.  If  Deceased  acquired  Right  by 
Assignation^  ^c.^  describe  Title.] 
II.  Interest  thereof  from  the 
Day  of  to  the 

Day  of 

III.  Bond  dated  ,  granted 

by  in  favour  of  the 

Deceased,  excluding  Executors. 
[If  the  DeceasecPs  Right  is  by  As- 
signatiany  ^c,  describe  Right^ 

IV.  Interest  thereon  as  above  . 


At  the  Day  of  One 

thousand  eight  hundred  and  ,  in  Presence 

of  Esquire,  One  of  the  Magistrates 

for  the  City  of  [EdiiiburgK]  [or  Justice  of  the  Peace, 

or  British  Consul], 

Appeared  ,  who,  being  solemnly 

sworn  and  examined,  depones,  that  [Name  and  Description 

of  Deceased]  A\eA  Bi  on  the  Day  of 

;  that  the  Deponent  has  Right  to  the  above 
Subjects  [or  Part  of  the  above  Subjects,  or  to  the  Liferent 
of  the  above  Subjects,  ^c.las  heir  of  the  Deceased  [or  as 
Legatee,  or  as  One  of  the  Trustees  of  the  Deceased,  ^c]  ; 
that  the  Deponent  knows  of  no  Settlement  or  other  Writing 
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left  by  the  Deceased  relative  to  the  Disposal  of  his  Personal 
Estate  or  Effects  or  any  Part  thereof  [or  that  the  Deponent 
does  not  know  of  any  Settlement  or  Writing  relative  to  the 
Disposal  of  the  Deceased's  Personal  Estate  or  Effects,  or  any 
Part  thereof,  other  than  a  general  Disposition  and  Deed  of 
Settlement  dated  the  Day  of 

registered  in   the  Books  of  Coancil   and  Session  on  the 

Day  of  ] ;  that  the  foregoing 

Inventory,  each  Page  of  which  is  signed  by  the  Deponent 
as  relative  hereto,  is  a  fall  and  complete  special  Inventory 
of  all  the  Money  or  Property  belonging  to  the  Deceased,  and 
Proceeds  thereof,  liable  to  the  Dnty  imposed  by  the  Acts 
23  Vict.  Cap.  15.  and  23  &  24  Vict.  Cap.  80.  [Ms  Ad], 
in  so  far  as  the  same  has  come  to  the  Deponent's  Enow- 
ledge  ;  and  that  the  said  Property  is  of  the  Value  of 

Pounds,  and  under  the  Value  of  Pounds. 

All  which  is  Truth,  as  the  Deponent  shall  answer  to  God. 


Cap.  LXXXIV. 

An  Act  for  preventing  the  AduUeraiion  of  Articles  of  Food 

or  Drink.--[6th  August  I860.] 

Whereas  the  Practice  of  adulterating  Articles  of  Food 
and  Drink  for  Sale,  in  fraud  of  Her  Majesty's  Subjects  and 
to  the  great  Hurt  of  their  Health,  requires  to  be  repressed 
by  more  effectual  Laws  than  those  which  are  now  in  Force 
for  that  Purpose :  Be  it  therefore  enacted  by  the  Queen  s 
most  Excellent  Majesty,  by  and  with  the  Advice  and  Con- 
sent of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows  : 
Penalty  on     I.  Every  Person  who  shall  sell  any  Article  of  Food  or 
^^^     Drink  with  which,  to  the  Knowledge  of  such  Person,  m 
Articles     Ingredient  or  Material  injurious  to  the  Health  of  Persons 
orSrii    eating  or  drinking  such  Article  has  been  mixed,  and  ereij 
knowing    Person  who  shall  sell  as  pure  or  unadulterated  any  Article 
to^bete-     ®^ Food  or  Drink  which  is  adulterated  or  not  pure,  shall  f<Mr 
nirious  to   every  such  Offence,  on  a  Summary  Conviction  of  the  same 
He«ath.      before  Two  Justices  of  the  Peace  at  Petty  Sessions  in  Eif- 
landy  and  in  Scotland  before  Two  Justices  of  the  Peace  in 
Justice  of  the  Peace  Court,  or  before  the  Sheiriff  Substitute 
of  the  County,  or  before  Justices  at  Petty  Sessions  or  ft 
Divisional  Justice  in  Ireland^  forfeit  and  pay  a  Penal^  not 
exceeding  Five  Pounds  together  with  such  Costs  attending 
such  Conviction  as  to  the  said  Justices  shall  seem  reason- 
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able ;  and  if  any  Person  so  convicted  shall  afterwards  com-  As  to  sub- 
mit the  like  Offence,  it  shall  be  lawful  for  such  Justices  to  oSences. 
cause  such  Offender*s  Name,  Place  of  Abode,  and  Offence 
to  be  published,  at  the  Expense  of  such  Offender,  in  such 
Newspaper  or  in  such  other  Manner  as  to  such  Justices 
shall  seem  desirable. 

II.  In  the  City  of  London  and  the  Liberties  thereof  the  Power  to 
Commissioners  of  Sewers  of  the  City  of  London  and  the  J^''**^^ 
Liberties  thereof,  and  in  all  other  Parts  of  the  Metropolis     ^  ^ 
the  Vestries  and  District  Boards  acting  in  execution  or  the 

Act  for  the  better  Local  Management  of  the  Metropolis  in 
England  and  Ireland^  the  Court  of  Quarter  Sessions  of 
every  County,  and  th^  Town  Council  of  every  Borough 
having  a  separate  Court  of  Quarter  Sessions,  and  in  Scot- 
land the  Commissioners  of  Supply  at  their  Ordinary  Meet- 
ings for  Counties  and  Town  Councils  within  their  several 
Jurisdictions,  may,  from  Time  to  Time  for  their  respective 
City,  Districts,  Counties,  or  Boroughs,  appoint  and  remove 
One  or  more  Persons  possessing  competent  medical,  chemi- 
cal, and  microscopical  jKnowledge  as  Analysts  of  all  Articles 
of  Food  and  Drink  purchased  within  the  said  City,  Metro- 
politan Districts,  Counties,  or  Boroughs,  and  may  pav  to 
such  Analysts  such  Salary  or  Allowances  ns  they  may  think 
fit ;  but  such  Appointments  and  Removals  shall  at  all  Times 
be  subject  in  Great  Britain  to  the  Approval  of  One  of  Her 
Majesty's  Principal  Secretaries  of  State,  anjd  in  Ireland  to 
that  of  the  Lord  Lieutenant. 

III.  On  the  Hearing  by  the  Justices  of  any  Complaint  FrotecUon 
under  this  Act  in  any  District,  County,  or  Borough  wherein  5^^ 
any  Analyst  shall  have  been  appointed,  the  Purchaser  shall  of  Food 
prove  to  the  Satisfaction  of  such  Justices  that  the  Seller  of  f^jj^^""^ 
the  Article  of  Food  or  Drink  alleged  to  be  adulterated,  orumj^red 
his  Servants,  had  such  Notice  of  the  Intention  of  the  Pur- jj***^y 
chaser  to  have  such  Article  analysed,  and  also  such  Oppor- 
tunity of  accompanying  the  Purchaser  to  an  Analyst  ap- 
pointed by  this  Act,  as  the  Justices  shall  think  reasonable, 

in  order  to  secure  such  Article  from  being  tampered  with 
by  the  Purchaser. 

rV.  Any  Purchaser  of  any  Article  of  Food  or  Drink  in  Power  to 
any  District,  County,  City,  or  Borough  where  there  is  any  ^i'^^^ 
Analyst  appointed  under  this  Act  shall  be  entitled,  on  Pay- of  Food 
nient  to  the  Analyst  of  a  Sum  not  less  than  Two  Shillings  J^vP|^*^^ 
and  Sixpence  nor  more  than  Ten  Shillings  and  Sixpence,  tbem 
to  have  any  such  Article  analysed  by  any  Analyst  who  may  ^nalyMd. 
be  appointed  for  such  District,  County,  City,  or  Borough, 
and  to  receive  from  such  Analyst  a  Certificate  of  the  Se- 
suit  of  his  Analysis,  specifying  whether  in  his  Opinion  such 
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Article  is  adalterated,  and  also  whether  it  is  so  adolterated 
as  to  be  injorioas  to  the  Health  of  Persons  eating  or  drink- 
Cerdfidite  ^^R  ^^^  ssLtoe  \  and  such  Certificate  duly  sign^  by  snch 
of  Analyst  Analyst  shall,  in  the  Absence  of  any  Evidence  to  the  con- 
^^^^'  trary,  be*  sufficient  Evidence  before  the  Justices  or  in  any 
Court  of  Justice  of  the  Matters  therein  certified,  and  the 
Sum  so  directed  to  be  paid  for  such  Certificate  shall  be 
deemed  Part  of  the  Costs. 
Power  to        V.  The  Justices  before  whom  any  Complaint  may  k 
i^^^  made  under  this  Act  may,  in  their  Discretion,  cause  any 
tides  of     Article  of  Food  or  Drink  to  be  examined  and  analysed  by 
Drink"*^   such  skilled  Person  as  they  may  appoint  for  that  f  nrpose, 
analysed,    who  may  be  required  to  give  Evidence  of  the  same  at  the 
Hearing  of  the  Oase ;  and  the  Expense  thereof,  and  of  snch 
Examination  and  Analysis,  if  not  paid  by  the  Complainant 
or  Party  complained  against,  shall  be  deemed  Part  of  the 
Expenses  of  executing  this  Act,   but  nevertheless  snch 
Expense  may  be  ordered  by  such  Justices  to  be  paid  by  the 
Party  so  complaining  or  complained  against,  as  they  shall 
think  proper. 
Appeal  to       VI.  Any  Person  who  has  been  convicted  of  any  Offence 
Quarter     punishable  by  this  Act  by  any  Justices  may  appeal  to  the 
easions.    ^^^^  General  or  Quarter  Sessions  of  the  Peace  which  shall 
be  held  for  the  City,  County,  Town,  or  Place  wherein  such 
Judgment  or  Conviction  shall  have  been  made,  or  in  the 
Case  of  the  Conviction  having  been  before  a  Sherifl"  Sub- 
stitute in  Scotland^  then  the  Appeal  shall  be  to  the  Sheriff 
of  the  County^  provided  that  such  Person  enter  into  a  Be- 
cognizance  within  Two  Days  nest  after  such  Conviction^ 
with  Two  sufficient  Sureties,  conditioned  to  trv  such  Ap* 

S\b1j  and  to  be  forthcoming  to  abide  the  Judgment  and 
etermination  of  the  Court  at  such  General  or  Qoarrer 
Sessions,  or  Sheriff,  and  to  pay  such  Costs  as  shall  be  b^ 
such  Court  awarded ;  and  the  J  ustices  before  whom  sodi 
Conviction  shall  be  had  are  hereby  empowered  and  required 
to  take  such  Recognizance ;  and  the  Court  at  such  General 
or  Quarter  Sessions,  or  Sheriff,  are  hereby  authorized  and 
required  to  hear  and  finally  determine  the  Matter  of  exeiT 
such  Appeal,  and  may  award  snch  Costs  to  the  Party  ap- 
pealing or  appealed  against  as  they  shall  think  proper. 
Where  VII.  If  any  such  Conviction  or  Judgment  or  Order  ot 

ti^n^^tii-  Forfeiture  shall  happen  to  be  made  withm  Six  Days  brfoR 
in  Six  any  General  or  Quarter  Sessions  of  the  Peace  shall  be  heU 
QuSter  ^^^  ^^^  ^'^^Jy  County,  Town,  or  Place  wherein  sudi  Convi^ 
Sessions  tion  shall  have  been  made,  the  Person  who  shall  think  hlni- 
iowJd  for  ^^  aggrieved  by  any  such  Conviction  may,  on  eoteriie 
Appeai.^*^  into  a  Kecognizance  m  manner  and  for  the  if^urpoaas  befoiv 
directed,  be  at  liberty  to  appeal  either  to  tbe  Wien  nexJ  af 
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next  following  General  or  Quarter  Sessions  of  the  Peace 
which  shall  be  held  for  any  such  City,  County,  Town,  or 
Place  wherein  any  such  Conviction  shall  have  been  made, 
on  giving  Six  Days'  Notice  to  the  Complainant  of  his  In- 
tention to  appeal. 

Yin.  Any  Person  who  shall  have  been  convicted  by  any  Fersoiu 
Justices  or  Sheriff  Substitute  of  any  Offence  punishable  by  ^^^ 
this  Act,  in  respect  of  the  selling  of  any  Article  of  Food  or  adulterated 
Drink  which  snail  have  been  manufactured  according  to^^,^ 
any  Process  patented  before  the  passing  of  this  Act,  either  mav  have 
by  the  Patentee  or  Owner  of  the  Patent,  or  by  any  Person  l^^f^ 
carrying  on  his  business  or  otherwise  claiming  under  him  Opinion  of 
during  the  Continuance  of  such  Patent,  may,  instead  of  ^P^^' 
appealing  to  the  General  or  Quarter  Sessions  of  the  Peace 
or  Shenff  of  the  County,  apply  in  Writing  within  Five 
Days  after  such  Conviction  to  the  Justices  or  Sheriff  Sub- 
stitute, to  state  and  sign  a  Case  for  the  Opinion  of  One  of 
the  Superior  Courts  of  Law  thereon,  in  like  Manner  as 
under  ttie  Statute  of  the  Twentieth  and  Twenty-first  Years 
of  Her  Majesty,  Chapter  Forty-three,  he  might  have  ap- 
plied to  the  Justices  to  state  and  sign  a  Case,  and  thereupon 
all  such  Proceedings  shall  take  place  upon  and  in  relation 
to  such  Application,  and  all  such  Provisions  shall  be  appli- 
cable thereto  as  would  have  taken  place  upon  and  in  rela- 
tion thereto,  and  been  applicable  thereto,  under  the  Provi- 
sions of  the  said  last-mentioned  Act ;  and  in  Scotland^  for 
the  Purposes  of  such  Appeal,  the  Justices  or  Sheriff  Substi- 
tute may  state  and  sign  a  Case  for  the  Opinion  of  the 
Court  of  Session,  in  like  Manner  as  the  Justices  in  England  • 
and  Ireland  may,. for  the  Opinion  of  the  Superior  Courts  of 
Law  under  the  said  Act,  and  the  Court  of  Session  shall 
have  in  relation  thereto  the  like  Powers  as  the  Superior 
Courts  have  under  the  said  Act,  and  all  the  other  Provisions 
of  the  said  Act  shall  be  applicable  to  such  Appeals. 

IX«  In  England  the  Provisions  in  the  Nuisances  Removal  Procedure 
Act  for  England^  1855,  as  to  Procedure,  and  the  Provisions  j^^^i. 
of  the  Act  of  the  Eleventh  and  Twelfth  Years  of  the  Beign  Act 
of  Her  present  Majesty,  intituled  An  Act  to  facilitate  the 
jPer/onnance  of  the  Dutiee  of  Justices  of  the  Peace  and  of 
jSession  within  England  and  Wales  ivith  respect  to  summart/ 
Cawoictions  and  Ordersy  and  in  Scotland  the  ordinary  Rules 
regulating  the  Procedure  of  Justices  of  the  Peace,  so  far  as 
the  same  are  respectively  applicable,  shall  extend  and  apply 
to  Cases  arising  under  this  Act  in  England  or  Scotland ; 
and  all  Moneys  arising  from  Penalties  under  this  Act  in  AppUca- 
aziy  County,  City,  District,  or  Borough  where  there  wneH^^eys. 
.A^naiysts  appointed  under  this  Act  shall,  when  paid  or  re- 
covered, be  paid  in  England  and  Ireland  tp  tne  Vestry, 
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District  Board,  CommissionerB,  County  Treasurer,  or  Town 
Council  for  such  County,  City,  District,  or  Borough  re- 
spectively, to  be  applied  for  the  general  Purposes  of  such 
Vestry,  District  Board,  Commissioners,  County,  City,  or 
Borough  respectively,  and  to  the  Collector  oT  Bogue  Money 
for  eacn  County  in  Scotland. 
Proceed-        X.  All  Proceedings  under  this  Act  in  Ireland  as  to  com- 
ireb^      pelling  the  Appearance  of  any  such   Person  or  of  any 
aTu)  Ck)in-  Witness,  and  as  to  the  Hearing  and  Determination  of  such 
P^^^      Complaints,  and  as  to  the  m&ng  and  executing  of  such 
subject  to  Orders,  and  as  to  the  Applications  of  Fines,  Amerdaments, 
Provisioiw  and  forfeited  Recognizances  imposed  or  levied  under  this 
Vict  c.  93,  Act  at  Petty  Sessions,  shall  be  subject  in  all  respects  to  the 
«d  21  &    Provisions  of  «  The  Petty  Sessions  {Ireland)  Act,  1851," 
c.\oo?^'     «w  the  same  is  amended  by  « The  Petty  Sessions  Clerk 
(Ireland)  Act,  1858"  (when  the  Case  shall  be  beard  in  any 
Petty  Sessions  District),  and  to  the  Provisions  of  the  Acts 
relating  to  the  Divisional  Police  Offices  (when  the  Case 
shall  be  heard  in  the  Police  District  of  Dublin  Metrooohs), 
so  far  as  the  said  Provisions  shall  be  consistent  with  any 
special  Provisions  of  this  Act;   and   when  any  Fine  or 
Penalty  is  imposed  at  any  of  the  Divisional  Police  Offices 
of  Dublin  Metropolis,  or  by  the  Jastices  in  any  Corporate 
Town,  under  the  Provisions  of  this  Act,  such  Fines  and 
Penalties  shall  be  paid  over  to  the  same  Purposes  and  ap- 
propriated and  applied  in  the  same  Manner  as  is  now  by 
Law  authorized  in  respect  of  Fines  and  Penalties  imposed 
at  such  Divisional  Police  Offices,  or  by  the  Justices  in  any 
such  Corporate  Town  respectively. 
Appeal  to       XI.  In  Ireland  any  Person  who  has  been  convicted  of 
si^i^     any  Offence  punishable  by  this  Act  may  appeal  to  the  next 
Court  of  Quarter  Sessions  to  be  held  in  the  same  DiTision 
of  the  County  where  the  Order  shall  be  made  by  any 
Justice  or  Justices  in  any  Petty  Sessions  District,  or  to  the 
Recorder  at  his  next  Sessions  where  the  Order  shall  be 
made  by  the  Divisional  Justices  in  the  Police  District  of 
Dublin  Metropolis,  or  to  the  Recorder  of  any  Corporate  or 
Borough  Town  when  the  Order  shall  be  made  by  any 
Justice  or  Justices  in  such  Corporate  or  Borough  Totim 
(unless  when  any  such  Sessions  shall  oommenoe  within 
Seven  Days  from  the  Date  of  any  such  Order,  in  which 
Case,  if  the  Appellant  sees  fit,  the  Appeal  may  be  made  to 
the  next  succeeding  Sessions  to  be  neld  for  such  Division 
or  Town)  ;  and  it  shall  be  lawful  for  such  Court  of  Quarter 
Sessions  or  Recorder,  as  the  Case  may  be,  to  decide  sach 
.  Ap[>eal,  if  made  in  such  Form  and  Manner,  and  with  sach 
Notices,  as  are  required  by  the  Petty  Sessions  Acts  respei> 
tively  herein-before  mentioned  as  to  Appeals  against  Oiden 
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made  by  Justices  at  Petty  Sessions ;  and  all  the  Provisions 
of  the  said  Petty  Sessions  Acts  respectively  as  to  making 
Appeals  and  as  to  executing  the  Orders  made  on  Appeal, 
or  the  original  Orders  where  the  Appeals  shall  not  be  duly 

Erosecuted,  shall  also  apply  to  any  Appeal  or  like  Order  to 
e  made  under  the  Provisions  of  this  Act. 
XII.  The  expense  of  executing  this  Act  shall  be  borne,  Ab  to  Ex - 
in  the  City  of  London  and  the  Liberties  thereof,  out  of  the  «^^ng 
Consolidated  Rates  raised  by  the  Commissioners  of  Sewers  Act 
of  the  City  of  London  and  the  Liberties  thereof,  in  the  rest 
of  the  Metropolis  out  of  any  Rates  or  Funds  applicable  to 
the  Purposes  of  the  Act  for  the  Better  Local  Management 
of  the  Metropolis,  and  in  Counties  out  of  the  County  Rate, 
and  in  Boroughs  out  of  the  Borough  Fund,  or  out  of  the 
Rogue  Money  in  Counties  in  Scotland. 

Xm.  Nothing  in  this  Act  contained  shall  be  held  toindiot- 
afiect  the  Power  of  proceeding  by  Indictment,  or  to  take  ^J^  Se- 
away any  other  Remedy  against  any  Offender  under  this  medy  not 

Act.  affected. 

XIV.  In  the  Construction  of  this  Act  the  Words  interpre- 
«  Articles  of  Food  or  Drink"  shall  (if  not  inconsistent  with  l^f^^°  ^' 
the  Context  or  Subject  Matter)  include  not  only  all  alimen- 
tary Substances,  whether  Solids  or  Liquids,  but  also  all 
Catables  or  Drinkables  whatsoever  not  being  Medical  Drugs 
or  Articles  usually  taken  or  sold  as  Medicines,  but  this  Act 
shall  not  be  construed  so  as  to  affect  the  ordinary  Reduc- 
tion of  the  Strength  of  Foreign,  British^  or  Colonial  Spirits 
by  Persons  licensed  and  paying  Duties  under  the  Excise. 


erms. 


Cap.  LXXXV. 

An  Actio  amend  Two  Acta  of  the  Seventeenth  and  Eighteenth 
YearSj  and  of  the  Eighteenth  Yeavy  of  Her  present  Majesty, 
relating  to  the  Registration  of  Births,  Deaths,  and  Mar- 
riages in  Scotland. — [6tJi  August  I860.] 

Whereas  it  is  expedient  to  alter  and  amend  the  Act  passed 
i^  the  Seventeenth  and  Eighteenth  Years  of  the  Reign  of 
Her  present  Majesty,  intituled  An  Act  to  provide  for  ^«€i7  a  is 
better  Registration  of  Births,  Deaths,  and  Marriaaes  in  Scot-   ^  '^' 
land,  and  the  Act  passed  in  the  Eighteenth  Year  of  the 
same  Reign,  intitulea  An  Act  to  make  further  Prormon/ofi^  a  19 
the  Registration  of  Births,  Deaths,  and  Marriages  in  Scot-   '°*"*  ^' 
land :  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  follows : 
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Certain  I.  Sections  Eighteen^  Nineteen,  Forty*two,  and  Fifty- 

^^"Icte  ^^^^  ^f  ^^®  first-recited  Act,  and  Section  One  of  the  second, 
repealed,     recited  Act,  are  hereby  repealed. 

Begister  of      II.  It  shall  be  competent  for  any  Person,  on  Payment  of 
E^«^  a  Fee  of  Five  Shillings,  to  register  in  a  Book  to  be  kept  for 
the  Purpose  in  the  General  Registry  Office,  to  be  called 
'^  The  Begister  of  Neglected  Entries,^'  any  Birth,  Death,  or 
Marriage  which  shall  nave  taken  place  in  Scotland  between 
the  Thirty-first  Day  of  December  One  thousand  eight  hun- 
dred and  the  First  Day  of  January  One  thousand  eight 
hundred  and  fifty-five :  Provided  always,  that  in  order  to 
such  Registration  there  shall  be  produced  to  the  Registrar 
General  a  Warrant  to  that  Effect  by  the  Sheriff  of  the 
County  in  which  such  Birth,  Death,  or  Marriage  occurred^ 
to  be  granted  upon  a  Petition,  of  which  Intimation,  by 
Advertisement  or  otherwise,  shall  be  made  as  such  SherS 
may  direct,  and  after  due  Inquiry,  and  hearing  any  Parties 
having  Interest  who  mav  appear  to  oppose  auch  Petition, 
and  which  Warrant,  and  all  written  Documents  prodaced 
to  such  Sheriff,  together  with  his  Notes,  which  sncn  Sheriff 
is  hereby  required  to  take,  of  all  parole  Evidence  adduced 
before  him,  snail  be  transmitted  to  the  Registrar  GreoenJ, 
and  shall  be  retained  among  the  Records  of  his  Office :  Pro-' 
vided  also,  that  a  Copy  of  the  Entrv  of  any  neglected  Birth, 
Death,  or  Marriage  which  occurred!  subsequent  to  the  Year 
One  thousand  eight  hundred  and  nineteen  shall  be  made 
and  transmitted  from  the  General  Registry  Office  to  the 
Registrar  of  the  Parish  or  District  in  which  such  neglected 
Birth,  Death,  or  Marriage  occurred,  and  shall  by  mm  be 
recorded  in  such  Form  and  Manner  as  the  Registrar  General 
may  direct. 
CorrecUoQ      Ul.  If  anv  Error  shall  be  discovered  in  an  Entry  relative 
^^  Be^'"    to  a  Birth,  i)eath,  or  Marriage,  in  any  Register  kept  and 
ten  kept     in  use  prior  to  the  passing  of  the  first-recited  Act,  which 
prior  to  ist  shall  have  taken  place  in  Scotland  after  the  Thirty-first 
185^^^     Day  of  December  One  thousand  eight  hundred^  it  shall  be 
lawful  for  the   Sheriff  of  the  County  wherein  the  said 
Register  is  kept,  upon  the  Ap[dication  of  any  Person  having 
Interest,  of  whicn  Application  such  Intimation  aball  be 
made  as  the  Sheriff  may  direct,  and  upon  Production  o( 
such  Evidence,  written  or  parole,  as  the  Sheriff  shall  deem 
satisfactory,  to  authorize  the  Registrar  General  (or  the 
Registrar  in  whose  Custody  such  Register  may  be  at  the 
Time)  to  correct  the  same  in  such  Form  and  Alaiiner  as 
the  Sheriff  may  direct:   Provided  that  no  Part  of  the 
original  Entry  shall  be  obliterated,  and  that  the  Wanaot 
of  the  Sheriff  authorizing  the  Correction  and  all  written 
Documents  produced  to  him,  together  mth  his  Noles^  which 
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sach  Sheriff  is  herebj  required  to  take,  of  all  parole  Eyi- 
dence  adduced  before  him,  shall  be  transmitted  to  the 
Registrar  General,  and  shall  be  retained  among  the  Records 
of  his  Office. 

IV,  The  Provisions  in  the  Second  and  Third  Sections  of  Provisions 
the  first-recited  Act  with  reference  to  the  Salaries  of  theJ^^^J^Jj"^ 
Registrar  Greneral  and  the  Secretary  to   the  Registrar  17  &:18 
General  are  hereby  repealed ;  and  it  shall  be  lawfxd  for  the^^'j^^^- 
Commissioners  of  Her  Majesty's  Treasury  to  pay  to  the  with  refer- 
Registrar  General  such  Salary  as  that  the  Amount  thereof  ®^*^j®** 
and  of  the  Salary  received  by  him  as  Depute  Clerk  Register  BegiBtrer 
shall  not  together  exceed  the  Sura  of  One  thousand  pounds  ^^?  g** 
per  Annunij  and  to  pay  to  the  Secretary  to  the  Registrar  ury. 
General  such  Salarv^  not  exceeding  Five  hundred  pounds 
per  Annumj  as  shall  from  Time  to  Time  be  fixed  oy  the 
said  Commissioners,  and  such  Salaries  shall  be  paid  out  of 
any  Moneys  to  be  voted  by  Parliament  for  that  purpose. 

y .  It  shall  be  lawful  for  the  Sheriff,  if  he  shall  think  it  Landward 
expedient,  upon  a  joint  Application  of  the  Parochial  Board  |^^j^^ 
of  any  Parish,  and  of  the  Town  Council  of  any  Burgh  of  Parishes 
situated  within  such  Parish,  or  upon  the  Application  of  the  ^^* 
Registrar  General,  to  unite  sucn  Burgh  or  any  Portion 
thereof  to  any  Landward  Part  of  such  Parish,  or  to  unite 
any  Landward  Part  of  such  Parish  to  such  Burgh  or  any 
Portion  thereof,  and  also  to  regulate  and  determine  any 
Questions  which  may  arise  as  to  the  Assessments  to  be 
levied  for  Registration  Purposes  upon   such  Burghs  or 
Portions  of  Burghs,  and  upon  such  Landward  Parts  of  such 
Parishes  respectively,  and  all  Questions  as  to  the  Right  to 
elect  a  Registrar  for  such  nnit^  Districts ;  and  it  shaU  also 
be  lawfiil  for  the  Sheriff  to  regulate  and  determine  all. 
Questions  which  may  arise  as  to  such  Assessment,  or  such 
l^ght  of  Election,  in  the  Case  of  all  Unions  which  shall 
already  have  been  effected  under  the  Provisions  of  the  First 
Section  of  the  second-recited  Act  herein-before  repealed ; 
and  the  Decision  of  the  Sheriff  in  all  such  Cases  shall  be 
final,  and  not  subject  to  Review  in  any  Court  or  by  any 
Process  whatsoever. 

VL  All  existing  Parochial  Registers  of  Births  or  Bap-j^^i^^ 
tisms.  Deaths  or  Burials,  and  Marriages  or  Proclamations  cbLiB^ 
of  Banns,  which  shall  have  been  kept  m  every  Parish  prior  S^s*«||*«- 
to  the  First  Day  of  January  One  thousand  eight  hundred  to'betntns- 
and  fifty-five,  shall,  as  far  as  regards  such  Registers  made^i^^ 
and  entered  prior  to  the  Year  One  thousand  eight  hundred  q^^!^ 
and  twenty,  be  transmitted,  under  the  Direction  of  the  &nd  after 
Sheriff,  to  the  Registrar  General  for  Preservation  in  thej^^^ 
Oeneral  Registry  Office  at  Edinburgh,  and,  as  far  as  regards  Parish  Be- 
such  Registers  from  the  Year  One  thousand  eight  hundred  ^'■*'*^' 
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and  twenty  inclusive  to  the  said  First  Day  of  January  One 
thousand  eight  handred  and  fifty-five,  shall  be  delivered 
over  to  the  Custody  and  Care  of  the  Person  who  shall  have 
been  appointed  Registrar  of  the  Parish  under  the  first- 
recited  Act ;  and  where  any  Parish  shall  be  divided,  such 
last-mentioned  Registers  shall  remain  in  the  Custody  of 
the  Registrar  of  that  Portion  of  the  divided  Parish  wherein 
such  Registers  are  at  the  Time  of  the  Division ;  and  the 
Registrar  to  whom  such  Registers  shall  be  so  delivered 
shall,  if  required  by  the  Registrar  General,  make  or  cause 
to  be  made  exact  Inventories  and  Indexes  thereof  in  so  far 
as  such  Inventories  and  Indexes  do  not  already  exist, 
noticing  in  such  Inventories  any  Blanks  or  Deficiencies 
therein  or  other  Matter  requiring  to  be  noticed ;  and  an 
authenticated  Copy  of  each  such  Inventory,  and  a  general 
Abstract  of  each  such  Index,  shall  be  transmitted  by  him 
to  the  Registrar '  General  for  Preservation  in  the  General 
Registry  Office;  and  the  Registers  firom  the  Year  One 
thousand  eight  hundred  and  twenty  to  the  said  First  Day 
of  January  One  thousand  eight   hundred   and  fifty-five, 
hereby  appointed  to  remain  witn  the  Registrar  of  the  rarish, 
shall,  at  the  End  of  Thirty  Years  after  the  said  First  Day  of 
January^  be  transmitted  under  the  Direction  of  the  Sheriff 
to  the  Registrar  General  for  Preservation  as  aforesaid;  and 
all  such  Registers,  and  the  original  Inventories,  Indexes, 
and  general  Abstracts,  and  the  authenticated  Copies  thereof, 
whether  in  the   Custody  of  the  Registrar  or  Re^strar 
General,  may  be  searched,  and  certified  Copies  or  Extracts 
of  Entries  taken  therefrom,  at  all  reasonable  Times,  by  an; 
Person  upon  Payment  of  the  Fees  authorized  to  be  taken 
for  the  like  Searches  and  Copies  made  in  or  taken  from 
the  Registers  and  Indexes  appointed  to  be  kept  under  the 
first-recited  Act :  Provided  always,  that  in  all  Cases  it  shall 
be  lawful  for  the  SheriflT,  if  he  shall  think  fit,  upon  a  Be- 
presentation  to  that  efiect,  to  direct  that  the  original  Burial 
Registers  shall  remain  in  the  Custody  of  the  Kirk  Session 
to  whom  they  belong,  Copies  of  the  same  being  foinished 
to  the  Registrar  General. 
Sessional        VH.  If  any  of  the  Parochial  Registers  referred  to  shall 
^o''^*^   be  found  to  contain  Entries  relating  to  Sessional  or  othct 
to  the  Kirk  Matters,  as  well  as  Entries  relating  to  Births  or  Baptisms^ 
Session  of  Deaths  or  Burials,  and  Marriages  or  Proclamations  (rf 
Banns,  such  Entries  shall  be  separated  from  the  rest  of  the 
Register,  under  the  Direction  of  the  Registrar  General,  for 
the  Purpose  of  being  bound  and  delivered  over  to  the  Erfc 
Session  of  the  Parish  to  which  the  Register  pertains;  and 
where  it  shall  be  impossible  to  effect  such  Sepaniik>n  in 
consequence  of  the  Sessional  or  other  Matter  being  inter- 
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mixed  with  the  Entries  relating  to  Births  or  Baptisms, 
Deaths  or  Burials,  and  Marriages  or  Proclamations  of 
Banns,  the  whole  of  the  Register  shall  remain  with  the 
Registrar  General,  or  the  Registrar  of  the  Parish,  as  the 
Case  ma;  be :  Provided,  that  it  shall  be  lawfiil  to^  the  Kirk 
Session  or  any  One  acting  under  its  Authority  to  have 
Access  to  and  to  make  Copies  of  such  Sessional  or  other 
Matter  without  Payment  of  Fees:   Provided  also,  that 
where  the  Portion  falling  to  be  delivered  to  the  Kirk 
Session  shall  happen  to  contain  any  Entries  from  which  the 
Occurrence  of  a  Birth  or  Baptism,  Death  or  Burial,  or 
Marriage  or  Proclamation  of  Banns  may  be  proved,  it  shall 
be  lawful  for  the  Registrar  General  to  cause  Copies  of  such 
Entries  to  be  made  for  the  Purpose  of  this  and  the  first- 
recited  Act,  and  the  Cost  of  making  such  Copies  shall  be 
defrayed  in  the  Manner  prescribed  by  the  Fifth  Section  of 
the  said  first-recited  Act. 

Vm.  With  reference  to  the  Twenty-second  Section  of  Provimon 
the  first-recited  Act,  it  shall  be  lawftil  for  the  SheriflP,  on  ^^f^^J^ 
the  Receipt  of  a  written  Application  to  that  Efiect  from  and  OflSces. 
the  Registrar  General,  to  direct  that  a  Fire-proof  Safe  or 
other  rhce  of  Deposit  shall  be  provided  in  any  Parish, 
District,  or  Burgh,  for  the  due  Custody  of  the  Registers 
and  other  Documents  connected  with  Registration,  by  the 
Parochial  Board,  Heritors,  or  Town  Council  of  the  Parish, 
District,  or  Burgh  to  which  such  Registers  pertain ;  and 
the  Cost  of  such  Safe  or  other  Place  oiDeposit  shall  be  in- 
cluded under  the  Assessment  authorized  to  be  levied  by 
the  Fiftieth  Section  of  the  first-recited  Act ;  and  further,  it 
shall  be  lawful  for  the  Parochial  Board,  Heritors,  or  Town 
Council  of  any  Parish,  District,  or  Burgh,  where  they  shall 
consider  it  expedient,  to  include  under  we  aforesaid  Assess- 
ment such  Sums  as  may  be  required  for  the  Provision  and 
Maintenance  of  a  suitable  Office  for  the  Use  of  the  Regis- 
trar ;  provided  that  such  Office  shall  be  situated  within  such 
Parish,  District,  or  Burgh. 

IX.  The  latter  Portion  of  the  Twenty-fiflh  Section  of  Provimon 
the  first-recited  Act,  with  reference  to  the  annual  Publica-^^^^ 
tion  by  the  Sheriff  of  a  List  of  Kefflstrars  and  Assistant  a&d  is 
Rec^strars,  is  hereby  repealed :  Provided  that  all  Elections  ^'^  m-^' 
of  Registrars  shall  be  intimated  to  the  Sherifi^  as  well  as  nuai  Pub- 
to  the  Registrar  General,  in  the  Manner  prescribed  byLteSTf^^ 


the  Xwelfth  Section  of  the  first-redted  Act,  and  that  due  Beffistnuv 
Intimation  shall  be  made  by  the  Sheriff  of  all  newly  ap-*^'^*^^* 
pointed  Registrars  in  such  ^Porm  as  he  may  consider  ex-^JT 


pedieni 

X*.   The  Birth  of  any  Child  of  Scottish  Parents,  or  the  Rcgrister 
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of  Births,    Death  or  Marriage  of  any  Scottish  Snbject,  which  shall  hare 
aiS  mSIt-   ^^^^  place  in  any  Foreign  Country  since  the  passing  of 
riages  of    the  first-recited  Act^  if  intiniated  to  the  Beristrar  G^eral 
Ir^^te     w^^*n  Twelve  Months  after  the  passing  of  this  Act,  and 
occurring  the  Birth  of  any  Child  of  ScoUuh  l^arents,  or  the  Death  or 
CounSM!'  Marriage  of  any  Scottish  Subject,  which  shall  take  place  in 
any  Foreign  Country,  if  intimated  to  the  B^istrar  General 
within  Twelve  Months  after  the  Date  thereof,  in  accordance, 
as  near  as  may  be,  with  the  Forms  prescribed  in  Schedule 
(A.),  (B.),  and  (C.)  respectively  to  the  first-recited  Act 
annezeid,  and  duly  certified  by  the  British  Consul  of  the 
Country  or  District  within  which  such  Birth,  Death,  or 
Marriage  shall  have  taken  place,  shall  be  entered  in  a  Book 
to  be  kept  for  the  Purpose  in  the  General  Registry  Office, 
to  be  called  ^^  The  Foreign  Register ;"  and  all  such  Intima- 
tions shall  be  filed,  and  tne  relative  Entries  verified  by  the 
SiOTature  of  the  Registrar  General. 
Provision       XI.  So  much  of  the  Thirty-first  Section  of  the  first-re- 
si  on?     c^^^  -^^^  ^  requires  the  Signature  of  the  Sherifi^  in  the 
&  18  Vict,  Register  of  Births,  in  the  Cases  therein  referred  to,  is 
to  the**     hereby  repealed;  and  in  lieu  thereof  the  Signature  of  the 
Signature  District  Examiner,  appointed  under  the  Provisions  of  the 
^^l^p     Third  Section  of  the  second-recited  Act,  shall  be  sufBdent: 
bY  the       Provided  always,  that  in  all  such  Cases,  before  the  Examiner 
^aied.    A^^bi^  ^  Sifjrnature  to  the  Register,  the  Registrar  shaU 
produce  the  written  authority  of  the  Sherifi^  for  making  the 
Registration,  which  shall  be  transmitted  along  with  the 
Duplicate  Registers  to  the  Registrar  General:   Provided 
also,  that  the  Entry  of  any  Birth,  which  shall  have  be® 
registered  upwards  of  Three  Months  after  its  Occxurrence, 
if  signed  by  such  Examiner,  shall  be  admisnble  in  Evidence 
to  prove  such  Birth,  anything  in  the  said  Section  to  the 
contrary  notwithstanding. 
Mode  of         Xn.  Whereas  Doubts  have  arisen  as  to  the  Mode  of 
th^^PeriS  reckoning  the  Period  of  «  Six  Months,^  refeiTed  to  m  the 
of "  Siz^     Thirty-second  and  Thirty-third  Sections  of  the  first-recited 
wfej^to  -^ct :  It  is  herebv  declared.  That  unless  a  Certificate,  in  the 
in  Sects.     Form  of  Schedules  (D.)  or  (E.)  to  the  said  Act  annexed,  ii 
of  ^^is  pi^^^nted  to  the  R^strar  within  Six  Months  after  the  Be- 
Vict,  c.  so.  gistration  of  the  Birth  to  which  such  Certificate  relates,  it 
shall  not  be  lawfiil  for  the  Re^strar  to  record  the  Baptismal 
or  other  Name,  without  the  written  Authority  of  the  Sheriff 
endorsed  upon  such  Certificate. 
AddMons       XIII.  Tne  Additions  and  Alterations  directed  and  autho- 
tionst^'^rized  by  the  recited  Acts  to  be  made  in  the  Dnnlicate 
be  inserted  Registers,  instead  of  being  given  Efiect  to  in  the  Manner 
B^sgiTter  of  therein  prescribed,  shall  be  insert^  in  the  Raster  of  Cor- 
rected Entries,  referred  to  in  the  Sixty-third  Secdoxi  of  the 
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fint-recited  Act,  in  such  Form  and  Manner  as  the  Be^strar  Cknrected 
General  may  direct  ^*™^ 

Xiy.  The  Medical  Certificate  referred  to  in  the  Forty*  Medicfti 
first  Section  of  the  first-recited  Act  shall  be  transmitted  by  ^^^^ 
the  Medical  Person  to  the  Eegistrar  within  Seven  DaysmitCer- 
after  the  Death  of  the  Person  to  whrai  it  relates,  inst^  ^D^to 
within  Fourteen  Days  thereafter :  Provided  that  in  Case  the  lu^is- 
snch  Certificate  shaU  not  be  so  transmitted,  the  Registrar  g^^*^ 
shall  transmit  to  snch  Medical  Person  a  Form  of  the  Certi-  Days. 
ficate  prescribed  by  the  said  Act,  and  by  a  written  or  printed 
Beqoisition,  xmder  his  Hand,  shall  require  such  Medical 
Person  forthwith  to  return  to  theBegistrar  such  Certificate 
duly  filled  up  in  Terms  of  the  said  Act ;  and  such  Certifi- 
cate so  filled  up  shall  be  so  returned  within  Three  Days 
after  the  Beceipt  thereof  by  such  Medical  Person. 

XV.  So  much  of  the  Forty-sizth  Section  of  the  first- Pi^tWom 
recited  Act  as  provides  for  a  copy  of  Schedule  (C.)  to  the  4^  ^^^^2 
said  Act  annexed  being  given  out  along  with  the  Certi6cateo<.i7  &  is 
of  Proclamation  of  Banns,  and  so  much  of  the  Fifty-second  ^^^'^i^' 
Section  of  the  said  Act  as  requires  the  Registrars  to  furnish  duie  (C^ 
Co|Hes  of  the  said  Sdiedule  to  Session  Clerks,  are  hereby '^^^^^^ 
TBppaled :  Provided  that  in  every  Case  of  regular  Marriage 
a  Copy  of  the  said  Schedule  shall,  upon  Production  of  the 
Gertmcate  of  Proclamation  of  Bums,  be  procured  by  the 
Parties  contracting  the  Marriage,  previous  to  its  Solemni- 
zation, fix>m  the  &gistrar  of  the  Parish  or  District  within 
^vrhich  such  Marriage  is  intended  to  be  solemnized,  who  shall 
be  bound,  as  far  as  possible,  to  fill  up  the  said  Schedule. 

XVL  So  much  of  the  Fiftieth  Section  of  the  first-recited  AitonUion 
Act  as  requires  the  Examination  and  Verification  by  the  ^|  ^^  ^ 
Sheriff  of  the  Registrar's  half-yeariy  Accounts  of  Registra-  vict,  o.  so, 
tions  is  hereby  repealed;  and  in  lieu  thereof  it  shall  hej|^^^~ 
lawfiil  for  the  Parochial  Board  or  Heritors  by  whom  the  Begi£w*s 
r^tive  Assessment  is  levied,  to  take  such  Proceedin^p  as  ^^^^^ 
may  be  deemed  expedient  for  the  Purpose  of  ascertaming^Uo^ 
the  Correctness  of  such  Accounts. 

XYII.  It  shall  be  lawfiil  fiir  the  Registrar  to  include  in  ProTision 
bis  halt-yearly  Accounts  of  Registrations  the  Expense  At-^^^^' 
trending  the  Postage  or  Carriage  of  all  Letters  or  Packets,  Registrar's 
and  all  other  necessary  Disbursements  relatingexclusively  ^^^^*^^ 
to  the  Execution  of  Ins  OiBce,  and  for  all  such  Expenses  he  ^ 
shall  be  repaid  out  of  the  Assessment  authorized  to  be  levied 
bj  the  Fiftieth  Section  of  the  first*recited  Act ;  and  the 
necessary  Expense  incurred  in  the  Correction  of  an  Error 
mxnder  the  Provisions  of  the  Sixty-third  Section  of  the  first- 
T-ecited  Act,  where  such  Expenses  are  not  paid  by  the  Party 

Parties  through  whose  Fault  such  Error  was  committed, 
nd  where  such  Error  was  not  committed  through  the 
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Registrar's  own  Carelessness,   shall  be  defrayed  by  the 
Parochial  Board,  and  shall  be  included  under  we  aforesaid 
Assessment :  Provided  that  it  shall  be  lawful  for  the  Paro- 
chial Board  to  recover  sudi  Expenses  fiN>m  the  Party  or 
Parties  through  whose  Fault  the  said  Error  was  committed : 
Provided  also,  that  where  any  Search  or  Extract  shall  be 
required  by  or  on  behalf  of  a  Pauper,  the  Be^strar  shall  be 
entitled  to  include  the  Cost  thereof  in  the  Account  which 
he  IB  required  to  render  to  the  Parochial  Board  under  the 
Fiftieth  Section  of  the  Act  first  before  recited. 
As  to  Be-       X  VUL  If  any  Begistrar  shall  represent  to  the  Begistcar 
muneni-     General  that  his  Bemuneration  under  the  Provisions  of  the 
R^i^^.   Fiftieth  Section  of  the  first-recited  Act  is  inadequate,  the 
Begistrar  General  may  require  the  Parochial  Board  to  in* 
crease  the  Sum  payable  to  the  Begistrar  to  such  Amount  as 
the  Begistrar  General  considers  necessary ;  and  in  the  ev^t 
of  the  J?arochial  Board  delaying  or  reniring  to  pay  such 
increased  Bemuneration^  it  shall  be  lawful  for  the  Begstnr 
General  to  make  a  summary  Application  to  the  Sheriffi  who 
shaU,  after  hearing  Parties  ana  making  such  Inquiry  as  he 
thinks  fit,  determine  both  the  Expediency  of  any  such  In- 
crease, and  the  Amount  thereof^  and  all^EImenses  inconed 
in  and  with  resnect  to  such  Application  shall  be  pud  by  the 
Parochial  Board,  or  the  Begistrar,  as  the  Sheriff  may  de- 
termine ;  and  the  Decision  of  the  Sheriff  in  all  such  ' 
cations,  both  on  the  Merits  and  as  to  Ebqienses,  si 
final  and  not  subject  to  Beview  in  any  Court  or  by  an; 
Process  whatsoever. 
Clerical         XIX.  It  shall  be  lawftd  for  the  District  Examiners,  ap- 
^J^^*^_  pointed  under  the  Provisions  of  the  secondnrecited  Act,  to 
cato  i^iB-  correct  all  such  clerical  Errors  as  may  be  diBoovered  at  the 
^  may    periodical  Examination  of  the  Duplicate  Begisters,  subject 
6d^^   to  such  Bules  and  Begulations  as  may  be  made  by  the 
District      Beffistrar  General,  with  the  Approbation  of  One  of  Her 

^"'  Maiesbr's  Principal  Secretaries  of  State. 

Com*  aXT.  This  Act  shaU  commence  and  take  effect  Stom  and 

mence-      after  the  passing  thereof,  with  the  Exception  of  Secti^ 

ment  of      Eleven,  Thirteen,  and  Nineteen,  and  so  much  of  Secticm 

One  as  provides .  for  the  Bepeal  of  Sections  Forty-two  and 

Fifty-four  of  the  first-recited  Act,  which  shall  not  take 

Efi€K;t  till  the  First  Day  of  January  One  thoasand  eight 

hundred  and  sixty-one ;  and  the  recited  Acts,  excepting  io 

so  far  as  altered  by  this  Act,  shall  remain  in  full  jForce  and 

Effect ;  and  this  Act  shall  be  deemed  a  Part  of  the  recited 

Acts,  and  shall  be  read  and  construed  therewith  as  if  the 

Three  Acts  formed  One  Act. 
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Cap.  LXXXIX. 

An  Act  to  extend  in  certain  Cases  tJie  Pracinons  of  Uie 
Superannuation  Actj  1859.— [13t&  AngOBt  I860.] 

Whereas  it  is  expedient  that  Provision  ahoold  be  made 
for  the  Grant  of  Saperannaation  Allowances  to  Persons 
who  may  have  served  both  in  the  Office  of  the  Secreta^  of 
State  for  India,  and  likewise  in  the  permanent  Civil  Ser- 
vice of  the  State,  within  the  Meaning  of  Section  Seventeen 
of  the  Superannuation  Act,  1859 :  Be  it  enacted  by  the 
Qaeen's  most  Excellent  Majesty,  by  and  with  the  Advice 
and  Consent  of  the  Lords  Spiritnal  and  Temporal,  and 
Commons,  in  this  present  I^liament  assembled,  and  by 
the  Authority  of  the  same,  as  follows : 

I.  Whenever  any  Person  shall  have  been  transferred  Super- 
from  any  Situation  or  Employment  in  the  permanent  Civil  ^^^^5^ 
Service  entitling  him  to  Superannuation  Allowance  under  u>  extend* 
the  Superannuation  Act,  1859,  to  any  Situation  or  Employ-  j^i^t^^' 
ment  in  the  Office  of  the  Secretary  of  State  for  Indioj  vice  in  the 
entitling  him  to  Superannuation  Allowance  imder  Section  ^^^^ 
Eighteen  of  the  ^^  Act  for  the  better  Government  of  India^^  of  sute 
Twenty-one  and  Twenty-two  Vietariaj  Chapter  One  hun-^^^^^'^ 
dred  and  six,  or  whenever  any  Person  shall  have  beenmrmanent 
transferred  from  any  such  last-mentioned  to  any  such  first- ^^^^i" 
mentioned  Situation  or  Employment,  such  Person  shall 
be  entitled  to  Super^nuation  Allowance  calculated  on  his 
whole  Service  according  to  the  Provisions  of  the  Supers 
aonuation  Act  aforesaid,  and  such  Allowance  shall  be  paid 
out  of  the  Bevenues  of  India  and  out  of  the  Consolidated 
Fund  of  the  United  Elingdom  of  Great  Britain  and  Ireland, 
or  out  of  Moneys  voted  by  Parliament,  in  such  Portions  re- 
spectively as  shall  have  been  earned  by  such  Person  in  the 
respective  Services  aforesaid. 


Cap.  XC. 

An  Act  to  repeal  the  Duties  on  Cfame  Certifieatee  and  Cer- 
tifieates  to  deal  in  Game,  and  to  impose  in  Ueu  thereof 
Duties  on  Excise  Licences  and  Certifieatee  for' the  like  Pur^ 
poses.— [IStli  August  I860.] 

B£  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
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and  Temporal,  and  Commonsi  in  this  present  Parliament 
assembled,  and  by  the  Authority  of  the  same,  as  foUows : 
A(ier  L  From  and  after  the  passing  of  this  Act  the  respective 

^A^t^'  Duties  of  Assessed  Taxes  now  payable  under  the  several 
the  Duties  Acts  of  Parliament  in  that  Behalf  in  respect  of  Certificates 
of  CeniA-  ^  ^'  Game  in  Great  Britain^  and  to  deal  in  Game  in 
oateB  to  England^  and  all  the  Provisions,  Rules,  and  Directions  for 
^Y^^  assessing,  charging,  and  collecting  any  of  the  said  Duties 
Oameas  Contain^  in  Schedule  (L.)  of  the  Act  passed  in  the  Fifty- 
oontomed  gecond  Year  of  King  George  the  Third,  Chapter  Ninetv- 
^93,  '  '  three,  and  also  the  Duties  now  payable  in  Ireland  nnderthe 
Bohedaie  A.ct  passed  in  the  Fifty-sixth  Year  of  King  George  the 
^61^  Third,  Chapter  Fifty-six,  in  r^pect  of  every  Certificate  of 
and  1  &  2  having  roistered  a  Deputation  as  a  Gamekeeper,  and  in 
^ii^^'  respect  of  every  Certificate  to  authorize  any  !PeraoD,  not 
being  a  Gamekeeper,  to  kill  &ame  in  Ireland^  and  also  the 
Nineteenth  and  Twentieth  Sections  of  the  Act  pas^  in 
,  the  First  and  Second  Years  of  King  WilUam  the  Fourth, 

Chapter  Thirty-two,  shall  respectively  cease  and  determine^ 
and  the  same  are  hereby  repcHnled,  except  as  to  any  Anean 
of  the  said  Duties  respectively,  and  as  to  any  Penalties  in- 
curred before  the  Commencement  of  this  Act. 
inUeuof       II.  In  lieu  of  the  Duties  hereby  repealed  there  shall  be 
ro*^^Ted.    S^^^^j  charged,  and  paid  for  and  upon  the  several  Licences 
S^eDuties  and  Certificates  to  take  or  kill  Game,  and  Licences  to  deal 
**®"j"-      in  Game  herein-after  mentioned,  the  respective  Duties  or 
beTevied.   Sums  of  Mouey  hereiu-after  expressed  or  denoted ;  (that  is 
to  say,) 

£  a.  i 
For  a  Licence  in  Great  Britain  or  a  Certificate 
in  Ireland  to  be  taken  out  by  eveiy  Person 
who  shall  use  any  Dog,  Gun,  Net,  or  other 
Engine  br  the  Purpose  of  taking  or  killing 
any  Game  whatever,  or  any  Woodcock, 
Snipe,  Quail,  or  Landrail,  or  any  Conies, 
or  any  Deer,  or  shall  take  or  kill  by  any 
Means  whatever,  or  shall  assist  in  any  Man- 
ner in  the  taking  or  killing  by  any  Means 
whatever  of  any  Grame,  or  any  Woodcock, 
Snipe,  Quail,  or  Landrail,  or  any  Coney,  or 
any  Deer : 

If  such  Licence  or  Certificate  shall  be  taken 
out  after  the  Fifth  Day  of  April  and  before 
the  First  Day  o(  November^ 
To  expire  on  the  FiflJi  Day  of  April  in 

the  following  Year  .  .     3    0    0 

To  expire  on  the  Thirty-first  Day  of 
October  in  the  same  Year  in  which  the 


GAME  CERTIFICATEB,  ETC.  67 

/  £      8,       ih 

Licence  or  Certificate  shall  be  taken 

out  .  .  •  .200 

If  sach  Licence  or  Certificate  shall  be  taken 

oat  on  or  after  the  First  Day  o(  November^ 

To  expire  on  the  Fifth  Day  of  AprU 

following  .  .  .200 

Provided  always.  That  any  Person  having  the 
Bight  to  kill  Game  on  any  Lands  in  England 
or  Scotland  shall  be  entitled  to  take  out  a 
Licence  to  authorize  any  Servant  for  whom  he 
shall  be  chargeable  to  the  Duty  of  Assessed 
Taxes  as  a  Gamekeeper,  to  kill  Game  upon  the 
same  Lands,  upon  Payment  of  the  Daty  of  2  0  0 
And  for  every  Licence  to  deal  in  Game  in 
Enalandj  Seotlandy  or  Ireland jto  be  granted 
unaer  this  Act  .  .  .200 

in.  The  Duties  by  this  Act  granted  shall  be  under  the  i>vtiei 
Management  of  the  Commissioners  of  Inland  Revenue,  and  ^e^^U^ 
shall  be  deemed  to  be  Excise  Duties,  and  all  the  Powers,  Duties 
Provisions,  Claoses,  Begalations,  and  Directions  contained  ^^« 
in  any  Act  relating  to  Excise  Duties  or  to  Penalties  under  sioners  of 
Excise  Acts,  and  now  or  hereafter  in  Force,  shall  respectively  j^^^g, 
be  of  full  Force  and  Effect  with  respect  to  the  Duties  by 
this  Act  granted,  and  to  the  Penalties  nereby  imposed,  so  far 
as  the  same  are  or  may  be  applicable,  and  shall  be  observed, 
applied,  and  enforced  for  and  in  the  collecting,  securing, 
and  recovering  of  the  said  Duties  and  Penalties  hereby 
granted  and  imposed  respectively,  and  otherwise  in  relation 
thereto,  so  far  as  the  same  shall  be  consistent  with  and  not 
superseded  by  the  express  Provisions  of  this  Act,  as  fully 
and  effectually  as  if  the  same  had  been  herein  repeated  and 
specially  enacted  in  this  Act  with  reference  to  the  said  last- 
mentioned  Duties  and  Penalties  respectively. 

IV.  Every  Person  before  he  shall  in  Great  Britain  take,  Licence  to 
kill,  or  pursue,  or  aid  or  assist  in  any  Manner  in  the  taking,  ^^t  for'^ 
killing,  or  pursuing  by  any  Means  whatever,  or  use- any  taking  or 
Dog,  Gun,  JJet,  or  other  Engine  for  the  Purpose  of  taking,  ^"Jfin 
kilhng,  or  pursuing  any  Game,  or  any  Woodcock,  Snipe,  Great 
Quail,  or  Landrail,  or  any  Coney,  or  any  Deer,  shall  take  out  ®'****"' 

a  proper  Licence  to  kill  Game  under  this  Act,  and  pay  the 
Duty  hereby  made  payable  thereon  ;  and  if  any  Person  shall  Penalty 
do  any  such  Act  as  herein-before  mentioned  in  Great  Britain  '^^^ 
-without  having  duly  taken  out  and  having  in  Force  such  Li- 
cence as  aforesaid,  he  shall  forfeit  the  Sum  of  Twenty  Pounds. 

V.  The  following  Exceptions  and  Exemptions  from  the  ^oep- 
Duties  and  Provisions  ot  this  Act  are  hereby  made  and^^^*^*^ 
granted ;  (that  is  to  say,)  UonT^ 
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Exceptions. 

1.  The  taking  of  Woodcocks  and  Snipes  with  Nets  or 

Springes  in  Crreat  Britauu 

2.  The  taking  or  destroying  of  Conies  in  Crreat  BrUain 

by  the  Iroprietor  of  any  Warren  or  of  any  indoeed 
Gronnd  whatever,  or  by  the  Tenant  of  Lands,  either 
by  himself  or  by  his  Direction  or  Permission. 

3.  The  pnrsning  and  killing  of  Hares  respectively  by 

conrsing  with  Greyhounds,  or  by  honting  with 
Beagles  or  other  Honnds. 

4.  The  pursuing  and  killing  of  Deer  by  hunting  with 

Hounds. 

5.  The  taking  and  kiUing  of  Deer  in  any  inclosed  Lands 

by  the  Owner  or  Occupier  of  such  Lands,  or  by  his 
Direction  or  Permission. 

Exemptionsm 

1.  Any  of  the  Royal  Family. 

2.  Any  Person  appointed  a  Gamekeeper  on  behalf  of  Her 

Miyesty  by  the  Commissioners  of  Her  Majest/s 
Woods,  Forests,  and  Land  Revenues,  under  the 
Authority  of  any  Act  of  Parliament  relating  to  the 
Land  Revenues  of  the  Crown. 

3.  Any  Person  aiding  or  assisting  in  the  taking  or  killing 

of  any  Game,  or  any  TVoodcock,  Snipe,  Qaai), 
Landrail,  or  Coney,  or  any  Deer,  in  the  Company 
or  Presence  and  for  the  Use  of  another  Person  who 
shall  have  duly  obtained,  according  to  the  Directions 
of  this  Act,  and  in  his  own  Right,  a  Licence  to  kill 
Game,  and  who  shall  by  virtue  of  such  Licence  then 
and  there  use  his  own  Dog,  Gun,  Net,  or  other 
Engine  for  the  taking  or  killing  of  such  Gaine^ 
Woodcock,  Snipe,  Quail,  Landrail,  Coney,  or  Deer, 
and  who  shall  not  act  therein  by  virtue  of  any  Defn- 
tation  or  Appointment. 

4.  And,  as  regards  the  killing  of  Hares  only,  all  PerMXu 

who,  un(fer  the  Provisions  of  the  Two  several  Acts, 

11th  and  12th  Vtciorioj  Chapter  29  and  Chapter  30 

respectively,  are  authorized  to  kill  Hares  in  Englaad 

ana  Scotland   respectively,  without   obtaining  so 

annual  Game  Certificate. 

Nothing         yi.  Provided  always  that  nothing  herein  contained  shsll 

ato  ii"    extend  to  repeal,  alter,  or  affect  any  of  the  Provisions  of  the 

&  12  Vict,  said  Two  several  Acts  of  the  Eleventh  and  Twelfth  Tears 

80,  exo^t  ^^  ^^f  Majesty,  Chapter  Twenty-nine  and  Chapter  ThirCj, 

th^         further  than  that  the  Term  '<  Game  Certificate  **  in  the  said 

"^      Acts  respectively  used  shall  be  construed  to  mean  a  LioeDc« 
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to  kill  Game  under  the  Provisions  of  this  Act,  and  shall  be  c«rtifl; 
so  read  accordingly ;  and  that  the  Term  "  Game  Certifi-  ^dd  Acte, 
cate"  used  in  the  Act  of  the  First  and  Second  Years  ofandaisoin 
King  William  the  Fourth,  Chapter  Thirty-two,  shall  be  con-  \^^J^' 
strued  and  read  in  like  Manner;  and  that  wherever  in  theshaUbe 
said  last-mentioned  Act  the  Duty  of  Three  Pounds  Thirteen  S^^^^ 
Shillings  and  Sixpence  on  a  Game  Certificate  is  mentioned  to  km 
the  Duty  of  Three  Pounds  on  a  Licence  to  kill  Game  shall  ^^*™^*' 
be  read  in  lieu. 

Vll.  Any  Person  having  the  Right  to  kill  Game  on  any  Licences 
Lands  in  Enaland  or  Scotlandy  and  being  charged  or  liable  ^^  o^^ 
to  be  charged  to  the  Assessed  Tax  on  Servants  in  respect  of  on  behalf 
any  Gameleeper,  by  whomsoever  deputed  or  appointed,  and  gfem^tT^ 
whether  deputed  or  appointed  or  not,  and  any  irerson  grant-  acting  as 
ing  a  Deputation  or  Appointment  in  Great  Britain  to  the^^^^f^^ 
Servant  of  anv  other  Jrerson  who  shall  be  duly  charged  to  Persona 
the  Assessed  Tax  on  Servants  in  respect  of  such  Servant,  ^^^^ 
whether  as  Gamekeeper  or  in  any  other  Capacitv,  with  kiii  Game, 
Power  and  Authority  to  take  or  lull  any  Game,  shall  re-  ^^^^^ 
spectively  be  at  liberty  to  take  out  a  Licence  to  kill  Game  tiona  from 
on  behalf  of  any  such  Servant,  on  Payment  of  the  Duty  of^^^ 
Two  Pounds  for  the  Year  ending  on  the  Fifth  Day  of  April, 
and  such  Licence  shall  exempt  the  Servant  named  therein 
during  his  Continuance  in  the  same  Capacity  and  Service, 
and  on  his  quitting  such  Service  shall  also  exempt  any  Ser- 
vant who  shall  succeed  him  in  the  same  Service  and  Capacity, 
or  who  shall  succeed  to  the  Deputation  of  the  same  Manor 
or  Royalty  or  Lands  within  the  Year  for  which  the  Licence 
is  granted,  during  the  Remainder  of  such  Year ;  and  no 
sacn  Servant  on  whose  behalf  a  Licence  shall  have  been 
duly  obtained  as  aforesaid  shall  be  required  to  obtain  a 
Xiicence  for  himself,  or  be  liable  to  any  Penalty  by  reason 
of  not  obtaining  a  Licence  in  his  own  Name. 

YIU.  Every  such  Licence  to  kill  Game  taken  out  on  On  Change 
behalf  of  any  such  Servant  as  aforesaid  shall,  upon  the  Re-  ^5^^^ 
vocation  of  any  such  Deputation  or  Appointment,  or  on  his  Beirocation 
quitting  the  Service  of  the  Master  by  whom  such  Licence  ^q^*£^^" 
snail  have  been  taken  out,  be  from  thenceforth  of  no  further  cence  may 
Hffect  as  to  the  Person  named  therein  as  such  Servant,  or^^* 
so  deputed  or  ap{>ointed  as  aforesaid ;  but  if  within  the  Year  successor. 
for  wnich  such  Licence  was  granted  the  said  Master,  on  the 

guitting  of  such  Servant,  shall  employ  another  Servant  as 
ramekeeper  in  his  Stead,  or  the  Person  by  whom  such 
X)eputation  or  Appointment  was  made  shall  on  the  Revoca- 
t;ion  thereof  make  a  new  Deputation  or  Appointment  to  any 
Person  in  his  Service,  or  in  the  Service  of  the  same  Master 
bjr  whom  such  Licence  shall  have  been  taken  out,  and  who 
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shall  have  been  charged  or  be  chargeable  to  the  said  Assessed 
Tax  on  Servants  as  aforesaid,  the  Officer  bjr  whom  sach 
Licence  was  granted,  or  the  proper  Officer  appointed  by  the 
Commissioners  in  that  Behalt,  shall  renew  such  Licence  for 
the  Remainder  of  that  Year,  on  behalf  of  the  firesh  Servant 
or  the  Perscm  so  newly  appointed,  as  the  Case  may  be,  with- 
out Payment  of  any  farther  Duty,  by  indorsing  on  such 
Licence  the  Name  and  Place  of  Abode  of  the  said  Isst- 
mentioned  Servant,  or  the  Person  to  whom  such  last-men- 
tioned Deputation  or  Appointment  shall  have  been  granted, 
and  declaring  the  same  to  be  a  renewed  Licence  free  of 
Dnty. 
Snoh  Li-        IX.  Provided  always,  That  no  snch  Licence  taken  ont 
^^^i^^  for  or  on  behalf  of  any  Person,  being  snch  Servant  or  acting 
for  ActB     under  a  Deputation  or  Appointment  as  aforesaid,  sbaS  be 
iSSto^of**'  available  for  such  Person  m  any  Suit  or  Prosecution  where 
the  Manor  Proof  shall  be  givcn  of  his  doing  or  having  done  any  Act 
for^Uch   ^^^  which  a  Licence  is  required  under  this  Act  on  Land  on 
the  Parties  which  his  Master  had  not  a  right  to  kill  Game. 
^^^  X.  If  any  Person  shall  be  discovered  doing  any  Act 

Gkme-  whatever  in  Great  Britain  in  respect  whereof  a  Licenoe  to 
*^®*P®"-  kill  Oame  is  required  under  this  Act,  by  any  Officer  of  In- 
doing^ny  ^^^^  Ecvenue,  or  by  any  Lord  or  Gamekeeper  of  the  Manor, 
Act  re-  Boyalty,  or  Lands  wherein  snch  Person  shall  then  be,  or  bj 
2i^<S  to  *"y  Person  having  duly  taken  out  a  proper  Licence  to  HI 
kiu  Game,  Game  uudcr  this  Act,  or  by  the  Owner,  Landlord,  Lessee^ 
tho^"^  or  Occupier  of  the  Land  on  which  such  Person  shall  tken 
on  De^^  be,  it  snail  be  lawful  for  such  Officer  or  other  Penoo 
n*n|^or  aforesaid  to  demand  and  require  irom  the  Person  so  acting 
their  the  Production  of  a  Licence  to  kill  Game  issued  to  him ; 
pimm"  f  ^"^  ^^^  Person  so  acting  is  hereby  required  to  produce  soch 
Besidence,  Licence  to  the  Person  so  demanding  the  Production  therettf) 
&0.  and  to  permit  him  to  read  the  same,  and  (if  he  shall  think 

fit)  to  take  a  Copy  thereof  or  of  any  Part  thereof;  or  in 
case  no  such  Licence  shall  be  produced  to  the  Perscm  de 
manding  the  same  as  aforesaid,  then  it  shall  be  lawftd  for 
the  Person  havinc  made  such  Demand  to  require  the  Pobob 
so  acting  forthwith  to  declare  to  him  his  Christian  and  Svt- 
name  and  Place  of  Besidence,  and  the  Place  at  which  lie 
shall  have  taken  out  such  Licence ;  and  if  such  Person  shall) 
Penalty  for  after  such  Demand  made,  wilfully  refuse  to  produce  and 
^**  show  a  Licence  to  kill  Game  issued  to  him,  or  in  default 
thereof  as  aforesaid  to  give  to  the  Person  so  demanding  the 
same  his  Christian  and  Surname  and  Place  of  Be6i<kDee, 
and  the  Place  at  which  he  shall  have  taken  out  such  Licence, 
or  if  he  shall  produce  any  false  or  fictitious  Licence,  or  pn 
any  fiEilse  or  fictitious  Name  or  Place,  or  if  he  shall  refuse  to 
permit  any  Licence  which  he  may  produce  to  be  read,  or  a 
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Copy  thereof  or  of  any  Part  thereof  to  be  takeii|  he  shall 
forfeit  the  Sam  of  Twenty  Pounds. 

XI.  If  any  Person,  having  obtained  a  Licence  to  killLioenoeto 
Grame  under  this  Act,  shall  be  convicted  of  any  Offence  pJJJt^ti' 
under  Section  Thirty  of  the  said  Act  of  the  First  and  Second  oonyieted 
Years  of  King  WiUiam  the  Fourth,  Chapter  Thirty-two,  or  g^^y^ 
under  the  Act  of  the  Second  and  Third  Years  of  King  under  i  a 
WiUiam  the  Fourth,  Chapter  Sixty-eight,  the  said  Licence  l^^^\  ^ 
shall  thenceforth  be  null  and  void.  s  w\  c 

*      XU.  The  Commissioners  of  Inland  Bevoiue  shall^  when  ^* 
and^  as  they  shall  see  fit,  cause  Lists  of  the  Names  and  ^^^ 
Besidences  of  the  several  Persons  to  or  for  whom  Licences  Dubiish 
to  kill  Game  have  been  granted  under  this  Act  to  be  inserted  p^^[ 
in  such  Newspapers  or  published  in  such  other  Manner  as  licensed 
to  them  shall  seem  proper,  distinguishing  in  such  Lists  the^^^ 
Persons  acting  under  any  Deputation,'  Appointment,  or 
Authority  fi^m  others,  and  the  Manors,  Boyaities,  or  Lands 
for  which  Deputations,  Appointments,  or  Authorities  have 
been  granted,  and  also  distinguishing  the  Bate  of  Duty  paid 
for  such  Licences. 

XTTT.  All  the  Clauses  and  Provisions  of  the  Two  several  ^/?^^°' 
Acts  passed  respectively  in  the  First  and  Second  Years  of  ^.4^  e.  32, 
King  WiUiam  the  Fourth,  Chapter  Thirty-two,  and  thean^2&8  ' 
Second  and  Third  Years  of  Her  present  Majesty,  Chapter  i^j^^^^^' 
Thirty-five,  relating  to  the  granting  of  Licences  by  Justices  Licences  to 
of  the  Peace  to  deiu  in  Game,  and  to  the  holding  of  Special  Gk!^e\> 
Sessions  bv  such  Justices  in  their  respective  Divisions  or  be  in  force 
Districts  K»r  the  Purpose  of  granting  such  Licences,  and  ^^^' 
also  all  the  Clauses,  Provisions^  and  l^nalties  contained  in  United 
the  said  Acts  or  either  of  them  relating  to  Dealers  in^^s^"^ 
Game,  and  to  the  selling  of  Game,  either  by  or  to  such 
Dealers  or  others,  shall,  so  far  as  the  same  are  consistent 
^th  the  express  Provisions  of  this  Act,  and  as  the  same  are 
altered  or  amended  by  this  Act,  extend  to  and  be  of  full 
Force  and  Effect  in  and  throughout  the  whole  of  the  United 
IQngdom,  and  shall  be  observed,  applied,  and  enforced  as  if 
the  same,  so  altered  or  amended  and  made  consistent  with 
the  express  Provisions  of  this  Act,  had  been  herein  reneated 
find  specially  enacted:   Provided  always,  that  no  I^erson 
shall  be  audiorized  to  sell  Game  to  any  licensed  Dealer 
unless  he  shall  have  taken  out  a  Three  Pound  Licence  under 
^his  Act. 

XIV.  Every  Person  who  shall  have  obtained  any  Licence  Penona 
to  deal  in  Game  from  the  Justices  of  the  Peace,  under  the^^j^.^^ 
Provisions  of  the  said  Two  several  Acts  in  the  preceding  Ucee  to 
Olause  mentioned,  shall  annually,  and  during  the  Continu-^^^^^ 
c^nce  of  such  Licence,  and  before  he  shall  be  empowered  top^yfOTand 
deal  in  Game  under  such  Licence,  obtain  a  further  Licence  ^^'^^^ 
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Licence 
under  this 
Act 


Licences 
to  deal  in 
Game 
under  this 
Act  to  be 
granted 
only  to 
those  who 
have  ob- 
tained Li- 
cences 
from  the 
Justices. 

List  of 
Persons 
licensed  to 
be  kept  for 
Inspection. 


By  whom 
Licences 
shall  ba 
granted, 
and  Form 
thereof. 


Duration 
and  Expi- 
ration ot 
Licences. 

5  ft  6  Vici, 
c.  81,  re- 
lating to 
Game  Cer- 
tificates in 
Lreland  to 
continue 
in  Force. 


to  deal  in  Game  under  this  Act,  on  Pajrment  of  tbe  Daly 
hereby  charged  thereon^  and  if  any  Person  obtaining  a 
Licence  from  the  said  Justices  as  aforesaid  shall  pnrchase  or 
sell  or  otherwise  deal  in  Game  before  he  shall  obtain  a 
Licence  to  deal  in  Game  under  the  Provisions  of  this  Act, 
he  shall  forfeit  the  Snm  of  Twenty  Pounds. 

XY.  Provided  always,  That  no  Licence  to  deal  in  Game 
shall  be  granted  under  the  Provisions  of  this  Act  to  any 
Person,  except  upon  the  Production  of  a  Licence  for  the  like 
Purpose  duly  granted  to  him  by  the  Jostices  of  the  Peace, 
as  aforesaid,  and  then  in  Force ;  and  every  Officer  appointed 
or  authorized  to  grant  Licences  to  deal  in  Grame  under  this 
Act  shall  in  each  Year  make  out  a  List,  to  be  kept  in  his 
Possession,  containing  the  Name  and  Place  of  Abode  of 
every  Person  to  whom  he  shall  have  granted  or  issued  a 
Licence  to  deal  in  Game  under  this  Act,  and  such  Officer 
shall  at  all  seasonable  Hours  produce  such  List  to  any  Per- 
son making  Application  to  inspect  the  same,  and  shall  be 
entitled  to  demand  and  receive  for  such  Inspection  the  Snm 
of  One  Shilling. 

XVL  All  Licences  and  Certificates  to  kill  Game  and  to 
deal  in  Game  respectively,  under  the  Provisions  of  this  Ad, 
shall  be  in  such  Form  as  the  Commissioners  of  Inland 
Revenue  shall  from  Time  to  Time  provide  in  that  Bebalf, 
and  shall  denote  the  Amount  of  Duty  charged  thereon  le- 

Sectively,  and  shall  be  granted,  signed,  and  issued  at  tbe 
bief  Office  of  Inland  Revenne  in  Ixmdon^  Edinburgh^  and 
Dublin  respectively,  and  by  the  several  Supervisors  of 
Excise  in  their  respective  Districts,  or  by  such  other  Officers 
of  Inland  Revenue  and  at  such  Places  as  the  said  Commis- 
sioners shall  think  fit  to  employ  and  appoint  respectively  in 
that  Behalf;  and  every  such  Licence  shall  contain  the  proper 
Christian  and  Surname  and  Place  of  Residence  of  the  r&son 
to  whom  the  same  shall  be  granted,  with  any  other  Parti- 
culars which  the  Commissioners  of  Inland  Revenue  may 
direct  to  be  inserted  therein,  and  shall  be  dated  on  the  Day 
when  the  same  was  actually  issued,  and  shall  have  £Sect 
and  be  in  force  upon  the  Day  of  the  issuing  thereof  and 
shall  expire  on  the  Day  therein  mentioned  for  the  Termina* 
tion  thereof. 

Xyn.  All  tbe  Clauses,  Powers,  Provisions,  and  Regula- 
tions, Pains  and  Penalties,  contained  in  or  imposed  by  the 
Act  passed  in  the  Fifth  and  Sixth  Years  of  Her  Miyesty^a 
Reign,  Chapter  Eighty-one,  relating  to  Certificates  to  £U 
Game  in  Ireland^  shall  be  of  full  Force  and  Effiact  and  shall 
be  applied  in  Ireland  to  the  Certificates  to  be  granted  under 
this  Act  and  the  Dudes  hereby  imposed  thereon,  as  fully  and 
efiectually  as  if  the  same  were  herein  repeated  and  specially 
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enacted  in  reference  to  snch  last-mentioned  Certificates  and 
Dnties. 

XV  ill.  Ever^  Licence  and  Certificate  to  kill  GameLioenoes 
taken  out  respectively  in  Ch^eat  Britain  and  Ireland  under  5^**  9^ 
this  Act,  by  or  on  behalf  of  any  Ferson  m  his  own  Right,  and  be  avaU- 
not  as  a  Gamekeeper  or  Servant,  shall  be  available  for  the^^  . 
killing  of  Game  in  any  Part  of  the  United  Kingdom.  out  o^  ~ 

XuL.  The  Act  passed  in  the  Seventh  and  Eighth  Years  ]^^^ 
of  King  George  the  Fourth,  Chapter  Forty-nine,  intituled  ^^1^°^ 
An  Act  to  exempt  Persons  wJu>  have  procured  Game  Certi-c  49,  n'  ' 
Jicates  in  Great  Britain  from  tlie  Duty  on  Game  Cerlijicates^^^ 
in  Ireland,  and  to  authorize  the  Persons  who  have  paid  Duty 
on  Game  Certificates  in  Ireland  to  JdU  Game  in  Great  Britain, 
upon  paying  the  additional  DtUy  onh/y  shall  be  and  the  same 
is  hereby  repealed. 


re- 


Cap.  XCII. 

An  Act  to  amend  the  Law  relative  to  the  Scottish  Herring 

Fisheries.— \lZili  Aijgust  I860.] 

Whereas  the  following  Acts  were  passed  for  the  Encou-  48  g.  8,  & 
ragement  and  Regulation  of  the  British  White  Herring  J}^- 
Fishery ;  that  is  to  say,  the  Acts  Forty-eighth  George  the  loi. '  '  ^ 
Third,  Chapter  One  hundred  and  ten  ;  Fifty-first  George  ^2  a.  8,  c. 
the  Third,  Chapter  One  hundred  and  one;  Fifty-second ^4^0. s, c. 
George  the  Third,  Chapter  One  hundred  and  fifty-three ;  102. 
Fifty.fourth  George  the  Third,  Chapter  One  hundred  and  ^^'  *'  ^• 
tvfo ;  Fifty-fifth  worge  the  Third,  Chapter  Ninety-four ;  1  o.  4,  c 
First  George  the  Fourth,  Chapter  One  hundred  and  three ;  ^^1*2  q.  a 
First  and  Second  George  the  Fourth,  Chapter  Seventy- &  79. 
nine;  Fifth  Georgeihe  Fourth,  Chapter  Sixty-four;  Seventh  l^'  ^  ^ 
George  the  Fourth,  Chapter  Thirtjr-f our ;   First  William?  Q, 4, c. 
the  Fourth,  Chapter  Fitty-f our ;  Sixth  and  Seventh  Vic'  JV  4,  c 
tarioy  Chapter  Seventy-nine ;  Tenth  and  Eleventh  Victoriaj  64. 
Chapter  Ninety-one;  and  Fourteenth  and  Fifteenth  Fu?- ^  *  J  ^^c*-» 
toria,  Chapter  Twenty-six :  And  whereas  it  is  expedient  10  ft'ii 
that  the  recited  Acts  should  be  amended,  and  that  fttrther^^^^'^^^* 
Provision  should  be  made  for  carrying  into  Effect  the  Pur- vict,  c  28. 
poses  thereof:  Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  Advice  and  Consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  Authority  of  the  same, 
as  follows: 

L  This  Act  may  be  cited  for  all  Purposes  as  <^  The  Short 
Herring  Fisheries  (Scotland)  Act,  1860."  ™*- 
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n.  The  following  Words  in  this  Act  shall  have  the  seve- 
ral Meanings  hereby  assigned  to  them : 

The  Words  ^^  the  Commissioners"  shall  mean  the  Com- 
missioners of  the  British  White  Herring  Fishery : 

The  Word  ^^  Superintendent"  shall  mean  and  indode  the 
Naval  Superintendent  ^pointed  under  the  Aatho% 
of  the  recited  Acts  or  any  of  them,  and  the  Superin- 
tendent or  Superintendents  appointed  under  die  Au- 
thority of  this  Act : 

The  Words  '^  Officer  of  the  Fishery "  shall  mean  an 
Officer  of  the  British  White  Herring  Fishery  appointed 
under  the  Authority  of  the  recited  Acts  or  any  of  them, 
or  this  Act : 

The  Words  ^<  the  Coasts  of  Scotland  **  shall  mean  and  in- 
clude all  Bays,  Estuaries,  Arms  of  the  Sea,  and  all 
tidal  Waters  within  the  Distance  of  Three  Miles  from 
the  Mainland  or  adjacent  Islands. 

III.  The  Commissioners  may  from  Time  to  Hme,  sabject 
to  the  Approval  of  the  Commissioners  of  Her  Majest/s 
Treasuiy,  appoint  any  Person  or  Persons  to  be  Superintend- 
ent or  Superintendents  of  the  Fishery ;  and  every  Super- 
intendent so  appointed  shall  have  and  be  entitled  to  exercise 
all  the  Powers,  Functions,  and  Privileges  which  csn  \» 
exercised  or  are  enjoyed  under  and  in  ratue  of  the  recited 
Acts  or  any  of  them,  or  this  Act,  bv  the  Naval  Supeim- 
tendent,  or  by  the  Officers  of  the  Fishery  appointed  by  the 
Commissioners  of  Her  Majesty's  Treasury,  under  the  An- 
thoritv  of  the  Act  Forty-eighth  George  the  Third,  Chapter 
One  hundred  and  ten,  except  the  sunerintending  of  the 
curing  of  Herrings,  and  the  branding  oi  Barrels  containing 
the  same ;  and  every  Person  who  resists  or  obstructs  any 
Superintendent  in  the  Execution  of  the  Duties  of  his  Office 
shall  be  liable  to  a  Penalty  not  exceeding  Fifty  Ponnda,  or, 
failing  Payment  thereof,  to  Imprisonment  for  any  Penod 
not  exceeding  Sixty  Days. 

IV.  It  shall  not  be  lawful  to  take  or  fish  for  Herrings  or 
Herring  Fry  on  the  West  Coasts  of  Seotiandy  between  the 
Points  of  Ardnamurchan  on  the  North  and  the  MmU  qJ 
Galloway  on  the  South,  at  any  Time  between  the  First  Dar 
of  January  and  the  Thirty-first  Day  of  Mm  inclusive  in  any 
Year,  nor  between  Cape  Wrath  on  the  Nforth  and  the  said 
Point  of  Ardnamurehan  on  the  South  at  any  time  betwea 
the  First  Day  of  January  and  the  Twentieu  Day  of  Mmf 
inclusive  in  any  Year,  and  the  Commissioners  may,  on  Ap- 
plication made  to  them,  and  after  such  Inquiry  as  they  ahaB 
think  necessary,  by  Begulations  to  be  made  by  them  froiB 
Time  to  Time,  fix  the  Periods,  if  any,  during  vrhieh  it  shall 
not  be  lawful  to  take  or  fish  for  Herrings  witliin  aa^  ether 
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Limits  or  Locality  on  the  Coasts  of  Scotland ;  and  every 
Person  who  takes  or  fishes  for  Herrings  or  Herring  Fry  in 
breach  or  contravention  of  the  above  Enactment  or  of  any 
such  Regnlations  shall  be  liable  to  a  Penalty  of  not  less 
than  Five  and  not  exceeding  Twenty  Pounds  for  every 
sach  Offence ;  and  all  Nets  used  for  taking  or  fishing  for 
Herrings  in  breach  or  contravention  of  the  above  Enact- 
ment or  of  any  sach  R^nlations  may  be  seized  by  the 
Superintendent,  or  any  Person  acting  under  his  Orders,  or 
by  any  Officer  of  the  Fishery,  or  by  Order  of  any  Sheriff, 
Jastice  of  the  Peace,  or  Magistrate  having  Jurisdiction 
under  tlus  Act,  and  shall  be  forfeited. 

y.  The  Commissioners  may  from  Time  to  Time  make  Commis- 
such  Regulations  as  they  think  "fit  for  the  more  effectual  ^y*^^ 
Government,  Management,  and  Protection  of  the  Herring  Beguia- 
Fisheries  on  the  Coasts  of  Scotlandj  and  for  the  Preserva- ^^^m!^'^ 
tion  of  Order  among  the  Persons  engaged  therein;  andnaeement 
every  Person  who  commits  any  Breach  or  Contravention  ^^"^ 
of  any  such  Regulations  shall  be  liable  to  have  his  Boat  of  th? 
detained  by  the  Superintendent,  or  any  Person  acting  under  ^f™f^ 
his  Orders,  or  by  any  Officer  of  the  Fishery,  or  by  Order  ^^d  ^? 
of  any  Sheriff,  Justice,  or  Magistrate  having  Jurisdiction  semttion 
tinder  this  Act,  and  shall  be  liable  to  a  Penalty  of  not  less  ^'   ^^^' 
than  Five  and  not  exceeding  Twenty  Pounds  for  every  such 
Offence. 

VL  The  Commissioners  may,  on  Application  made  tocommi^- 
them,  and  after  such  Inquiry  as  they  shall  think  necessary,  si<»en 
by  Regulations  to  be  made  by  them  from  Time  to  Time,^tC 
prohibit  on  the  Coasts  of  Seotumdy  and  within  such  Limits  ^s^o' 
and  for  such  Periods  as  they  may  think  fit,  the  Use  of  any  b^^  and 
Trawl,  Drag,  or  Beam  Net  which,  in  the  Opinion  of  the  i>»g  Nets. 
said  Commissioners,  is  injurious  to  the  Spawn  of  Herring, 
or  otherwise  to  the  Herring  Fishery;  and  every  Person 
who  commits  anv  Breach  or  Contravention  of  any  such 
Regulations  shall  be  liable  to  a  Penalty  of  not  less  than 
Five  and  not  exceeding  Twenty  Pounds  for  every  such 
Offence :  Provided  that  this  Provision  shall  not  in  any  way 
affect  any  of  the  Prohibitions  or  Bequirements  of  any 
of  the  recited  Acts,  in  so  far  as  relates  to  fishing  for 
Herrings. 

YU.  The  Commissioners  may  from  Time  to  Time  rescind,  Commis- 
alter,  or  amend  any  Begulation  or  Regulations  made  by^^^ 
them  under  the  Authori^  of  this  Act.  scindBe- 

VJLU.  All  Beguktions  made  by  the  Commissioners  under  ^J***°"^ 
the  Audiority  of  this  Act  shall,  before  taking  effect,  be  sub-  j^^L^. 
xnitted  to  and   approved  by  the  Commissioners  of  Hertionstobe 
Majesty's  Treasuiy,  and  shall  thereafter  be  published  by*PP^J®^ 
printed  Copies  thereof  being  posted  up  in  conspicuous  Po-  Lords  of 
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the  Trea-   sitions  near  the  Harbours  or  other  Places  freouented  by 
ra^,  ftnd   Fishermen  in  the  Districts  or  Places  to  which  tne  Regnla- 
pubiiBhed  tions  shall  apply,  and  by  printed  Copies  thereof  being  de- 
posited with  every  Officer  of  the  Fishery  in  snch  Districts 
or  Places,  and  in  the  Office  of  the  Sneriff  Clerk  of  the 
County,  and  also  by  Advertisement  inserted  in  some  News- 
paper published  or  circulated  in  such  Districts  or  Places, 
eitner  setting-  forth  such  Regulations  in  full,  or  intimating 
that  such  Regulations  have  been  made  and  that  Copies 
thereof  are  lo&ed  with  the  Officers  of  the  Fishery  as  afore- 
said, all  in  such  Manner  as  the  Commissioners  shall  direct; 
and  on  such  Regulations  being  so  published  it  shall  not  be 
any  Defence  against  Proceedings  for  the  Enforcement  of 
any  Penalty  or  Forfeiture  incurred  by  any  Breadi  or  Con- 
travention thereof  that  the  Person  charged  with  such  Breach 
or  Contravention  was  ignorant  of  such  Regulations :  Pro- 
vided that  such  Regulations  shall  be  so  published  at  least 
Two  Weeks  before  taking  effect ;  and  a  printed  Copy  of 
any  Regulation  signed  by  the  Secretaur  of  the  Commis- 
sioners ror  the  Time  Wng  shall  be  Evidence  of  the  Tenns 
of  such  Regulation,  and  that  the  same  has  been  duly  pub- 
lished, reserving  to  any  Person  having  Interest  the  £ght 
to  prove  that  the  same  was  not  so  published. 
Penalty         IX.  Every  Person  committing  any  Breach  or  Contn- 
Soct'sof    ^^'^^^^o'*  ^^  ^^®  Provisions  of  the  Sixth  Section  of  the  Act 
Ufti5      Fourteenth  and  Fifteenth  Victoria^  Chapter  Twenty-ox, 
^^^26,  shall  for  each  Offence  be  liable  to  a  Penal^r  of  not  les 
than  Five  and  not  exceeding  Twenty  Pounds  for  every  such 
Offence,  and  every  Net  used  in  contravention  of  the  said 
Act  shall  be  forfeited. 
Nets  and        X*  All  Nets,  Buoys,  Floats,  or  other  Fishing  Implements 
Fm^^^     or  Apparatus  whatsoever,  abandoned  and  found  by  or  de- 
x^ntT      liverea  to  the  Superintendent  or  any  Officer  of  the  Fisherr^ 
found  to     ^^^^  ^^  ^^^  subject  to  the  Orders  and  at  the  Disposal  of 
i^^u-      the  Commissioners  or  their  Secretary,  and  shall,  unless  the 
^r^  to     same  are  liable  to  Forfeiture  under  the  Provisions  of  the 
mksi^rs  recited  Acts  or  any  of  them,  or  of  this  Act,  be  restored  to 
or  their      the  Owner  thereof  or  his  Representatives,  on  Evidence  being 
andTui^  produced  of  his  or  their  Rignt  thereto :  Provided  that  if  the 
UaUe  to     same  shall  not  be  claimed  and  Evidence  of  the  Right  thereto 
to^be^m^'  produced  by  the  Person  claiming  the  same  within  the  Space 
stored  to    of  One  Year,  such  Nets  or  other  Implements  shall,  if  not 
^  o^S'   li^hle  to  Forfeiture  as  aforesaid,  be  sold  by  Public  Auctioa 
not  claim-  by  the  Commissioners,  and  the  Price  thereof,  after  dedact- 
^Y^  ^     ingExpenses,  shall  be  accounted  for  to  the  CommissioiiGS 

of  Her  Majest/s  Treasury. 
Fishing         XI.  All  Fishing  Boats  used  for  the  Purpoae  of  fishinf 
Boats  and   fof  Herrings  on  the  Coasts  of  Scotland^  and  the  Safls  and 
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Buojrs  and  principal  Floats  of  each  Net,  and  all  other  Im-  impie- 
plements  of  Fishery  belonging  to  such  Boats,  shall  he^^^^^^^ 
marked  in  snch  Manner  as  the  Commissioners  may  direct  be  marked 
by  Regulations  made  and  pablLshed  as  herein  mentioned ;  ^^^™  ^ 
and  every  snch  Boat,  Sail,  Buoy,  Net,  or  other  Implement  if  not 
of  Fishery  which  shall  not  be  so  marked  and  numbered  as^^^. 
aforesaid  may  be  seized  by  the  Superintendent  or  any  Per-  bered, 
son  acting  under  his  Orders,  or  by  any  Officer  of  the™J^*»  , 
Fishery,  or  by  Order  of  any  Sheriff,  Justice,  or  Magistrate  detain^ 
having  Jurisdiction  under  this  Act,  and  shall  be  detained 
for  such  Period  not  exceeding  One  Month  as  the  Superin- 
tendent shall  determine. 

XII.  The  Forty-sixth  Section  of  the  Act  Forty-eighth  Sect  46 
George  the  Third,  Chapter  One  hundred  and  ten,  is  hereby  °'^q^;^^» 
repealed ;  and  from  and  after  the  passing  of  this  Act  the  maied,  and 
Owner  of  every  Boat  which  shall  be  employed  in  the  Herring  q^^**' 
Fishery  shall  paint,  or  cause  to  be  painted  in  a  distinct  and  to  be 
legible  Manner  upon  the  Stem  of  such  Boat,  in  White  or|^*f'*®° 
"Yellow  Roman  iLetters  of  Two  Inches  in  Length,  on  a 
Black  Ground,  the  Name  of  the  Owner  of  the  Boat,  and 
the  Port  or  Place  to  which  she  belongs ;  and  eveiy  Boat 
employed  in  the  Herring  Fishery  on  which  such  Names  as  if  Kames 
aforesaid  shall  not  be  painted  m  Manner  before  directed  "|°*  p*^*^ 
shall  be  detained  for  a  Period  not  exceeding  One  Month,  Boats  thej 
and  may  be  seized  by  the  Superintendent  or  any  Person  J^jJJ^ 
acting  under  his  Orders,  or  by  an^  Officer  of  the  Fishery, 
or  bv  Order  of  any  Sheriff,  Justice,  or  Magistrate  having 
Jurisdiction  under  this  Act. 

Xin.  For  the  Purposes  of  the  Provisions  of  the  Sixth  Kets  other 
Section  of  the  Act  Fourteenth  and  Fifteenth   Fictona,  ^^  i>rif * 
Chapter  Twenty-six,  the  Herring  Fishery  shall  be  held  tObe^i^j^ 
be  carried  on  whenever  Herrings  are  being  caught,  andMidednr- 
every  Net,  other  than  Drift  Nets,  which,  in  the  Opinion  of  ^^  ^nd  "if 
anch  Commissioners,  may  be  used  for  the  Purpose  of  taking  not  laid 
Herrings  in  contravention  of  the  said  Act,  shall  during  the^^j^^^ 
-whole  Time  of  such  Herring  Fisheiy  be  removed  and  laid  and  foi^ 
aside,  or  shall  be  liable  to  he  seized  and  forfeited,  and  the'^^^ 
Owner  thereof  to  be  proceeded  against  accordingly ;  and  the 
finding  of  anv  such  other  Net  in  any  open  Place,  and  not 
removed  and  laid  aside  as  aforesaid,  snail  be  held  prima 
yacie  Evidence  of  the  Purpose  of  the  Possessor  of  sucii  Net 
to  use  the  same  in  contravention  of  the  Proviaons  of  the 
recited  Acts,  or  of  this  Act;  and  unless  such  Possessor 
shall  prove  to  the  Satisfaction  of  the  Sheriff,  Justice  or 
Justices  of  the  Peace,  or  Magistrftte,  before  whom  he  may 
be  prosecuted,  that  such  Net  was  not  intended  to  be  used 
for  any  such  unlawiul  Purpose,  such  Net  shall  be  forfeited 
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and  destroyed,  and  the  Possessor  thereof  shall  be  liable  in 
the  Penalty  imposed  by  the  Sixth  Section  of  the  said  Act; 
and,  in  addition  to  any  Superintendent  or  Person  acting 
under  his  Orders,  or  any  Officer  of  the  Fishery,  every  Con- 
stable or  Officer  of  the  Police  of  any  Countjr  or  Borgli 
acting  under  the  Authority  and  Orders  of  the  Sheriff  or 
any  Justice  of  the  Peace  or  Magistrate  of  such  Conntj  or 
Burgh  shall,  for  the  Purpose  of  enforcing  the  Provisions  of 
the  Sixth  Section  of  the  said  Act,  have  within  such  Coonty 
or  Burgh  the  Power  to  seize  any  such  Net  in  order  to  the 
Condemnation  and  Forfeiture  thereof;  and  on  theReqnisi- 
tion  of  any  Superintendent  or  otheir  Officer  of  the  Fisnetyf 
any  Constable  or  Officer  of  Police  shall  be  entitled  to 
assist  and  co-operate  with  him  or  them  in  the  Execution  o( 
this  Act. 
JJj^?'         XIV.  It  shall  be  lawful  for  the  Superintendent  or  any 
FineiJ  p§r-  Officer  of  the  Fishery,  or  for  the  Procurator  Fiscal  of  any 
'**??*'     County  or  Burgh,  to  apply  by  Petition  in  the  Form  of  Scbe- 
Aities.^'^'    dule  (A.)  to  this  Act  annexed,  or  as  nearly  so  as  maybe, 
to  any  Sheri£P,  Justice  of  the  Peace,  or  Magistrate  having 
Jurisdiction  in  such  County  or  Burgh,  togrant  Warrant  to 
search  for  and  seize  any  Net  or  oUier  Fishing  Apparatus 
prohibited  by  or  used  or  intended  to  be  used  in  contraven- 
tion of  any  of  the  recited  Acts  or  this  Act ;  and  any  For- 
feiture or  Penalty  imposed  by  or  incurred  under  the  Pro- 
visions of  the  recited  Acts  or  any  of  them,  or  of  this  Act, 
may  be  sued  for,  or  enforced,  and  recovered,  vnth  Expenses* 
in  the  Form  and  Manner  directed  or  provided  by  the  re- 
cited Acts  or  any  of  them,  or  by  Petition  or  Complaint 
presented  by  or  in  the  Name  of  the  Secretary  of  the  Com- 
missioners for  the  Time  being,  or  the  Superintendent  or 
any  Officer  of  the  Fishery  or  any  Procurator  Fiscal  within 
the  County  or  Burgh  where  the  Offence  has  been  committed 
or  is  to  be  tried,  or  at  the  Instance  of  any  Person  or  Per- 
sons who  may  prosecute  the  same,  to  the  Sheriff  or  anj 
Two  or  more  Jastices  of  the  Peace  or  Magistrates  having 
Jurisdiction  as  herein-^after  provided ;  and  where  Proceed- 
ings are  so  taken  by  Petition  or  Complaint  the  sathe  mar 
be  served  by  any  Officer  of  the  Law  or  any  Officer  of  tbe 
Fishery ;  and  it  shall  be  lawful  for  the  Sheriff,  Justice,  or 
Magistrate  to  summon  the  Person  complained  of  to  appear 
personally  at  any  Time  or  Place  to  be  named  in  the  oon- 
mons ;  and  if  such  Person  shall  not  appear  accordin^y,  then 
(upon  Proof  of  the  due  Service  of  the  Summons  by  delrfer- 
ing  a  Copy  thereof  to  such  Person,  or  at  his  nsaJi  f^aice  of 
Abode  to  some  Inmate  thereat,  and  explaining  the  Purport 
thereof  to  such  Inmate),  either  to  proceed  to  hear  and  de- 
termine the  Case  in  the  Absence  of  such  Person^  or  to  issoe 
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his  or  their  Warrant  for  apprehending  and  bringing  such 
Person  before  him  or  them,  as  the  Case  may  oe,  or  (if 
satisfied  from  Information  on  Oath  that  snch  Person  is 
likely  to  abscond)  to  issae  snch  Warrant  in  the  first  Instance 
without  any  previous  Summons,  and  the  Person  in  whose 
Name  such  Petition  or  Complaint  shall  be  presented  shall 
be  entitled  to  and  have  the  Benefit  of  all  the  Privileges, 
Protections,  and  Provisions  given  and  conferred  by  any 
Act  or  Acts  to  or  for  0£Scers  of  the  Customs  and  Excise 
on  the  Occasion  of  their  acting  in  the  Execution  of  their 
respective  Ofiices,  as  to  any  Action  or  Suit  or  any  Matter 
relating  thereto ;  and  all  Penalties  imposed  and  recovered 
under  the  Provisions  of  the  recited  Acts  or  any  of  theto, 
or  of  this  Act,  shall  be  appropriated  and  disposed  of  in 
Terms  of  the  Act  Forty-eignth  George  the  Third,  Chapter 
One  hundred  and  ten/    ^  "^  '        ^ 

XY.  It  shall  be  competent  to  try  all  Offences  under  the  Judges 
recited  Acts  or  any  of  them,  or  this  Act,  before  any  SheriflF  J^^^^ 
or  any  Two  or  more  Justices  of  the  Peace  or  Magistrates  fences,  and 
having  Jurisdiction  in  the  Place  where  the  Offence  was^^^^^ 
committed,  or  where  the  Offender  resides  or  Is  found,  or  if  ment  of 
Offenders  charged  with  the  same  Offence  reside  within  g^^J^^ 
different  Jurisdictions,  then  before  an v  Sheriff'  or  any  Two 
or  more  Justices  of  the  Peace  or  Magistrates  having  Juris- 
diction in  the  Place,  or  within  the  County  or  Burgh,  where 
any  One  of  such  Offenders  resides  or  is  found ;  and  all 
Orders  or  Warrants  of  Service  or  Citation,  Judgments, 
Sentences,  Convictions,  or  other  Warrants  of  Execution, 
may  be  served  or  enforced  upon  or  against  any  Offender,  or 
his  Goods  or  Effects,  or  anv  Witness,  in  ^iv  other  County, 
Burgh,  or  Place  where  such  Offender  or  W  itness  resides  or 
is  found,  or  where  the  Goods  and  Effects  of  anv  Offender 
are  found,  as  well  as  in  the  County,  Burgh,  or  Place  where 
the  same  are  issued,  provided  the  same  be  endorsed  by  the 
Sheriff  or  a  Justice  of  the  Peace  or  Mamstrate  of  such  other 
County,  Burgh,  or  Place ;  and  such  Endorsation  shall  be 
sufficient  AuUiority  to  the  Sheriff  Officers  or  Constables 
of  both  Jurisdictions  respectively  to  put  such  Orders,  War- 
rants, Judgments,  Sentences,  Convictions,  or  other  War- 
rants into  execution  within  such  other  County,  Burgh,  or 
Place. 

XVI.  Where  any  Offence  under  the  recited  Acts  or  any  jnnadic- 
of  them,  or  this  Act,  shall  be  committed  on  the  Coasts  of  ^  ^^^"* 
Scotland^  such  Offence  shall  be  held  to  have  been  committed  coi^tted 
ivithin  the  County  or  either  of  the  Counties  next  adjacent  on  the 
to  the  Place  whe4  such  Offence  was  committed.  ^^^^ 

XVn.  Any  Petition  or  Complaint,  and  Proceedings  Petition^ 
following  thereon,  before  the  Sheriff  or  Justices  of  the  Peace  Orden, 
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and  Sen-  or  Magistrates  before  whom  any  Person  or  Penons  shall  be 
£*inV°*^  complained  of  or  proceeded  against  for  any  Offence  under 
Summary  the  Provisions  of  the  recited  Acts  or  any  of  them,  or  of  this 
Ic^uie'^  Act,  and  the  Orders,  Warrants,  Judgments,  Sentences,  and 
(B.)  Convictions  therein,  may  be  in  a  Sammary  Form,  and  may 

be  printed  or  written,  or  partly  printed  and  partly  written, 
ancl  may  be  in  the  Form  of  Scnedule  (B.)  to  this  Act  an- 
nexed,  or  as  nearly  so  as  may  be ;  and  the  same,  or  Ex- 
tracts thereof,  signed  by  the  Ulerk  of  Coort,  shall  be  suffi- 
cient Authority  to  anv  OflScer  of  the  Law  or  Officer  of  the 
Fishery  to  serve  such  Petition  or  Complaint,  and  to  any 
Officer  of  the  Law  to  enforce  such  Orders,  WarraDts^ 
Judgments,  Sentences,  and  Convictions;  and  the  same  or 
Extracts  thereof  shall  be  endorsed  as  herein-before  provided, 
if  they  are  to  be  enforced  in  any  other  Jurisdiction  than 
that  in  which  they  were  issued  :  Provided  that  all  Citations 
to  Offenders  shall  be  served  at  least  Six  Days  previous  to 
the  Day  of  Trial  therein  specified. 
No  Becord      XYlII.  It  shall  not  be  necessary  to  have  any  written  Be- 
^nw  ne-   ^^'^  ^^  Evidence  in  any  Petition  or  Complaint  or  Proceed- 
cees&ry,     ings  uudcT  the  Provisions  of  the  recited  Acts  or  an^  of 
o^^^    ^^^^1  or  of  this  Act ;  and  such  Petitions  or  Complaints, 
not  to  ^    and  the  Orders,  Warrants,  Judgments,  Sentences,  Convic- 
revSwoi  ^  tions,  and  Proceedings  therein,  shall  not  be  <juaahed  or 
vacated  for  Want  of  Form,  and  shall  not  be  subject  to  Ap- 
peal or  Review  in  any  Court,  or  by  any  Process  whatsoev^ 
except  as  herein*after  provided. 
Appeal.         XIX.  It  shall  be  lavdul  for  any  Person  who  shall  have 
been  found  liable  to  any  Penalty  under  the  Provisions  of 
any  of  the  recited  Acts  or  of  this  Act,  in  case  such  Penalty 
shall  not  be  of  less  Amount  than  Ten  Pounds,  within  Tvo 
Days  of  such  Conviction,  to  require  the  Judge  before  whom 
he  shall  have  been  tried,  or  the  presiding  Judge  if  more 
than  One,  to  state  in  Writing  the  matenal  Facts  of  the 
Case,  proved  in  Evidence  at  the  Trial,  and  any  CirconH 
stances  which  such  Judge  may  deem  to  be  important  mdi 
reference  to  the  Sentence  pronounced ;  and  the  Judge  ^ 
thereafter  authenticate  such  Statement  with  his  SignatoR} 
and  deliver  the  same  to  the  Defender  or  his  Agent,  and  the 
Defender  may  thereupon  appeal  to  the  next  Circuit  Comt 
of  Justiciary,  or,  where  there  are  no  Circuit  Courts,  to  the 
High  Court  of  Justiciary  at  Edinburghj  in  the  Manner  and 
by  and  under  the  Bules,"  Limitations,  Conditions,  and  Se- 
strictions  contained  in  an  Act  passed  in  the  Twentieth  Year 
of  the  Beign  of  His  Majeslr  King  George  the  Second,  fer 
taking  away  and  abolishing  heritable  Jurbdicticm  in  Scc^ 
hindy  with  this  variatioUi  tnat  such  Person  ^aU,  in  place  of 
finding  Caution  in  the  Terms  prescribed  by  tUa  Act,  b^ 
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bound  to  find  Caution  to  pay  the  Penalty  or  Forfeitnie 
and  Expenses  awarded  against  him  by  the  Sentence  ap- 
pealed £rom  in  the  Event  of  the  Appeal  beins  dismissed  or 
not  insisted  in,  together  with  any  aaditional  Expenses  that 
may  be  awarded  by  the  Court  on  deciding  or  dismissing  the 


X.  All  Boats,  Nets,  Buoys,  Floats,  or  other  Fishing  Boata, 
Implements  or  Apparatus  which  shall  be  forfeited  under  the  ^^t|^' 
Provisions  of  the  recited  Acts  or  any  of  them,  or  of  this  may  be 
Act,  or  of  any  Regulation  to  be  made  by  the  Commissioners  ^J^^^®" 
as  herein  provide^  may  be  either  sold  by  Public  Auction,  ^ 
or  destroyed  by  the  Commissioners,  as  they  shall  think  fit ; 
and  in  Cases  of  Sale  the  Proceeds,  after  deducting  Expenses,  As  to  Pro- 
shall  be  accounted  for  to  the  Commissioners  of  Her  Maiest/s  ^^^ 
Treasury,  or,  if  the  Magistrate  declaring  the  Forreiture  Sale, 
shall  so  (Urect,  One  Half  thereof  shall  be  paid  to  the  Captor 
or  Informer. 

XXI.  It  shall  be  lawful  for  any  Sheriff  or  Justices  of  the  Judge  may 
Peace  or  Magistrates  who  shall  try  any  Petition  or  Com-^^Qj^"" 
plaint  under  the  Provisions  of  the  recited  Acts,  or  any  of  impriMn- 
them,  or  of  this  Act,  and  who  in  pronouncing  Sentence  shall  ^!7^p,[^' 
decern  against  any  Offender  for  Payment  of  any  Penalty  ment  of  or 
or  Expenses,  to  grant  Warrant  (failing  Payment  of  ^^c^peSatv 
Penalty  or  Expenses  so  decerned  for,  or  Security  therefor  ud  Ex- 
being  found  to  the  Satisfaction  of  the  Clerk  of  Court)  forP®**"*- 
the  Kecovery  of  such  Penalty  and  Expenses  by  Poinding 
and  Imprisonment,  and  for  imprisoning  such  Offender  for 
any  Period  not  exceeding  Thirty  Days,  unless  such  Penalty 
and  Expenses  be  sooner  paid ;  and  such  Warrant  may  be 
carried  into  Execution  by  tne  Imprisonment  of  the  Offender 
in  any  Prison  within  the  Jurisdiction  where  the  same  was 
issned,  or,  after  such  Warrant  is  endorsed  as  herein  pro- 
vided, in  any  Prison  witliin  any  other  Jurisdiction  where 
be  may  be  found. 

X^II.  Any  Person  found  in  the  Act  of  committing  any  Penons 
Offence  in  contravention  of  the  Provisions  of  the  recited  ^^^2^"" 
Acts  or  any  of  them,  or  of  this  Act,  and  reftising,  when  offences 
required  by  any  Officer  of  the  Fishery  or  any  O^cer  of  ™*y  ^ 
Police,  to  state  his  Name  and  Place  of  Besidenc^  may  be  headed. 
apprehended  and  brought  before  any  Sheriff,  Justice  of  the 
Ineace,  or  Magistrate  having  Jurisaiction,  who  shall  forth- 
i^lth  examine  and  discharge  or  commit  such  Person  until 
Caution  Dejudicio  sUti  be  found,  as  the  Case  may  require  : 
Provided  that  such  Person  shall  not  be  detained  more  than 
Twenty-four  Hours  without  the  Warrant  of  a  Sheriff,  Jus- 
tice of  the  Peace,  or  Magistrate  for  such  Detention. 

XXni.  It  jshall  be  lawftil  for  Her  Majesty,  Her  Heirs  Her  Ma- 
and  Successors,  by  Letters  Patent  under  the  Seal  appointed  J*^  °**y 
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appoint      to  be  kept  and  used  in  Scotland  instead  of  the  Great  Seal 
ad^tionai  thereof,  to  nominate  and  appoint  any  Number  dT  PeiBons, 
CommiB-    not  exceeding  Five,  to  be  Conmiissioners  of  the  BritUh 
■ionen.      '^hite  Herring  Fishery,  in  addition  to  the  CommisdonerB 
appointed  under  the  recited  Acts  of  the  Forhr-eighth  and 
Fifty-fifth  George  the  Third  and  Tenth  and  Eleventh  Vie- 
torioj  and  the  other  Acts  before  recited. 
Limitation      XXIV.  No  Prosocutiou  or  Other  Proceeding  whatever 
of  Actioni.  gliaii  be  brought  or  commenced  against  any  Person  for  anj 
Offence  against  this  Act  or  the  recited  Acts,  unless  the 
same  shaube  commenced  within  Six  Months  after  sack 
Offence  shall  have  been  committed. 
R«guia-         XXV.  All  Regulations  made  by  the  Commissionen 
be  kid^      Under  the  Authonty  of  this  Act  shall,  so  soon  as  the  same 
before       have  been  approved  by  the  Commissioners  of  Her  Majesty's 
mentT       Treasury^  be  laid  before  both  Houses  of  Parliament  forth- 
with, if  JParliament  be  then  sitting,  or,  if  Parliament  be  not 
then  sittin^^  immediately  on  the  assembling  of  the  then  next 
Session  of  Parliament. 
Act  not  XXVI.  Nothing  in  this  Act  contained  shall  be  held  or 

uSSalm  ^i^s^^i^^d  to  apply  to  Fishing  on  the  coasts  of  Ireland  or 
tiie  Isle  of  the  Isle  of  Man. 

Man. 


SCHEDULE  (A.) 

Unto  the  Honourable  the  Sheriff  or  Her  Majest/s 
Justice  or  Justices  of  the  Peace  or  Magistrate  of  die 
County  or  Burgh  of 

The  Complaint  o{  A.B. 
Humbly  showeth. 

That  the  Complainer  has  good  Reason  to  believe  that 
a  Net  [or  Nets  or  other  fishing  ApparaJtus^  prohibited  hj  or 
used  or  intended  to  be  used  in  contravention  of  ^^  The  Her- 
ring Fisheries  (Scotland)  Act,  I860,''  or  the  Acts  ther»n 
recited,  or  one  or  other  of  the  said  Acts,  is  situate  and  to  be 
found  {describe  the  Place], 

• 

May  it  therefore  please  your  to 

grant  Warrant  to  search  for  and  seize  the  siid 

Net  [or  other  fishing  Apparatus^  to  be  dealt 

with  in  terms  of  the  said  Acts  or  any  of  them. 

Warrant  [to  be  endorsed  on  Corrq>lainty 

[Place  and  Date.] 
Grants  Warrant  as  craved. 

(Signed)  AJS^  Sheriff. 

Justice  of  the  Pctce. 

Magbtrate. 
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SCHEDULE  (B.) 

FORMS  OF  PROCEEDINGS. 
COMPLAINT. 

XTnto  the  Honourable  the  Sheriff  or  Her  Majesty's 
Jastice  or  Justices  of  the  Peace  or  Magistrate  of 
the  County  or  Burgh  of 

The  Complaint  o{  A.B. 

Humbly  showeth, 

[That  CD,  has  been  guilty  of  a  Contravention  of 
"  The  Herring  Fisheries  (Scofland)  Act,  1860,"  or  of  the 
Act  [specify  me  Act  or  Acts]  therein  recited,  or  of  One  or 
other  of  the  said  Acts,  in  so  far  as  [here  describe  the  Offence 
genercdly^  and  state  the  Time  and  Place  wJien  and  where  the 
same  was  committedjj  whereby  the  said  CD.  has  incurred 
the  Forfeiture  [or  Penalty]  of  ,  provided  by  the 

Section  [or  Sections]  of  the  said  Act  [or  Acts]. 

May  it  therefore  please  your 
to  grant  Warrant  to  summon  the  said  CD.  to 
appear  before  to  answer  to  this 

Complaint,  and  to  be  dealt  with  in  Terms  of 
the  said  Acts  or  One  or  other  of  them. 
According  to  Justice,  &c. 

[Signed  by  Complainer  or  Informer J\ 


WARRANT. 

[Place  and  Date.] 
Having  considered  the  foregoing  Complaint,  grants  War- 
rant to  summon  the  said  CD.  complained  of  to  conopear 
before  [t^^eriffy  Jitstices  of  the  Peace^  or  Magistrate  and  Place 
and  Timely  and  that  by  serving  the  said  CD.  with  a  Copy 
of  the  forecoing  Complaint  and  of  this  Deliverance ;  and 
also  grants  Warrant  for  citing  Witnesses  at  the  instance  of 
both  Parties,  to  attend  at  the  same  Place  and  Time. 

[fSieriffy  Justice  of  PeacCy  or  Magistrate.] 


SENTENCE. 

[Place  and  Date.] 
The  [Sheriffy^  Justices  of  the  Peace^  or  Ma^trate]^  in  re- 
spect of  the  Evidence  adduced  [or  of  the  Judicial  Confession 
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of  the  said  C.D^  as  the  Case  may  be\^  convicts  the  ssdd  CJ), 
of  the  Offence  charged,  and  decerns  and  adjudges  him  to 
forfeit  and  pay  to  the  Complainer  the  Sum  of 
of  Penalty,  with  the  Sum  of  of  Ex- 

penses, OuQ  Half  of  the  said  Penalty  to  be  retiuned  by  the 
Complainer,  and  the  other  Half  thereof  \pr  asthe  Case  may 
be]  to  be  paid  and  accounted  for  by  him  to  the  Commis- 
sioners of  Her  Majest/s  Treasury ;  and  failing  Payment 
by  the  said  CD.  forthwith*  grants  Warrant  for  Eecovenr 
of  the  said  Penalty  and  Expenses  by  Poinding  of  his  Goods 
and  Effects,  and  summary  Sale  thereof  on  the  Expiration 
of  not  less  than  Forty-eight  Hoars  after  such  Poinding; 
appoints  a  Betum  or  Execution  of  such  Poinding  and  Sale 
to  be  reported  within  Eight  Days  from  this  Date,  and  in 
the  meantime  grants  Warrant  for  detaining  the  said  CD, 
in  the  Prison  of  until  such  Return  be  reportei 

*  [If  UehaU  appeared  the  Trial  thai  no  ev,^^ 

can  be  made  within  the  JurUdiction  of  the  Slieriff^  Jue- 
ticea  of  the  Peace^  or  Magietrats^  say  here,  ^  and  in  re- 
spect it  appears  that  no  sufficient  Poinding  and  Sale 
can  be  had  whereon  to  levy  the  said  Penalty  and  Ex- 
penses, grants  Warrant  to  imprison  the  said  CD.  in 
the  Prison  of  for  the  Space  of 

from  this  Date,  unless  the  said  Penalty  and  Expenses 
be  sooner  paid,  and  decerns."] 

SENTENCE  OF  FOBFEITUBE. 

The  [Sheriff y  Justice  of  the  Peaccj  or  Magistrate]^  in  respect 
of  the  Evidence  adduced  \or  of  the  Judicial  Confession  of 
the  said  CZ>.,  as  Hie  Case  may  be]^  finds  that  a  Net  [of 
Nets  or  other  Fishing  Apparaius]  prohibited  by  or  used  or 
intended  to  be  used  in  contravention  of  '^The  Herriog 
Fisheries  (Scotland)  Act,  1860,"  or  of  the  Act  [apea^  ^ 
Act]  therein  recited,  has  been  forfeited  in  Terms  cf  tli^  said 
Act  or  Acts,  and  declares  the  same  to  be  forfeited  accoid- 
ingly  [and  further,  if  the  Magistraie  see  Causes  appoints 
One  Half  of  the  Proceeds  thereof  when  sold,  to  be  jMud  to 
E^^  the  Captor  or  Informer.] 


WARRANT  OF  IMPRISONMENT. 

To  be  granted  in  Case  of  a  Return  being  made  thai  no  suf- 
dent  Goods  and  Effects  could  be  found. 

IPlace  and  Date.] 
The  ISheriffy  Justice  of  the  Peace^  or  Magistrate^  in  r^ 
spect  of  the  Return  made  that  no  sufficient  EBodta  can  be 
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foand  whereon  to  levy   the  said  Penalty  and  Expenses, 
grants  Warrant  to  imprison  the  said  CD,  in  the  Prison  of 

for  the  Space  of  from  this 

Date,  unless  the  said  Penalty  and  Expenses  be  sooner  paid, 
and  decerns. 


WARRANT  OF  LIBERATION. 

[Place  and  Date*'] 
The  [^Sheriff  Justice  of  the  PeaeCj  or  Magistrate^  in  re* 
spect  of  the  Ketarn  of  a  sufficient  Poinding  and  Sale  of  the 
Effects  of  the  said  C*D,  [or  in  respect  of  Payment  having 
been  made  of  the  said  Penalty  and  Expenses,  as  the  Case 
may  be']^  grants  Warrant  to  the  Keeper  of  the  Prison  of 

for  the  immediate  Liberation  of  the  said 
CD.f  and  decerns. 


Cap.  XCV. 

An  Act  tofacilitaie  the  building  of  Cottages  for  Labourers^ 
Farm  Servants^  and  Artisans j  by  the  Proprietors  of  en- 
tailed Estates  in  Scotland.— [13/A  August  I860.] 

Whereas  an  Act  was  passed  in  the  Tenth  Year  of  the 
Keign  of  His  Majesty  King  George  the  Third,  intituled  An  lo  o.  s,  ci 
jict  to  encourage  the  Improvement  of  Lands^  TenementSy  and^^' 
Sereditaments  in  that  Part  of  Great  Britain  called  Scotland 
ft€ld  under  Settlements  of  strict  Entcdlj  by  which  Act  it  was, 
inter  alia^  provided  that  every  Proprietor  of  an  entailed 
£state  who  should  lay  out  Money  in  enclosing,  planting, 
or  draining,  or  in   erecting  Farmhouses  and  Offices  or 
Outbuildings  for  the  same,  for  the  Improvement  of  his 
Lands  and  Heritages,  should  be  a  Creditor  to  the  succeed- 
ing Heirs  of  Entail  for  Three  Fourth  Parts  of  the  Money 
laid  out  in  making  the  said  Improvements ;  and  the  said 
Act  contains  various  Provisions  for  determining  the  Amount 
and  regulating  the  Recovery  of  the  aforesaid  Proportion  of 
the  Sums  expended  upon  such  Improvements :  And  whereas 
the  Provisions  of  the  said  Act  have  been  in  certain  res))ect8 
amended  by  Two  Acts,  the  one  passed  in  the  Session  of 
Parliament  holden  in  the  Eleventh  and  Twelfth  Years  of 
the  Beign  of  Her  present  Majesty,  intituled  An  Act  for  tlieii  a  12 
A  mendment  of  the  Law  of  Entail  in  Scotland,  and  the  other  ^*^»  ^  ^ 
passed  in  the  Session  of  i'arliament  holden  in  the  Sixteenth 
and  Seventeenth  Years  of  the  Reign  of  Her  present  Majesty, 
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16  ft  17      intituled.  An  Act  to  extend  the  Benefits  of  the  Act  of  the 
Vict,  a  94.  El^^th  and  Twelfth  Years  of  Her  present  Majesty^  for  ih 
Amendment  of  the  Law  of  Entail  in  Scotland :  And  whereas 
the  Second  and  Third  recited  Acts  contain  Tarioos  Enact- 
ments providing  that  Monies  or  Balances  of  Monies  derived 
from  the  Sale  of  Portions  of  entailed  Estates,  or  of  Bights 
or  Interests  in  or  concerning  such  Estates,  or  in  respect  of 
permanent  Damage  done  thereto,  and  Monies  or  Balances 
of  Monies  invested  or  held  in  trust  for  the  Purpose  of 
purchasing  Lands  to  be  entailed,  may,  under  the  Autho- 
rity of  the  Court  of  Session,  be  applied,  inter  aUoj  in  per- 
manently improving  such  entailed  Estates  or  Lands,  or  in 
Repayment  of  Money  already  expended  in  such  Improve- 
ments :  And  whereas  it  is  expedient  to  facilitate  the  Erec- 
tion of  Cottages  for  Labourers,  Farm  Servants,  and  Artisans 
by  the  Proprietors  of  entailed  Estates  in  Scotland :  And 
whereas  Doubts  are  entertained  how  far  the  Erection  of 
such  Cottages  is  within  the  Provisions  of  the  said  Act  of 
the  Tenth  Year  of  His  Majesty  King  George  the  Third : 
Be  it  therefore  declared  and  enacted  oy  the  Queen's  tnosl 
Excellent  Majesty,  by  and  with  the  Advice  and  Consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  Authority 
of  the  same,  as  follows : 
ProTisioDB      I.  All  the  Provisions  of  the  recited  Acts  which  relate  or 
AcitTasio  *PP'y  ^®  Improvements  of  entailed  Estates  shall  be  held 
Improve-    and  construed  as  including  and  applying  to  the  Erection 
^*iued'     of  Cottages  for  the  Labourers,  Farm  Servants,  and  Artisans 
Estates  to   upon  such  Estates,  in  the  same  Manner  in  all  respects  as  if 
Erection  of        Erection  of  such  Cottages  had  been  specified  in  the 
Cottages.    Ninth  Section  of  the  first-recited  Act  among  the  othef 

Improvements  therein  mentioned. 
Erection  of  11.  The  Erection  of  Cottages  for  the  Labourers,  Farm 
£*hS&^a8^  Servants,  and  Artisans  upon  Entailed  Estates,  or  upon 
nermanent  Lands  towards  the  Improvement  of  which  such  Monies  or 
mente  oOTi-  Balances  of  Monies  as  aforesaid  are  applicable  under  the 
tempiated  Powers  of  the  Second  and  Third  recited  Acts,  shall  be  heU 
^ct  *  86  *^  ^  ^"®  ®^  *^®  permanent  Improvements  of  such  Estates 
and  16  A 17  or  Lands  contemplated  by  the  Second  and  Third  recital 
Vict,  c  94.  j^Q^ .  und  all  the  Provisions  of  those  Acts  which  relate  to 

Eermanent  Improvements  of  such  Estates  or  Lands  sbtli 
e  held  and  construed  as  including  and  applying  to  the 
Erection  of  such  Cottages. 
qT^^  m.  Provided  always,  That  nothing  in  this  Act  contained 
besatifilbd  ^^^1'  authorize  the  Creation  of  any  Uha^e  upon  entailed 
*^*|«»J^- Estates,  or  against  succeeding  Heirs  of  Entiul^  in  respert 
Iriu  be  per-  ®^  ^^^  Erection  of  Cottages,  or  shall  authorize  the  AppOa- 
mancntfy    tiou  towards  the  Erection  of  Cottages  of  any  Moiaes  in 
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which  succeeding  Heirs  of  Entail  are  interested,  unless  the  benefited, 
Court  before  which  Proceedings  in  parsaance  of  the  recited  ^^^^^ 
Acts,  or  any  of  them,  shall  be  taken  shall  be  satisfied  that havebeen 
the  said  Estates  or  the  succeeding  Heirs  of  Entail  will  be^^^^^ 
permanently  benefited  to  the  Extent  of  the  Charge  soed. 
created  or  Monies  so  applied,  and  that  the  Cottages  in 
respect  of  which  such  Charge  is  created,  or  towaids  the 
Erection  of  which  such  Monies  are  applied,  have  been 
completed  in  a  proper  and  substantial  Manner. 


Cap.  XCVI. 

An  Act  to  amend  the  Police  of  Towns  Improvement  Acty  so 
as  to  enable  Towns  and  populous  Places  in  Scotland  to 
avail  themselves  of  its  Provisions  for  sanitary  and  other 
Improvements^  without  at  the  same  Tims  adopting  its  Pro* 
visions  as  regards  the  Establishment  and  Maintenance  of  a 
Police  Force.— [ISth  August  I860.] 

Whbseas  an  Act  was  passed  in  the  Thirteenth  and  Four- 
teenth Year  of  the  Eeign  of  Her  present  Majesty,  Chapter 
Thirty-three,  intituled  An  Act  to  make  more  effectual  iVo-isand  u 
vision  for  regulating  the  Police  of  Towns  and  populous  Places  ^'^^^  ^  ^• 
in  Scotland,  and  for  paving^  draining^  cleansingj  lighting^ 
and  improving  t/ie  same:  And  whereas  it  is  expedient  to 
amend  certain  Provisions  contained  in  the  said  Act,  and  to 
extend  the  same  in  manner  herein  provided  :  Be  it  enacted 
by  the  Queen's  most  excellent  Msgesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assemblea,  and 
by  the  Authority  of  the  same,  as  follows : 

I.  The  Householders  of  any  Burgh,  Town,  or  populous  House- 
Place,  as  defined  in  the  said  recited  Act,  may  adopt  t^e^^^®^^  . 
Provisions  of  the  said  Act  relating  to  any  Matter  or  Thing  certain 
thereby  provided  for  and  authorized  to  be  adopted,  or  to  ^P''^^^' 
any  One  or  more  of  the  said  Matters  or  Things,  although  Act  with- 
they  do  not  adopt  the  Provisions  relating  to  the  Establish- o^^^PjJ® 
ment   and   Maintenance  of  a  Police  Force  within  such  i^hment  of 
JSureh,  Town,  or  populous  Place,  in  the  Manner  required  ^o^i^^e,  4c 
by  the  said  Act. 

II.  The  said  recited  Act  shall  be  held  to  extend  and  Two  or 
apply   to  Two  or  more   contiguous  Burghs,  Towns,   or™^^^* 
populous  Places  as  defined  in  the  said  Act ;  and  it  shall  be  Burghs, 
lawful  for  such  contiguous  Bu^hs,  Towns,  or  populous  J^*  ™*y   , 
Places  to  unite  in  adopting  the  Provisions  of  the  said  Actjvi^onsGT' 
either  in  whole  or  in  part,  as  authorized  by  this  Act;  and'**^*'^*!^*'^ 
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such  Burghs,  Towns,  or  populous  Places  shall,  when  so 
uniting,  be  held  to  form  one  Burgh,  Town,  or  populous 
Place  for  the  Purposes  of  the  said  Act  and  this  Act. 
Annual  JH*  It  shall  be  lawful  for  the  Commissioners  for  any  such 
^^^te**  Burgh,  Town,  or  populous  Place  to  make  up  their  yearly 
maL  up  for  Accounts  Under  the  said  Act  for  the  Period  ezteodini; 
the  Year  from  the  Term  of  Whitsunday  in  one  Year  to  the  Term  of 
Whitfun-  Whitsunday  ensuing  in  the  next  Year,  and  to  lay  such 
day,  and  Accounts  before  the  Statutory  Meeting  of  Commissioners 
tor  to  be  *  ^^  ^^®  Month  of  August  in  each  Year,  and  such  Commis- 
sufficient    siouers  may,  if  thej  see  fit,  nominate  One  Auditor  only,  in 

place  of  Two. 
Oommu-        IV.  It  shall  be  lawful  for  the  Commissioners,  if  they 
ma^^^bor-    ^^^^  ^^^  ''  necessarv  in  any  Year  to  make  Disbursements 
row  on      for  the  Purposes  of  the  recited  Act  beyond  the  Amount  re- 
s^cunty  oi  covered  of  Assessments  actually  made  and  applicable  to 
ments  due  the  Expenditure  of  such  Year,  to  borrow  Money  on  the 
and  unpaid,  gecurity  of  sttch  Part  of  the  Assessments  as  shall  be  due 
and  unpaid,  but  not  to  an  Amount  neater  than  One  half 
of  such  Part ;  and  when  any  Money  has  been  so  borroved 
it  shall   not  be   competent  thereafter  to   borrow  on  the 
Security  of  any  other  Assessments  leviable  under  the  said 
Act  until  the  Money  so  borrowed  sliall  have  been  paid  off; 
but  nothing  herein  contained  shall  uifect  the  Three  hondroi 
and  fortieth  Section  of  the  said  Act. 
Proprie-         V.  At  any  Time  before  the  Expiration  of  the  Period  for 
l^^^y     f9kj\ug  off  any  Loan  contracted  by  the  Commissioners,  and 
Sewer       any  Expenses  for  which  any  Genei  al  Sewer  Bate  or  As- 
^tber'^" sessment  or  any  Special  District  Sewer  Bate  or  Assessment 
miUefof    has  been  made,  the  Owner  or  Occupier  of  the  Premises 
tarnT  ^*  t^sessed  may  redeem  the  future  Assessment  leviable  in 
Debt         respect  of  such  Premises,  without  being  chargeable  with 

any  of  the  future  Interest  on  the  Debt. 
BeoitedAot  Vl.  The  Provisions  of  the  said  Act,  so  far  as  the  same 
i^t tobe  ^^^  °^^ inconsistent  with  the  Enactments  hereio-before con- 
oonstmed  taiued,  shall  be  construed  with  such  Enactments  as  one  Ad 
together.  yil.  This  Act  may  be  cited  as  **  The  Police  of  Towns 
ShortTitie.  (^Scotland)  Amendment  Act,  1860." 


Cap.  CV. 

An  Act  to  provide  for  the  Management  of  the  General  JFVi^ 
at  Perth,  and  for  Uie  Administration  of  Local  /Vtm»u  » 
Scotland.— [20iA  August  I860.] 

Whebeas  an  Act  was  passed  in  the  Second  and  Tbini 
Year  of  the  Eeign  of  Her  present  Majesty,  intitQled  A» 
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Act  to  improve  Prisons  and  Prison  Discipline  in  Scotland  ;  2  as  Vict, 

and  another  Act  was  passed  in  the  Seventh  and  Eighth  ^^^' 

Year  of  the  Reign  of  Her  present  Majesty,  intituled  An  Act7  as  Vicu, 

to  amend  and  continuey  until  the  First  Day  of  Sep^|fber^^  ^ 

One  tltousand  eight  hundred  and  sixty^one^  and  to  the  JcMd  of  ^ 

the  then  neat  Session  of  Parliament^  the  Law  toith  respect  to 

Prisons  and  Prison  Discipline  in  Scotland  ;  and  another  Act 

was  passed  in  the  Fourteenth  and  Fifteenth  Year  of  the 

Reign  of  Her  present  Majesty,  intituled  An  Act  to  amend  ha  is 

certain  Acts  for  the  Improvement  of  Prisons  and  Prison  ^^^'  ^'  ^"' 

Discipline  in  Scotland :  And  whereas  it  is  expedient  that 

the  Laws  for  the  Administration  of  Prisons  in  Scotland 

should  be  consolidated  and  amended  :  Be  it  enacted  by  the 

Queen's  most  Excellent  Majesty,  by  and  with  the  Advice 

and  Consent  of  the  Lords  Spiritual  and  Temporal,  and 

Commons,  in  this  present  Parliament  assembled,  and  by  the 

Authority  of  the  same,  as  follows : 

I.  From  und  after  the  Thirty-first  Day  of  December  One  Beoited 
thousand  eight  hundred  and  sixty,  the  recited  Acts  shall  be  ^^J^' 
and  are  hereby  repealed,  and  this  Act  shall  commence  and  and  this 

take  Effect.  ^e  Effect. 

n.  The  Repeal  of  the  recited  Acts  shall  not  be  held  to  jj^,p^i 
repeal  or  in  any  way  affect  the  Enactments  of  an  Act  passed  not  to 
in  the  Twentieth  and  Twenty-first  Year  of  the  Reign  of ^^j^ 
Her  present  Majesty,  intituled  An  Act  for  the  Regulation  o/vict,  c  71. 
tlie  Care  and  Treatment  of  Lunatics^  and  for  the  Provision^ 
Maintenance^  and  Regulation  of  Lunatic  Asylums  in  Scot- 
land ;  and  where  in  any  Enactments  of  the  last-recited  Act, 
or  of  any  other  Act  which  shall  continue  in  Force  after  the 
Commencement  of  this  Act,  any  of  the  Acts  hereby  repealed 
is  cited  or  referred  to,  such  Enactments  shall  be  interpreted 
as  if  this  Act  were  cited  or  referred  to  therein. 

ni.  This  Act  may  be  cited  for  all  Purposes  as  ^'  The  Short 
Prisons  {Scotland)  Administration  Act,  I860.*'  ^****' 

IV.  The  following  Words  and  Expressions  used  in  this  interpret*- 
Act  shall  in  the  Construction  thereof  be  interpreted  as  fol-  ^^^ 
lows,  except  where  the  Nature  of  the  Provision  or  the 
Context  shall  be  repugnant  to  such  Construction  : 

The  Word  '^  Prisons"  shall  include  all  legal  Prisons  under 
this  Act,  whether  administered  by  Sie  Managers  ap- 

Eointed  in  Terms  of  this  Act,  or  by  County  Poards^ 
ttt  shall  not  include  Military  Prisons,  Police  Cells, 
or  other  Places*  of  Detention  not  administered  either 
by  such  Managers  or  by  a  County  Board : 
*^  Local  Prisons"  shall  include  all  Legal  Prisons  under 

this  Act,  not  administered  by  the  said  Managers  : 
The  Expression  '^  Classes  of  Prisoners  for  which  a  Prison 
is  legal"  shall  include  all  Descriptions  of  Civil  and 
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Criminal  Prisoners,  other  than  sach  as  are  expected 
in  the  Declaration,  Order,  or  other  Prooeeding  by 
which  the  Prison  is  rendered  legal : 
^^  Burgh"  shall  include  and  apply  to  the  Cities,  Baighs, 
and  Towns  which  are  Bojal  Burghs,  or  which  send 
or  contribute  as  Burghs  to  send  a  Member  to  Parlit- 
ment : 
'^Town  Councils"  shall  include  the  Lord  Provost,  or 
Provost  or  Chief  Magistrate,  and  Magistrates  and 
Council  of  Burghs : 
^^  Magistrates"  shall  include  the  AdministratoFB  of  the 

Affiiirs  of  a  Burgh : 
^  Sheriff"  shall  include  Sheriff  Substitute  : 
'^  Landward  Part  of  a  County"  shall  include  and  apply 
to    a   County   exclusive   of  the  Burghs  situated 
therein : 
^^  Civil  Prisoner"  shall  include  all  Persons  imprisoned 
for  Civil  Debts   due  to   Subjects;    Prisoners  for 
Debts  or  Taxes  due  to  the  Crown,  not  being  Fines 
or  Penalties  inflicted  on  Conviction  of  Ounces; 
Prisoners  on  Meditatione  fugse  Warrants  granted  at 
the  Instance  of  Creditors  for  Performance  of  Civ3 
Obligations;    Prisoners   Ad  factum   prsBstandam; 
Prisoners  until  they  find  Caution  to  return  to  Ser- 
vice ;  and  Prisoners  until  they  find  Caution  under 
Writs  of  Law  Burrows : 
^^  Criminal  Prisoner"  shall  include  all  other  Descriptions 

of  Prisoners : 
^^  Administrators  of   a  Prison"  shall   mean  either  the 
Managers  of  the  Greneral  Prison  or  a  County  Board, 
as  the  Case  may  be : 
*^  Medical  Practitioner"  shall  mean  a  Person  registered 
in  Terms  of  an  Act  passed  in  the  Twenty-first  and 
Twenty-second  Year  of  the  Beign  of  Her  present 
Majesty,  intituled  An  Act  to  regulate  the  Qualificor 
tions  of  Practttioners  in  Medicine  and  Surgery^  and 
an  Act  passed  in  the  Twenty-second  Year  of  the 
Beign  ot  Her  present  Majesty,  intituled  An  Actio 
amend  the  Medical  Act  (1858). 
V.  All  Appointments  made  under  the  recited  Acts,  ex- 
cept illy  so  far  as  the  same  are  superseded  by  this  Act,  shaD 
remain  until  the  same  are  legally  revoked  or  altered ;  and 
all  Claims  which  have  been  created,  and  all  Obligations 
and  Penalties  which  have  been  incurred  under  the  said 
Acts,  and  are  not  superseded  by  this  Act,  shall  oontinoe 
to  be  effectual ;   and  all  Orders  lawfully  made  bat  not 
fulfilled,   and  all  Matters   left  incomplete  by  the  Bepeal 
of  the  said  Acts,  shall  be  bronght  to  a  Conclunoo  uoder 
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this  Act,  except  in   so  fiur  as  the  same  are  superseded 
thereby. 

Rules  fob  Prisons. 

VI.  All  Rules  for  Prisons  in  Scotland  which  have  been  HuIm  m 
certified  under  the  Hand  of  One  of  Her  Majesty's  Principal  cJ^ue*** 
Secretaries  of  State,  and  have  not  been  superseded  by  other  until 
Rules  so  certifi.'^d,  shall,  except  in  so  far  as  the  same  are^^'^ 
superseded  by  this  Act,  be  the  Rules  for  Prisons  in  Scot- 

landj  and  as  such  shall  be  binding  on  all  Persons  whom 
theyniay  concern. 

VII.  When  the  Words  "  General  Board"  are  used  in  Secretary 
such  Rules,  in  applying  the  same  to  Local  Prisons,  the^^^l^^ 
Words  **  One  of  Her  Majesty's  Principal  Secretaries  of  tuted  for 
State"  shall  be  substituted  therefor:  Provided  that  the  In-^^^ 
timation  required  by  such  Rules  to  be  made  of  an  Escape  or  PrisonB  in 
of  a  sudden  Death  shall  be  made  to  the  Crown  Agent.         ^^^^^ 

YIII.  Where  in  any  Prison  any  Relaxation  or  Modifica-Autho- 
tion  of  any  of  such  Rules  shall  before  the  Commencement  J][^^ 
of  this  Act  have  been  authorized  by  the  General  Board  of  or  Modifi- 
Du'ectors  of  Prisons,  such  Rules  shall  be  enforced  in  such  ^^|2|^^' 
Prison  subject  to  such  Relaxation  or  Modification,  until  the  coDtinue. 
same  are  revoked  by  the  Adoption  of  any  new  Rules  under 
the  Provisions  of  this  Act. 

IX.  It  shall  be  lawful  at  any  Time  for  One  of  Her  Secretary 
Majesty's  Principal  Secretaries  of  State  to  alter,  modify,  or®^?^^ 

•supersede  any  Kule  applicable  at  the  Time  to  any  Prison  to  alter 
in  Seotlandj  and  all  Rules,  whether  applicable  to  particular ^^^^^ 
Prisons  therein  named  or  applicable  to  Prisons  in  Scotland  new  naiea. 
generally,  issued  under  the  Hand  of  One  of  Her  Majesty's 
r^rincipal  Secretaries  of  State,  shall  be  specially  communi- 
cated to  the  AdministBators  of  every  Prison  to  which  they 
apply  and  published  in  the  Edinburgh  Gazette^  and  shall 
thereafter  be   binding  on   all  Persons   whom   they  may 
concern. 

County  Pbison  Boards. 

X.  There  shall  be  in  each  County  a  County  Prison  County 
Board  ;  provided  that  for  the  Purposes  of  this  Act  Orkney  f^!^. 
and  Zetland  shall  as  heretofore  oe  taken  to  be  separate  County; 
Counties ;  and  the  several  County  Boards  in  existence  at  JP^ 
the  Commencement  of  this  Act  shall  continue  to  be  the  and  ^- 
County  Boards  under  this  Act  until  the  First  Appointment  i«»^t^en 
of  County  Boards  under  the  Provisions  thereof.  sepamte. 

XI.  The  County  Boards  shall  be  chosen  by  the  Commis-  Coanty 
sioners  of  Supply  of  the  several  Counties^  and  by  the  Magis-  ®<*"^  ^ 
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f  rates  of  certain  Burghs,  and  the  Board  of  each  County  shall 
consist  of  the  Number  of  Members  set  forth  in  reference  to 
such  County  in  the  Schedule  (A.)  annexed  to  this  Act,  and 
shall' be  chosen  by  the  Commissioners  of  Supply  of  each 
County,  or  by  such  Commissioners  and  the  Tovm  Council 
of  any  Burgh  or  Burghs  situated  in  the  County,  according 
to  the  Proportion  set  forth  in  the  said  Schedule :  Provided 
that  the  Sneriff,  and  in  his  Absence  One  Sheri£f  Substitnte, 
of  the  County  shall,  in  addition  to  the  Members  so  chosen, 
be  ex  officio  Members  of  the  County  Board ;  and  where 
there  is  more  than  One,  the  Sheriff  Substitute  whose  Ap* 
pointment  is  the  earliest  in  Date  shall  be  such  Member. 

XIL  The  Commissioners  of  Supply  of  t^ach  County  shall 
elect  such  Number  of  Members  of  the  County  Board  as 
they  are  by  this  Act  authorized  to  elect,  at  their  Annual 
Meeting  held  on  the  Thirtieth  Day  of  the  Month  of  ilpnt, 
or  on  the  first  lawful  Day  thereafter,  in  the  year  One  Uioo- 
sand  eight  hundred  and  sixty-one,  and  in  every  subsequent 
Year ;  and  the  Town  Councils  of  the  several  Burghs  autho- 
rized to  elect  Members  of  County  Boards  shall  also  elect 
such  Number  of  Members  as  they  are  by  this  Act  authorised 
to  elect  in  the  Month  of  April  One  thousand  eight  hundred 
and  sixty-one,  and  in  every  subsequent  Year;  and  the 
Members  of  every  County  Board  shall  remain  in  Office 
until  the  First  Meeting  of  the  Board  elected  in  the  ensuin)^ 
Year,  and  at  each  new  Election  any  Member  of  such  Board 
may  be  re-elected. 

Xni.  Each  County  Board  shall  hold  their  First  Meeting 
at  such  Place  within  the  County  as  may  be  fixed  by  the 
Sheriff,  and  on  such  Day  not  earlier  than  the  Day  on  wbick 
the  Commissioners  of  Supply  hold  their  Annual  Meeting  io 
Aprilj  and  not  later  thnn  the  Month  of  May y  as  the  Sheriff 
shall  fix ;  and  of  the  Day  and  Place  of  such  Meeting  doe 
Notice  shall  be  given  in  Two  Newspapers  in  general  Ciren- 
lation  in  the  County;  and  such  Meeting  may  be  adjourned: 
and  at  sucii  Meeting  each  County  Board  shall  elect  One  of 
their  own  Number  to  be  their  Chairman  and  Convener: 
provided  that  until  such  Chairman  is  elected  the  Sheriff  of 
the  County,  or  in  his  Absence  the  Sheriff  Substitute^  shall 
be  Chairman,  and  the  Chairman  shall,  in  case  of  anEquah'tr 
of  Votes,  have  a  double  or  Casting  Vote ;  and  each  (Jountr 
Board  shall  from  Time  to  Time  hold  their  Meetings  at  some 
Place  within  the  County,  and  shall  from  Time  to  Time  fii 
the  Rules  by  which  their  Proceedings  shall  be  governed;  and 
each  County  Board  may  appoint  Committees  of  th«r  own 
Number  for  the  Management  of  the  several  Prisona  within 
the  County,  or  for  the  Performance  of  the  several  Duti>-« 
required  to  be  performed  by  such  Board,  and  fix  theQaonw" 
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thereof,  and  may  delegate  to  sach  Committees  such  Powers 
as  thej  may  tnink  fit,  the  same  being  expressed  in  the 
Minute  of  their  Appointment ;  and  Three  shaU  be  a  Quomm 
of  such  County  Boards^ 

XIV.  On  or  before  the  Day  of  the  First  Meeting  of  each  i^uts  of 
County  Board  the  Clerk  thereof  shall  transmit  to  One  of  q^J^ 
Her  Majesty's  Principal  Secretaries  of  State,  a  Statement  to  be 
of  the  Name  and  Place  of  Abode  of  each  Member  of  such  ^^ 
County  Board.  to  Secre- 

XV.  In  every  County  the  County  Board  shall  have  the  g2te°^ 
immediate  Sqperintendence  and  Management  of  the  Local  p 
Prisons  therein,  in  Terms  of  this  Act  and  of  the  Rules  in  and 
Force  for  the  Time  being  in  virtue  of  the  same  ;  and  such  ^^^^ 
Superintendence  and  Management  shall  include  the  build- SoanS^ 
ing,  altering,  and  repairing  the  said  Prisons,  the  transferring 

the  Site  of  any  Prison  to  be  rebuilt  from  one  Part  of  the 
County  to  another,  providing  Food  and  all  other  Articles 
of  Consumption  used  tlierein,  furnishing  Instruction  and 
Employment  to  the  Prisoners,  and  the  Appointment  of 
Keepers,  Chaplains,  Medical  Officers,  Clerks,  and  Teachers, 
and  all  other  Persons  proper  to  be  employed  in  the  Prisons 
under  their  Administration :  Provided  alwavs,  that  the 
Chaplains  to  be  so  appointed  to  the  General  Prison  and 
Local  Prisons  aforesaid  shall  be  Ministers  or  Licentiates  of 
the  Church  of  Scotland, 

XVI.  Each  County  Board  shall  appoint  a  Clerk  of  the  Appoint- 
Board,  and  may  when  necessary  appoint  Assistant  Clerks,  okrk»  and 
and  appoint  a  Treasurer;  and  the  Persons  so  appointed  Treasurer, 
shall  perform  all  such  Duties  connected  with  their  respec- 
tive Offices  as  they  may  be  directed  by  the  County  Board 

to  perform  with  a  view  to  canying  this  Act  into  Effect. 

XVU.  Each  County  Board  shall  from  Time  to  Time  fix  Offices 
the  Salaries  and  Allowances  of  the  several  Persons  in  their  ^^niy 
Elmployment ;  and  all  Persons  in  their  Employment  shall  Boards 
hola  their  Appointments  at  the  Pleasure  of  the  Board,  and  ^|^^^ 
shall  be  liable  to  be  at  any  Time  dismissed  by  the  Board,  Pleasure. 
and  on  such  Dismissal  shall  be  bound  immediately  to  vacate 
any  Premises  belonging  to  the  Board  occupied  by  them. 

XVIII.  It  shall  be  lawful  for  any  County  Board,  if  they  Power  to 
think  fit,  to  pay  to  any  Officer  or  other  Person  in  the  Em-  ^^ 

Eloyment  of  the  Board,  who  by  reason  of  Age,  Infirmity,  or  to  pmt 
Hsease  has  become  unable  properly  to  discharge  his  Duties, 'j^^s 
a  retiring^  Allowance  not  exceeding  the  Scale  prescribed  in  ui^Ib 
Section  Two  of  an  Act  of  the  Twenty-second  Year  of  Her  pwcnbed 
present  Majesty,  intituled  An  Act  to  amend  the  Laws  con-JJ^H.^^^*"* 
ceming  Superannuations  and  other  AllQwanees  to  Persons 
having  held  Civil  Offices  in  the  Public  Service^  and  such 
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Allowance,  when  granted,  shall  be  a  Charge  on  the  Assess- 
ment for  current  Expenses :  ProYided  always,  that  it  shall 
not  be  lawful  to  grant  such  retiring  Allowance  to  any  Person 
under  Sixty  Years  of  Age,  unless  upon  Medical  Certificate, 
on  Soul  and  Conscience,  under  the  Hands  of  Two  Medical 
Practitioners,  that  such  Person  is  incapable  from  Infirmity 
of  Mind  or  Body  to  discharge  the  Duties  of  his  Office,  and 
that  such  Infirmity  is  likely  to  be  permanent. 
Secretary       XIX.  Any  Person  in  the  Employment  of  any  County 
<>*  state     Board  or  employed  in  any  Prison  in  Scotland  may  at  any 
mSper-   Time  be  dismissed  by  an  Order  in-  Writing  under  the  Hand 
•OM  em-    of  One  of  Her  Majesty's  Principal  Secretaries  of  State,  after 
bounty      such  Inouiry  as  to  him  may  seem  proper,  and  it  shdl  not 
Boards,      be  lawful  to  pay  a  retiring  Allowance  to  any  Person  vho 
P^iuB.     b^  ^^^  s^  dismissed. 

Prisons  XX.  All  Local  Prisons,  all   Heritable  and  Moveable 

and  other  Property,  all  Moneys,  Goods,  and  EfiTects,  and  all  Bights  of 
of  ^^^  Action  possessed  by  County  Boards  at  the  Commencement 
istinK  of  this  Act,  shall  be  vested  in  and  be  possessed  by  the 
^2^j^  County  Boards  respectively  under  this  Act,  until  such  Pos- 
County  session  shall  be  altered  by  due  Course  of  Law;  and  all 
J^^  Local  Prisons  hereafter  built,  and  all  Lands  and  Tenements 
this  Act  acauired  by  County  Boards  for  the  Purposes  of  such  Local 
Pnsons,  shall  be  the  Property  of  the  Prison  Board  of  the 
County  within  which  the  same  are  situated. 
Gonnty  XXl.  The  sevend  County  Prison  Boards  may  acquire 

^^.     and  hold  Heritable  and  Moveable  Property,  Moneys,  Goods, 
quire  Pro-  and  Effects ;  and  all  Titles,  Securities,  and  Investments 
^d^'"^  and  Evidences  taken  for  the  same,  may  be  taken  to  the  said 
sued,  fto.    Boards  by  the  Name  and  Description  of  the  Prison  Board 
of  the  County  wherein  the  same  shall  be  established  with- 
out further  Description  ;  and  all  Property,  Moneys,  Ooods, 
and  Effects  which  shall  have  been  or  may  be  so  vested,  and 
the  Titles  and  Securities  thereof,  shall  be  deemed  to  be  hdd 
for  the  Use  of  such  Boards  for  the  Time  being,  and  shall 
pass  and  be  transmitted  to  such  Boards  for  the  Time  being, 
without  the  Necessity  of  any  Conveyance  or  Assignation 
from  one  Board  to  another ;  and  every  County  Board  maj) 
for  all  Purposes  of  Civil  or  Criminal  Action  or  DQigence, 
or  Reference  or  Arbitration,  institute,  defend,  or  enter  into 
Civil  or  Criminal  Proceedings  in  the  Name  of  the  Board  or 
of  their  Clerk  for  the  Time  being ;  and  no  such  Proceeding 
shall  discontinue  or  abate  by  reason  of  any  Yacancy  in  anj 
of  the  said  Offices,  bat  may  be  insisted  in,  to  all  Intents 
and  Purposes,  in  the  Name  of  the  Board  or  of  their  Qerk 
for  the  Time  being* 
Memben        XXII.  No  Member  of  any  County  Board  shall  derive 
of  County  any  Pj^fij.  ^j^  Emolument,  directly  or  indirectly,  for  Idmaelf 
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or  EDj  Partner,  fix>m  his  Office,  or  from  the  Expenditore  Boards  to 
made  by  the  Board  of  which  he  shall  be  a  Member  in^^ff^^ 
the  Execution  of  this  Act,  nor  shall  he  be  personally  liable  Office, 
for  anything  done  by  him  bond  fide  in  yirtae  of  his  Office 
in  the  Execution  of  tnis  Act  or  in  the  Exercise  of  the  Powers 
hereby  conferred ;  and  no  Sheriff  or  other  Judge  shall  be  Sheriffs, 
disqualified  from  acting  as  such  in  any  Civil  or  Criminal  ^^_ 
Proceedings  which  may  be  brought  before  him  by  reason  of  a^ 
being  a  Member  of  any  such  Board. 

2!XIIL  The  Commissioners  of  Supply  and  the  Town  Power  to 
Councils  of  Burghs  authorized  to  appoint    Members  of yj^^^^^^ 
County  Boards  wall  severally  have  Power  from  Time  to  in  County 
Time  to  supply  any  Vacancies  which  may  occur  in  Aeir^J^ju^^ 
Appointment  of  Persons  to  form  a  County  Board;  and  it  to  Time. 
shall  be  lawful  for  each  County  Board  from  Time  to  Time 
to  supply  any  Vacancy  which  may  occur  in  the  Office  of 
their  Chairman  and  Convener ;  and  it  shall  not  be  held  to 
invalidate  the  Acts  of  any  County  Board  that  any  Commis- 
sioners of  Supply  or  Town  Councils  of  Burghs  have  failed 
duly  to  appoint  the  several  Numbers  of  Persons  authorized 
to  be  appomted  by  them  as  Members  of  County  Boards,  and 
each  County  Boara  may  act  if  Three  Members  thereof  shall 
assemble. 

XXIV.  In  case  any  Convener  or  Commissioners  of  Sup-  Proyision 
ply  of  Counties,  or  Persons  appointed  or  directed  bv  them,  J^'j^^'irot 
or  any  Town  Councils  of  Burghs,  or  Persons  appointed  or  by  oS^ 
directed  by  them,  or  any  County  Board,  or  Persons  appointed  "^^J??" 
or  directed  by  them,  shall  reftise  or  neglect  to  do  what  is  herein  xo^m^^^^* 
required  of  such  Persons  respectively,  or  in  case  in  any2^^<^>^ 
County  there  shall  be  no  Coun^  Board,  or  in  case  a  County  paiinre  of 
Board  shall  refuse  or  neglect  to  carr^  this  Act  into  Effect,  or  ^^ 
io  case  any  Obstruction  shall  arise  in  the  Execution  of  this 
Acty  it  shall  be  lawftil  for  the  Lord  Advocate  of  Scotland  to 
apply  by  Summary  Petition  to  the  Court  of  Session,  or 
daring  the  Vacation  of  the  said  Court  to  the  Lord  Ordinary 
on  the  Bills,  and  the  said  Court  and  Lord  Ordinary  are 
hereby  authorized  and  directed  in  such  Case  to  do  therein 
as  to  such  Court  or  Lord  Ordinary  shall  seem  just  and 
necessary  for  the  Execution  of  the  Purposes  of  this  Act. 


Local  Prisons. 

XXV.  The  several  Prisons  which  under  the  Powers  of s^to 
the  recited   Acts  have  heretofore  been   administered  ^J?^^^^ 
County  Boards,  and  shall  exist  as  legal  Prisons  at  the  Com-  porpoeM 
mencement  of  this  Act,  shall,  for  the  several  Purposes  and  '^  which 
for  the  several  Classes  of  Prisoners  for  which  they  were  legal  legalized. 
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at  the  Commencement  of  this  Act,  continue  to  be  legal 
Prisons  until  their  Condition  as  snch  shall  be  altered  under 
the  Provisions  of  this  Act ;  and  every  Declaration  bj  the 
General  Board  of  Directors  of  Prisons,  or  other  Procedure 
rendering  a  Prison  legal  which  shall  be  effectual  at  the  Com- 
mencement of  this  Act,  shall  continue  to  be  effectual,  and 
shall  be  binding  on  all  Persons  concerned,  as  if  the  same 
formed  Part  of  this  Act,  until  such  Declaration  or  other 
Procedure  shall  be  revoked  or  altered  under  the  Provisious 
of  this  Act. 
No  mate-        XXYI.  No  Transference  of  a  Prison  to  a  new  Site  shall 
ti*^  to'bT  ^  competent,  and  no  Addition  shall  be  made  to  the  Acconi- 
made  with-  modation  of  any  Prison,  and  no  Part  of  any  Prison  shall  be 
out  Con-     taken  down  to  the  Effect  of  altering  the  Accommodation 
Bwretary    thereof,  unless  with  the  Consent  in  Writing  of  One  of  Her 
of  State,     M^esty's  Principal  Secretaries  of  State. 
Secretary        AXVII.  It  shall  be  lawiul  for  One  of  Her  Majesty  s 
ma^^aiter   ^'''^^'p*'  Secretaries  of  State,  by  an  Order  under  his  Hand, 
legal  Con-  to  render  any  Local  Prison  no  longer  a  legal  Prison,  or  to 
dition  of  a  alter  the  Classes  of  Prisoners  for  which  any  Local  Prison  is 
legalize      A  iogal  Prison,  or  to  render  any  new  Building  a  legal  Prison 
new  Pri-    for  the  Classes  of  Prisoners  included  in  such  Order ;  and 
■**"•  every  such   Order  shall  be   published  in   the  Edinbitrgk 

Gazette^  and  in  Two  Newspapers  circulating  in  the  District 
to  which  it  applies,  and  shall  be  effectual  on  and  after  a  Day 
named  therein  subsequent  to  such  Publication. 
Procedure       XXVIII.  When  the  Terms  of  any  Order  affecting  the 
yrhen^n  Classes  of  Prisoners  for  which  a  Prison  is  legal  are  sach 
8on  for  all  that  when  it  comes  in  force  there  shall  cease  to  be  in  the 
Descrip-     Couuty  to  which  it  applies  a  legal  Prison  for  all  Descriptions 
FriMDeiB   ^^  Cm\  and  Criminal  Prisoners,  a  Prison  in  some  neighboar- 
in  any       ing  Couuty  shall  be  named  in  such  Order  to  which  all 
unty-      Prisoners  who  would  otherwise  be  confined  in  such  fint- 
mentioned  Prison,  but  cannot  be  so  by  reason  of  the  Change 
in  the  Classes  of  Prisoners  for  which  it  is  legal,  shall  be  re- 
moved, and  all  such  Prisoners  shall  be  removed  in  Terms  of 
such  Order  by  the  Prison  Board  of  the  County  from  which 
they  are  removed  as  if  the  Removal  were  to  another  Prison 
in  the  same  County ;  and  the  Expense  of  the  Removal  of 
such  Prisoners,  and  of  their  Maintenance  and  Detention  in 
the  Prisons  to  which  they  are  removed,. shall  be  a  Char;^ 
on  the  Assessment  for  current  Expenses  of  Prisons  in  the 
County  from  which  they  are  removed ;  and  in  case  of  Dis- 
pute the  Amount  of  such  Charge  shall  be  fixed  by  the 
Crown  Agent. 
Procedure       XXIX.  When  a  Prisoner,  having  been  convicted  of  an 
TOnere^re  0^®"^^>  ^^^^^  ^  committed  until  be  pay  a  Penally  orper- 
committed  fi>nn  any  other  Act,  to  a  Prison  whico  is  only  l^al  (at  the 
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canning  out  of  Sentences  of  certain  short  fixed  Periods,  itto  Piuons 
shall  be  lawful  for  the  Countj  Board  to  remove  him  to}^^^ 
another  Prison,  as  if  he  had  been  committed  under  a  Sen-  Periods, 
tence  for  a  Period  beyond  that  which  coald  be  lawfully 
carried  out  in  the  Prison  to  which  he  is  committed. 

XXX.  When  any  Judge  or  Mapstrate  having  Juris- Procedure 
diction  within  any  Burgh,  Town,  or  Place  forming  Part  of  J^j^  ^^ 
a  County  shall  in  the  legal  Exercise  of  his  Jurisdiction  Prison,  or 
grant  a  Warrant  for  the  Imprisonment  of  any  Person,  and  JSi^for^" 
within  the  Bounds  over  which  his  Jurisdiction  extends  there  Umited 
is  either  no  Prison  or  only  a  Prison  in  which,  by  reason  of  ^?t?°"^ 
the  Classes  of  Prisoners  for  which  it  is  legal,  such  a  Warrant  Burgh  or 
cannot  be  carried  into  Effect,  it  shall  be  lawful  for  such  ^^^^^^ 
Judge  or  Magistrate  to  direct  that  the  same  shall  be  carried 
into  Effect  in  any  other  Prison  within  the  County,  and  the 
Warrant  shall  thereupon  be  as  effectual  as  if  the  Prison 
named  therein  were  within  the  Bounds  of  such  Judge  or 
Magistrate's  Jurisdiction. 

XXXL  In  case  any  Local  Prison  or  a  Part  thereof  shall  Dispoeai  of 
be  discontinued  by  ceasing  to  be  a  legal  Place  of  Confine- ^^'P^'^ 
ment  under  this  Act,  the  County  Board  may  sell  the  samebTpriLne 
for  such  Price  as  they  may  obtain  therefor  and  convey  the*'*"  no* "se- 
same to  the  Purchaser:  Provided  always,  that  when  the ^^7^  ^^ 
Building  so  discontinued  as  a  Prison  forms  Part  of  any  Pompous. 
Buildiug  used  for  other  Purposes,  the  First  Offer  of  the 
same  shall  be  made  to  the  Persons  having  Bight  to  the 
other  Parts  of  the  Building  at  such  Price  as  may  be  agreed 
on,  or  in  case  of  Disagreement  as  may  be  fixed  by  Valuators 
appointed  by  the  Sheriff  of  the  County :  Provided  also,  that 
the  County  Board  may  give  up  any  Building  so  discontinued 
as  a  Prison,  or  any  Part  of  the  Ground  or  Buildings  belong* 
ing  to  them,  which  may  not  be  required  for  their  Prisons, 
without  receiving  any  Price  therefor,  if  the  same  is  to  be 
used  for  the  Purposes  of  Court  Buildings  or  of  a  Reformatory 
of  a  Police  OflSce  Station  House  or  Lock-up. 

Assessments. 

XXXTL  The  Salaries  of  the  several  Persons  in  theAaseanneDi 
Employment  of  the  County  Board,  the  Expense  of  the^^^* 
Maintenance  of  Prisoners  in  the  Local  Prisons  within  the 
Coantj,  and  generally  the  current  Expenses  of  the  Ad- 
ministration of  such  Prisons,  shall  be  defrayed  by  Assess- 
ment upon  the  County  and  the  Burghs  situated  therein ; 
and  Bach  Assessment  shall  be  of  such  Amount  as  the  County 
Board  shall  from  Year  to  Year  fix  and  determine  at  a  Meet- 
ing; to  be  held  for  that  Purpose,  which  may  be  either  at  any 
Meeting  to  be  held  for  that  Purpose  in  the  Month  of  Afarch 


ment 
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or  Aprilj  or  at  any  other  Meeting  held  not  later  than  tlie 
Month  of  September  in  eyeiy  Year ;  and  snch  Assessment 
shall  be  called  the  Assessment  for  cnrrent  Expenses:  Pro- 
vided that  where  a  Prisons  shall  be  confined  in  the  Prison 
of  any  County  not  being  the  Coanty  in  which  the  Crime 
for  which  the  Prisoner  has  been  so  confined  was  committed, 
such  County  shall  be  paid  by  the  County  within  which  the 
Crime  was  committed  the  Expense  of  maintaining;  snch 
Prisoner  daring  such  Confinement,  and  in  case  of  Dispute 
the  Amount  of  such  Payment  shall  be  fixed  by  the  Crown 
Agent. 
Building        XXXTTI.  At  any  Meeting  to  be  held  for  that  Purpose, 
which  may  be  either  the  First  Meeting  of  the  Board  after 
their  Appointment  or  any  other  Meeting  held  not  later  than 
the  Month  of  September  thereafter,  the  County  Board  msj 
also  impose  an  Assessment  for  the  Year  for  the  Purpose  of 
defraying  the  Expenses  of  building,  altering,  or  repairing 
any  Local  Prison  within  the  County,  or  of  acquiring  Lands 
for  such  Purpose ;  and  such  Assessment  shall  be  csuled  the 
Building  Assessment:   Provided  that  no  such  Bnilding 
Assessment  shall  exceed  the  Amount  which,  as  set  forth  in 
the  Twenty-first  Annual  Report  of  the  General  Board  of 
Directors  of  Prisons,  presented  to  both  Houses  of  Pariift- 
ment,  was  or  might  legally  have  been  estimated  for  as  a 
Building  Fund  before  the  Commencement  of  this  Act  for 
such  Coanty,  unless  the  same  shall  in  Terms  of  any  Agree- 
ment or  Minute  to  that  Efiect  laid  before  the  County  Board 
be  consented  to  by  the  Commissioners  of  Supply  of  snch 
County  on  behalf  of  the  Landward  Part  thereof,  and  by 
the  Town  Councils  of  Burghs  situated  therein  entitled  to 
choose  Members  of  the  County  Priscm  Board  on  behalf  of 
their  respective  Burghs,  and  it  shall  appear  that  the  Persons 
on  whose  behalf  such  Consent  has  been  given  shall  have 
contributed  or  been  liable  to  contribute  not  less  than  Three 
Fourths  of  the  Assessments  imposed  on  such  Conn^  and 
the  Burghs  situated  therein. 
Clerk  of         XXXIY.  When  any  Assessment  has  been  imposed  bja 
tol^!^   County  Board,  the  Clerk  of  the  Board  shall  forthwith  divide 
tion  1^      and  apportion  the  total  Amount  thereof  between  the  Land- 
Amount  of  ^*^  ^SLtt  of  the  County  and  the  Burghs  situated  therein, 
Awessment  according  to  the  total  Value  of  Lands  and  Herita^  oo 
^^T^V  ^^*^^  *^®  immediately  preceding  Assessment  for  Priwn 
^trd  Pari  Purposcs  was  levied  or  leviable  in  such  Landward  Part  and 
o*  County  in  eaci  such  Burgh ;  and  within  Eight  Days  after  sack 
Burghs      Assessment  has  been  imposed  he  shall  transmit  to  the  Coa- 
therein.      veners  of  the  Commissioners  of  Supply  of  the  County,  and 
to  the  Chief  Magistrate  of  each  Burgh  situated  thecWt  > 
Notification  of  the  total  Amount  imposed,  and  of  die  Pro- 
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portion  of  such  total  Amount  to  be  paid  by  the  Landward 
rart  and  hv  each  Burgh  respectively  to  the  County  Board. 

XXX  V.  If  a  Building  Assessment  for  any  Year  appear  Court  of 
to  be  necessary  for  any  County,  and  the  County  Board  ^"^JJj. 
shall  fail  to  impose  the  same  previous  to  the  First  Day  of  Buiidiog 
October^  it  shall  be  lawful  for  the  Court  of  Session,  or  either  ^■JJ^'J^S^ 
Division  thereof,  on  a  Summary  Petition  presented  at  the  when 
Instance  of  the  Liord  Advocate  or  of  any  Member  of  the  S???f^^j- 
County  Board,  to  give  such  Directions  and  Orders  to  thetoimpoM 
Coanty  Board  in  regard  to  the  imposing  or  levying  of  a  ^^ 
Building  Assessment  as  to  them  may  seem  fit. 

XXaVI.  Every  Assessment  under  this  Act  shall  beAnessment 
levied  upon  the  Lands  and  Heritages  within  the  County  for^^i®^><^ 
which  it  is  imposed,  and  the  Burghs  situated  therein,  ac^andHerf- 
cording  to  the  yearly  Value  of  such  Lands  and  Heritages  as  *^  ^- 
established  by  the  Valuation  Rolls  in  Force  for  the  Year  o(^y^^ 
Assessment  under  an  Act  passed  in  the  Seventeenth  and  vAiue,  as 
Eighteenth  Year  of  the  Beign  of  Her  present  Majesty,  1^17^^^^ 
intituled  An  Act  for  the  Valuation  of  Lands  and  Heritagesyict,  o.  91, 
in  Scotland,  and   an   Act  passed  in  the  Twentieth  andy^^J^^ 
Twenty-first  Year  of  the  Reign  of  Her  present  Majesty, 
intituled  An  Act  to  amend  the  Act  Seventeenth  and  Eighteenth 
of  Victoria,  for  the  Valuation  of  Lands  in  Scotland,  or  either 
of  the  said  Acts. 

XXXVII.  Every  Assessment  under  this  Act  shall  beAnen- 
payable  for  the  Period  from   Whitsunday  of  the  Year  in  ^^J  fo?2o 
which  the  same  is  imposed  to  the  ensuing  Term  of  Whit-  Period 
Sunday :  Provided  that  if  there  shall  be  any  Deficiency  in  ^'SaTto*" 
the  Funds  available  during  any  Year  for  current  Expenses,  Whitmn- 
the  same  may  be  made  good  in  imposing  any  subsequent  ^^' 
Assessment ;  and  if  there  be  any  Surplus  of  Funds  for 
current  Expenses  at  the  Term  of  Whitsundayy  the  same  may 
be  applied  to  the  current  Expenses  of  the  ensuing  Year. 

X!XXVin.  The  Persons  charged  with  the  levying  and  Amen- 
collecting  of  the  Assessments  as  herein-after  provided  shall  "^''.^  ^ 
rennit  the  same  to  the  County  Board  free  of  all  Expense  and  to  County 
at  the  Risk  of  the  Remitters ;  and  any  Portion  of  an  Assess-  BoMds. 
nient  which  shall  not  be  so  remitted  within  Eight  Months 
from  the  Date  of  the  Notification  shall  bear  Interest  from 
and  af^er  such  Term. 

XXXIX.  The  Commissioners  of  Supply  of  each  Countv  commii- 
are  hereby  charged  with  the  levying  and  collecting  of  all  ^own  of 
.A^sesBments  under  this  Act,  in  so  far  as  the  same  are  levi-  u^I». 
able  on  Lands  and  Heritages  in  the  Landward  Part  of  thef^^<'^^ 
Ooantj;  and  the  said  Commissioners  are  hereby  authorized  ^ard  Part 
and  required,  as  soon  as  conveniently  may  be  after  Notice  ^  County. 
as  aforesaid  to  the  Convener  of  the  County,  to  assess  and 
levy  and  collect,  or  direct  the  levjdng  and  collecting  of  the 
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same,  together  with  such  fiirther  Sam  as  may  be  neoeasary 
to  cover  Expenses  of  Assessment,  CoUection,  and  Semit- 
tance,  and  any  Arrears,  with  Interest  thereon,  of  preceding 
Years,  and  any  Deficiency  on  account  of  Exemption  from 
Assessment ;  and  the  said  Commissioners  shall  proceed  in 
such  Manner,  and  by  means  of  such  Collectors  or  other 
Persons  as  they  shall  from  Time  to  Time  appoint 
Assess-  XL.  Assessments  on  Lands  and  Heritages  in  the  Land- 

STJevied*^  ward  Parts  of  Counties  may  be  levied  either  on  the  Pro- 
01^  Pro-      prietor  or  the  Tenant ;  but  the  Tenant,  in  case  of  his  paying 
^"nAntT^    such  Assessment,  shall  be  entitled  to  deduct  the  Amount 
and  when   thereof  from  the  Bent  payable  by  him  :  Provided  always^ 
Amount     ^^^^  where  such  Assessment  on  Houses  shall  be  of  small 
may  be      Amount,  it  shall  be  competent  to  the  said  Commissioners 
f^^f  to  fjostpone  the  Collection  of  the  same,  to  the  EflFect  of  col- 
or more      lecting  Two  or  more  Years  Assessment  on  Houses  at  One 
Years.       Time,  as  they  may  think  proper :  Provided  also,  that  it 
shall  be  lawful  to  exempt  from  the  annual  Assessment  to  be 
levied  on  Lands  and  Heritages  in  the  Landward  Part  of 
any  County  any  Property  the  annual  Value  of  which  shall 
not  exceed  Two  Pounds  Sterling,  on  account  of  the  Poverty 
of  the  Owner  thereof. 
Mag^s-  XLI.  The  Magistrates  of  each  Burgh  are  hereby  char^ 

levT*^-  ^''^  ^^®  levying  and  collecting  of  all  Assessments  under 
scssmenis  this  Act,  in  SO  far  as  the  same  are  leviable  on  Lands  and 
in  Burghs.  Heritages  within  their  respective  Burghs ;  and  the  Magis- 
trates of  each  Burgh  are  hereby  authorized  and  required, 
as  soon  as  conveniently  may  be  after  Notice  as  aforesaid  bv 
the  County  Board  to  the  Chief  Magistrate,  to  levy  and 
collect,  or  direct  the  levying  and  collecting  of  the  same, 
together  with  such  further  Sum  as  may  be  necessaiy  to 
cover  Expenses  of  Assessment,  Collection,  and  Remittance 
and  any  Arrears,  with  Interest  thereon,  of  preceding  Yean, 
and  any  Deficiency  on  account  of  Exemption  from  Asse^ 
ment ;  and  they  may  proceed  in  like  Manner  and  with  tbe 
same  Powers  and  Right  of  Action  and  Diligence,  and  oi 
using  Summary  Warrants  and  Proceedings  for  the  BecoveiY 
of  the  same,  as  may  be  competent  with  respect  to  any 
Municipal  or  Police  or  general  Assessment  witn  which  tk 
said  Magistrates  may  deem  it  most  expedient  that  the  Saa 
apportioned  as  aforesaid  should  be  laid  on  and  collected: 
and  any  Board  or  other  Public  Body  which  may  be  direct^ 
by  the  Magistrates  of  any  Bnrgh  to  levy  and  collect  the  said 
Assessment  are  hereby  empowered  and  required  to  do  so: 
Provided  that  in  any  Burgh  or  Part  thereof  in  whidi  there 
may  be  no  Municipal  or  Police  or  other  general  AjnessmeDt, 
or  in  any  Bnrgh  in  which  it  may  appear  to  the  Magistttttt 
to  be  inexpedient  to  levy  the  Assessment  hereby  autboriffd 
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along  with  any  other  existing  Assessment,  they  shall  collect 
the  same  in  such  Manner,  and  by  means  of  such  Collectors 
or  other  Persons  as  they  shall  from  Time  to  Time  appoint. 

XLII.  Provided  always,  That  in  any  fiorgh  in  which  the  Common 
free  yearly  Proceeds  of  the  Common  Good  Property  and  b^IJ|^*^ 
Revenues  thereof  may  be  judged  by  the  Magistrates  thereof  of  Burghs 
to  be  sufficient  to  pay  the  Sum  or  any  Part  thereof,  annually  SJ^d^*^ 
apportioned'on  such  Burgh  as  aforesaid,  after  defraying  the  Paymexit 
ordinary  Municipal  and  Police  Charges  and  Expenses  and  ^^^T"^ 
other  annual  Burdens  chargeable  on  such  Common  Good 
Property  or  Revenues,  including  the  Interest  of  Debts  due 
by  such  Burgh,  it  shall  be  competent  to  the  Magistrates 
thereof  to  pav  so  much  of  the  Sum  so  apportioned  on  such 
Burgh  as  is  due  by  that  Part  of  the  Burgn  entitled  to  such 
Common  Good  Property  and  Revenues. 

XLIIL  Assessments  within  Burghs  shall  be  payable  by  Anenm«nt 
the  Tenant  or  Occupier  of  the  Lands  and  Heritages  assessed ;  ^^^  ^ 
but  the  Tenant  or  Occupier  by  whom  such  Assessment  shall  be  ^vided 
be  paid  shall  be  entitled  to  deduct  One  Half  of  such  Assess-  p^^T^ 
ment  from  the  Rent  payable  to  the  Proprietor  or  Person  by  and^Ten-' 
whom  such  Property  was  let :  Provided  always,  that  One  *°^ 
Half  of  such  Assessment  may  be  levied  directly  from  the 
Proprietor  of  Lands  and  Eteritages  assessed  within  the 
Burgh  :  Provided  also,  that  where  the  Rent  is  under  Five 
Pounds  the  Magistrates  of  any  Burgh  may  remit,  on  account 
of  Poverty,   the  whole  or  any  Part  of  the  Assessment 
authorized  by  this  Act  to  be  levied  from  anv  Tenant  or 
Occupier  of  Lands  and  Heritages  within  Burgh. 

XLIV.  The  whole  Powers  and  Right  of  issumg  Summary  Wamnts 
Warrant  and  Proceedings,  and  all  Remedies  and  Provisions  ^^^'^ 
enacted  for  collecting,  levying,  and  recovering  the  Land  and  for  Be- 
Assessed  Taxes,  or  any  of  them,  and  other  Public  Taxes,  ^^J^^j 
shall  be  applicable  to  the  collecting,  levying,  and  recovering  Awessed 
the  Assessments  under  this  Act ;  and  all  Sheriffs,  Magis«  '^i^^?.^?: 
trates,  Justices  of  the  Peace,  and  other  Judges  may  grant  a^^^ 
the  like  Warrants  for  Recovery  of  all  such  Assessments  in™<»^^ 
the  same  Form  and  under  the  same  Penalties  as  is  provided  1^^ 
in   regard  to  such  Land  and  Assessed  Taxes  and  other 
Public  Taxes ;  and  all  Assessments  imposed  in  virtue  of  this 
Act  shall,  in  the  Case  of  Bankruptcy  or  Insolvency,  be  paid 
oot  of  the  First  Proceeds  of  the  Estate,  and  shall  be  prefer- 
able to  all  other  Debts  of  a  private  Nature  due  by  the  Per- 
sons assessed  ;  and  Interest  may  be  charged  on  any  Assess* 
ment,  and  Proceedings  taken  for  the  Recovery  thereof,  on 
any  Day  either  before  or  after  the  said  ensuing  Term  of 
JvhiUundav,  provided  that  if  such  Dav  be  before  the  Term, 
a  Notice  of  the  Amount  payable  shall  have  been  delivered 
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to  or  left  at  the  Dwelling  House  or  Place  of  Baaness  of  the 
Person  liable  in  Payment  Two  Calendar  Months  before 
such  Day. 
Bonn-  XLV.  The  Boundaries  of  Burghs  for  the  Purposes  of 

Bu^^for  ^^^  ^^^  B^^^^  ^  ^^®  Boundaries  thereof  as  the  same  are 
Purposes    ascertained  and  fixed  under  the  Provisions  to  that  Effect 
shau*b/iui  contained  in  the  following  Acts ;  viz.,  (1^  an  Act  passed  in 
fixed  by     the  Seventeenth  and  Eighteenth  Year  or  the  Reign  of  Her 
Vic*  ^i  91  P'^^®"^  Majesty,  intituled  An  Act  for  the   VahuxHon  of 
20  ft  21     *  Lands  and  Heritages  in  Scotland  ;  (2)  an  Act  passed  in  the 
Md*20A^  Twentieth  and  Twenty-first  Year  of  the  Reign  of  Her  pre- 
Vict,  c.  70.  sent  Majesty,  intituled  An  Act  to  amend  the  Act  &v6nteenA 
and  Eighteenth  of  Victoria, /or  the  Valuation  of  Lands  » 
Scotland ;  (3)  an  Act  passed  in  the  Twentieth  and  Twenty- 
first  Year  of  the  Reign  of  Her  present  Majesty,  intituled  An 
Act  to  provide  for  the  Extensi(m  of  the  Boundaries  of  Bur^hi 
in  Scotland,  and  to  remove  Doubts  as  to  the  Right  ofeertain 
Persons  holding  Offices  to  be  registered  as  Voters  for  Mtam- 
pal  Purposes. 
Disputes        XLyI.  Any  Dispute  which  may  arise  in  adjusting  the 
JJ*5^^.  Boundaries  of  any  Burgh,  and  any  Dispute  which  may  arise 
ment  may  in  imposing  or  levying  the  Assessments  authorized  by  this 
marSy '     ^^^  between  the  Commissioners  of  Supply  of  Counties  or 
settiedby   the  Magistrates  of  Burghs,  or  the  Assessors,  Collectors,  or 
the  Sheriff.  Q^^gjg  acting  uudcr  them,  on  the  one  Part,  and  any 
Person  aggneved  on  the  other  Part,  for  the  Settlement 
of  which  Dispute  no  Provision  shall  be  made  under  the 
Authority  of  this  Act,  and  in  case  it  shall  not  be  con- 
venient to  raise  and  determine  the  same  in  the  Sheriff's 
Small  Debt  Court,  shall  be  determined  in  a  summair 
Manner  by  the  Sheriff  of  the  County  in  which  such  Dis- 
pute shall  arise,  who  shall  on  a  written  Petition  being  pre- 
sented to  him  by  the  Procurator  Fiscal,  or  by  any  of  the 
aforesaid  Parties,  appoint  the  Parties  to  appear  before  him, 
when  he  shall  hear  them,  investigate  the  Matter  in  Dispute 
in  such  Manner  as  he  may  think  proper,  and  decide  the 
same  summarily ;  and  the  Decision  of  such  Sheriff  shall  be 
final,  and  shall  not  be  liable  to  Appeal  or  to  Suspension) 
Advocation,  or  Reduction,  or  any  other  Form  of  Review. 
to^bT  ub-      XLVn.  The  County  Board  of  each  County  shall  before 
^JT     the  End  of  every  financial  Year  publish  detailed  Accoonts 
of  their  Receipts  and  Expenditure  under  and  for  the  Pur- 
poses of  this  Act,  which  Accounts  shall  be  printed,  and  i 
Copy  thereof  shall  be  furnished  to  the  CommissionerB  of 
Supply  of  the  County  and  to  the  Town  Council  of  eveij 
Buni^h  situated  therein. 
Sr^'ilSL      aLVIIL  For  the  Purpose  of  erecting  and  maintaining 
™*^  ^^*     Local  Prisons,  and  paying  the  Expenses  thereof  the  Coo- 
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missioners  of  Supply  of  Two  or  more  Counties,  and  the  for  tract- 
Town  Councils  of  the  Burghs  situated  therein,  shall  have  j^^^. 
Power  to  form  a  Union  of  their  respective  Counties  in  in^  Local  * 
manner  following :  The  Proportion  in  which  each  County  ^^^'^^ 
is  to  contribute  to  the  Expense  of  such  Prison,  the  Method 
of  Management  thereof,  which  may  be  by  a  Committee 
jointly  appointed  by  the  County  Boards  interested,  and  all 
other  necessary  Particulars,  shall  be  set  forth  in  a  Minute 
or  A^rreement  certified  under  the  Hand  of  the  Sheriff  or 
Sheriffs  of  the  respective  Counties,  and  such  Minute  or 
Agreement  on  being  published  in  the  JEdinburgh  Gazette 
and  in  Two  Newspapers  circulated  in  the  Counties  so 
united,  shall  be  binoing  on  all  Persons  as  if  the  same  were 
Part  of  this  Act;  and  when  any  such  Union  shall  be 
formed,  and  when  an  Order  under  the  Hand  of  One  of  Her 
Majesty's  Principal  Secretaries  of  State,  fixing  the  Classes 
of  Prisoners  for  which  such  Prisons  shall  be  legal,  shall  take 
Effect  as  herein  provided,  it  shall  be  lawful  for  the  Sheriff 
and  other  Magistrates  of  the  Counties  forming  the  Union 
to  exercise  the  same  Jurisdiction  with  respect  to  such  com- 
mon Prison,  and  the  Bemoval  of  Prisoners  to  and  from  the 
same,  as  if  it  were  locally  situated  within  their  respective 
Counties,  and  the  Provisions  of  this  Act  shall  apply  to  the 
Removal  of  Prisoners  to  and  from  such  Prison,  as  if  the 
Counties  so  united  were  One  County :  Provided  that  the 
Prison  of  Fort  William  shall  continue  to  be,  to  the  Purport 
and  Intent  to  which  the  same  shall  at  the  Commencement 
of  this  Act  be,  a  Prison  for  the  Use  of  tlie  Counties  of 
ArgyU  and  Inverness  respectively. 

^LIX.  Whereas  Arrears  of  Assessment  for  Prison  Pur-  -^«  *<>  ^*'- 
poses  have  long  been  due  by  the  Landward  Part  of  the^^^^ 
County  of  Orkney^  and  it  is  doubtful  whether  any  consider-  m«i>t  in 
able  Portion  thereof  could  now  be  recovered  from  the  Parties       ^^ ' 
originally  liable  therefor,  or  their  Representatives :  It  shall 
be  lawful  for  the   Commissioners  of  Supply  of  the  said 
County,   along  with  any  Assessment  to  be  imposed  and 
levied  by  them  under  the  Authority  of  this  Act,  to  impose, 
levy,  and  collect  on  and  from  the  Proprietors  and  Tenants 
of  Lands  and  Heritages  in  the  Landward  Part  of  the  said 
Coanty,  such  additional  Sum  as  they  shall  think  fit  towards 
Payment  of  such  Arrears ;  and  such  additional  Sum  shall 
be  apportioned  on  the  Lands  and  Heritages  in  such  Land- 
wara   Part    in   the    same    Manner    as    the   Assessments 
anthorized  by  this  Act ;  and  all  the  Provisions  of  this  Act 
applicable  to  Assessments  and  the  Becoverv  of  the  Sums 
assessed  shall  be  applicable  to  such  additional  Sum. 

L«.  The  Commissioners  of  Supply  for  the  Counties  of  Speetai 
Mom  and  Cromarty^  and  also  for  that  Portion  of  the  County  ^'^'^  ^' 
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namiaxitBof  Noim  iTfliicli  18  locally  situated  in  the  County  of  1{(m«, 
Orw»r^**  shall  meet  together  for  the  Purposes  of  this  Act  at  the  usual 
and  Nairn.  Place  of  Meeting  of  the  Commissioners  of  Supply  of  the 
County  of  Roas^  and  shall  exercise  the  Powers  conferred  by 
this  Act  on  Commissioners  of  Supply  with  respect  to  the 
said  Counties  of  Rosb  and  Cromarty  and  the  said  Portion  of 
the  County  of  Nairn. 


County 
Boards 
may  con- 
tribute to 
Befonna- 
toriea. 


Appoint- 
ment of 
ICanagen 
of  the 
General 
Prison  at 
Perth. 


6ft  6  W. 
4,0.88. 


Reformatories. 

LI.  A  County  Board  may,  with  the  Consent  of  the  Com- 
missioners of  Supply  of  such  County,  resolve  to  contribute 
to  any  Reformatory  in  any  Part  of  Scotland  which  has  been 
certified  by  One  of  Her  Majesty's  Principal  Secretaries  of 
State,  in  Terms  of  an  Act  passed  in  the  Seventeenth  and 
Eighteenth  Year  of  Her  present  Majesty,  intituled  An  Ad 
for  the  better  Care  and  Reformation  of  Youthful  Offendm  in 
Great  Britain,  and  on  such  Resolution,^  stating  the  Name  of 
the  Reformatory  to  which  they  propose  to  contribute,  being 
transmitted  to  the  Secretary  of  State  for  the  Home  De- 
partment, being  One  of  Her  Majesty's  Principal  Secretaries 
of  State,  he  shall  intimate  whether  he  approves  or  disap- 
proves of  such  Resolution,  and  if  he  intimate  that  he  approves 
thereof,  such  County  Board  may  from  Time  to  Time  paj 
over  such  Sum  as  they  may  think  fit  to  the  Directors  and 
Managers  of  such  Reformatory,  and  such  Sum  shall  be  a 
Charge  on  the  Assessment  for  current  Expenses :  Provided, 
that  if  at  any  Time  such  Secretaiy  of  State  shall  notify  his 
Withdrawal  of  such  his  Approval,  it  shall  no  longer  be  law- 
ful for  the  County  Board  to  contribute  to  such  Reformatoiy. 

Managers  of  the  General  Prison. 

LII.  The  following  Persons  shall  be  and  are  hereby  ap- 
pointed Managers  of  the  General  Prison  at  Perth,  any  Two 
of  whom  shall  be  a  Quorum  ;  viz.,  the  Sheriff  Prindpal  of 
the  County  of  Pert/i,  the  Inspector  of  Prisons  for  Scotlad 
appointed  under  an  Act  passed  in  the  Fifth  and  Sixth  Year 
of  the  Reign  of  His  late  Majesty  King  William  the  Fourth, 
intituled  An  Act  for  effecting  greater  Uniformity  ofPfaetia 
in  the  Government  of  the  several  Prisons  in  England  W 
Wales,  and  for  appointing  Inspectors  of  Prisons  in  Great 
Britain,  the  Crown  Agent  in  Scotland  mr  the  Time  being, 
and  One  Person  who  shall  be  appointed  and  may  be  re^ 
moved  by  Her  Majesty,  and  shall  receive  such  Salary  as 
shall  be  fixed  by  the  Commissioners  of  Her  Majestys 
Treasury,  not  exceeding  Seven-  hundred  Pounds  a  Year: 
and  sucn  last-mentioned  Person  shall  also  discbaip  ail  t^ 
Duties  of  Secretary  to  the  Managers ;  and,  exoepl  at  kflfv'n 
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provided,  the  Managers  shall  not  derive  anj  Profit  or 
Emoloment  for  the  Performance  of  any  Daties  tinder  this 
Act,  nor  shall  they  be  personally  responsible  for  anything 
done  band  fide  in  the  Execution  of  this  Act,  or  in  the  exer- 
cise of  the  Powers  herein  contained. 

Lin.  The  Managers  shall  have  snch  Ofiice  Accommoda-  Office  Ac- 
tion, and  snch  Assistance  of  Clerks,  OflSce  Keepers,  or^'^'^^" 
Messengers,  as  One  of  Her  Majesty's  Principal  Secretaries  Hanagen. 
of  State  may  from  Time  to  Time  direct. 

LIY.  The  Managers  shall  defray  the  Expenses  incurred  Extoiims 
in  the  Performance  of  the  various  Duties  and  Functions  ^*  "J^ 
hereby  committed  to  them  out  of  such  Moneys  as  may  bebeiMudout 
voted  by  Parliament  for  such  Purposes  respectively,  and<>'^°^®y" 
shall  render  their  Accounts  for  such  Expenditure  to  thep^ia.^ 
Commissioners  of  Audit,  in   snch  Manner  and  at  suchii^«i^^ 
Periods  as  the  Commissioners  of  Her  Majesty's  Treasury 
may  direct. 

LiV.  From  and  after  the  Commencement  of  this  Act  the  General 

General  Prison  at  Perth  as  at  the  said  Date  belonging  to  p^S^and 

and  vested  in  the  General  Board  of  Directors  of  Prisons,  Bigbts,  ftc 


and  all  Rights  of  Property,  Action,  or  Recovery  relative  ^^JJj^*^ 
thereto,  and  all  other  Lands  and  Heritages  at  the  said  Date  vested  in 
belonging  to  and  vested  in  the  said  General  Board,  shall  '^g^^^™^ 
and  are  nereby  transferred  to  and  vested  in  the  Commis-  ^  Works 
sioners  of  Her  Majesty's  Works  and  Public  Buildings,  fofg^^^*** 
the  Purposes  and  subject  to  the  Provisions  of  this  Act :  ^ 

Provided  that  it  shall  be  lawful  for  the  Managers  to  sue  for, 
recover,  and  discharge  all  Debts  or  Sums  of  Money  due  to 
the  said  General  Board  at  the  Commencement  of  this  Act, 
and  to  receive  from  the  said  General  Board  all  Moveable 
Property,  Records,  and  Documents  belonging  thereto,  and 
to  bold  and  dispose  of  the  same  for  the  Purposes  and  sub- 
ject to  the  Provisions  of  this  Act  and  to  any  Directions  to 
be  given  relative  thereto  by  One  of  Her  Majesty's  Principal 
Secretaries  of  State. 

Li  VI.  It  shall  be  the  Duty  of  the  Managers,  and  they  are  Manag«n 
hereby  authorized  and  empowered  to  bring  to  Completion  *^?^°jr^ 
all  Matters  and  Proceedings  left  by  the  General  Board  of  Ln  left^ 
Directors  of  Prisons  uncompleted  at  the  Commencement  of  J^^?****®^ 
this    Act;  and  they  shall  receive  from  the  said  General ^,^^^ 
Board,  and  remit  to  the  several  County  Boards  any  Balances  and^ns- 
of  Mionej's  raised  within  such  Counties  by  Assessment  in  ^ces  of 
the  J^ossession  of,  or  at  the  Order,  or  under  the  Control  of  Aasess- 
the  said  General  Board  at  the  Commencement  of  this  Act.  coo^y' 
IL«VII.  Whereas  it  is  expedient  that  the  Statistics  re- Boards. 
garding  Prisons  and  Prisoners  in  Scotland  should  continue,  provision 
as  heretofore,  to  be  collected  and  digested,  and  laid  before  ?**'  «>iiec*^ 
Parliament  in  a  tabular  Form  :  The  Clerks  of  the  several  ^^^, 
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and  re-      County  Boards  shall  and  they  are  hereby  required  to  tntna- 
^^^      mit  to  the  Managers  such  Returns  as  one  of  Her  Majesty's 
statistiofl.  Principal  Secretaries  of  State  shall  from  Time  to  Time 
direct,  applicable  to  the  Amount  of  Prison  Acoommodation 
in  the  County,  the  Number  of  Prisoners,  their  Ages,  Sen- 
tences, Educational  Condition,  Health,  Conduct,  Casualties, 
Prison  Punishments,  the  Receipts  and  Expenditure -con- 
nected with  the  several  Prisons,  the  Observance  of  the 
Rules,  and  other  similar  Matters. 
Provirion       LVIH.  The  Managers,  or  any  One  or  more  of  them, 
feBinto"^  may,  with  the  Authority  in  Writing  of  such  Secretary  of 
Condition  State,  proceed  to  any  Prison  and  inquire  into  the  Condition 
iSemen?*  and  Management  thereof,  and  may  require  Access  to  all 
^Prisons.  Documents  therein  or  in  reference  thereto,  and  may  require 
the  Attendance  of  any  Witness,  by  Service  by  any  Sheriff- 
Officer  or  Constable  of  a  written  Intimation  to  such  Witness 
personally  or  at  his  usual  Place  of  Residence,  and  may 
examine  such  Witness  on  Oath;  and  any  Person  inter- 
rupting such  Inquiry,  or  failing,  when  required,  to  produce 
any  Document,  or  to  attend  or  give  Evidence,  shall,  on 
summary  Complaint  and  Conviction  before  the  Sheriff,  be 
liable  to  a  Penalty  not  exceeding  Ten  Pounds,  or  to  be  im- 
prisoned for  any  Period  not  exceeding  Thirty  Dajrs. 
itetorn  of       LIX.  When  anv  Criminal  shall  have  been  sentenced,  the 
oMmpr?  Clerk  of  the  High  Court  of  Justiciary,  if  such  Sentence 
Bonment     shall  have  been  pronounced  by  the  said  High  Court,  or  the 
to  MaiH^^  Clerk  of  the  Circuit  Court  of  Justiciary,  if  such  Sentence 
agen  as  in  shall  have  been  pronounced  by  the  Circuit  Court  of  Jusd- 
Sohed.  (B.)  clary,  or  the  Sheriff  Clerk  of  the  Connty,  if  such  Sentence 
shall  have  been  pronounced  by  the  Sheriff,  shall  witbifi 
Eight  Days  after  such  Sentence  shall  have  been  pronounced 
make  a  Return  thereof  to  the  Managers,  which  Return  shall 
be  in  the  Form  of  the  Schedule  (B.)  hereunto  annexed 
Anniiftl  LX.  The  Managers  shall,  on  or  before  the  Fifteenth 

bemado*    ^^7  ot  February  in  every  Year,  make  and  transmit  to  One 
to  Secre-    of  Her  Majesty's  Principal  Secretaries  of  State  a  full  Re- 
st^  by     P^^  ^^  ^^^^  whole  Proceedings  during  the  Year  ending  on 
iianagera.  the  Thirty-first  Day  of  December  preening,  and  an  Absttact 
of  their  whole  Receipts  and  Expenditure,  classifying  the 
separate  Articles  thereof;  and  in  the  said  Report,  or  in  the 
Appendix  thereto,  there  shall  be  set  forth  all  new  Rules 
or  Alterations  of  Rules  for  Prisons  which  shall  have  been 
made  by  such  Secretary  of  State  as  aforesaid,  any  OrdeiB 
issued  by  such  Secretary  of  State  constituting  a  new  Prison 
or  altering  the  Classes  of  Prisoners  for  which  a  Pftton  is 
legal,  and  such  Information  and  Statistics  regarding  Prisons 
in  Scotland  as  such  Secretair  of  State  may  reauire^^tful* 
Copy  of  every  such  Report  shall  be  laid  before  ootb 
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of  Parliament  within  Fourteen '  Days  after  the  Fifteenth 
Day  of  February,  if  then  assembled,  or  if  Parliament  shall 
not  be  then  assembled  within  Fourteen  Days  after  the  next 
Meeting  ^ereof. 

General  Prison  and  Custody  op  Convicts, 

LXI.  The  Managers,  subject  to  the  Pro\'ision8  of  thisMftnagen 
Act,  and  the  Rules  in  force  in  Terms  thereof,  and  also  sub-j^^Qy^ 
jecttosuch  Instructions  as  they  mOT  from  Time  to  Timetionsoi 
receive  from  One  of  Her  Majest/s  Principal  Secretaries  of ^fgjjj^'^ 
State,  shall  have  the  Administration  and  Government  of  the  to  have  the 
General  Prison  at  PerOi,  and  shall  from  Time  to  Time  visit  ^^^^ 
the  said  Prison  :  Provided  that  One  or  more  of  the  Mana-the  Gene- 
gers  shall  once  at  least  in  every  Month  see  and  communicate^  Pmon. 
with  each  Prisoner,  shall  examine  the  Books,  Accounts,  and 
Documents  kept  in  the  Prison,  shall  inspect  the  Prison 
Premises  and  Stores,  shall  examine  into  the  Conduct  of  the 
several  Officers,  shall  investigate  all  Complaints  and  alleged 
or  apparent  Abuses,  or  Deviations  from  tne  Bnles,  shall  in- 
quire into  the  Cause  and  Nature  of  every  Punishment  that 
has  been  administered,  shall  ascertain  how  far  the  Health, 
^Education,  and  Industrial  Training  of  the  Prisoners  are  in 
a  satisfactory  Condition,  and  shall  make  a  Report  in  Writing, 
ander  these  Heads,  which  shall  be  laid  before  and  specially 
considered  by  the  Managers  and  Visitors. 

LXn.  Besides  such  Rules  for  the  Government  of  the  Rules  to  be 
General   Prison,  and  for   the  Custody,  Discipline,   andJJIJ'g^ 
X>ietaries  of  the  several  Classes  of  Prisoners  therein,  as  may  of  the 
esist  at  the  Commencement  of  this  Act,  or  may  thereafter  ^^^ 
be  adopted,  Provision  shall  be  made  by  further  Rules  for 
the  Method  in  which  the  Establishment  of  Officers  in  the 
said  Prison  shall  from  Time  to  Time  be  adjusted,  and  for 
the  Appointment  and  Dismissal  of  such  Officers,  and  the 
fixing  of  their  Salaries ;  and  until  such  Rules  come  into 
force  no  Appointment  or  Dismissal  of  an  Officer,  and  no 
Alteration  of  an  Officei^s  Salary  in  the  said  Prison,  shall 
take  Effect  unless  the  same  be  approved  by  One  of  Her 
M^esty's  Principal  Secretaries  of  State. 

LXlir.  The  General  Prison  at  Perth  shall  be  a  Prison  ciaases  of 
for  the  Reception  and  Detention  of  Prisoners  sentenced  to^'^^™ 
Imprisonment  by  the  Courts  of  Law  in  Scotland,  and  also  fined  in 
for  the  Reception  and  Detention  of  such  Convicts  under  J^^J^^ 
Sentence  or  Order  of  Transportation  or  of  Penal  Servitude, 
as  Her  Majesty  may  please  to  direct  to  be  removed  to  such 
General  Prison  under  the  Powers  contained  in  an  Act  of 
the  Tenth  and  Eleventh  Year  of  the  Reign  of  Her  present  ^q  ^  ^^ 

r,  intituled  An  Actio  amend  the  Law  aatothe  Cuttody  Viot,  c.  S7. 
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of  Offendert ;  and  of  an  Act  of  the  Sixteenth  and  Seven- 
teenth Year  of  the  Reign  of  Her  present  Majesty,  intitaled 
16  ft  17  An  Act  to  substitute  in  certain  Cases  other  Pumshments  in 
Vict,  c  99.  i^  ^y.  j)ranspartati(m ;  and  of  an  Act  of  the  Twentieth  and 
Twenty-first  Year  of  the  Beign  of  Her  present  Majesty, 
20  ft  21  intitaled  An  Act  to  amend  the  Act  of  the  Sixteenth  and 
Vict,  c  8.  Seventeenth  Years  of  Her  Majesty^  to  substitute  m  certm 

Cases  other  Punishments  in  lieu  of  Transportation* 
Sentenoea       LXIV.  From  and  after  the  Uommencement  of  this  Ad, 
Months      when  a  Sentence  is  pronounced  by  any  Court  of  competent 
and  up-     Jurisdiction  adjudging  any  Person  to  Imprisonment  for  a 
be^carried  P^^^^od  of  Nine  Months  or  upwards,  such  Sentence,  whether 
out  in  the  the  General  Prison  at  Perth  be  mentioned  therein  or  not, 
PriB^     or  whether  the  Name  of  any  other  Prison  be  mentioned 
therein  or  not,  shall  be  deemed  to  be  and  is  hereby  declared 
to  be  a  Sentence  which  may  be  carried  into  effect  in  the 
said  General  Prison,  unless  such  Sentence  contains  a  Gkose 
especially  declaring^  that  the  Prisoner  shall  not  be  removed 
to  such  General  Prison ;  and  any  Person  undergoing  a 
Sentence  which  may  be  so  carried  into  Effect  in  the  General 
Prison  may  be  removed  thereto  at  any  time  in  Terms  of  the 
Provisions  of  this  Act  for  the  Removal  of  Prisoners;  and  if 
such  Sentence  adjudge  the  Prisoner  to  Hard  Labour  for 
any  Period,  Effect  shall  be  given  to  such  Adjudgment  in 
the  General  Prison,  so  far  as  the  same  has  not  been  carried 
into  Effect  in  a  Local  Prison. 
ProTitionB      LX V.  Whereas  by  an  Act  of  the  Fifth  Year  of  the  Rrign 
Ad^nia-   ^^  ^^^  Majesty  King  George  the  Fourth,  intituled  An  Act 
tntionof  for  tlic  Transportation  of  Offenders  from  Great  Britain, 
Estobikh-  ^^^  Majesty  is  empowered  to  appoint  Places  of  Confinement 
ments  ap-   within  England  and  Wales  for  Male  Convicts  under  Sen- 
undaT*  -  ^^^^  ^^  Order  of  Transportation ;  and  by  the  herdn-beibre 
isUng    '  recited  Act  of  the  Twentieth  and  Twenty-first  Year  of  the 
Statutes.    Seign  of  Her  present  Majesty,  to  substitute  in  certain  Cases 
other  Punishments  in  lieu  of  Transportation,  it  is  provided 
that  the  Power  to  appoint  such  Places  of  Confinement,  and 
other  Provisions  of  the  foresaid  Act,  shall  extend  and  be 
applicable  to  and  for  the  Appointment  by  Her  Majeetj  of 
like  Places  of  Confinement  in  any  Part  of  the  United  King- 
dom for  Offenders,  whether  Male  or  Female,  sentenced 
under  the  Provisions  of  such  last-mentioned  Act :  If  at  anr 
time  Her  Majesty  shall  be  pleased  to  appoint  such  Place  d 
Confinement  in  Scotland^  the  same  shall  be  a  lawful  Place 
of  Confinement  for  such  Offenders,  whether  Male  or  Female, 
under  Sentence  or  Order  of  Transportation  or  Penal  Servi- 
tude, as  Her  Majesty,  under  the  Powers  of  the  herein-before 
recited  Act  to  that  Effect,  may  be  pleased  to  direct  to  be 
removed  thereto ;  andalltheProvisionaofthebetoMmfiai 
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Acts  relating  to  sach  Places  of  Confinement,  and  to  the 
Peraons  confined  therein,  shall  be  in  force  in  any  Place  so 
appointed  in  Scotland,  so  far  as  the  same  shall  be  applicable 
thereto  and  are  not  superseded  by  the  Provisions  of  this 
Act;  and  sach  Place  of  Confinement  shall  be  deemed  a 
Prison  for  the  Purposes  of  this  Act,  and  all  the  Provisions 
herein  oontuned  relative  to  the  General  Prison,  so  far  as 
the  same  are  applicable  to  Persons  under  Sentence  or  Order 
of  Transportation  or  of  Penal  Servitude^  shall  apply  to  such 
Place  of  Confinement. 

BfiMOYALS  OF  Prisoners. 

LXYI.  When,  by  the  Order,  Declaration,  or  other  Pro-  As  to  Be« 
ceeding  by  which  a  Prison  is  rendered  legal,  certain  Prisoners  ^1^  ^' 
other  than  the  Class  for  which  it  is  legal  are  appointed  to  be  ^  c<^7 
removed  to  another  Prison  within  the  same  County,  such  ^<'aida. 
Removal,  as  well  as  all  Removals  of  Prisoners  from  one 
Liocal  Prison  to  another  within  the  same  County,  shall  be 
carried  out  by  or  under  the  Direction  of  the  County  Board ; 
and  all  Persons  employed  in  such  Removals  shall  obey  the 
Instructions  received  oy  them  from  the  County  Board,  so 
far  as  the  same  are  consistent  with  the  Provisions  of  this 
Act;  and  the  Expense  of  such  Removals  shall  be  a  Charge 
on  the  Assessment  for  current  Expenses. 

LXVn.  Save  as  herein  exceptea,  all  Removals  of  Prisoners  As  to  Be- 
from  one  Prison  in  Scotland  to  another  Prison  in  Scotland^  p^^en 
and  all  Removals  of  Convicts  sentenced  to  Transportation  by  lana. 
or  to  Penal  Servitude  from  any  Prison  in  Scotland  to  any  ^^^ 
One  of  Her  Majesty's  Prisons  or  Penitentiaries  in  Enaland, 
in  virtue  of  Warrants  granted  by  One  of  Her  Majesty's 
Principal  Secretaries  of  State  under  the  Provisions  of  the 
Statutes  to  that  Effect,  shall  be  carried  out  by  or  under  the 
Direction  of  the  Managers,  who  may  issue  Keculations  or 
Instructions  for  carryin^t  sach  lUmovals,  aBd  Bx  from 
Time  to  Time  the  Remuneration  and  Allowances  to  be  paid 
to  the  Persons  employed  therein ;  and  such  Regulations  and 
Instructions  shall,  so  far  as  the  same  are  not  inconsistent 
'with  the  existing  Laws  or  Statutes,  be  binding  on  the  Per- 
sons to  whom  any  such  Warrants  by  Order  of  Her  Majesty's 
Principal  Secretaries  of  State  are  addressed,  and  all  other 
Persons  employed  in  carrying  into  Effect  such  Removals  of 
Prisoners. 

LXVUL  It  shall  be  lawful,  in  virtue  of  an  Order  under  As  to  Be- 
the  Hand  of  One  of  Her  Majesty's  Principal  Secretaries  of  J^^^^^- 
State,  to  remove  any  Prisoner  from  any  Prison  in  Scotland  oi  Secre- 
to  any  other  Prison  in  Scotland,  being  a  legal  Prison  for  the  g^' 

P 
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Class  of  Prisoners  to  which  such  Prisoner  belongs,  and  the 

Sentence  or  Warrant  under  which  he  ia  committed  shall  be 

as  effectual  in  the  Prison  to  which  he  is  so  removed  as  m 

the  Prison  named  therein. 

Friionen       LXIX.  Any  Prisoner  sentenced  to  a  Period  of  Impiison- 

Gener^  *°  ment  who  has  been  removed  from  a  Local  Prison  to  the 

PriBonmay  General  Prison  may,  at  any  Time  before  the  Expiry  of  his 

^^^J^"j^^  Sentence,  be  removed  back  to  the  Local  Prison  whence  he 

cai  Prison,  was  broQght,  Under  the  Provisions  of  this  Act  relating  to 

the  Removal  of  Prisoners. 
Not  to  in-  LXX.  Nothing  in  this  Act  contained  relating  to  the  Be- 
jjjjj^**^  moval  of  Prisoners  shall  affect  the  Power  posse^  by  any 
by  Court  of  Court  of  Law  to  direct  the  Bemoval  of  any  Prisoner  to  be 
^*^*  carried  out  by  any  Officer  of  such  Court  or  other  Officer  of 
the  Law. 

MlSCELLA^OUS. 

Pononi         LXXI.  The  following  Persons  shall  be  entitled  to  visit 
MititiSTto  *^®  several  Prisons  in  Scotland;  namely.  Her  Majest/s 
visit  Pri-    Principal  Secretaries  of  State,  or  any  Persons  appointed  by 
^^^         them  or  any  of  them,  the  Lords  Lieutenant  of  Countiei  in 
Scotland^  the  Members  of  Her  Majesty's  Privy  Council,  the 
Judges  of  the  Court  of  Session,  the  Lord  Advocate  aod 
Solicitor-General  of  Scotland^  and  the  Managers  appointed 
by  or  under  the  Authority  of  this  Act :  The  following  Per- 
sons shall  also  be  entitled  to  visit  tiie  Local  Prisons  within 
their  respective  Counties  and   Burghs,  namely,  Sherifi^ 
Conveners  of  Commissioners  of  Supply,  Members  of  County 
Prison  Boards,  Justices  of  the  Peace,  and  Magistrates  of 
Burghs ;  and  any  Person  visiting  a  Priscm  which  be  is 
hereby  empowered  to  visit  shall  have  Access,  if  he  desire  it, 
to  every  Prisoner  confined  therein,  or  otherwise  to  sndi 
Prisoners  as  he  may  desire  to  see,  and  may  report  his  Ob- 
servations on  the  Discipline  and  Management  of  sack 
Prison  to  the  Administrators  thereof,  or  to  One  of  Her 
Majesty's  Principal  Secretaries  of  State :  Provided  that  in 
any  Bnles  for  iPrisons  adopted  und^  this  Act  ProrisoD 
may  be  made  for  authorizing  other  Persons  to  visit  any 
Prisons  under  such  Restrictions  as  the  Rules  may  contain; 
and  that  the  Administrators  of  any  Prison  may  by  an  Order 
in  Writing  grant  special  Permission  to  any  Person  to  visit 
the  same. 
Remcmki  6f     LXXII.  When  in  reference  to  any  Person  ccmfitied  int 
JlJjJ^U"^^  Prison  it  is  certified  by  Two  Medical  Practitioiiers  who  haw 
in  danger   visitcd  and  Carefully  examined  him,  that  he  is  afflicted  witk 
Hoq^tei^  any  contagious  or  infections  Disease  whidi  remiesi  Us  Be- 
Ac.  moval  necessary  for  the  Health  of  the  odier  Inmalei  cf  tbe 
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PriflOQi  or  that  he  is  afflicted  with  any  Disease  which 
threatens  immediate  Danger  to  Life  and  cannot  be  treated 
in  Prison,  or  that  from  his  condition  continned  Confinement 
wonld  cause  his  Death,  it  shall  be  lawfnl  for  the  Sheri£^  on 
summary  AppUcatioa  at  the  Instance  of  the  Administeitors 
of  the  Prison,  accompanied  by  such  Certificate,  to  order  the 
Prisoner  to  be  removed  to  an  Hospital  or  other  fit  Place, 
under  snoh  Precautions  as  to  the  Sheriff  may  seem  necessary 
and  proper. 

LjCXUI.  When  any  Sentence  awarded  by  any  Court  of  As  to 
competent  Jnrisdicdon  for  any  Crime  or  Offence  is  a  Sen-  ^^^ 
tence  to  a  Period  of  Imprisonment,  to  be  accompanied,  to  Hard 
during  either  the  whole  or  a  Portion  of  such  Period,  with  ^**»^'^- 
Hard  Liabour,  such  Hard  Labour  shall  be  exacted  and  per* 
fiHmed  in  the  Manner  set  forth  in  the  Rules  applicable  to 
th^  Prison  for  the  Time  being  under  this  Act ;  and  in  any 
Rules  which  may  be  hereafter  made  in  Terms  of  this  Act, 
it  shall  be  competent  to  include  Rules  for  canying  out  Sen- 
tences of  Hard  Labour. 

LXXIV.  In  every  Case  where  it  is  competent  for  any  power  to 
Judge  or  Magistrate  to  award  Sentence  of  Imprisonment,  J"*^^* 
or  a  Fine  with  the  Alternative  of  Imprisonment,  it  shall  be  offenden 
lawful  for  such  Judge  or  Magistrate,  in  the  Case  of  <u^7^,,^^' 
Juvenile  Offender,  being  a  Male,  whose  Age  in  the  Opinion  private^ 
of  such  Judge  or  Magistrate  shall  not  exceed  Fourteen  vviupping. 
ITears,  to  adjudge  such  Offender,  instead  of  Imprisonment 
or  of  Imprisonment  and  Hard  Labour,  or  in  addition  to 
Imprisonment  or  Imprisonment  and  Hard  Labour,  to  be 
punished  by  private  Whipping,  in  such  Manner  and  accord- 
ing to  such  Regulations  as  have  been  or  shall  be  made  by 
the  Lord  Advocate  of  Scotland  in  that  behalf,  and  approved 
by  One  of  Her  Majesty's  Principal  Secretaries  of  State. 

LXXV.  If  any  Person  shall  carry  or  bring,  or  attempt  t'enalty  for 
or  endeavour,  by  thowing  over  the  Walls  or  by  anv  other  |j*™^w*- 
Means,  to  introduce,  into  any  Prison  in  Scotland  any  Letters,  hibited 
Tobacco,   Spirits,  or  other  Articles  not  allowed  by  the^*^^^ 
Rules  of  such  Prison,  it  shall  be  lawfiil  for  any  Person  to  sona. 
apprehend  such  Offender,  and  to  carry  him  before  the 
Sheriff,  or  any  Two  Justices  of  the  Peace  of  the  County,  or 
any  Magistrate  of  a  Burgh  in  which  such  Prison  is  situated, 
who  are  hereby  empowered  to  hear  and  determine  such 
Offence  in  a  summary  Way ;  and  if  the  Person  complained 
of  shall  be  lawfiiUy  convicted  of  such  Offence,  the  Sheriff, 
Justices,  or  Magistrate  shall  forthwith  sentence  such  Offender 
to  Imprisonment,  with  or  without  Hard  Labour,  for  any 
Period  not  exceeding  One  Month,  unless  such  Offender 
shall  immediately  pay  such  Penalty,  not  exceeding  Five 
Founds  nor  less  tnan  Forty  Shillings,  as  such  Sheriff, 
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JnsdoeSi  or  Ma^strate  shall  impose ;  and  rach  Penidty  shall 
be  applied  towards  the  Expense  of  sach  ProsecntioD,  and 
the  Sarplnsy  if  any,  towards  the  Maintenance  of  sach  Prison. 
LawiMto  LXXVI.  The  Sheriff  shall  continne  to  exercise  the 
^^']^_  Powers  and  JorisdicUon  at  pinesent  possessed  by  him  with 
ration,  and  lespect  to  Applications  and  JPiooeeoings  for  ^ment  and 
^^^^'  for  Liberation  of  Civil  Prisoners,  and  nothing  herein  con- 
safe  Oils-  tained  shall  be  held  to  alter  the  Law  with  respect  to  the 
^oed  ^'    Aliment  of  Prisoners,  or  Besponsibility  for  the  safe  Custodj 

of  Prisoners, 
s  ft  9  yict,     LXXVIL  For  enabling  the  said  Commisdoners  of  Her 
ooiponSed  Majcsty^s  Works  and  Public  Bnildings,  and  any  Connty 
with  thiB    Board  to  purchase,  take,  and  acanire  Lands  for  the  Por- 
1^^.    P^'^^  ^^  "^^  -^^9  '^The  Lands    Clauses    ConsoUdation 
tira  of  ~     (SeoUani)  Act,  1845/'  shall  be  incorporated  with  and  imi 
i^ds.       Part  of  this  Act:  Provided  that  the  Clauses  of  the'sud 
Lands  Clauses  Consolidation  Act  with  respect  to  the  Pur- 
chase and  taking  of  Lands  otherwise  than  by  Agreement 
shall  not  be  incorporated  herewith,  except  for  the  Purpose 
of  acquiring  Lands  adjoining  to  a  Prison  fer  the  Purpose  of 
enlarging  such  Prison;  and  the  Expression  ^'the  opedal 
Act"  in  the  said  Lands  Clauses  Consolidation  Act  shall 
mean  this  Act ;  and  the  Expression  ^  the  Promoters  of  the 
Undertaking"  in  the  said  Act  shall  mean  and  include  the 
said  Commissioners  of  Her  Majesty's  Works  and  PaUic 
Buildings,  and  any  County  Board  seeking  to  acquire  Lands 
under  this  Act. 
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SCHEDULES  referred  to  in  the  foregoing  Act 


SCHEDULE  (A.) 

Table  of  County  Pbison  Boakds,  containing  the  Number  of  Members 
to  be  appointed  for  the  Landward  Part  of  each  Coontj  by  the  Com- 
missioners of  Supply  thereof;  for  the  Burghs  situated  m  each  County 
by  the  Magistrates  thereof. 


OOUMTT. 


1. 


1.  Aberdeen 


2.  Argyle 


3.  Ayr     . 


4.  Banff 


j^.  Berwick  . 
6.  Bute    .    .    . 


7.  CaithneBB 
S^  Clackmannan 


Landward  Put  of 
Connty  and  Burghs. 


2. 


Landward  Part 
Aberdeen  .  . 
Peterhead     .    , 


Landward  Part 
Campbeltown 


Landward  Part 
Ayr  .  .  •  . 
Irvine .  .  .  . 
Kilmarnock  .    , 


Jjandwaid  Part 
Banff  .    .    .    . 


Landward  Part 

Landward  Part 
Bothesay .    .    . 


Landward  Part 
Landward  Part 


II 


3. 


15 
7 
1 


23 

11 
1 


12 

16 
1 
1 
2 


19 

7 
1 


8 

4 
8 

7 

7 

7 


GOUKTT. 


1. 


9.  Dmnbarton 


10.  Domfriea 


11.  Edinburgh 


12.  Elgin 


13.  Fife 


Landward  Part  of 
County  and  fiorfl^ 


2. 


Landward  Part 
Dumbarton  . 


Landward  Part 
DumfrieB .    .    < 


Landward  Part 
Edinburgh    . 
Leith  .    .    .     , 
MuflBelburgh. 
PortobeUo    . 


Landward  Part 
Elgin  .    .    .    . 


Landward  Part 
Cupar.     .     . 
Dunfermline 
Dysart 
Kirkcaldy     . 
St  Andrews  . 


II 


S2sa 


3. 


7 
1 


8 

iT 
2 


16 

6 
9 
2 

1 
1 


19 

7 
1 

8 

13 
1 
2 
1 
1 
1 


19 
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OOUNTT. 


1. 


14.  Forfar    . 


15.  Haddington  . 


16.  InyemeflB 


17.  Kincardine  . 

18.  KinroBS    .    . 

19.  Eirkcttdbrigkt 

20.  Lanark    .    . 


21.  Linlithgow  . 


22.  Nairn  .    .    . 


Laodwird  Ptrt  of 
Conntj  And  Borgfat* 


2. 


Landward  Part 

10 

Arbroath .    .    . 

2 

Brechin    .    .    . 

1 

Dundee    .    .    . 

6 

Forfar.    .     .     . 

1 

Montrose .    .    . 

2 

Landward  Part 
Dunbar    .    .    . 
Haddington  .    . 


Landward  Part 
InyemeBB . 


Landward  Part 

Landward  Part 

Landward  Part 

Landward  Part 
Airdrie 
Glaai^w  . 
Hamilton. 
Lanark    . 
Rutherglen 


Landward  Part 
Linlithgow   . 


Landward  Part 
Nairn  .    .     .    . 


8. 


22 

8 
1 
1 


10 

18 
2 


16 
6 


8 

10 
1 

14 
1 
1 
1 


28 

6 
1 


5 
2 


CX)UNTr. 


1. 


28.  Orkney 
24.  Peebles 


25.  Perth 


26.  Renfrew 


27.  Boss  and  7 

Cromar^J 

28.  Roxburgh   . 


29.  Selkirk  . 


80.  Stirling . 


81.  Sutherland 

82.  Wigtown 


88.  Zetland  .    . 


LiadwiidPtttor 
O011147  wd  Bdzi^il 


2. 


II 


3. 


Landwaid  Part 

Landward  Part 
Peebles    .    .    . 


Landward  Part 
Pertli  .    •    .    . 


Landward  Part 
Greenock .    .    . 
PaialOT^    .    .    . 
Port-Glaagow  . 
Renfrew  •    .    . 


Landward  Part 

Landward  Part 
Jedburgh     .    . 


Landward  IW 
Selkirk    .    .    . 


6 

1 

T 

16 
8 

19 

10 
5 
5 
1 
1 

"i" 
15 

11 
1 

IT 
4 

8 


Landward  Purt 
Stirling  .  .  . 
Falkirk    .    .    . 


9 
2 

1 

13 


Landward  Part 

Landward  Ptft 
Stranraer .    . 


Landwaid  Fart 


i 

IT 


1 
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SCHEDULE  (B.) 


Kam& 


Sex. 


Ag& 


Oocupft- 
tion. 


MarrlMl 
or  Un- 
nurrled. 


OffcnceL 


Ooantj 

where 

Offeooe 

commStted. 


of 
Offence. 


Nnmberof 
prcTloiia 

CooTicfclons, 

and  from 
wheftCoQTtB. 


tenoe. 


Deta 

of 

SentenoOb 


*  The  Period  for  which  the  Prisoner  is  sentenced  to  be  imprisoned,  and  the 
Prison  in  which  he  is  sentenced  to  be  confined,  are  to  be  inserted  under  this 
Head. 


Cap.  CVL 

An  Act  to  €tmend  the  Lands  Clauses  ConsoUdaiion  Acts 
(1845)  in  regard  to  Sales  and  Compensation  for  Land  by 
way  of  a  Rentcharge^  Annual  Feu  Duty  or  Ground  Annxudy 
and  to  enable  Her  Majesty s  Principal  Secretary  of  State 
for  the  War  Department  to  avail  himself  of  the  Powers  and 
Provisions  contained  in  the  same  Acts. — [20th  Aagust 
I860.] 

Whbbeas  it  ia  expedient  to  extend  the  Provisions  of  the 
Liands  Clauses  Consolidation  Acts,  1845,  in  regard  to  Sales  s  &  9  Vict, 
of  Land,  or  Compensation  for  Damages,  in  consideration  ^  ^^* 
of  an  annual  Bentcharge,  Annual  Fen  Duty  or  Ground 
Annual,  and  to  enable  Her  Majesty's  Principal  Secretary 
of  State  for  the  War  Department  to  avail  himself  of  the 
Powers  and  Provisions  contained  in  the  same  Act  for  the 
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Purchase  of  Lands  wanted  for  the  Service  of  the  War  De- 

Eartment  or  for  the  Defence  of  the  Realm :  Be  it  enacted 
7  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
Advice  and  Consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and 
by  the  Authority  of  the  same,  as  follows : 
Part  of  L  So  much  of  the  Tenth  Section  of  the  Lands  Clauses 

^ted^  °'  Consolidation  Act,  1845,  as  provides  that,  save  in  the  Case 
Act  of  Lands  of  which  any  Person  is  seised  in  fee  or  entitled  to 

repealed,  dispose  absolutely  for  their  own  Benefit,  the  Consideration 
to  oe  paid  for  any  Lands,  or  for  any  Damage  done  thereto, 
shall  be  in  a  gross  Sum,  is  hereby  repealed. 
Sects.  10  II.  The  Power  to  sell  and  convey  Lands  in  consideradoo 
rwlted  °'  ^^  *°  annual  Rentcharge  provided  by  the  Tenth  Section  of 
Act,  as  to  the  said  Act,  and  the  Power  to  recover  such  Rentdiarge 
toiTao***  provided  by  the  Eleventh  Section  of  the  said  Act,  are  here- 
Lands  for  Dy  extended  to  all  Cases  of  Sale  and  Purchase  or  Compen- 
^annual  g^tion  uudcr  the  said  Act  where  the  Parties  interested  in 
charge,  such  Sale,  or  entitled  to  such  Compensation,  are  under  anj 
and  to  re-  Disability  or  Incapacity,  and  have  no  Power  to  sell  or  con- 
tended to~  vey  such  Lands,  or  to  receive  such  Compensation,  except 
au  Sales,  under  the  Provisions  of  the  said  Act. 
PartieslGbre  m.  The  Power  to  Sell  and  convey  Lands  in  considera- 
under  Dis-  tiou  of  an  Annual  Feu  Duty  or  Ground  Annual,  under  the 
8mL  '^^^^^  Section  of  the  Lands  Clauses  Consolidation  {Sootknd) 
Proviso  Act,  1845,  and  the  Power  to  recover  such  Annual  Fen 
wi^  re-  Duty  or  Ground  Annual,  are  hereby  extended  to  all  Cases 
f^ds  sold  of  Sale,  or  Purchase  or  Compensation  under  the  said  Act, 
under  where  the  Parties  interested  in  such  Sale  are  under  anj 
8  A^9  ^^  Disability  or  Incapacity,  and  have  no  Power  to  sell  or  con- 
vict, c.  19.  vey  such  Lands,  or  to  receive  such  Compensation,  except 

under  the  Provisions  bf  the  said  Act. 
Amount         IV.  In  cverv  Case  of  such  Sale  or  Compensation  by  anj 
cl^elo   Pities  other  than  Parties  seised  in  fee  or  entitled  to  dispose 
be  settled   absolutely  of  the  Lands  so  sold  or  damaged,  the  Amount  of 
SrwtS^^'  such  Rentcharge,  Annual  Feu  Duty  or  Ground  Anniul, 
in  the  9th  hereiu-before  mentioned,  shall  be  settled  in  the  Manner  di- 
r^^  °^  rected  in  the  Ninth  Section  of  each  of  the  said  Acts  respeo 
Acts.        tively  :  Provided  that  the  Amount  of  such  Annual  Eent- 
charge.  Annual  Feu  Duty  or  Ground  Annual,  shall  in  no 
case  be  less  than  One  Fourth  Part  greater  than  the  Net 
annual  Rent  received  by  the  Parties  beneficially  interested 
in  such  Lands,  upon  an  Average  of  the  last  Seven  Years; 
and  that  a  Charge  of  Five  per  Cent,  on  the  gross  Sum  esti- 
mated or  fixed  as  aforesaid,  by  way  of  Compen6ati<m  for 
any  Damage  that  may  be  done  to  the  said  Lan<l%  shall  in 
all  such  Cases  be  added  to  and  shall  form  a  P^urt  of  the  ssid 
Rentcharge,  Annual  Feu  Duty  or  Ground  Aaaoal;  and 


>tirchued 
Bent- 
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that  no  Fine,  Foregifi;,  Grassum,  Premianii  or  other  Con- 
sideration in  the  Nat  are  thereof,  shall  be  paid  or  taken  in 
respect  of  the  Lands  so  sold  or  damaged,  other  than  the 
Annual  Rentcharge,  Annual  Feu  Duty  or  Ground  Annual, 
made  payable  for  such  Lands :  Provided  also,  that  such 
Rentcharge  shall  be  and  remain  upon  and  for  the  same 
Uses,  Trusts,  and  Purposes  as  those  upon  which  the  Bents 
and  Profits  of  the  Lands  so  conveyed  stood  settled  or  as- 
sured at  or  immediately  before  the  Conveyance  thereof,  and 
shall  be  a  First  Charge  on  the  Tolls  and  Rates,  if  any, 
payable  under  the  special  Act. 

v.  In  case  the  Promoters  of  the  Undertaking  shall  be u Lands 
empowered,  by  any  Act  or  Acts  relating  thereto,  to  be^y^'*^ 
passed  after  the  passing  of  this  Act,  to  borrow  Money  to  an  of  i 
Amount  not  exceeding  a  prescribed  Sum,  then  in  the  event  2!^^W 
of  the  Promoters  of  the  Undertaking  agreeing  at  any  Time  Powen  to 
after  the  passing  of  this  Act  with  any  Person,  under  the  ^^^*^ 
Powers  of  this  Act  and  of  either  of  the  Acts  herein-beforetiozialiy. 
mentioned,  or  of  either  of  the  said  Acts,  only,  for  the  Pur- 
chase of  any  Lands  in  consideration  of  the  Payment  of  a 
Rentcharge,  Annual  Feu  Duty  or  Ground  Annual,  the 
Powers  of  the  Promoters  of  the  Undertaking  for  borrowing 
Money  shall  be  reduced  by  an  Amount  eaual  to  Twenty 
Years  Purchase  of  any  Rentcharge,  Annual  Feu  Duty  or 
Ground  Annual,  so  for  the  Time  being  payable. 

VL  The  Clauses  contained  in  ^^The  Lands  Clauses  Oertain 
Consolidation  Act  (1845),"   relating  to  the  Purchase  ofg^^jj;^^ 
Lands  by  Agreement,  and  to  Agreements  for  Sale  and  Con-  c  is,  ex- 
veyances,  Sales,  and  Releases  of  any  Lands  or  Heredita-  pJ^^J^ 
inents,  or  any  Estate  or  Interest  therein,  by  Parties  under  of  Land, 
Disability,  shall  extend  and  be  applicable  to  all  Purchases  ^^^^^ 
of  Land  and  Hereditaments  for  puolic  Purposes  which  shall  Puipoaes. 
be  hereafter  made  by  the  Council  of  any  City  or  Borough, 
with  the  Sanction  of  the  Commissioners  of  Her  Majesty's 
Treasury,  under  the  Powers  for  that  Purpose  contained  in 
*<  The  Municipal  Corporation  Mort^a^es,  &c.  Act  (I860)." 

Vn.  For  the  Purchase  or  Acquisition  of  any  Messuages,  Power  to 
Lands,  Tenements,  and  Hereditaments  wanted  for  the  Ser-  fo^'^^ 
vice  of  the  AdmirsJty  or  of  the  War  Department  or  for  the  to  lue  the 
Defence  of  the  Realm,  it  shall  be  lawful  for  Her  Majesty's  ^y^^ 
Principal  Secretary,  of  State  for  the  War  Department  for  Promoteni 
the  Time  being  to  use  all  or  any  of  the  Powers  and  Fw)-^£^^ 
visions  by  the  Lands  Clauses  Consolidation  Act,  1845,  andsftdVict, 
by  the  Lands  Clauses  Consolidation  {Scotland)  Act,  1845,  ^  ^^' 
given  to  Promoters  of  the  Undertaking,  as  therein  men- 
tioned, and  for  such  Purposes  the  said  Principal  Secretary 
shall  be  deemed  and  taken  to  be  the  Promoters  of  an  Under- 
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taking  within  the  Meaning  of  the  said  Act,  and  all  the 
Powers  and  Provisions  thereof  shall,  if  used  by  Her  Majesty's 
Principal  Secretary  of  State  for  the  War  Department,  be 
treated  as  if  they  were  contained  in  the  Fifth  and  Sixth 
Victoria^  Chapter  Ninety-four,  for  the  Purpose  of  being 
used  and  made  available  by  the  Principal  Officers  of  Her 
Majest/s  Ordnance,  and  had  been  transferred  to  the  said 
Principal  Secretary  for  the  Time  being  by  the  Eighteenth 
and  Nineteenth  Victariaj  Chapter  One  hundred  and  seTen- 
teen,  for  the  Purposes  aforesaid:  Provided  always,  that 
nothing  herein  contained  shall  authorize  any  Purchase 
otherwise  than  by  Agreement  of  any  Land,  except  accord- 
ing to  the  Provisions  of  the  Twenty-third  Section  of  the 
said  Act  of  the  Fifth  and  Sixth  Victoria^  or  prejudioe  ox 
affect  the  Powers  and  Authorities  of  the  said  Principal 
Secretary  for  the  Time  being  under  the  said  last-mentioned 
Statutes,  or  either  of  them. 

Bn*d*8^A  9       ^^^*  ^'*^*  ^^*  ****'^  ^  ^"^  *"^  construed  as  Part  of 
Vict.,  cc    the  said  Lands  Glauses  Consolidation  Act,  1845,  or  of  the 
toteoon-  ^*"^®  Clauses  Consolidation  {Scotland)  Act,  1845,  in  all 
struedto'  Matters  in  which  it  relates  to  the  said  Acts  respectiv^ely; 
gether.       and  iu  citing  this  Abt  in  other  Acts  of  Parliament,  and  in 
legal  Instruments,  it  shall  be  sufficient  to  use  the  Expres- 
sion of  ^^  The  Lands  Clauses  Consolidation  Acts  Amend- 
ment Act,  1860." 


Cap.  CXL 

An  Act  for  granting  to  Her  Majwty  certain  Duties  of 
Stamps^  and  to  amend  the  Laws  relating  to  the  Stamp 
Duties.— l2Sth  August  I860.] 

Most  Gracious  Sovereiim, 
We,  Your  Majesty's  most  dutiful  and  loyal  Sabjecta,  the 
Commons  of  the  United  Eangdom  of  Cfreai  BnJUtin  and 
Ireland  in  Parliament  assembled,  towards  raising  the  neces- 
sary Supplies  for  defraying  Your  Majesty's  public  Expenses, 
and  making  a  permanent  Addition  to  the  Public  Bevenue, 
have  freely  and  voluntarily  resolved  to  grant  unto  YcHir 
Majesty  the  Duties  h^rein-afler  mentioned ;  and  do  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  MajestjTy  bjr  and 
with  the  Advice  and  Consent  of  the  Lords  Spintoal  and 
Temporal,  and  Commons,  in  this  present  ParlinMBt 
assembled,  and  by  the  Authority  of  the  same^  •■  ibIbOT: 
I.  From  and  after  the  Day  of  the  passing  of  lUi  Act 
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there  shall  be  minted,  raised,  levied,  and   paid  in  and  After  pMs- 
throughout  the  United  Kingdom  of  Great  Britain  and^S^L^" 
Irelandy  for  the  Use  of  Her  Majesty,  Her  Heirs  and  Sue-  Dntiee  de- 
oessors,  for  and  in  respect  of  the  seyeral  Instruments,  Matters,  Bcheduie^ 
and  Things  described  or  mentioned  in  the  said  Schedule,  or  to  be 
for  or  in  respect  of  the  Vellum,  Parchment,  or  Paper  upon  cI^mkoI- 
which  any  of  them  respectively  shall  be  written,  the  several 
Stamp  Duties  or  Sums  of  Money  set  down  in  Figures 
against  the  same  respectively,  or  otherwise  specified  and 
set  forth  in  the  said  Schedule,  which  said  Schedule,  and 
the  several  Provisions,  Begulations,  and  Directions  therein 
contained  with  respect  to  the  said  Duties,  and  the  Instru- 
ments, Matters,  and  Things  charged  therewith,  shall  be 
deemed  and  taken  to  be  Part  of  this  Act,  and  shall  be 
applied  and  put  in  Execution  accordingly :  Provided  that 
nothing  herein  contained  shall  in  any  way  alter  or  affect 
the  Act  passed  in  the  Twelfth  and  Thirteenth  Years  of  the 
Reign  of  Her  present  Majesty,  entitled  An  Act  to  confer 
certain  Powers  on  the  Bailway  Passengers  Assurance  Conv- 
pam/f  or  the  Duties  thereby  imposed. 

n.  The  Stamp  Duties  now  payable  for  and  in  respect  of  stamp 
the  several  Instruments,  Matters,  and  Things  mentioned  0^^^**^^°^ 
described  in  the  Schedule  to  this  Act  annexed,  whereon  ^tru- 
other  Duties  are  bv  this  Act  granted,  shall  respectively™"*^^* 
from  and  after  the  Day  of  the  passing  of  this  Act  cease  and  i^ch^uie 
determine,  and  the  same  are  hereby  repealed :  Provided  repMled- 
that  the  Stanip  Duties  now  chargeable  on  any  of  the  said 
Instruments,  Matters,  and  Things,  and  not  the  said  other 
new  Duties,  shall  be  payable  in  respect  of  such  of  them  as 
shall  be  made,  signed,  or  dated  at  any  Time  before  or  upon 
the  Day  of  the  passing  of  this  Act. 

in.  From  and  after  the  Thirty-first  Dav  of  December  AnowBocm 
One  thousand  eifht  hundred  and  sixty,  the  Allowances  ^J^*^ 
granted  respectivdy  by  the  Eighteenth  Section  of  the  Act  stamps 
passed  in  the  Thirteenth  and  Fourteenth  Years  of  Her^^  Jy 
Majesty,  Chapter  Ninetv-seven,  in  respect  of  Stamps  foruvict,  c 
Receipts,  and  by  the  Twenty-fourth  Section  of  the  -^^^Vi^iH 
passea  in  the  Seventeenth  and  Eighteenth  Years  of  Herc.88,  to°  * 
Majesty,  Chapter  Eighty-three,  in  respect  of  Stamps  for®**^*"^ 
Drafts,  Bills,  and  Notes,  and  any  Allowance  granted  by  orll^oemnt- 
payable  under  any  other  Act  in  respect  of  any  of  the*^*^**®' 
Stamps  herein-after  mentioned,  shall  cease;  and  in  lieu 
thereof  there  shall  be  granted  and  allowed  to  everv  Person 
who  at  one  and  the  same  Time  shall  produce  at  the  Office 
of  the  Commissioners  of  Inland  Revenue  in  London  or 
DubUn  Paper  to  be  stamped  with  Stamps  for  denoting  any 
Rate  of  Duty  not  exceeding  One  SnilUng  on  Bills  of 
Exchange,  Drafts,  or  Orders,  or  Promissory  Notes,  or 


eu 
thereof. 
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Stamps  for  denoting  the  Daty  of  One  Penny  on  any  Instru- 
ment or  Document  whatever  (except  Postage  Stamps  and 
Customs  Stamps),   to  the  Amount  of  Two  Poaods  or 
upwards  in  the  whole  of  all  or  any  of  such  Stamps  as  afore- 
said, and  to  every  Person  who  at  one  and  the  same  Time 
shall  Purchase  any  such  Stamps  as  aforesaid  at  the  OfBce 
of  the  said  Commissioners  in  Londonj  Edinburgh^  or  DuiKn, 
to  the  Amount  aforesaid,  or  of  any  Distributor  or  Sab- 
Distributor  of  Stamps  at  any  Place  not  within  the  Distance 
of  Ten  Miles  from  the  said  Offices  respectively,  to  the 
Amount  of  One  Pound  or  upwu^s,  an  Allowance  of  Ten- 
pence  for  every  Twenty  Shillings  of  the  Amount  of  the 
Duties  denoted  by  such  Stamps. 
ProYisioDB      IV.  All  the  Powers,  Provisions,  Clauses,  Regulations, 
Acte^^    Directions,  Allowances,  and  Exemptions,  Fines,  Forfeiture^ 
apply  to     Pains,  and  Penalties,  contained  in  or  imposed  by  any  Ad 
this  Act     ^j,  ^Q^g^  Qp  jiny  Schedule  thereto,  relating  to  any  Duties  of 
the  same  Kind  or  Description  heretofore  payable  in  the 
United  Kingdom  and  in  Force  at  the  Time  of  the  passing 
of  this  Act,  shall  respectively  be  of  full  Force  and  Effect 
with  respect  to  the  Duties  b^  this  Act  granted,  and  to  the 
Vellum,  Parchment,   Paper,   Instruments,   Matters,  and 
Things  charged  and  chargeable  therewith,  and  to  the  Per- 
sons nable  to  the  Payment  of  the  said  Duties,  so  far  as  the 
same  are  or  shall  be  applicable  in  all  Cases  not  herebv 
expressly  provided   for;  and  shall  be  observed,  applied, 
allowed,  enforced,  and  put  in  Execution  for  and  m  the 
raising,  levying  collecting,  and  securing  of  the  said  Duties 
hereby  granted,  and  otherwise  in  relation  thereto,  so  far  as 
the  same  shall  not  be  superseded  by  and  shall  be  consistent 
with  the  express  Provisions  of  this  Act,  as  fully  and  effec- 
tually to  all  Intents  and  Purposes  as  if  the  same  had  been 
herein  repeated  and  specially  enacted,  mutatu  muUmdis, 
with  reference  to  the  Duties  by  this  Act  granted. 
OT  rSlri^"     V.  The  Duties  by  this  Act  granted  on  Promisa^  Notes 
i^n^^  made  or  purporting  to  be  made  out  of  the  United  Eangdom 
^otee  to  be  shall  be  denoted  by  adhesive  Stamps,  to  be  provided  by  the 
adhesive     Commissioners  of  Inland  Revenue  for  the  Purpose,  or  by 
stamps,      any  Stamps  of  sufficient  Amount  which  shall  have  been  pn>- 
viaed  for  denoting  the  Duties  on  Bills  of  Exchange  made 
out  of  the  United  Kingdom ;  and  the  proper  adhesive  Stamp 
for  denoting  the  Duty  on  any  such  Note  shall  be  affixed 
thereon,  and  be  cancelled  at  the  same  Time  and  Timei^  an<l 
in  like  Manner  as  is  provided  by  the  Fifth  Section  of  an  Act 
passed  in  the  Seventeenth  and  Eighteenth  Tears  of  Her 
present  Majesty,  Chapter  Eighty-three,  and  the  Twelfth 
Section  of  an  Act  passed  in  the  present  SesAm^  Gbf^ 
Fifteen,  in  the  case  of  Bills  of  Exchange  therdn  '^^'^ 
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mentioned,  and  under  the  like  Penalties  respectively  for  any 
Neglect  thereof;  and  the  said  respective  Sections  shall  be 
read  as  if  the  same  were  inserted  in  this  Act  expressly  in 
reference  to  the  Promissory  Notes  aforesaid,  and  the  Duties 
by  this  Act  granted  thereon,  as  well  as  to  the  Bills  of  Ex- 
change therein  respectively  mentioned. 

VI.  The  Term  "  Contract  Note,"  wherever  the  same  is  Ooiwtnio- 
nsed  in  this  Act,  shall  mean  any  Note  or  Memorandum  ^^o^ 
mentioned  or  referred  to  under  the  Head  Contract  Note  in  "  Contnet 
the  Schedule  to  this  Act ;  and  the  Term  "  Insurance"  shall ^i^*"** 
mean  also  and  shall  include  the  Term  ^^  Assurance."  anoe." 

yn.  The  Stamp  Duty  on  Contract  Notes  may  be  denoted  stamps  on 
either  by  impressed  or  adhesive  Stamps,  and  the  said  Com-  ^^^^y 
missioners  shall  provide  Stamps  of  both  Descriptions ;  and  be  im- 
in  any  Case  where  a  Contract  Note  is  ,made,  and  the  s^une^^J^^f 
is  not  written  on  an  impressed  Stamp,  there  shall  be  affixed  if  adbedve, 
thereon  a  proper  adhesive  Stamp ;  and  every  Person  who  J^jwl"*" 
shall  make  or  sign  a  Contract  Note  to  which  an  adhesive 
Stamp  shall  be  affixed  shall  effectually  cancel  and  obliterate 
the  Stamp  by  writing  upon  or  across  it  his  Name  or  the 
Kame  of  nis  Firm,  or  the  Initials  thereof  respectively,  and 
by  adding  thereto  the  Date  of  such  cancelling,  and  so  and 
in  such  Manner  that  the  said  Stamp  cannot  be  used  upon 
or  for  any  other  Document  or  Writing ;  and  if  any  Person 
shall  make  or  sign  any  Contract  Note  by  this  Act  chargeable 
with  Stamp  Duty  without  the  same  being  duly  stamped  to 
denote  the  said  Duty ;  or  shall  refuse  or  neglect  to  cancel 
and  obliterate  as   aforesaid   any  adhesive   Stamp   affixed 
thereon,  he  shall  forfeit  the  Sum  of  Twenty  Pounds ;  and 
no  Charge  for  Brokerage,  Commission,  Agency,  or  other- 
wise, made  or  to  be  made  by  any  Broker,  Agent,  or  other 
Person  in  or  about  the  Sale  or  Purchase  mentioned  or  re- 
ferred to  in  any  Contract  Note  made  or  signed  by  him,  shall 
be  lawful  unless  such  Contract  Note  shall  be  duly  stamped, 
and  the  Stamp  thereon,  if  adhesive,  properly  cancelled. 

VIIL  Where  anv  Insurance  in  respect  of  which  a  Policy  on  Be- 
er Agreement  is  cnareeable  with  Stamp  Di^ty  under  this^^^^^^' 
Act  shall  be  renewed  or  continued  on  the  Payment  of theR^*^ 
Airther  Premium  or  Consideration,  whether  in  pursuance  of  <^ip^  ^  ^ 
any  Stipulation  in  the  Policy  or  Agreement  or  otherwise,  a^^^j^ 
Beceipt  for  such  further  Premium  or  Consideration  shall  bel>uty* 
given  by  the  Person  who  shall  receive  the  same,  and  such 
Beceipt  shall  for  the  Purposes  of  this  Act  be  and  oe  deemed 
the  Policy  or  Agreement  for  such  'renewed  or  continued 
Insnnuice  and  be  chargeable  with  the  Duty  by  this  Act 
granted ;  and  if  any  Person  shall  receive  any  "Money  for 
Premium  or  Consioeration  for  any  such  Insurance,  and  shall 
not  within  a  Month  make  out  and,  if  required,  deliver  a  duly 
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Stamped  Policy  or  Agreement  in  respect  thereof;  or  in  the 
Case  of  a  Renewal  or  Continuance  of  such  Insarance,  shall 
not  thereupon  mye  such  Receipt  as  aforesaid  duly  stamped ; 
or  if  any  such  i'erson  shall  deliver  or  cause  to  be  delivered 
any  Policy  or  Agreement,  or  eive  or  cause  to  be  given  any 
Receipt  not  duly  stamped,  he  snail  forfeit  the  sum  of  Twenty 
Pounds ;  and  where  the  Insurance  shall  be  made,  renewed, 
or  continued  by  or  for  any  Society  or  Company,'  the  Person 
who  shall  be  a  managing  Director,  or  the  Secretary  or  other 
principal  Officer  thereof,  at  the  Time  of  the  Payment  of 
any  such  Premium  or  Consideration,  and  of  any  such  De- 
fault or  unlawful  Act  being  done  or  su£&red  as  aforesaid, 
shall  be  held  and  deemed  to  be  a  Person  doing  or  suffering 
the  Default  or  unlawful  Act»  and  shall,  as  well  as  the  So- 
ciety or  Company,  and  the  Members  thereof  who  may  by 
Law  be  chargeable  therewith,  be  subject  and  liable  to  the 
said  Penalty  in  respect  thereof. 
Adhesiye       IX.  The  Duties  hereby  granted  on  Instruments  of  Insur- 
ed stam^  ^"^^  ™^7  ^  denoted  by  any  adhesive  Stamps  that  the 
or  both,      Commissioners  of  Inland  Revenue  may  provide  for  the  Fur- 
^^  Y      pose,  and  in  the  meanwhile  by  any  adhesive  Stamps  provided 
insor^cefl.  by  them  not  appropriated  by  Name  to  any  other  Instrument, 
as  well  as  by  impressed  Stamps,  or  by  a  Combination  of 
both  impressed  and   adhesive  Stamps ;   and  in  any  Case 
where  an  adhesive  Stamp  is  issued  it  shall  be  canc^ed  by 
writing  upon  the  Stamp  the  Name  of  the  Person  or  the 
Society  or  Company  making  the  Insurance,  or  the  Initials 
thereof,  and  the  Date  of  Writing  the  same,  and  also  any 
Particulars  relating  to  the  Insurance  for  which  the  Stamp 
may  be  adapted ;  and  in  default  thereof  such  Person  or  So- 
ciety or  Company,  and  also  the  managing  Director,  Secre- 
tary, or  other  principal  Officer  as  aforesaid  of  any  such  Society 
or  Company,  shall  forfeit  the  Sum  of  Ten  Pounds. 
The  Stamp     X.  Whereas  it  is  expedient  to  reduce  the  Stamp  Dutj 
^^.^^  f  ^^^  chargeable  on  Policies  of  Insurance  upon  Lives  for 
i^iww(»  small  Sums:  Be  it  enacted,  In  lieu  of  the  Stamp  Duty  of 
on  Lives     Sixpence  now  payable  upon  or  for  or  in  respect  of  any  Pdicy 
note^eed-of  insurance  or  other  Instrument  by  whatever  Name  the 
aS^^  '^  same  shall  be  called,  whereby  any  Insurance  shall  be  made 
upon  any  Life  or  Lives,  or  upon  any  Event  or  Contingency 
relating  to  or  depending  upon  a  Life  or  Lives,  where  the 
Sum  insured  shall  not  exceed  Twenty-five  Pounds,  there 
shall  be  charged  and  payable  the  Stamp  Duty  of  Tbieepenoe. 
No  Duty        XI.  No  Insurance  from  Loss  or  Damage  by  Fire  m  any 
ln<J^   Sum  not  exceeding  Twenty  Pounds,  made,  renewed,  or  con- 
T^^ te™^t  °  tinued  at  the  Instance  or  for  the  Benefit  of  any  WorlpittU^ 
exMedjiag  chanic,  Artificer,  Handicraftsman,  or  Labourer  on  ikdToob 
^«o.         or  Implements  of  Work  or  Labour  used  by  any  sock  BiW» 
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in  his  Work  or  Employment,  shall  be  chargeable  with  any 
Stamp  Duty ;  proYided  that  such  Insurance  be  effected 
by  a  separate  Policy,  or  that  a  distinct  Sum  be  assured  on 
such  Tools  or  Instruments. 

XII.  The  Stamp  Duty  of  Sixpence  by  the  Act  of  the  The  stamp 
present  Session  of  Parliament,  Chapter  Fifteen,  charged  on  ^^rj^ent 
an  Agreement  under  Hand  only  may  be  denoted  by  an  ad-  may  be  ad- 
hesive Stamp  in  any  Case  where  the  same  is  capable  of^^*^^ 
being  used  under  the  Terms  and  Restrictions  herein-^ifter 
mentioned ;   and  the  Commissioners  of  Inland  Eevenue 

shall  provide  Stamps  for  the  Purpose ;  and  whenever  any 
such  adhesive  Stamp  shall  be  used,  every  Party  to  the 
Agreement  who  shall  sign  the  same,  shall  also  at  the  Time 
of  so  signing  write  upon  or  across  the  Stamp  his  Name 
and  the  Date  of  the  Day  and  Year  of  writing  the  same,  so 
that  the  Stamp  may  be  appropriated  to  the  Instrument, 
and  effectually  cancelled  and  rendered  incapable  of  being 
used  for  any  other ;  and  in  default  thereof  the  Stamp  shall 
be  of  no  Avail ;  and  Proof  of  the  said  Writing  upon  or 
across  the  Stamp,  as  hereby  required,  shall  be  a  necessary 
Part  of  the  Evidence  of  the  Agreement  in  any  Case  where 
such  Agreement  is  not  stamped  with  an  impressed  Stamp. 

XIII.  Every  Writing  or  Document  entitling  or  intended  Erery  De- 
to  entitle  any  Person  to  the  Delivery  of  any  Goods,  Wares,  oISot  to  bo 
or  Merchandise  lying  in  any  Dock,  Port,  or  Warehouse,  or  deemed  to 
upon  any  Wharf;  as  in  the  said  Act  of  the  present  Session  g^^^  * 
is  mentioned,  shall  be  deemed  to  be  made  and  given  upon  Tnnflfer 
a  Sale  or  Transfer  of  the  Property  in  such  6o(ms,  Wares,  J^^J^ 
or  Merchandise,  unless  the  contrary  shall  be  expressly  stated  stated. 
therein  by  the  Person  making  or  giving  the  same ;  and  if  Penalty 
any  Person  shall  untruly  state  or  by  any  Word  or  Words  ^J^^^^** 
signify  or  cause  or  permit  to  be  untruly  stated  or  signified       ^^^ 
in  any  such  Writing  or  Document  that  the  same  is  not 

made  or  given  upon  a  Sale  or  Transfer ;  or  if  any  Person 
shall  himself  or  by  his  Servant  or  other  Person  procure  or 
require  the  Delivery  of  any  of  the  Goods,  Wares,  or  Mer- 
chandise therein  mentioned,  knowing  that  the  same  contains 
any  such  untrue  Statement,  every  such  Person  shall  forfeit, 
over  and  above  any  other  Penalty  to  which  he  may  be  liable, 
the  Sum  of  Twenty  Pounds;  but  any  such  Writing  or  Older  not 
Document  shall  not,  by  reason  of  the  same  not  being  ^^*''' 
stamped,  be  invalid' in  the  Hands  of  the  Person  having  the 
Custody  of  the  Goods,  Wares,  and  Merchandise,  and  de- 
livering out  the  same,  unless  such  Person  shall  be  Party  or 
privy  to  the  Fraud  thereby  committed. 

XIV.  The  Stamp  Duty  of  One  Penny  payable  on  any  The  stftmp 
such  Writing  or  Document  as  in  the  last  preceding  Clause  ^^  ^  ^ 
is  mentioned  bhall,  in  the  Absence  of  any  special  Agree- o^^^to  be 
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raid  by  the  ment  between  the  Parties  relating  to  it,  be  paid  by  the 
qSS^""  Person  requiring  the  Writing  or  Docament ;  and  it  shall 
the  Oiler,  be  lawful,  in  any  such  Case,  for  the  Person  of  whom  the 
Writing  or  Document  is  required  to  refuse  to  give  the 
same  until  the  Amount  of  the  Stamp  Duty  thereon  be  paid 
to  him. 
Weight-        XV.  Whereas  a  Practice  prevails  in  relation  to  certain 
to^bTiuue  Descriptions  of  Gbodsy  Wares,  and  Merchandise  lying  ia 
as  Dock     Docks  and  Warehouses,  and  upon  Wharfs,  for  the  Company 
*"*'^*"'  or  Person  in  whose  Custody  the  same  may  be  to  deliver  to 
the  Owner  thereof,  in  addition  to  a  Warrant  evidencing  the 
Title  to  the  Property,  a  certain  other  Document  termed  a 
Weight-Note,  such  Document  being  intended  to  be  delivered 
by  or  on  behalf  of  the  Owner  to  the  Purchaser  of  the  Goods 
mentioned  in  the  Warrant  upon  any  Sale  thereof  before  the 
Completion  of  the  Contract  lur  Sale,  but  which  other  Doca- 
ment as  well  as  the  Warrant  is  chargeable  with  the  Daty 
of  Threepence  under  the  Head  Dock  Warrant  in  the 
Schedule  to  the  said  Act  of  the  present  Session,  and  it  is 
expedient  that  the  same  should  be  exempted  from  the  said 
Duty :  Be  it  therefore  enacted,  In  any  Case  where  a  Doca- 
ment designated  aWarrant,  chargeable  with  and  duly  stamped 
for  denoting  the  Payment  of  the  said  Duty  of  Thre^nce^ 
and  also  a  Document  termed  a  Weight-Note,  or  any  other 
Document  of  the  like  Character  or  Description  relating  only 
to  the  same  Goods,  Wares,  or  Merchandise  as  are  srocified 
in  the  Warrant,  shall  be  issued  by  the  Company  orrerson 
in  whose  Custody  the  said  Groods,  Wares,  or  Merchandiae 
shall  be,  to  the  Owner  thereof  or  his  Broker  or  Agent,  the 
Weight-Note  or  other  Document  aforesud  shall  be  exempt 
from'the  said  Duty  of  Threepence. 
^^^       XVI.  The  Stamp  Duty  of  One  Penny  by  the  said  Act 
EzkutT   ^^  ^he  present  Session  charged  upon  a  certified  Copy  or  £x- 
from  Be-    tract  of  or  from  any  Register  of  Births,  Baptisms,  Mau^ 
tobe" ^^^  riages,  Deaths,  or  Burials  shall  not  be  deemed  to  have  bea 
c^rgo-      or  to  be  payable  upon  any  such  Copy  or  Extract  which  is 
stamp^***   or  shall  be  furnished  by  any  Clergyman,  Registrar,  or  other 
I>ut7.        official  Person,  pursuant  to  and  for  the  Purposes  of  any  Act 
of  Parliament,  or  to  any  General  or  Superintending  Regis- 
trar under  any  General  Regulation,  nor  in  any  Case  where 
the  Person  giving  the  Copy  or  Extract  is  not  entitled  to  aoj 
Fee  or  Reward  for  the  same. 
g^'^o^       XVn.  No  Draft,  or  Order,  Writing,  or  Document  fcr 
Bankeni     the  Payment  or  for  entitling  any  Person  to  the  PwMOt 
BubjMt^    by  or  through  any  Banker  or  Person  acting  as  a  Banker  d 
tomore      any  Sum  of  Money,  such  Drafl,  Order,  Writing,  or Doco- 
Penny       °!®?*  l>®>>^g  ^^^  Or  delivered  by  the   Person  ttakiBf  » 
stamp.      giving  the  same  to  the  Banker  or  Person  a<^uig  m  a  Bmer 


STAMP  DUTIES  (Ko.  2).  125 

by  or  through  whom  the  Payment  it  to  be  made^  and  not 
to  the  Person  to  whom  such  Payment  is  to  be  made  or  to 
any  Person  on  hit  Behalf^  shall  be  chargeable  or  be  deemed 
to  have  been  chargeable  with  any  higher  Stamp  Duty  than 
One  Penny,  notwithstanding  the  said  Payment  shall  be  or 
have  been  thereby  directed  to  be  made  at  any  Time  after 
the  Date  thereof,  which  Duty  of  One  Pennj  may  be  denoted 
by  an  adhesive  Stamp  to  be  cancelled  as  m  the  Case  of  a 
Draft  or  Order  on  Demand. 

XVin.  Where  any  Draft  or  Order  (ot  the  Payment  of  Baukere 
Money  by  any  Banker  or  Person  acting  as  a  Banker,  ™J„'^ 
cbaigeabie  with  the  Stamp  Du^ofOne  Penny,  shall  cometoDrnfts 
to  the  Hands  of  snch  Person  nnstamped,  it  shall  be  lawful  ^^[|^^ 
for  him  to^  affix  thereto  the  necessary  adhesive  Stamp,  and  them, 
to  cancel  the  same  in  manner  by  I^w  required,  ana  upon 
so  doing  to  make  the  Payment  thereby  directed,  and  to 
charge  the  Duty  in  Aocoont  against  the  Person  who  onght 
to  have  paid  the  same,  or  to  deduct  such  Doty  from  the 
Snm  so  directed  to  be  paid ;  and  such  Draft  or  Order  shall, 
so  far  as  relates  to  the  Stamp  Duty  chargeable  thereon,  be 
gO€K]  and  valid ;  but  this  shall  not  relieve  any  Person  ftom 
the  Liability  to  the  Penalty  he  may  have  incurred  by 
issuing  the  said  Draft  or  Order  unstamped. 

XOL  Whereas  by  the  Eighteenth  Section  of  tlie  Act  Sect  is 
passed  in  the  Fifty-fifth  Year  of  the  Reign  of  King  Oeorge^^^^ 
the  Third,  Chapter  One  hundred  and  eigh^-four,  the  issuing  pr^ibH- 
of  Promissory  Notes  payable  to  Bearer  on  Demand  witnt''^.^^^ 
printed  Dates  therein  is  prohibited,  and  such  Prohibition  issl^era 
an  unnecessary  Bestriction :  Be  it  enacted.  That  the  said  ^j^  . 
Section  of  the  said  lasUmentioned  Act  shall  be  and  iSedDatml^' 
hereby  repealed:  Provided  always,  that,  notwithstanding repe«ied. 
anything  m  any  Act  of  Parliament  contained  to  thecon-Dnftson 
trary,  it  shall  be  lawful  for  any  Person  to  draw  upon  bis^^'l^^"' 
Banker,  who  shdl  bondjide  hold  Money  to  or  for  his  Use,  thanlos. 
any  Draft  or  Order  for  the  Payment,  to  the  Bearer  or  to^^ 
Order  on  Demand,  of  any  Sum  of  Money  less  than  Twenty 
Shilliras. 

X^  Whereas  by  an  Act  passed  in  the  Fiftieth  Year  of  Licenora 
the  BeLni  of  King  Gwrge  the  Third,  Chapter  Forty-one,  ^^^^- 
every  Hawker,  Pedlar,  and  Petty  Chapman,  and  other  Pediare 
trading  PenM>n  going  from  Town  to  Town  or  to  other  Men's  ^j^^^" 
Houses,  in  Englandj  Wale$^  or Bermeh-vpov^Twud  is  re-orSoot- 
qoired  to  take  out  a  Licence  as  therein  mentioned,  and  by^^|J^ 
an  Act  pasMd  in  the  Fifty*fifth  Year  of  the  Reign  of  the  for  mj 


said  King,  Chapter  Sevens-one,  sndbi  trading  Persons  in  ^^^  ^^ 
Scotland  are  abo  required  to  take  out  a  Licence :  Be  it 
enacted,  That  a  Licence  taken  out  under  either  of  the  said 
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Acts  shall  be  suiBdent  to  authorize  the  tradittg,  according 
to  the  Tenor  of  it,  in  any  Part  of  €rreat  Britain^  and  shidl 
be  read  as  a  Licence  granted  under  both  of  the  said  Acts. 
Oommis-  XXL  If  any  Person  be  convicted  of  an  Offence  under 
j^^^  either  of  the  said  Two  last-mentioned  Acts,  it  shall  be 
▼enae  may  lawful  for  the  Commissioners  of  Inland  Revenue,  and  tbey 
^^fj^'  are  hereby  authorized,  in  case  they  shall  see  fit  so  to  do, 
under  the  to  remit  the  whole  or  any  Part  of  the  Penalty  imposed  bj 
Mid  Acts.   ^^^  £qj.  g^^ij  Offence,  notwithstanding  the  same  or  some 

Portion  thereof  may  be  payable  to  some  Party  other  than 

the  Crown. 
PenoDs  in  XXIL  It  shall  be  lawful  for  any  Person  in  the  Senrice 
S^t^*"^^*  or  Employment  of  the  Post  Office,  without  any  Licence  or 
Post  Office  any  Authority  other  than  this  Act,  to  carry  about  for  Sale 
™JJ^^  and  to  sell  at  any  Place  or  Places  within  the  United  King- 
sSuD^     dom,  Postage  Stamps  and  printed  Forms  of  any  Kind 

^tjA^'  ^^^^  ^™  ^^  "^  •*  *^®  General  Post  Office,  and  any 
moe.'      Other  Matters  and  Things  relating  to  the  Business  of  the 
Post  Office  which  are  or  may  be  authorized  or  permitted  to 
be  sold  at  any  Post  Office ;  and  such  Person  shall  not  be 
subject  or  liable  to  any  Penalty  or  Forfeiture  for  so  doin^ 
anything  in  any  Act  or  Acts  to  the  contrary  notwith- 
standing. 
20  A  SI         XXTIL  Whereas  by  the  Act  passed  in  the  Twentieth 
ProUteB^^'  and  Twenty-first  Years  of  Her  Majesty V  Reign,  Chapter 
and  Ad-     Seventy-seven,  for  amending  the  Law  relating  to  Probates 
u*^^  -  **^^  Letters  of  Administration  in  England,  it  is  enacted  that 
la^        none  of  the  Fees  payable  to  the  Officers  of  the  Court  of 
Probate,  or  of  any  County  Court,  in  respect  of  Business 
under  the  Act,  except  the  Fees  of  District  Registrars  (which 
were  to  be  taken  as  their  Remuneration,  and  for  their  own 
Use),  should  be  received  in  Money,  but  that  every  soch 
Fee  should  be.  collected  and  received  by  a  Stamp  denoting 
the  Amount  of  the  Fee  which  otherwise  would  hie  payable, 
and  Provisions  were  therein  made  for  the  proper  CoUectioo 
of  such  Fees ;  and  it  was  also  enacted,  that  it  should  be 
lawful  for  the  Commissioners  of  Her  Majesty's  Treasury  at 
any  Time  to  order  that  the  District  Registrars  or  any  d 
them  should  be  paid  by  Salaries. instead  of  Fees,  and  that 
thereupon  all  Fees  payable  to  them  should  be  accounted 
for  ana  paid  into  the  Exchequer  as  the  said  last-mentioned 
Commissioners  should  direct ;  and  by  an  Act  passed  in  the 
^<^^i  79,  ^™®  Year,  Chapter  Seventy-nine,  for  amending  the  Li* 
Ireland.    '  relating  to  Probates  and  Letters  of  Administration  is  Ire- 
landj  similar  Enactments  are  contained;  and  it  may  be 
considered  expedient  in  Cases  where  the  said  last^-mentiooed 
Commissioners  shall  have  directed  or  shall  at  any  Time 
direct  the  District  Registrars  in  England ot Irdpii ink 
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paid  by  Salaries  instead  of  Fees,  that  such  Fees  should  also 
be  collected  and  received  by  means  of  Stamps :  Be  it  there- 
fore enacted  as  follows.  In  any  Case  where  the  Gommis-  H  Trea- 
sionors  of  Her  Majesty's  Treasury  have  ordered  or  shall  at^[^^[^^ 
any  Time  hereafter  order  that  any  District  Registrar,  under  Bedistmn 
either  of  the  said  Acts,  shall  be  paid  bv  Salary,  it  shall  be  ^^£^ 
lawful  for  them  at  anv  Time  to  order  also  that  the  Fees  or  they  may ' 
any  of  the  Fees  autnorized  to  be  taken  by  such  District  ^p^^ 
Registrar  shall  be  collected  and  received  by  means  ofbeooUeot- 
Stamps;  and  thereupon,  from  and  after  the  Time  to  be^^^^ 
fixed  for  that  jPurpoBe  by  any  such  last-mentioned  Order,  stamps. 
every  such  Fee  shall  be  collected  and  received  by  a  Stamp 
denoting  the  Amount  of  the  Fee  which  otherwise  would  be 
payable,  in  the  same  Manner  and  under  and  subject  to  the 
same  Provisions,  Clauses,  Regulations,  and  Directions  in 
that  Behalf  as  are  contained  in  the  said  Acts  respectively, 
in  relation  to  the  Fees  thereby  directed  to  be  collected  and 
received  by  means  of  Stamps,  and  to  the  Documents  which 
ought  to  be  stamped  to  denote  such  Fees,  as  if  such  Fees 
had  not  been  excepted  as  aforesaid,  but  had  been  expressly 
directed  by  the  said  respective  Acts  to  be  collected  and  re- 
ceived by  means  of  Stamps,  as  other  Fees  are  thereby  re- 
spectively directed  to  be  collected  and  received. 
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SCHEDULE  referred  to,  oontainiiig  the  Duties  by  thii 

Act  imposed. 

AWABD  in  England  or  Ireland^  and  Award 

or  Decreet  Arbitral  in  Scotland : 

Where  the  Amount  or  Value  of  the 
Blatter  in  Dispute  shall  not  exceed 
bOL     .        .        .        .        .        .026 

And  where  it  shall  exceed  502.  and 
not  exceed  100^  .        .        .        .050 

And  where  it  shall  exceed  100^  and 
not  exceed  200L  .  .      0  10   0 

And  where  it  shall  exceed  200Z.  and 
not  exceed  5002.  .        .  .      0  15   0 

And  where  it  shall  exceed  5002.  and 

not  exceed  7 SQL   .        .        .        .10  0 

And  where  it  shall  exceed  7502.  and 
not  exceed  10002.  .        .15   0 

And  where  it  shall  exceed  10002.,  and 
also  in  all  other  Cases  not  above 
provided  for  .         .        .     '  .      1  15   0 

CONTRACT  NOTE.  Any  Note,  Memoran- 
dum, or  Writing,  commonly  called  a 
Contract  Note,  or  by  whatever  Name 
the  same  may  be  designated,  for  or  re- 
lating to  the  Sale  or  I^urchase  of  any 
Government  or  other  Public  Stocks, 
Funds,  or  Securities,  or  any  Stocks, 
Funds,  or  Securities,  or  Share  or  Shares 
of  or  in  any  Joint  Stock  or  other  public 
Company,  to  the  Amount  or  Value  of 
52.  or  upwards 0    0   1 

LEASE.  Any  Assignment  or  Surrender  i  Daty  with  wiudt 
of  a  Lease  or  Tack  for  a  Term  of  N  «J^^ 
Years  exceeding  Thirty-five,  upon  \^ug«ftbie»biiiD« 
any  other  Occasion  than  a  Sale  or  }  H^  ^2i?*E 
Mortgage  ....      Vob^iKei 

POLICY  OF  ASSURANCE  or  Insurance, 
by  whatever  Name  the  same  shidl  be 
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called,  whereby  any  Sam    of  Money    £    s,    d, 

shall  be  assured,  or  agreed  to  be  paid 

only  upon  the  Death  of  any  Person, 

from  or  by  reason  of  any  Cause  inci- 
dent to  or  consequent  npwi  travelling, 

whether  by  Land  or  Water,  or  any 

Accident  or  external  Violence,  or  any 

Caose  whatever  other  than  a  natoral 

Gaose;  or  whereby  any  Compensation 

shall  be  assured  or  agreed  to  be  made 

or  paid  for  personal  Injury  received 

from  anv  Cause  whatever ;  or  whereby 

both  a  oom  of  Money  upon  Death  and 

a  Compensation  for  personal  Injury  as 

aforesaid  shall  be  assured  and  agreed 

to  be  paid,  or  whereby  any  Assurance 

or  Insurance  shall  be  made  upon  Glass 

from  Loss  .or  Damage  of  any  kind  ex- 
cept by  Fire, 

Where  the  Premium  or  Consideration 
for  such  Assurance,  Insurance,  or 
Agreement  shall  not  exceed  Two 
Shillings  and  Sixpence  •        .001 

And  where  the  same  shall  exceed 
Two  Shillings  and  Sixpence  and 
shall  not  exceed  Five  Shillings  .003 
And  where  the  same  shall  exceed 
Five  Shillings,  then  for  every  Five 
Shillings  and  also  for  every  frac- 
tional Part  of  Five  Shillings  .003 

PROMISSORY  NOTE  made  in  the  United 
Ejngdom  for  the  Payment  of  any  Sum 
of  Money  exceeding  4000/. 

For  every  lOOOZ.  or  Part  of  1000/.  of 

the  Money  thereby  made  payable  .      0  10    0 

Foreign  PROMISSORY  NOTE  made  or  /  i^^Snl^^^ 
purporting  to  be  made  out  of  the!  sm of Exchuige 
tJnfted  ffinedom  for  the  Payment  ^^"^ 
within  the  United  Kingdom  of  any  I  on  Demand  of 
Sum  of  Money         .         .        .         MfTULt*^ 


130  23**  ET  U^  VICTOBLS,  CAP.  137,  148. 


Cap.  CXXVn. 

An  Act  to  amend  the  Laws  relating  to  Attomeysj  SoUekon, 
Proctors^  and  CerHfieaied  ConoeyaneerB. — \i%th  Augast 
I860.] 

§  XV.  Every  Person  who  has  been  admitted  and  en- 
rolled as  a  Writer  to  the  Signet,  or  as  a  Solicitor  in  the 
Sapreme  Courts  of  Scotland^  or  as  a  Procnrator  before  any 
of  the  Sheriff  Courts  of  Scotland^  and  who,  after  heinf  so 
admitted  and  enrolled|  has  been  bound  by  and  has  dnly 
served  under  Articles  of  Clerkship  in  England  or  Woks  to 
a  practisins^  Attorney  or  Solicitor  for  the  Term  of  Three 
Years,  and  has  been  examined  and  sworn  in  Manner  directed 
by  the  first  herein-before  mentioned  Act  and  by  this  Act, 
may  be  admitted  and  enrolled  as  an  Attorney  and  Solicitor; 
and  Service  for  any  Part  of  the  said  Term  not  exceeding 
One  Year  with  the  London  Agent  of  such  Attorney  or 
Solicitor  in  the  proper  Business,  Practice,  or  Employment 
of  an  Attorney  or  Solicitor,  either  by  virtue  of  any  Stipula- 
tion, or  with  the  Permission  of  such  Attorney  or  Sob'citor, 
shall  be  and  be  deemed  to  have  been  good  Service  under 
such  Articles  for  such  Part  of  the  said  Term. 

§  XXXV.  This  Act  shall  only  extend  to  Enaland  and 
WaUsy  save  as  herein  otherwise  expressly  provided. 


Cap.  CXLni. 

An  Act  to  extend  certain  Provieions  of  the  THUee  toLxni 
(Scotland)  Aetj  1858,  to  Titles  to  Land  held  bv  Btrgagi 
Tenure;  and  to  amend  tlie  said  Act — [28t&  Ai^l^^ 
I860.] 

Whereas  it  is  expedient  to  extend  certain  provisions  of 

214  21      "the  Titles  to  Land  (Scotland)  Act,  1858,"  to  Titles  to 

Vict,  o.  76.  Land  held  by  Burgage  Tenure,  and  also  to  amend  the  said 

Act :  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty^ 

by  and  with  the  Advice  and  Consent  of  the  Lords  S^toal 

and  Temporal,  and  Commons,  in  this  present  Paruam^t 

assembled,  and  by  the  Authority  of  the  same,  as  follows: 

Short  I.  This  Act  may  be  cited  for  all  Purposes  as  "  The  Titles 

Title.        to  Land  (Scotland)  Act,  1860." 

interpra-        11.  The  following  Words  in  this  and  the  recited  Act,  ^ 

Te^^     in  the  Schedules  hereunto  and  to  the  recited  Act  aanexe^ 

shall  have  the  several  Meanings  hereby  and  in  dMIMJ^ 


TITLES  TO  LAND  ACT,  1858,  AMENDMEIH*.  131 

Act  assigned  to  them,  unless  there  be  something  in  the 
Sabject  or  Context  repugnant  to  such  Construction ;  that 
is  to  say,  the  Word  "  Deed"  and  the  Word  "  Conveyance*' 
shall  extend  to  and  include  original  Charters,  Charters  and 
Writs  and  Procuratories  of  Resignation,  Charters  of  Adjudi- 
cation and  Sale,  Dispositions,  Bonds  and  Dispositions  in 
Security,  Bonds  of  Annuity  and  of  Annual  Bent,  and  other 
Heritable  Bonds,  Feu  Contracts,  Contracts  of  Ground 
Annual,  Decrees  of  Adjudication,  Decrees  of  Sale  (whether 
such  Decrees  of  Adjudication  or  Decrees  of  Sale  contain 
Warrant  folr  Infeftment  or  not).  Decrees  of  Special  Ser- 
vice, Precepts  from  Chancery,  Precepts  and  Writs  of  Clare 
constat.  Writs  of  Acknowledgment,  Contracts  of  Excambion, 
and  other  Deeds  and  Decrees  by  which  Lands  are  conveyed, 
or  Bights  in  Lands,  either  absolute  or  redeemable  or  in 
Security,  are  constituted  or  conveyed ;  and  official  Extracts 
of  any  such  Deeds,  Conveyances,  and  Decrees,  and  all 
Codicils,  Deeds  of  gemination.  Decrees  of  Declarator,  and 
other  Writings  bearing  Beference  to  Conveyances  separately 
granted,  ana  naming  or  appointing  Persons  to  exercise  or 
enjoy  the  Bights  or  Powers  conferred  by  such  Conveyances, 
shall  be  deemed  and  taken,  for  the  Purposes  of  this  Act, 
to  be  Parts  of  the  Conveyances  to  whicn  they  separately 
bear  reference ;  the  Word  ^'  Lands'*  shall  extc^nd  to  and  in* 
elude  all  Heritable  Subjects,  Securities,  and  Bights;  the 
Words  "  by  Burgage  Tenure"  and  the  Words  "  held  Burg- 
age" shall  extend  to  and  include  any  Mode  of  Tenure 
known  and  effectual  in  Law  similar  to  Burgage  Tenure. 

HI.  It  shall  not  be  necessary  to  expede  and  record  an  instni- 
Instrument  of  Sasine,  or  of  Besignation  and  Sasine,  on  anyg^^^ 
Conveyance  of  Lands  held  Burgage,  according  to  the  pre-andof  Be- 
sent  Law  and  Practice;   but  it  shall  be  conipetent  ^nd^Sd^-'^ 
sufficient  for  the  Person  in  whose  favour  the  uonveyancesine^iio 
is  irranted,  instead  of  expeding  and  recording  such  Instru-^^'^^®^ 
ment,  to  record  the  Conveyance  itself  in  the  Begister  of  and  Con>' 
Sasines  applicable  to  the  Lands  therein  contained ;  and  the^^^^ 
Conveyance  shall  be  presented  for  Begistration  with   a^rded. 
Warrant  of  Begistration  thereon,  in  or  as  nearly  as  may 
be  in  the  Form  No.  1  of  Schedule  (A.)  to  this  Act  annexed, 
specifying  the  Person  on  whose  Behalf  it  is  presented,  and 
signed  by  such  Person,  or  his  Agent }  and  such  Convey- 
ance, beinc  so  presented,  and  recorded  along  with  such 
Warrant,  SiM  have  the  same  legal  Force  and  Effect  in  all 
respects  as  if  Besignation  of  such  Lands  had  taken  place  in 
due  Form,  and  as  if  the  Conveyance  had  been  followed  by 
an  Instrument  of  Sasine  or  of  Besignation  and  Sasine  duly 
expede  and  recorded  at  the  Date  of  recording  the  Convey- 
ance, according  to  the  present  Law  and  Practice,  in  favour 


ISS 
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of  the  Person  on  whose  Behalf  the  Conyeyance  is  presented 
for  Be^stration. 

IV.  Where  a  Conveyance  of  Lands  held  Burgage  is  con- 
tained in  a  Deed  granted  for  fiuther  Porposea  and  Oligects, 
such  as  a  Marriage  Contract,  Deed  of  Tmst,  or  Deed  of 
Settlement,  it  shall  not  be  neoessaiy  to  record  the  whole  of 
such  Deed,  bat  it  shall  be  competent  and  snflSdent  to  ex- 

Eide  a  Notarial  Instrnment,  setting  forth  generally  the 
atore  of  the  Deed,  and  containing  at  length  Uiose  PortioiH 
of  the  Deed  by  which  such  Lan&  are  conv^red,  and  by 
which  Beal  Bnrdens,  Conditions^  or  Limitations  are  im- 
ppsedy  and  to  record  snch  Instmment  in  the  appropriate 
Uegister  of  Sasines ;  and  where  a  Deed  conreys  «epante 
Lands,  or  separate  Interests  in  the  same  Lands,  to  the 
same  or  different  Persons,  it  shall  not  be  necessary  to  reconi 
the  whole  of  snch  Deed,  bnt  it  shall  be  competent  sod 
sufficient  to  expede  and  record  as  aforesaid  a  Notarial  In- 
stmment, setting  forth  generally  the  Natore  of  the  Deed, 
and  containing  at  length  the  Part  or  Parts  of  the  Deed 
by  which  particular  Lands  are  conveyed  to  the  Person  ia 
whose  Favour  the  Notarial  Instrument  is  expede,  and  the 
Part  of  the  Deed  which  specifies  the  Nature  and  Extent  of 
the  Bight  and  Interest  of^such  Person,  with  die  Beal  Bun 
dens,  Conditions,  and  Limitations,  if  any ;  and  sudi  Notarial 
Instrument  shall  be  in  or  as  nearly  as  may  be  in  the  Fonn 
of  Schedule  (B.)  to  this  Act  annexed. 

y.  Immediately  before  the  Testing  Clause  of  any  Con- 
veyance of  Lands  held  Burgage,  it  shall  be  competent  to 
insert  a  Clause  of  Direction  in  or  as  nearly  as  may  be  in 
the  Form  of  Schedule  (C.)  to  this  Act  annexed,  spectfying 
the  Part  or  Parts  of  the  Conveyance  which  the  Chranter 
thereof  desires  to  be  recorded  in  the  Begister  of  Sasine?, 
and  when  snch  Clause  is  so  inserlted,  and  Befinence  made 
thereto  in  the  Warrant  of  Begistration  to  be  endorsed  there- 
on in  Terms  of  this  Act,  the  Keeper  of  the  appiopriste 
Begister  of  Sasines  shall  record  such  Part  or  Parts  only, 
together  with  the  Clause  of  Direction  and  the  iVsting 
Cutuse ;  and  the  recording  of  such  Part  or  Parts  of  the 
Conveyance,  together  with  the  Clause  of  Direction  and  the 
Testing  Clause,  and  the  Warrant  of  B^stration,  as  befae 

frovided,  shall  have  the  same  legal  Eroct  as  if  a  Notarial 
nstrument,  containing  such  Part  or  Parts  of  die  Oonver- 
ance,  had  been  duly  expede  and  recorded  in  Vvfoar  of  the 
Person  on  whose  Behalf  the  Conveyance  is  prssentod :  Pro- 
vided that,  notwithstanding  such  Clause  of  IKnolMiy  it 
shall  be  competent  for  the  Person  entitled  teitttaiiitthe 
Conveyance  for  Begistration,  to  record  lh»  w||pfOoiV0f* 
ance,  or  to  expede  and  record  a  Notariri  *^^""         '  ** 
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herein-before  provided,  in  the  same  Manner  as  if  the  Con- 
veyance had  contained  no  such  Clause  of  Direction ;  and 
where  a  Notarial  Instrnment  shall  be  expede^  as  herein- 
before provided,  no  Part  or  Parts  of  the  Conveyance  directed 
to  be  ]5scorded  shall  be  omitted  from  such  Instrument. 

YL  It  shall  not  be  necessary  to  insert  in  any  Conveyance  Certain 
of  Lands  held  Burgage  a  Clause  of  Obligation  to  infeft,  or  n^^^l^. 
a  Procuratory  or  Clause  of  Resignation.  Bwyin 

Vn.  It  shall  be  competent  for  the  Heir  of  any  Person  Sj'^®^" 
who  died  last  vest  and  seised  in  any  Lands  held  Burgage,  Heir  in 
to  obtain  from  the  Magistrates  of  the  Burgh  within  which  ^^^^^ 
such  Lands  are  situate  a  Writ  of  Clare  constat  in  or  aSn^J^i^o 
nearly  as  may  be  in  the  Form  of  Schedule  (D.)  to  this  Act  «p  Title 
annexed ;  or,  in  his  Option,  it  shall  be  competent  to  such  ofciara 
Heir  to  apply  for  an,d  obtain  Decree  of  Special  Service  by  Constat 
the  Sheriff  of  Chancery,  or  by  the  Sheriff  of  the  County  ^^^g^x 
within  which  such  Bursh  is  situate,  in  the  same  Manner  in  Seryioe. 
all  respects  as  if  such  Lands  were  not  held  Burgage ;  and 
such  Writ  of  Clare  constat  or  Decree  of  Special  Service 
may  be  recorded  in  the  appropriate  Register  of  Sasines,  and 
when  so  recorded,  with  Warrant  of  Registration  thereon, 
shall  have  the  same  Effect  in  all  respects  as  if  Cognition 
and  Entry  of  such  Heir  had  taken  place  in  due  Form,  and 
an  Instrument  of  Cognition  and  Sasine  in  regard  to  such 
Lands,  and  in  favour  of  such  Heir,  had  been  duly  expede 
and  recorded,  according  to  the  present  Law  and  Practice. 

VIH.  When  any  Person  snail  have  granted  or  shall  J^**^*^ 

§*ant  a  general  Conveyance  comprehending  Lands  heldmentsin 
nrgage,  whether  by  l3eed  mortis  causa  or  inier  vivoSy  it^^ouro' 
shall  be  competent  to  the  Disponee  under  such  Conveyance,  p^^ees 
or  to  any  other  Person  who  shall  have  acquired  Right  to  authorized, 
such  Conveyance,  in  whole  or  in  part,  to  expede  and  record 
as  aforesaid  a  Notarial  Instrument  in  or  as  nearly  as  may 
be  in  the  Form  of  Schedule  (£.)  to  this  Act  annexed ;  and 
such  Notarial  Instrument,  being  duly  recorded  in  the  ap- 
propriate Register  of  Sasines,  shall  be  equivalent  to  an 
Instrument  of  Resignation  and  Sasine  duly  expede  and  re- 
corded, following  on  a  Disposition  of  the  Lands  and  Resigna- 
tion thereof  in  due  Form ;  and  when  Heritable  Securities 
are  contained  in  such  Notarial  Instrument,  the  Instrument 
so  expede  and  recorded  shall,  along  with  its  Warrants,  be 
equivalent  to  an  Assignation  of  such  Heritable  Securities 
executed  by  the  Granter  of  the  general  Conveyance,  and 
duly  recorded  in  the  appropriate  Register  of  Sasines  :  Pro- 
vided that  where  such  Notarial  Instrument  shall  be  expede 
by  a  Person  other  than  the  original  Disponee  under  such 
general  Conveyance,  the Notariallnstrument  shall  set  forth 
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the  Title,  or  Series  of  TitleSi  by  which  the  Person  in  whose 
Favour  the  Instrument  is  expede  acquired  Bight  to  sacb 
Conveyance,  and  the  Nature  and  Extent  of  his  Kight 

IX.  It  shall  be  competent  to  any  Person,  in  right  of  an 
unrecorded  Conveyance  of  Lands  held  Burgage,  to  assign  the 

unrecorded  Conveyance  in  or  as  nearly  as  may  be  in  the  Form  No.  1. 

Mcee!^"  ^^  Schedule  (F.)  to  this  Act  annexed,  and  the  Assignation, 
or  in  the  event  of  there  being  more  than  One,  the  succes- 
sive Assignations,  may  be  recorded  in  the  appropriate 
Register  of  Sasines,  along  with  the  Conveyance  itself,  and 
a  Warrant  of  Begistration  thereon,  in  or  as  nearly  as  may 
be  in  the  Form  No.  2.  of  Schedule  (A.) ;  and  it  shall  he 
competent  to  write  the  Assignation  or  Assignations  on  the 
Conveyance  itself  in  or  as  nearly  as  may  be  in  the  Form 
No.  2.  of  Schedule  (F.),  in  which  Case  the  Assignation  or 
Assignations  and  the  Conveyance  may  be  recorded  along 
with  the  Warrant  of  Begistration  thereon,  which  shall  be 
in  or  as  nearly  as  may  be  in  the  Form  No.  1.  of  Schedule 
(A.) ;  and  the  Conveyance,  with  the  Warrant  of  Begistra- 
tion, and  the  Assignation  or  Assignations,  separate  irom  or 
written  upon  the  Conveyance,  being  so  recorded,  shall 
operate  in  favour  of  the  Assignee  on  whose  Behalf  they  are 
presented  for  Begistration,  as  fully  and  effectually  as  if  the 
Ijands  contained  in  the  Assignation,  or,  if  there  be  more 
than  One,  in  the  last  Assignation,  had  been  disponed  by  the 
original  Conveyance  in  favour  of  such  Assignee,  and  the 
Conveyance,  with  the  Warrant  of  Begistration,  had  been 
recorded  in  the  Manner  herein-before  provided  of  the  Date 
of  recording  such  Conveyance  and  Assignation  or  Assigna- 
tions. 

X.  When  any  Person  shall  have  acquired  Bight  by 
general  Conveyance,  Ser\'ice,  Assignation,  Adjudication, 
or  otherwise,  to  an  unrecorded  Conveyance  of  Liands  held 
Burgage  granted  in  favour  of  another  Person,  it  shall  be 

iS^hto  to    competent  to  such  first-mentioned  Person  to  expede,  a« 
unrecorded  aforesaid,  a  Notarial  Instrument,  in  or  as  nearly  as  may  be 
an^SYJ-    in  the  Form  of  Schedule  (G.)  to  this  Act  annexed,  setting 
tborised.     forth  the  Conveyance  and  the  Title  or  Series  of  Titles  by 
which  he  acquired  Bight  to  the  same,  and  the  Nature  and 
Extent  of  his  Bight,  and  to  record  the  Conveyance  along 
with  the  Notarial  Instrument  in  the  appropriate  Begister 
of  Sasines ;  or  where  it  is  not  desired  to  record  the  whole 
of  the  Conveyance,  it  shall  be  competent  to  expede,  as 
aforesaid,  a  Notarial  Instrument,  in  or  as  nearly  as  may  be 
in  the  Form  of  Schedule  (B.),  setting  forth  generally  the 
Nature  of  the  Deed,  and  containing  at  length  those  Por- 
tions of  the  Deed  by  which  the  Lands  in  regard  to  which 
the  said  Instrument  is  expede  are  conveyed,  and  by  which 
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real  Burdens,  Conditions,  or  Lioiitations  are  ]m{)osed,  and 
also  setting  forth  the  Title  or  Series  of  Titles  by  which  the 
Party  acquired  Right  to  the  Conveyance,  and  the  Nature 
and  Extent  of  his  Right;  and  to  record  such  Notarial 
Instrument  in  the  appropriate  Register  of  Sasines ;  and  the 
Conveyance,  with  a  Warrant  of  Registration  thereon,  along 
with  such  Notarial  Instrument  in  the  Form  of  Schedule 
(6.),  or  such  Notarial  Instrument  in  the  Form  of  Schedule 
(B.),  being  so  recorded,  shall  be  equivalent  to  a  Convey- 
ance in  favour  of  the  Person  expeding  the  Instrument,  duly 
recorded  along  with  a  Warrant  of  Registration  in  the 
Manner  herein>before  provided. 

XL  When  any  Lands  held  Burgage  are  or  shall  here-Deatina- 
after  be  held  under  a  Deed  of  Entail,  it  shall  not  be  neces-|^^i}^ 
sary  to  repeat  the  Destination  contained  in  such  Entail  at  may  be  r»- 
length  in  the  Conveyances,  Instruments  of  Sasine  or  of  "™^**^ 
Resignation  and  Sasine  or  of  Cognition  and  Sasine,  Instru- 
ments of  Cognition,  Notarial  Instruments,  or  other  Deeds 
necessary  to  transmit,  renew,  or  complete  a  Title  under 
such  Entail ;  but  it  shall  be  sufficient  to  refer  to  the  Desti- 
nation as  set  forth  at  full  Length  in  the  Deed  of  Entail 
recorded  in  the  Register  of  Tailzies,  if  the  same  shall  have 
been  so  recorded,  or  as  set  forth  at  full  Length  in  any  Con- 
veyance, Instrument  of  Sasine,  or  of  Resignation  and  Sasine, 
or  of  Cognition  and  Sasine,  Instrument  of  Cognition,  No- 
tarial Instrument,  or  other  Deed  containing  such  Lands 
duly  recorded  in  the  appropriate  Register  of  Sasines,  and 
forming  Part  of  the  Progress  of  Title  Deeds  of  the  Lands 
comprehended  under  such  Entail,  such  Reference  being 
made  in  the  Terms,  or  as  nearly  as  may  be  in  the  Terms, 
set  forth  in  No.  2.  of  Schedule  (H.)  ;  and  the  Reference  so 
made  to  such  Destination  shall  be  equivalent  to  the  full 
Insertion  thereof,  and  shall  to  all  Intents  and  in  all  Ques- 
tions whatever  have  the  same  legal  Effect  as  if  the  Desti- 
nation in  the  recorded  Conveyance,  Instrument,  or  other 
Deed  referred  to  had  been  inserted  at  length,  notwith- 
standing any  Law  or  Practice  to  the  contrary,  or  anv 
Injunction  to  the  contrary  contained  in  such  Deed  of  Entail, 
and  notwithstanding  any  Enactments  or  Provisions  to  the 
contrary  contained  in  any  Act  or  Acts  of  Parliament  now 
in  force,  all  which  are  hereby  repealed,  so  far  as  inconsistent 
herewith,  but  no  farther. 

XII.  When  a  Deed  of  Entail  comprehending  any  Lands  Certain 
held  Burgage  contains  an  express  Clause  authorizing  R^^^^^iia 
gistration  of  the  Deed  in  the  Register  of  Tailzies,  it  shall  no  longer 
not  be  necessary  to  insert  Clauses  of  Prohibition  against '*®*'®*^*'y 
Alienation,  contractiiig  Debt,  and  altering  the  Order  of 
^accession,  but  such  Clause  of  Registration  shall  have  in 
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every  respect  the  same  Operatioa  and  Cffect  as  if  such 
Clauses  of  Prohibition  had  been  inserted  according  to  the 
present  Law  and  Practice,  and  duly  fenced  with  irritant 
and  resolutive  Clauses. 
Becording      XIII.  All  Conveyances,  with  Warrants  of  Registration 
of  Conyey-  written  thereou.  Instruments  of  Cognition,  and  other  No- 
^eB^ris-  tarial  Instruments,  hereby  authorized  to  be  recorded  in  the 
tor  of  Sa-   Register  of  Sasines,  may  be  recorded  at  any  Time  in  the 
^^l^y    Lire  of  the  Person  on  whose  Behalf  the  same  shall  be  pre- 
sented for  Registration,  in  the  same  Manner  as  Instruments 
of  Sasine,  or  of  Resignation  and  Sasine,  or  of  Cognition 
and  Sasine,  and  the  Keepers  of  such  Register  are  beceby 
authorized  and  required  to  record  the  same  accordingly, 
when  presented  for  that  Purpose ;  and  the  Date  of  Entry 
in  the  Minute  Book  shall  be  held  to  be  the  Date  of  Regis- 
tration ;  and  the  Date  of  Registration  of  all  such  Convey* 
ances,  Instruments  of  Cognition,  and  other  Notarial  Instru- 
ments, shall  be  equivalent  to  the  Date  of  Registration  of 
Instruments  of  Sasine,  of  Resignation  and  Sasine,  and  of 
Cognition  and  Sasine,  according  to  the  existing  Law  and 
Practice ;  and  Extracts  of  all  such  Conveyances,  Warrants 
of  Registration,  Instruments  of  Cognition,  and  other  No- 
tftrial  Instruments  so  recorded,  shall  make  Faith    in   all 
Cases  as  the  recorded  Conveyances,  Warrants^  and  Instru- 
ments themselves  would  have  done,  except  where  any  such 
Conveyance,  Warrant,  or  Instrument  so  recorded  shall  be 
offered  to  be  improven. 
Present  XIV.  Nothing  contained  in  this  Act  shall  prevent  the 

Forms  of  Constitution,  Transmission,  or  Completion  of  Rights  to 
ani^^may  Lands  held  Burgage  by  the  Forms  in  use  prior  to  the 
be  used,     passing  of  this  Act. 

Mode  of  XY.  It  shall  be  competent  to  a  Tmstee  on  a  seqoes- 
TiU^b^^^  trated  Estate,  or  to  Liquidators,  o£Scial  or  voluntary,  ap- 
Trustee  lA  pointed  for  the  Purpose  of  winding  up  a  Joint  Stock  Com- 
Sequesfcra,-  panV)  who  shall  desire  to  complete  a  Title  to  any  Lands 
by^Liqui-  held  Burgage,  to  expede,  in  the  Manner  aforesaid,  a  Notarial 
datoFB  of  Instrument  setting  forth  the  Act  and  Warrant  of  Con6rma- 
stock  tion  in  favour  of  such  Trustee,  or  the  Appointment  of  sach 
ppmpa-  Liquidators,  official  or  voluntary,  respectively,  and  specifying 
""^  the  Lands  belonging  to  the  Bankrupt  or  Company  to  wiiich 

a  Title  is  to  be  completed,  and  the  Title  by  which  such 
Lands  are  held  by  the  Bankrupt  or  Company,  in  or  as  neariy 
as  may  be  in  the  Form  of  Schedule  (I.)  to  this  Act  annexed, 
and  to  record  such  Notarial  Instrument  in  the  appropriate 
Register  of  Sasioes ;  and  such  Notarial  Instrument  oeing 
so  recorded  shall  be  equivalent  tp  an  Instrument  of  Sasine 
or  of  Resignation  and  Sasine  in  favour  of  the  Trustee  or 
Liquidators,  duly  expede  and  recorded,  following  on  a  Con* 
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veyance  by  the  Bankrnpt  or  Company,  and  Resignation  of 
the  Lands  in  due  Form ;  and  when  Heritable  Securities 
are  contained  in  such  Notarial  Instrument,  the  Instrument 
when  recorded  in  the  appropriate  Register  of  Sasines  shall, 
along  with  its  Warrants,  be  equivalent  to  an  Assignation 
of  such  Heritable  Securities  granted  in  favour  of  such 
Trustee  by  the  Bankrupt,  or  in  favour  of  such  Liquidators 
by  the  Company,  and  duly  recorded  in  the  said  Register, 

XYI.  In  Actions  of  Constitution  and  Adjudication  against  Diligence 
an  Apparent  Heir  on  account  of  his  Ancestor's  Debt  or^^^^^^ 
Obligation,  for  the  Purpose  of  attaching  Lands  held  Bur-  Hei 


Leirs. 


gage,  forming  Part  of  the  Ancestor's  Heritable  Estate,  it 
shall  not  be  necessary  to  raise  separate  Summonses  of  Con- 
stitution and  Adjudication,  but  both  Actions  may  be  com- 
bined in  One  Summons,  whether  the  Heir  renounce  the 
Succession  or  not ;  and  Actions  of  Constitution,  and  Ac- 
tions of  Constitution  and  Adjudication,  against  an  Apparent 
Heir,  on  account  of  his  Ancestor's  Debt  or  Obligation,  for 
the  Purpose  of  attaching  the  Ancestor's  Heritable  Estate, 
and  Actions  of  Adjudication  against  such  Heir  on  account 
of  his  own  Debt  or  Obligation  for  the  Purpose  of  attaching 
such  Estate,  may  be  insisted  in  at  any  Time  after  the  Lapse 
of  Six  Months-  from  the  Date  of  his  becoming  Apparent 
Heir,  any  Law  or  Practice  to  the  contrary  notwithstanding ; 
and  in  all  such  Cases  a  Decree  of  Adjudication  shall  be 
held  equivalent  to  a  Conveyance  from  such  Ancestor  of  all 
Lands  adjudged  in  favour  of  the  Adjudger. 

XVU.  When  any  Obligation,  Burden,  Condition,  Quali-  Obiiga- 
fication,  or  other  Matter  has  been  or  shall  be  appointed  to  p^hfteTto 
be  inserted  or  referred  to  in  the  Instruments  of'  Sasine,  or  p©  inserted 
of  Resignation  and  Sasine,  or  of  Cognition  and  Sasine,  ap-  ments  o? 
plicable  to  any  Lands  held  Burgage,  the  same  shall  be  Sasine,  &c. 
inserted  or  referred  to  in  any  Instrument  of  Cognition  or^^^,^^  ^^ 
other  Notarial  Instrument  applicable  to  such  Lands  to  be  Notarial 
ezpede  in  virtue  of  this  Act.  ment& 

XVin.  In  case  of  any  Error  or  Defect  in  any  Notarial  power  to 
Instrument  expede  or  to  be  expede  in  virtue  of  the  Act  of  j:f«ord 
the  Eighth  and  Ninth  Year^  of  the  Reign  of  Her  present  anchor 
Majesty,  Chapter  Thirty-one,  or  in  the  recording  of  any  instru- 
such  Instrument,  or  of  any  Error  or  Defect  in  any  Instru-^ew  with 
ment  of  Cognition,  or  other  Notarial  Instrument,  to  beon^naior 
expede  in  virtue  of  this  Act,  or  in  the  recording  of  any  such  ^  „(  iJ^. 
Instrument,  or  in  the  recording  of  any  Conveyance  or  gi^ti^ntion. 
Warrant  of  Registration,  to  be  recorded  in  the  Register  of 
Sasines  in  virtue  of  this  Act,  it  shall  be  competent  of  new 
to  make  and  record  a  Notarial  Instrument,  or  of  new  to 
record  the  Conveyance  with  the  original,  or  a  new  Warrant 
of  Registration,  as  the  Case  may  require ;  and  such  new 
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Notarial  lastrument  so  expede  and  recorded^  or  such  Con* 
veyance  so  of  new  recoraed  with  the  original,  or  new 
Warrant  of  Registration,  shall,  from  the  Date  of  recordmg 
thereof,  have  the  same  Effect  as  if  no  previous  Notarial 
Instrament  had  been  expede  or  recorded,  or  as  if  such  Con- 
veyance and  original  Warrant  of  Begistration  had  not  been 
previously  recorded. 
B<)corded        XIX.  The  Act  of  the  Sixth  and  Seventh  Years  of  the 
J^;^^   Reign  of  His  late   Majesty  King   William  the  Fourth, 
to  be  chai-  Chapter  Thirty*three,  intituled  An  Act  to  amend  and  regtdaU 
lenged  on   ^  j^y,  ^y  Scotland  as  to  Erasures  in  Instruments  of  Sasine 
of^Era^^^   <ind  of  Resignation  ad  remanentiam,  shall  extend  and  be  ap- 
Bures.         plicable  to  Instruments  of  Cognition  and  Notarial  Instni- 
ments  authorized  by  this  Act,  and  to  Notarial  Instruments 
expede  and  to  be  expede  under  the  Act  Eighth  and  Ninth 
Vtctoriaj  Ciiapter  Thirtv-one. 
Deeds  and      XX.  All  Deeds,  Writs,  and  Instruments  whatever,  men- 
instra-      tioucd  or  uot  mentioned  in  this  Act,  having  a  Testing 
te  TO^r^^  Clause,  may  be  partly  written  and  partly  printed  or  en- 
wntten  and  graved:  Provided  that  in  the  Testing  Clause,  the  Date,  if 
prSttt^d  or  *"y>  *"^  ^^^  Names  and  Designations  of  the  Witnesses, 
engmved.   and  the  Number  of  the  Pages  of  the  Deed,  Writ,  or  Instru- 
ment,  if  the   Number   be  specified,  and  the  Name  and 
Designation  of  the  Writer  of  the  written  Portions  of  the 
Body  of  the  Deed,  Writ,  or  Instrument,  and  of  the  written 
Portions  of  the  Testing  Clause,  shall  be  expressed  at  length 
in  Writing ;  and  such  Deeds,  Writs,  and  Instruments  shall 
be  as  valid  and  effectual  as  if  they  had  been  wholly  in 
Writing. 
Fees  of  XXI.  No  Towu  Clerk  of  any  Royal  or  other  Burgh  in 

existing      Scotland  who  has  been  or  shall  be  appointed  subsequent  to 
Clerks  re-  the  Eighth  Day  of  March  One  thousand  eight  hundred  and 
served;      sixtv  shall  have  any  exclusive  Risbt  or  Privilege  of  pre- 
future        paring  or  expedmg  any  Conveyance,  Instrument,  or  other 
Town        Writ  applicable  to  Land,  or  shall  have  any  Right  to  Corn- 
have  ^       pensation  in  respect  of  any  Alterations  affecting  the  Bights^ 
Claims  for  Duties,  or  Emoluments  of  Town  Clerks,  which  may  be 
tion^JSr^'  made  by  this  Act  or  any  Act  i;«hich  may  hereafter  be  paired : 
Loss  of       Provided  always,  that  existing  Town  Clerks,  whether  sole 
^^  ^^    or  joint,  who,  according  to  the  present  Law  and  Practice, 
are  exclusively  entitled  to  prepare  Instruments  of  Sasine  or 
of  Resignation  and  Sasine  in  Burgage  Subjects,  shall,  each 
during  the  Period  to  which  his  Rights  shall  extend  under 
any  legal  Appointment  or  Agreement  existing  at  the  fore- 
said Date,  but  no  longer,  be  entitled  to  claim  and  recave 
from  the  Person  presenting  for  Registration  in  the  fioigl) 
Register  of  Sasines  kept  by  such  Town  Clerk  any  Convev- 
ance,  which,  when  recorded,  will  operate  the  Eflbd  at  < 
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recorded  Instrament  of  Sasine,  or  of  Resignation  and  Sasine, 
such,  bnt  no  other,  Fees  as  he  would  have  had  Right  to 
draw,  and  to  appropriate  to  his  own  Use  and  Benefit,  in 
respect  of  the  Preparation  and  recording  of  the  Instrument 
of  Sasine  or  of  Resignation  and  Sasine  which,  if  this  Act 
had  not  been  passed,  must  have  been  recorded  in  the  Burgh 
Register  of  Sasines,  in  order  to  operate  the  like  Effect  as 
the  recording  therein  of  such  Conveyance ;  and  the  Per- 
son recording  such  Conveyance  in  the  said  Register  of 
Sasines  shall  be  bound  to  pay  such,  but  no  other.  Fees  to 
such  Town  Clerk  in  respect  thereof:  Provided  always,  that 
in  estimating  the  said  Fees  such  Instruments  of  Sasine  or 
of  Resignation  and  Sasine  shall  not  be  computed  as  of 
greater  Length  than  the  Writings  actually  recorded  whereby 
such  Instruments  of  Sasine  or  of  Resignation  and  Sasine 
have  been  rAidered  unnecessary. 

XXII.  From  and  after  the  passing  of  this  Act,  andProyision 
during  the  Period  to  which  the  Rights  of  any  existing  Town  h^SdBur^ 
Clerk  in  any  Burgh  in  which  Lands  are  held  Burgage,  and  gage  where 
no  Register  of  Sasines  is  kept,  extend  under  legal  Appoint-  ^5^^^ 
ment,  and  no  longer,  no  Conveyance,  Writ,  or  Instrument ^rsMinee 
applicable  to  Lands  in  such  Burgh  held  Burgage,  and  which  ^^  ^®P^ 
under  the  Provisions  of  this  Act  shall  come  in  place  of  any 

Writ  or  Instrument  which  such  Town  Clerk  would  by  Law 
have  been  exclusively  entitled  to  prepare  had  this  Act  not 
been  passed,  shall,  as  regards  such  Lands,  be  validly  re- 
cordea  in  any  Register  of  Sasines,  unless  the  Warrant  of 
Registration  of  such  Conveyance,  Writ,  or  Instrument  shall 
be  subscribed,  or  where  no  such  Warrant  is  required,  such 
Conveyance,  Writ,  or  Instrument  itself  shall  be  subscribed 
or  endorsed  with  the  Signature  of  such  Town  Clerk,  which 
Signature  he  shall  be  bound  to  attach  or  endorse  on  Re- 
ceipt in  respect  thereof  of  One  Half  of  the  Fees  which  wonld 
have  been  chargeable  by  him  for  the  Preparation  of  the 
Writ  or  Instrument  which  he  would  have  been  entitled  to 
prepare  as  aforesaid,  and  of  no  other  Fees ;  but  if  the  said 
Conveyance,  Writ,  or  Instrument  be  prepared  by  him,  he 
shall  not  be  entitled,  in  respect  of  his  Signature  as  aforesaid, 
to  any  other  beyond  the  ordinary  Fees  for  preparing  such 
Conveyance,  Writ,  or  Instrument :  Provided  always,  that 
in  estimating  the  said  Fees  the  said  Writ  or  Instrument 
•  shall  not  be  computed  as  of  any  greater  Length  than  the 
Conveyance,  Writ,  or  Instrument  signed  by  such  Town 
Clerk. 

XXIII.  All  the  Provisions  of  this  Act  applicable  toProviBion 
Lands  held  by  the  ordinary  Burgage  Tenure  shall  be  appli-j^J;**"^ 
cable  also  to  Lands  in  the  Burgh  of  Pauley  held  by  theBnrehof 
peculiar  Tenure  of  Booking;  and  all  the  Provisions  of  this  ^^^^^^'y 
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Act  applicable  to  Resignation,  and  to  Instruments  of  Sasine, 
and  of  Resignation  and  Sasine,  and  of  Cognition  and  Sasine, 
and  Registers  of  Sasines,  respectively^  of  Lands  held  Bur- 
gage shall  be  applicable  also  to  Booking,  and  to  Instmrnents 
of  Resignation  and  Booking,  and  to  Extract  Bookings,  and 
to  the  Register  of  Booking,  respectively,  of  Lands  in  said 
Burgh  of  Paisley  held  by  said  Tenure  of  £k>oking :  Provided 
always,  that  nothing  in  this  Act  contained  shall  prevent  tbe 
Constitution,  Transmission,  or  Completion  of  Rights  to 
Lands  held  by  the  said  Tenure  of  Booking  by  the  Forms 
in  use  prior  to  the  passing  of  this  Act. 

XXlV.  It  shall  be  lawful  for  the  Court  of  Session  from 
Time  to  Time  to  pass  Acts  of  Sederunt  fixing  and  regulating 
the  Fees  payable  to  Town  Clerks  and  Keepers  of  Registers 
of  Sasines  for  and  with  respect  to  all  Instruments  and  Pro- 
ceedings under  this  Act,  and  the  recording  of  all  Deeds  and 
Instruments  made  and  executed  under  the  Provisions  thereof; 
and  the  said  Court  may  either  make  a  general  Table  of 
Fees  which  shall  be  applicable  to  all  the  Burghs  in  Seolkmd^ 
or  may  make  special  Tables  of  Fees  which  shall  be  appli- 
cable to  SLnj  One  or  more  of  such  Burghs,  as  they  tnink 
fit ;  and  the  Tables  of  Fees  applicable  to  each  Bor^h  shall 
come  into  operation  on  the  Death,  Resignation,  or  Removal 
of  the  existing  Town  Clerk  of  such  Burgh ;  and  it  shall  not 
be  lawful  for  any  Town  Clerk  or  the  Keeper  of  the  Renter 
of  Sasines  of  any  Burgh  who  shall  be  appointed  after  the 
passing  of  this  Act,  to  demand  or  receive  any  higher  Fees 
for  or  in  respect  of  any  Instruments  or  Proceedings  under 
this  Act,  or  the  recording  of  any  Deeds  or  Instruments 
made  and  executed  under  the  Provisions  thereof,  than  the 
Fees  specified  in  the  Table  which  for  the  Time  shall  be  ap- 
plicable to  such  Burgh ;  and  the  said  Court  may  meet  ftif 
the  Purpose  of  passing  and  pass  such  Acts  of  Sedemnt 
either  during  Session  or  Vacation,  and  may  &om  Time  to 
Time  repeal  or  alter  such  Acts  and  Tables  of  Fees :  Pro- 
vided, that  all  Acts  of  Sederunt  passed  under  the  Authority 
of  this  Act  shall,  within  One  Month  after  the  Date  thereof, 
be  transmitted  by  the  Lord  President  of  the  said  Court  to 
One  of  Her  Majesty's  Principal  Secretaries  of  State,  that 
the  same  may  be  laid  before  both  Houses  of  Parliament 

^XXV.  Every  Deed  containing  a  Clause  of  Direction  in 
Terms  of  the  recited  Act  or  this  Act,  presented  for  Regis* 
tration  in  any  Register  of  Sasines,  shall,  if  such  Clause  of 
Direction  is  intended  to  be  acted  on,  bear  express  Refivenoe 
thereto  in  the  Warrant  of  Registration,  if  any,  which,  in 
Terms  of  the  recited  Act  or  this  Act,  is  otherwise  req[Oired 
to  be  endorsed  on  such  Deed,  or  in  a  separate  Wamnt  ^ 
Registration,  in  the  Form  as  nearly  as  may  be  of  ibeSehe- 
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dale  (K.)  to  this  Act  annexed ;  and  in  the  Absence  of  such 
express  Reference  in  such  Warrant  of  Registration  as  afore- 
said,  such  Deed  shall  be  en^ossed  in  the  Register  as  if  it 
had  contained  no  Clause  of  Direction. 

XX VI.  It  shall  be  competent  for  the  Town  Clerk  of  any  ofsciai 
Burgh  to  expede  and  xecord,  and  for  the  Keeper  of  any  ^cts  of 
Burgh  or  other  Register  of  Sasines,  Reversions,  &c.,  to  re-cieXand 
cord,  any  Instrument  of  Sasine  or  of  Cognition  and  Sasine,  Keepers  of 
or  any  Notarial  Instrument,  or  Conveyance  or  other  Writ,  of  iksines 
in  which  such  Town  Clerk  or  Keeper  may  be  personally  not  to  b© 
interested,  either  individually  or  as  Trustee  for  another  orjfel^*^,^^ 
otherwise ;  and  no  Instrument  of  Sasine  or  of  Cognition  sonaiin- 
and  Sasine,  Notarial  Instrument,  Conveyance,   or  other  J^^^J^ 
Writ,  expede  or  recorded  prior  to  the  Date  of  the  passing  writ«. 
of  this  Act,  or  which  may  hereafter  be  expede  or  recorded, 
shall  be  challengeable  or  in  any  way  affected  by  reason  of 
personal  Interest  in  the  Town  Clerk  or  Keeper  of  the  Re- 
gister by  whom  the  same  has  been  expede  or  recorded  as 
aforesaid :  Provided,  that  this  Enactment  shall  not  prejudice 
or  affect  any  Action  or  Proceeding  which  may  have  been 
instituted  prior  to  the  passing  of  this  Act. 

XXyn.  In   Excambions  of  entailed  Lands,  whether  CondiUons 
held  Burgage  or  not,  it  shall  not  be  necessary  to  insert  at^^^^^|' 
Length  in  the  Convevances  of  the  Lands  obtained  in  ex-  in  Excam- 
change  for  such  entailed  Lands,  or  in  the  Instruments  of  ^^^^^j[  . 
Sasine,  Notarial  Instruments,  or  other  Writs,  which  may  Lands,  be 
follow  upon  such  Conveyances,  the  Destination  of  Heirs,  j^^^J^^ 
or  the  Uonditions,  Prohibitions,  Declarations,  Limitations,  merely. 
Restrictions,  Clauses  irritant  and  resolutive,  or  Clauses 
authorizing  Registration  in  the  Register  of  Tailzies,  con- 
tained in  such  Deed  of  Entail,  but  in  such  Conveyances, 
and  in  all  other  Conveyances  of  entailed  Lands,  and  in  all 
Notarial  Instruments  applicable  thereto,  it  shall  be  compe- 
tent and  su£Bcient  to  reifer  to  such  Destination,  and  to  such 
Conditions,  Prohibitions,  Declarations,  Liipitations,  Restric- 
tions, Clauses  irritant  and  resolutive,  and  Clause  authorizing 
Registration  in  the  Register  of  Tailzies,  as  set  forth  in  the 
Deed  of  Entail  recorded  in  the  Register  of  Tailzies,  if  the 
same  shall  have  been  so  recorded,  or  as  set  forth  in  any 
Conveyance,  Instrument  of  Sasine,  or  other  Writ  duly  re* 
corded  in  the  appropriate  Register  of  Sasines,  and  forming 
Part  of  the  Progress  of  Title  i>eeds  following  on  such  Deed 
of  Entail,  such  Reference  being  made  as  nearly  as  may  be 
in  the  Terms  set  forth  in  Schedule  (L.)  to  this  Act  annexed ; 
and  the  Reference  so  made  to  such  Destination,  and  to  such 
Conditions,  Prohibitions,  Declarations,  Limitations,  Restric- 
tions, Clauses  irritant  and  resolutive,  and  Clause  authorizing 
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Registration  in  the  Register  of  Tailziesi  shall  be  equivalent 
to  the  full  Insertion  uiereof^  notwithstanding  any  Law  or 
Practice  to  the  contrary  or  any  Injunction  to  the  contrary 
contained  in  such  Deed  of  Entail,  or  any  Enactments  or 
Provisions  to  the  contrary  contiuned  in  any  Act  of  Parlia- 
menty  all  which  are  hereby  repealed  to  the  Extent  of  making 
this  Enactment  operative,  but  no  further. 
DebtB  af-        XXVIII.  When  any  Jjands,  whether  held  Burgage  or 
Landf  ex-  ^ot,  disponed,  under  the  Authority  of  an  Act  of  Parliament, 
ohanred     in  Excambion  for  other  Lands,  are  burdened  with  Debts, 
LaD^ds  to    ^^®  Lands  so  disponed  shall,  from  and  after  the  Date  of 
a£Fect  siich  Registration  in  the  appropriate  Register  of  Sasines  of  the 
i^^  in    Contract  or  Deed  of  Excambion  of  such  Lands,  be  freed 
lieu  there-  and  disburdened  of  such  Debts  so  far  as  previously  affecting 
^^'  the  same,  and  shall  be  burdened  with  the  Debts,  if  any, 

which  previously  affected  the  Lands  acquired  in  exchange 
for  the  same,  in  the  Order  of  Preference  in  which  sodi 
Debts  were  a  Burden  upon  such  last-mentioned  Lands: 
Provided  always,  that  before  any  such  Excambion  is  autho- 
rized (in  addition  to  such  Procedure  as  may  be  prescribed 
by  such  Act)  such  Intimation  as  the  Court  of  Session  may 
consider  necessary  shall  be  made  to  all  Creditors  having 
Interest,  and  such  Creditors  shall  be  entitled  to  state  any 
Objections  thereto,  of  which  the  Court  shall  judge :  Pro- 
vided also,  that  in  such  Contract  or  Deed  of  Excambion,  or 
in  a  Schedule  subscribed  as  relative  thereto,  and  deda^red 
to  be  Part  thereof,  and  recorded  therewith,  there  shall  be 
set  forth  as  to  each  of  the  said  Debts  the  following  Par- 
ticulars; namely,  the  Amount  of  the  Debt,  the  Date  of 
recording  the  Writ  by  which  its  Constitution  was  originally 
published,  the  Register  in  which  the  same  was  so  publishea, 
the  Name  and  Designation  of  the  original  Creditor,  and  if 
the  Debt  has  been  transferred  the  ^me  and  Designation 
of  the  Creditor  understood  to  be  in  Right  thereof  for  the 
Time,  and  the  Date  of  recording  the  Writ  whereby  his 
Right  was  published,  and  the  Register  in  which  the  same 
was  so  published ;  provided  further,  that  in  such  Ccmtract 
or  Deed  of  Excambion  such  Debts  shall  be  expressly  de- 
clared to  burden  the  Lands  to  which  the  same  are  trans- 
ferred as  aforesaid. 
Entailer's  XXIX.  In  all  Cases  where  there  are  or  shall  be  En- 
2l^*be*^  tailer's  or  other  Debts  or  Suras  of  Money  which  might 
oharffed  on  lawfully  be  made  chargeable,  by  Adjudication  or  otherwise, 

E^u£^by  ^P*^°  *^®  ^^  ^^  *"  entailed  Estate,  the  Heh-  of  Entail  in 
Bond  and  posscssiou  of  such  Estate  for  the  Time  being  shaH  have  all 
^^'  the  like  Powers  of  charging  the  Fee  and  Rents  rf  such 
Security.  Estate,  or  any  Portion  thereof,  other  than  the.  MaiiaioD 
House,  Offices,  and  Policies  thereof,  with  such  IMbCi  m: 
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Sams  of  Money,  and  of  granting,  with  the  Authority  of  the 
Conrt  of  Session,  Bonds  and  Dispositions  in  Security  for 
the  Amount  of  such  Debts  and  Sums  of  Money,  as  by  the 
Act  Eleventh  and  Twelfth  Victorioj  Chapter  Thirty-six, 
and  the  Act  Sixteenth  and  Seventeenth  Vietorioj  Chapter 
Ninety-four,  are  conferred  with  reference  to  Provisions  to 
younger  Children ;  and  such  Bonds  and  Dispositions  in 
Security  may  be  granted  in  favour  of  any  Parties  in  the 
Bight  of  such  Debts  or  Sums  of  Money  at  the  Date  when 
such  Bonds  and  Dispositions  in  Security  are  executed. 

XXX.  The  Short  Clauses  of  Consent  to  Registration  short 
for  Preservation,  and  for  Preservation  and  Execution,  set  ?*'*^°/ 
forth  in  the  Schedule  (A.)  annexed  to  the  Act  Tenth  and  B^stra- 
Eleventh  Victoria^  Chapter  Forty-eight,  shall,  when  occur- ?f ^™?3^ 
ring  in  any  Deed  or   Writing   whatever,   have  the  like  any  De^ 
Meaning  and  Import  as  by  the  said  Act  is  attributed  to 

them  wnen  occurring  in  any  Disposition,  Conveyance, 
Deed,  or  Instrument  referred  to  in  the  First  Section  of  the 
said  Act. 

XXXI.  With  reference  to  the  First   Section  of  theBeaiBor- 
"Titles  to  Land  {Scotland)  Act,  1858,"  it  is  declared  andg^^^^^^ 
enacted,  that  in  all  and  each  of  the  Cases  set  forth  in  the  to  as  ai- 
Sixth  Section  of  the  Act  Tenth  and  Eleventh   Vtctono, '^^y "» 
Chapter  Forty-seven,  or  in  the  Fifth  Section  of  the  Actyeyance 
Tenth  and  Eleventh  Vietoriay  Chapter  Forty-eight,  or  inr««o»^<^ 
the  Fourth  Section  of  the  Act  Tenth  and  Eleventh  Vtctorioj  ^t«r^of 
Chapter  Forty-nine,  or  in  the  Fourth  Section  of  the  Acts*»^«- 
Tenth  and   Eleventh   VtetortOy  Chapter  Fifty,  or  in  the 
Twenty-seventh  Section  of  the  Act  Tenth  and  Eleventh 
Victoria^  Chapter  Fifty-one,  it  is  and  shall  be  lawful  to 

refer,  as  in  the  said  Acts  of  the  Tenth  and  Eleventh  Rc- 
toria  is  provided,  to  such  real  Burdens  or  Conditions  or 
Limitations  as  are  therein  specified,  as  set  forth  at  full 
Length  in  any  Conveyance  or  Notarial  Instrument  recorded 
in  the  appropriate  Register  of  Sasines  of  the  Lands  to 
which  such  Burdens  or  Conditions  or  Limitations  apply; 
and  that  such  Reference  is  and  shall  be  equivalent  to  the 
full  Insertion  in  the  Disposition,  Conveyance,  Procnratory, 
Charter,  Precept  of  Clare  constat,  Decree  of  Adjudication, 
Instrument  of  Sasine,  or  other  Deed  or  Instrument  in  which 
such  Reference  occurs  of  such  real  Burdens  or  Conditions 
or  Limitations,  and  has  and  shall  have  all  the  legal  Efiects 
assigned  by  the  said  Provisions  of  the  said  Statutes,  or  any 
or  either  of  them,  to  any  Reference  to  such  real  Burdens 
or  Conditions  or  Limitations,  as  set  forth  at  Length  in  any 
recorded  Instrument  of  Sasine,  or  recorded  Instrument  of 
ResiCTation  ad  remanentiamf 

XXXn.  The  Provisions  of  the  Act  of  the  Thirteenth  Ext«won 
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ofProvi-    Year  of  Vtctorioy  Chapter  Thirteen,  intitnled  An  Act  to 
ft^u  Vict?  ^^^^  *'*o»^  simple  and  effectual  the  TUlee  by  which  Ccn- 
c.  18,  to   *  gregatione  or  Sociedee  aeeociatedfor  Purposes  of  Religious 
?he^in-    Worship  OT  Education  in  Scotland  hold  real  Property  r«- 
ienance  of  ouircd  for  such  PurposeSf  shall  apply  to  all  Trusts  for  the 
schw^   ifaintenance,  Snpport,  or  Endowment  of  Ministers  of  Re- 
Ac.  ligion,  Missionanes,  or  Schoolmasters,  or  for  the  Main- 
tenance of  the  Fabric  of  Churches,  Chapels,  MeetingHoases, 
or  other  Places  of  Worship,  or  of  Manses  or  Dwelling 
Honses  or  Offices  for  Ministers  of  the  Gospel,  or  of  School- 
houses,  or  Schoolmasters  Houses,  or  other  like  Buildings ; 
and  shall  also  apply  to  Feu  Duties  and  other  Heritable 
Property  as  well  as  to  Lands  and  Houses  and  Money  in- 
vested on  Heritable  Security ;  and  it  is  hereby  declared 
and  enacted,  that  the  Societies  or  Bodies  of  Men  specified 
in  the  said  Act  include  and  shall  be  deemed  to  include  the 
General  Assemblies,  Synods,  and  Presbyteries  of  the  Esta- 
lished  Church  of  Scotktndj  and  of  all  other  Presbyterian 
Churches  in  Scotland. 
K^M^ording       XXXIU*  The  Isst  Proviso  to  the  Ninth  Section  of  the 
writ^      «  Titles  to  Land  (Scotland)  Act,  1858,"  expressed  in  the 
itesigiia-    following  Terms,  viz.^  '^  Provided  always,  that  the  recording 

on  uouT  of  «^^^  ^^^  **<^"K  ^'^^^  ^^^^  W"^  *^*'^  have  the  Effect  of 
oi)erate      an  Instrument  of  Sasine  following  on  such  Deed,''  is  hereby 
wiohDwd.  repealed ;  and  in  lieu  thereof,  when  a  Deed  which  is  the 
\varrant  for  Resignation,  with  a   Writ  of  Resignation 
written  thereon,  has  been  or  shall  be  recorded  in  the  appro- 
priate Register  of  Sasines,  the  recording  of  such  Deed  along 
with  such  Writ  shall  not  have  the  Effect  of  an  Instrument 
of  Sasine  following  on  such  Deed. 
tioT"f^        XXXIV,  The  Fifteenth  Section  of  the  recited  Act  is 
Lan(L  con-  hereby  repealed ;  and  in  lieu  thereof  be  it  enacted,  That 

tained  in    where  auv  Lands  held  or  not  held  Burgage  have  been  par- 
recorded      A-     1     I     "j        •!.   J  •  •      n  <=»«=»        — ..    -         * 

Deeds  may  ticularly  doscnbcd  m  any  prior  Conveyance,  Discharge,  or 

^  ^'^h^^  other  Deed  or  Instrument  duly  recorded  in  the  appropriate 

miint        Register  of  Sasines,  it  shall  not  be  neoessanr  in  any  subse- 

Writs  by    queut  Couveyancc,  Discharge,  or  other  Deed  or  Instrument 

mereiy"^^   containing  or  referring  to  the  whole  or  any  Part  of  such 

Lands,  to  repeat  the  particular  Description  of  the  Lands  at 

Length,  but  it  shall  be  sufficient  to  specify  the  Name  of  the 

County,  and,  where  the  Lands  are  held  Burgage,  the  Name 

of  the  Burgh  and  County  in  which  they  are  situated,  and 

to  refer  to  the  particular  Description  contained  in  the  prior 

Conveyance,  Discharge,  or  other  Deed  or  Instrument  so 

recorded,  in  or  as  nearly  as  may  be  in  the  Manner  set  Ibrth 

in  No.  1.  of  Schedule  (H.)  to  this  Act  annexed;  and  the 

Specification  and  Reference  so  made  shall  be  held  to  im 

equivalent  to  the  full  Insertion  of  the  particular  Deaci^pfttsn 
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contained  in  such  prior  Conveyance,  Discharge,  or  other 
Deed  or  Instrument  so  recorded,  and  shall  have  the  same 
Efiect  as  if  the  particular  Description  had  been  inserted  ex- 
actly as  it  is  set  forth  in  such  pnor  Conveyance,  Discharge, 
or  other  Deed  or  Instrument. 

XXXV.  The  Thirty.first  Section  of  the  «  Titles  to  Land  Convey- 
(Scotland)  Act,    1858,"  is  hereby  repealed;   and  in  lieuj^^*"^ 
thereof  be  it  enacted,  That  in  Case  of  any  Error  or  Defect  in  ments  may 
any  Notarial  Instrument  expede  or  to  be  expede  in  Virtue  i»  recorded 
of  the  said  Act,  or  of  the  Act  Eighth  and  Ninth   Fictoria,  °  *'^°^* 
Chapter  Tliirty-one,  or  in  the  recording  of  any  such  Instru- 
ment, or  of  any  Instrnment  of  Resignation  ad  remanentiam^ 

or  in  the  reconling  of  any  Conveyance,  or  Procuratory  of 
Resignation  ad  remanentiamj  or  Warrant  of  Registration, 
recorded  or  to  be  recorded  in  the  Register  of  Sasines  in 
virtue  of  the  said  Titles  to  Land  Act,  it  shall  be  competent 
of  new  to  make  and  record  a  Notarial  Instrument,  or  In- 
strument of  Resignation,  or  of  new  to  record  the  Convey- 
ance, or  Procuratory  of  Resignation,  with  the  original  or 
a  new  Warrant  of  Registration,  as  the  Case  may  require ; 
and  such  new  Notarial  Instrument  or  Instrument  of  Resig- 
nation, so  expede  and  recorded,  or  such  Conveyance  or 
Procuratory  of  Resignation,  so  of  new  recorded,  with  tlie 
original  or  new  Warrant  of  Registration,  as  the  Case  may 
require,  shall,  from  the  Date  of  recording  thereof,  have  the 
same  Effect  as  if  no  previous  Notarial  Instrument  or  Instru- 
ment of  Resignation  had  been  expede  or  recorded,  or  as 
if  such  Conveyance,  or  Procuratory  of  Resignation,  and 
original  Warrant  of  Registration  had  not  been  previously 
recorded. 

XXXVI.  The  Words  "  to  be  holden  in  the  same  Manner  Mwining  of 
in  which  the  Granter  of  the  Conveyance  held  or  m^ht  have  ^J^^  . 
held  the  same,"  in  the  Fifth  Section  of  the  "  Titles  to  Titbs  to* 
Land  (Scotland)  Act,  1858,"  and  the  Words  of  the  same  or  Land  Act, 
similar  Import  in  the  Twelfth,  Twenty-first,  Twenty-second,  J?^*^®* 
and  Twenty-seventh  Sections  of  the  said  Act  relative  to 

the  Manner  in  which  the  Lands  mentioned  in  the  said 
Sections  are  to  be  held,  are  hereby  declared  and  shall  be 
construed  to  mean  that  the  Lands  are  to  be  held  a  me  vel  de 
tney  where  the  Investiture  of  Lands  contains  no  Prohibition 
against  Subinfeudation  or  against  an  alternative  Holding, 
and  a  me  only  where  the  Investiture  contains  such  Prohibi- 
tion :  Provided  always,  that  where  the  Investiture  contains 
such  Prohibition,  the  Conveyance  or  Instrument  shall,  if  an 
EiUtry  in  the  Lands  therein  specified  or  thereby  conveyed 
be  expede  with  the  Superior  within  Twelve  Months  from 
the  Date  of  such  Conveyance  or  Instrument,  have  the  same 
Preference  in  all  respects  from  the  Date  of  recording  in 
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the  appropriate  Register  of  Sasines  the  Conyeyanoe  or  In- 
strument, as  if  the  same  contained  Bnameveldeme  Holding 
and  the  Investiture  did  not  contain  any  Prohibition  against 
Subinfeudation  or  against  an  alternative  Holding. 
Amend-         XXXVII.  The  Thirty-third  Section  of  the  Titles  to 
B^&LSd      ^^"^  (Scotland)  Act,  1858,  shall  be  read  and  construed  as 
of "  Titles  if  the  Word  f^  Kesignation"  were  substituted  for  the  Word 
fBTOtiand'i  "  Registration"  occurring  in  the  said  Section. 
Act^ i85a^     XaXVIII.  Where  a  Judicial  Factor  shall  apply  by 
Mode  of     Petition  for  Authority  to  complete  a  Title  to  any  Lan<k 
TiUe  by^^  held  or  not  held  Burgage  formmg  Part  of  the  Estate  under 
Judicial     his  Management,  and  where  the  Petition  shall  specify  the 

fxJSir  I^ands  ^  "^^'^^^  such  Title  is  to  be  completed,  the  War- 
Estate,  Ac.  rant  granted  for  completing  such  Title  snail  also  specify 
the  Lands  to  which  such  Title  is  to  be  completed,  ana  sucn 
Warrant  shall  be  held  to  be  a  Disposition  ot  the  Lands,  and 
an  Assignation  of  any  Heritable  Securities  contained  in 
such  Warrant  in  due  and  usual  Form,  in  favour  of  such 
Judicial  Factor  by  the  Person,  whether  in  Life  or  deceased, 
whose  Estate  is  under  judicial  Management,  and,  where 
such  Judicial  Factor  has  been  appointed  on  a  Trust  Estate 
which  shall  have  been  vested  in  a  Trustee  or  former  Judicial 
Factor  by  such  Trustee  or  former  Factor,  whether  in  Life 
or  deceased,  for  the  Purposes  of  such  Trust:   Provided 
always,  that  for  enablingthe  Person  in  whom  such  Lands 
were  last  vested,  or  his  Representatives,  or  other  Parties 
interested,  to  bring  forward  competent  Objections  against 
such  Warrant  being  granted,  or  Claims  upon  the  Estate, 
the  Court  shall  order  such  Intimation  and  Service  of  the 
Petition  as  to  them  shall  seem  proper. 
AU  Char-       XXXIX.  Charters  of  Resignation  or  Adjudication  or 
Wri^oi     ^^^^  ^^^^'  operate  as  a  Confirmation  of  the  whole  Deeds 
Besigna-    and  Instruments  necessary  to  be  confirmed  in  order  to  com- 
oTOrate      P'®^®  ^^^  Investiture  of  the  Party  in  whose  Favour  such 
Confirma-  Charter  may  be  or  may  have  been  granted. 
^^^'  XL.  Writs  of  Confirmation  and  Writs  of  Resignation 

c^^r^V  and  Writs  of  Clare  constat  granted  in  Terms  of  the  Titles 
tioQ,  Ac,    to  Land  {Scotland)  Act,  185^,  by  Subjects  Superiors,  shall 
jwta  Supe-  ^^  authenticated  in  the  Form  required  by  the  Law  of 
riors  to  be  Scotland  in  the  Case  of  ordinary  Deeds. 
*^^-  XLI.  The  Stamp  Duty  chargeable  on  Writs  of  Confir- 

Du^^on     mation.  Writs  of  Resignation,  Writs  of  Clare  constat,  and 
Writs  of     Writs  of  Investiture,  granted  or  to  be  granted  in  virtue  of 
tiCSf  ST"  ^t®  said  Act,  and  on  Writs  of  Acknowledgment  under  «  The 
Registration  of  Leases  {Scotland)  Act,"  shall  be  the  same 
as  that   now  chargeable  on  Charters   of  ConfiimaiioiD, 
Charters  of  Resignation,  and  Precepts  of  Clare  oom 
Appiica-        XLII.  The  Fees  to  be  drawn  from  and  aftar  die 
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of  this  Act  in  the  Office  of  the  Begister  of  Deeds,  Probative  tion  of 
Writs,  and  Protests  shall  be  applied  in  the  first  Instance  to^®®^ 
Payment  of  the  Principal  Keeper  to  the  Extent  of  a  Sum 
of  Five  hundred  Ponndis  annually,  and  of  each  of  the  Two 
Assistant  Keepers  to  the  Extent  of  Three  hundred  and 
fif^y  Pounds  annually,  and  any  Sorplus  of  the  said  Fees  shall 
be  disposed  of  according  to  the  existing  Law  and  Practice. 

XLIII.  This  Act  shall  take  Effect  from  and  after  the  com- 
First  Day  of  October  One  thousand  eight  hundred  and«^e»ice-. 

Sixty.  Act 


SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A.) 

No.  1. 

Warrant  of  Registration  to  be  written  on  a  Conveyance  when 
presented  wUhout  Assignation  apart  or  Notarial  Instrur- 
tnent* 

Register  on  behalf  of  A.  B.  (insert  Designation)  [or 
Register,  ^c,  along  with  Assignation  (or  Assignations) 
hereon]  (or  otherwisej  as  the  Case  may  be). 

(Signed)        A.B. 

[or]  C.Z?.,  W.S.,  Edinburgh, 

[or,  as  the  Case  may  &e,]  Agent  of  the 

said  A,B. 

No.  2. 

Warrant  of  Registration  to  be  written  on  a  Conveyance  wlien 
presented  with  Assignation  apaH  or  Notarial  Instrument. 

Register  on  behalf  of  A.B.  (insert  Designation)  along 
with  the  Assignation  [or  Assignations  or  Notarial  Instru- 
ment] docqneted  with  reference  hereto  (or  oihenoisey  as  Hie 
Case  may  be). 

(Signed)        A.B. 
\or']  CD.,  W.S.,  Edinburgh, 

[or J  as  the  Case  may  &e,]  Agent  of  the 

said  A.B. 

SCHEDULE  (B.) 

Notarial  Instrument  in  favour  of  Dispones  or  his 

Assignee,  Sfc. 
At  there  was  by  [or  on 

behalf]  of  A.B.  of  Z.  Esquire,  presented  to  me,  Notary 
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Pablic  sabacribing,  a  Disposition  [or  other  Deed^  or  an 
Extract  of  a  Deed,  €u  the  Case  tnay  be\f  granted  by  CD.  of 
y.  Elsijnire,  and  bearing  Date  [ingert  ihe  Date\t  by  which 
Disposition  the  said  CLD.  sold,  alienated,  and  disponed  to 
the  said  A^.  \or  ga^e,  granted,  and  disponed,  or  otherwiscj 
as  the  Case  may  be^  to  the  said  A£I\  \or  to  £J^.],  and  his 
Heirs  and  Assignees  \inserl  the  Destmadonj  if  any  y  so  far  as 
may  be  necessary^  heritably  and  irredeemably  \or  redeem- 
ably,  or  in  Liferent,  or  otherwisej  as  the  Case  may  ie,]  all 
and  who\e  [insert  the  Description  of  the  Subjects  conv^ed; 
and  if  the  Deed  be  granted  under  the  Burden  of  a  Real  Uen 
or  Servitudej  or  any  other  Incumbrance^  CondUion^  or  QuaU- 
Jlcation  of  the  Right,  or  under  Redemption^  add  Aere],  bat 
always  under  the  Burden  of  a  Beal  Lien,  ^c  [as  the  Case 
may  6«].  [7/*  the  Person  expeding  the  histrument  be  other 
than  the  original  Disponee,  add]y  As  also  there  was  pre- 
sented to  me  [here  specify  the  Title  or  Series  of  Titles  by 
which  such  Person  acquired  Right,  and  the  Nature  and  Ex- 
tent of  his  Right'].  Whereupon  this  Instrument  is  taken 
in  my  Hands,  in  Terms  of  the  Titles  to  Land  (Soothnd) 
Act,  1860.  In  witness  whereof  [tn«^  a  Testing  Clausejos 
in  Instrument  of  Resignation  and  Sasine  authorized  by  ihe 
Act  10  4-  11  Vict.y  Cap.  49]. 

(Signed)         G.H. 

I.K.,  Witness.  Notary  Public. 

L.M.J  Witness. 

SCHEDULE  (C.) 

Clause  of  Direction  specifying  Part  of  Deed  which  Granler 

desires  to  be  recorded. 

AiTD  I  direct  to  be  recorded  in  the  Register  of  Saanes 
the  Part  of  this  Deed  from  its  Commencement  to  the 
Words  (insert  Words)  on  the  Line  of  the 

Page  [and  also  the  Part  from  the  Wcrda 
(insert  Words)  on  the  Line  of  the 

Page  to  the  Words  (insert  Words)  on  the 
Line  of  the  Page]  [or  I  direct  the  Whole  of 

this  Deed  to  be  recorded  in  the  Kegister  of  Sasines  with  the 
Exception  of  the  Part]  [or  Parts,  as  the  Case  may  bty  speci- 
fying the  Part  or  Parts  excepted,  as  ahove.'] 

SCHEDULE  (D.) 
Writ  of  Clare  constat  in  Burgage  Subjects. 

Wb  [specify  Granters'].  Whereas  it  clearly  appears  that 
CD.  [insert  Name  and  Designation  of  the  Ancetto^dkihti 
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vest  and  seised  in  Idescribe  Lands;  and  then  insert  any 
necessary  Clauses  as  m  Writs  of  Clare  constat  applicable  to 
feudal  Property]  ;  and  that  conform  to  Instrument  of  Cog- 
nition and  Sasine  \or  as  t/te  Case  may  be]  in  favour  of  the 
said  CD.y  recorded  in  the  Register  of  Sasines  of  [insert  the 
TUle  of  the  Register'jy  the  Day  of  in  the 

Year  And  that  AJB.  [insert  Name  and  Desianor 

tion  of  ffeir']  is  eldest  Son  and  nearest  and  )awiiil  Henr  of 
the  said  CD,  [or  as  the  Case  may  be.]  Therefore  we  hereby 
declare  the  said  A,B.  to  have  Siffbt  to  the  said  Loinds  as 
Heir  foresaid.  In  witness  whereof  [l9  be  tested  and  signed 
in  common  Form], 


SCHEDULE  (E.) 

Notarial  Instrument  in  favour  of  a  general  Disponee^  or  his 

Assignee^  ^c. 

At  there  was  bv  [or  on  behalf  of] 

A.B.  of  Zf  presented  to  me,  Notary  Public  subscribing,  a 
Disposition  [or  otJier  Deed  or  Instrumetit],  recorded  in  the 
[specify  Register  of  Sasines  and  Date  of  recording]^  by  which 
recorded  Disposition  [or  other  Deed  or  Instrument]  CD*  of 
Yj  was  vested  in  all  and  whole  [describe  the  Lands  or  other 
Subjects,  as  the  Case  may  be]  ;  as  also  there  was  presented 
to  roe  a  general  Disposition  [or  other  Deed,  or  an  Extract 
of  a  Deea]j  granted  by  the  said  CD.,  and  bearing  Date 
[insert  Date],  by  which  general  Disposition  the  said  CD, 
gave,  granted,  and  disponed  [or  otherwise,  as  the  Case  may 
be],  to  the  said  A.B,,  and  his  Heirs  and  Assignees  [or 
otherwise,  as  the  Case  may  be],  heritably  and  irredeemably 
[or  in  Liferent,  or  otherwise,  as  the  Case  may  be],  all  and 
sundry  the  whole  Heritable  Estate  of  which  he  was  [or 
might  die]  possessed.  [If  the  Deed  be  granted  under  any 
Heal  Burden,  or  Condition  or  QuaMcation,  add  here,  but 
always  under  the  Burden  of  the  Beaf  Lien,  &c ;  and  if  the 
Deed  be  granted  in  Trust,  or  for  specie  Purposes,  add,  bat 
always  in  trust,  or  for  the  Uses  and  I'urposes  mention^  in 
said  Deed.  If  the  Person  expeding  the  instrument  be  other 
than  Hie  original  Disponee,  add,  as  also  there  was  presented 
to  me  {specify  the  Jitle  or  Series  of  Titles  by  which  such 
Person  acquired  Bight,  and  the  Nature  and  Extent  of  his 
Right.)]     Whereupon,  ^c.,  as  in  Schedule  (B.) 
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SCHEDULE  (F.) 

No.  1. 

Asngnaiion  of  an  unrecorded  Conveyance. 

I,  A.B.J  in  consideration  of,  ^c.  [or  otherwise^  ae  the  Case 
may  he\^  hereby  assign  to  C.D.j  and  his  Heirs  and  Assig- 
nees [or  othertoisej  as  the  Case  may  be\j  the  Disposition  [or 
other  Deed,  epecifying  the  Nature  of  the  i^e^cQ  granted  bj 
E,F.,  dated,  Sfc,  by  which  he  conveyed  the  Liands  of  Z, 
as  therein  described,  to  me  [or  oiherwieey  as  the  Case  may 
be,  specifying  tlie  connecting  TUlcy  and  the  Nature  and  £r- 
tent  of  the  Right  conveyed.  State  the  Term  of  the  Assignee  s 
Entry ;  and  other  Particulars^  if  any,  ought  to  be  specified,] 
In  witness  whereof  [insert  a  Testing  Clause  in  the  usual 
FormJ] 

No.  2. 

Assignation  of  an  unrecorded  Conveyance  written  upon  the 

Conveyance. 

ly  A.B,^  in  consideration  of,  ^o.  [or  otherwise,  as  the  Case 
may  be],  hereby  assign  to  CjD.,  and  nis  Heirs  and  Assignees 
[or  otherwise,  as  the  Case  may  be],  the  foregoing  Disposition 
of  the  Lands  of  X,  as  therein  described^  granted  in  my 
Favour  [or  otherunse,  as  the  Case  may  be,  specifying  the 
connecting  Title,  and  tlie  Nature  and  Extent  of  the  Sight  con- 
veyed-  State  the  Term  of  the  Assignee's  EfUry;  and  oiher 
Particulars,  if  any,  ought  to  be  ^ecified.]  In  witness  whereof 
[insert  a  Testing  Clause  in  the  usual  Form^ 


SCHEDULE  (G.) 

Notarial  Instrument  in  favour  of  an  Assignee  to  an  wir 
recorded  Conveyance  to  be  recorded  along  with  the  Convef- 
ance- 

At  there  was 

by  [or  on  behalf  of]  A.B.  of  Z.,  presented  to  me,  Notary 
Public  subscribing,  a  Disposition  [or  other  Deed,  as  the  Cass 
may  be,  specifying  the  Nature  of  the  Deed],  granted  by  CD* 
of  F.,  and  bearing  Date  [insert  Date] ;  by  which  Disposi- 
tion the  said  CD.  conveyed  to  E.F.  the  Lands  of  X^  as 
therein  described,  and  which  Disposition  is  to  be  recorded 
along  with  this  Instrument ;  as  also  there  was  presented  to 
me  [specify  tfie  Title  or  Series  of  Titles  by  whvA  A.B.  as- 
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quired  Eighty  and  the  Nature  and  Extent  of  his  Right.'] 
Whereupon,  Src.  as  in  Schedule  (B.) 

(Signed)        G.H., 

Notary  Public. 

LK.y  Witness. 
L.M.f  Witness. 


SCHEDULE  (H.) 

No.  1. 

Clause  of  Reference  to  particular  Descript^i  contained 

in  a  Prior  Deed. 

The  Lands  [or  Subjects]  and  others  [or  the  Lands  de- 
lineated and  coloured  on  a  Copy  of 
the  Ordnance  Survey  Map  hereto  annexed,  and  sfgned  as 
relative  hereto],  [or  the  Lands  of  A.  and  others],  [or  the 
House  No.  10,  Street,  and  others,]  [or  other 
like  short  Description^']  ia  the  County  of  ,  [or 
in  the  Burgh  of  and  County  of 
as  the  Case  may  &e],  being  the  Lands  [or  Subjects]  parti- 
cularly described  in  the  Disposition  [or  other  Veed,  as  the 
Case  may  be],  granted  by  CD.y  and  bearing  Date  [insert 
Date]j  and  recorded  in  the  [specify  Register  of  Saeines]  on 
the  Day  of  in  the  Year 
[or  as  particularly  described  in  the  Instrument  of  Sasine  or 
Notarial  Instrument  recorded;  ^c,  or  as  die  Case  may  be]. 
[If  Part  only  of  Lands  is  conveyed^  describe  such  Part  as 
above^  and  addy  being  Part  of  the  Lands  particularly  de- 
scribed, ^c;  or  thusj  being  the  Lands  [or  Subjects]  as 
particularly  described,  ^c,  with  the  Exception  of,  and 
describe  the  Part  excepted]. 

No.  2. 

Clause  of  Reference  to  Destinations  in  Entails. 

[After  inserting  such  Part  of  the  Destination  as  may  be 
thought  necessary f  add]  and  to  the  other  Heirs  specified  and 
contained  in  a  Disposition  and  Deed  of  Entail  of  the  said 
Lands  executed  by  the  deceased  E.F.,  bearing  Date  the 

Day  of  in  the  Year  ,  and  recorded 

in  the  Register  of  Tailzies  on  the  Day  of 

in  the  Year  ,  [or  in  the  said  Disposition  and  Deed 

of  Entail  dated  and  recorded  as  aforesaid,  or  in  a  Deed  [or 
Instrument]  recorded  [specify  Register  of  Sasines]  upon  tbe 

Day  of  in  the  Year  ]. 
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SCHEDULE  (L) 

Notarial  Instrument  in  favour  of  a  Trustee  in  a  Sequestrationj 
or  of  Liquidators  of  Joint  Stock  Compames, 

At  there  was,  by  [or  on  behalf  of] 

AJB.y  as  Trnstee  on  the  sequestrated  Estate  of  CJ)^  [or  as 
Liquidator  for  winding  up  the  [specify  Name  of  Com- 
pany]y  presented  to  me,  Notary  Pablic  subscribing,  a  Dis- 
position [or  other  Deed  or  Instrwnent]  [insert  Dale]  recorded 
in  the  {specify  Register  and  Date  of  recording]^  by  which 
[^c.y  specify  Hie  Title  or  Series  of  Titles  by  which  the 
Bankrupt  held  the  Lands'] ;  as  also  there  was  presented  to 
me  an  Extract  Act  and  Warrant  of  Confirmation  in  faroor 
of  the  said  A.B.j  dated  [insert  Date]  [or  here  specify  the  Ap- 
pointment ofthe  Liquidator  or  Liquidators^  and  the  Date 
thereof].     Whereupon,  ^c,  as  in  Schedule  (jB.) 

SCHEDULE  (K.) 

Register,  in  Terms  of  Clause  of  Direction,  on  behalf  of 
A,B.y  [insert  Designationy  andy  where  necessary y  add,  alon^ 
with  Assignation  hereon  (or  Assignations  hereon)  (or  Wnt 
of  Resignation  hereon)  (or  the  Assignation  or  Asngnations 
or  Notarial  Instrument  docqueted  with  reference  hereto)  {or 
otherwise  J  as  the  Case  may  he)]. 

(Signed)         A.B. 

[oTy  C.D.y  W.S.,  Edinbttigh,] 
[ory  as  the  Case  may  be]     Agent  ofthe  said  J.£. 

SCHEDULE  (L.) 

Clause  of  Reference  to  Conditions  of  Entail,  ^c. 

[After  iJie  Description  of  the  Lands  insert]  Bat  always 
with  and  under  the  Conditions,  Prohibitions,  Declarations, 
Limitations,  and  RestrictionSy  and  Clauses  irritant  and  re- 
solutive [or  Clause  authorizing  Registration  in  the  Register 
of  Tailzies,  as  the  Case  may  be]y  contained  in  a  Disposition 
and  Deed  of  Entail  of  the  Lands  of  X.  [specify  leading 
Name  merely],  and  others,  executed  by  the  deceased  JS./I, 
bearing  Date  the  Day  of  in  the  Year 

and  recorded  in  the  Register  of  Tailzies  on  the 
Day  of  in  the  Year 

[or  in  the  said  Disposition  and  Deed  of  Entail  dated  and 
recorded  as  aforesaid]  [or  in  (specify  Writ)  recorded  in  the 
General  Register  of  Sasines  (or  as  the  Case  may  be)  upon 
the  Day  of  in  the  Year  J. 
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Cap.  CXLVI. 

An  Act  to  amend  the  Act  for  regulating  Measures  used  in 
Sales  of  Gas.—liSth  August  I860.] 

Whebeas  Delays  have  occurred  in  preparing  the  Models 
of  Measures,  according  to  the  Provisions  of  an  Act  passed 
in  the  last  Session  of  Parliament,  intituled  An  Act  for  re-nk^ 
gulating  Measures  used  in  Sales  of  Gasj  and  it  is  expedient  ^^«  ^' 
to  defer  the  Time  when  several  of  the  Provisions  of  tne  said 
Act  come  into  operation,  and  further  to  amend  the  same  : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  Advice  and  Consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assemblea,  and  by  the  Authority  of  the  same,  as  follows : 

I.  Except  as  to  things  done  before  the  passing  of  thisOAlevi*- 
Act  under  the  Authority  of  the  said  Act,  where  in  the  said  ^^^ 
Act  anything  is  required  to  be  done  within  a  specified  Time  specified 
after  the  passing  of  the  same,  such  Time  shaU  be  calculated  ^^^^^ 
as  if  the  Thirteenth  Day  of  October  One  4iousand  eight 
hundred  and  sixty  had  been  the  Date  of  thd  '    -^I'ng  of  the 
said  Act :  Provided  always,  that,  notwithstafidmg  anything 
in  the  said  Act  contained,  the  said  Act  shall  not  come  into 
operation  in  any  County  of  England  until  the  Magistrates 
of  such  County  in  Quarter  Sessions,  or  in  any  County  in 
Scotland  until  the  Commissioners  of  Supply  of  such  County, 
or  in  any  County  of  Ireland  until  the  Grand  Jury  of  such 
County,  shall  have  resolved  to  bring  such  County  under 
the  Operation  of  the  Act. 

n.  This  Act  and  the  recited  Act  shall  be  construed  to-Constroo- 
gether  as  One  Act,  and  all  Penalties  and  Forfeitures  incurred  ^cto!lnd 
under  the  Provisions  of  either  Act  shall  be  sued  for  and  re-B6oovei7 
coverable  in  all  Counties,  Ridings,  or  Divisions  in  England^l?^' 
and  Ireland  before  Two  or  more  Justices  of  the  Peace  at 
Petty  Sessions,  or  before  the  Mayor  or  other  Chief  Magis- 
trate of  any  City,  Borough,  Town,  or  Place. 
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AocommodAtion  for  Sheriff  Courts,  to  provide  additional       .  •  •  .19 

Adoussion  of  Bux^essee ;  to  amend  the  Law  relating  to  the  I^egal  Qualifications  of 
CounciUors,  and  the  Admission  of  Burgesses  in  Boyal  Burghs  in  Sootlaad,  IB 

iksylnm  for  Criminal  Lunatios ;  to  make  bettor  Provision  for  the  Custody  and  Care 
of  Criminal  Lunatics,  ........        36 

Bankruptcy ;  to  amend  certain  Provisions  in  the  Bankrupt  Law  of  Scotland,  13 

Barnard's  (Sir  John)  Act,  etc. ;  to  repeal  the  Act  7  Greo.  2,  c.  6,  commonly  called 
**  Sir  John  Barnard's  Act,"  and  the  Act  10  Geo.  2,  c.  8,    .  .  .32 

Births,  Deaths,  and  Marriages;  to  amend  the  Acts  17  and  18  Vict,  c.  80,  and  18  and 
19  Vict,  c.  29,  relating  to  the  B^istration  of        .  .  .  .  .57 

Bleaching  and  Dyeing  Works,  to  place  the  Employment  of  Women,  Young  Penons, 
and  Children  in,  under  the  Begulations  of  the  Factories  Acts,    .  .  .42 

Burgage  Tenure ;  to  extend  certain  Provisions  of  the  Titles  to  Land  (Bootland)  Act» 
1858  (21  and  22  Vict,  c  76),  to  Titles  to  Land  held  by  Buigage  Tenure;  and 
to  amend  the  said  Act,         ........      130 

Certificated  Conveyancers ;  to  amend  the  Laws  relating  to  Certificates  to  deal  in  Game; 
to  repeal  the  Duties  on  Game  Certificates  and  Certificates  to  deal  in  Game,  and  to 
impose  in  Ueu  thereof  Duties  on  Excise  Licences  and  Certificates  lor  the  like 
Purposes,       ..........       €^ 

Cheap  Trains,  etc. ;  to  make  perpetual  the  Act  21  and  22  Vict,  c.  75,  to  amend  the 
Law  relating  to  Cheap  Trains,  and  to  restrain  the  Exercise  of  certain  Powers  by 
Canal  Companies  being  also  Bail  way  Companies,  .  .  .  .       S2 

Civil  Service  Superannuation;  to  extend  in  certain  Cases  the  FrovisionB  of  the 
Superannuation  Act,  1859, 22  Vict,  c.  26,  .  .  .  .  .65 

Cottages  for  Labouren,  etc ;  to  facilitate  the  building  of  Cottages  for  Laboureca» 
Farm  Servants,  and  Artisans,  by  the  Proprietors  of  Entailed  fkrfaates  in  Scotland,    85 

Councillors  of  Burghs,  etc. ;  to  amend  the  liaw  relating  to  the  Legal  Qnaliflcations  of 
Counoillors,  and  the  Admission  of  Burgesses  in  Boyal  Burghs,  .  .  .18 

Court  Hoosee ;  to  provide  additional  Aooommodation  for  the  Sheriff  Courts,  .       19 

Criminal  Lunatic  Asylum ;  to  make  better  Provision  for  the  Custody  and  Care  of 
Criminal  Lunatics,  ......... 

Deaths,  Begistration  ol—see  Births,  Deaths,  and  Marriages. 

Drink,  Articles  of,  for  preventing  the  Adulteration  of  .  .  •  .       5S 

Dwellings  for  the  Labouring  Classes ;  to  facilitate  the  building  of  ColtegQB  for 
Labourexs,  Farm  Servante,  and  Artisans,  by  the  Proprieton  of  Entailed  Esbatos,       85 

Dyeing  Works,  etc. ;  to  place  the  Emplojrment  of  Women,  Toung  Pexacms,  and 
Children  in  Bleaching  Works  and  Dyeing  Works  under  the  Begulations  of  the 
Factories  Acts,         ..........       42 

East  India  Bonds,  etc. ;  to  regulate  Probate  and  Administration  with  re^>ect  to  eertain 
Indian  Government  Securities ;  to  repeal  certain  Stamp  Duties ;  and  to  extend 
the  Operation  of  the  Act  22  and  23  Vict,  c  39,  to  Indian  Bonds,  .  .        29 

East  Indies ;  to  extend  in  certain  caaea  the  Providons  of  the  Superannuation  Act, 

1869  (22  Vict,  c.  26), 6;^ 

Excise  Duties ;  to  repeal  the  Duties  on  Game  Certificates  and  Certificates  to  deal  in 
Game,  and  to  impose  in  lieu  thereof  Duties  on  Excise  Licences  and  CcurtEBoalsi 
for  the  like  Purposes,  .......,€» 

Factories ;  to  place  the  Emplovment  of  Women,  Young  Persons,  and  Cfaildi«B  im 
Bleaching  Works  and  Dyeing  Works  under  the  Regulations  of  the  FaotnJM  M^    « 


y 
v 


INDEX.  155 

rAOB 

T^rm  Sanrants,  Dwellings  for — Me  Labourers'  Cottages. 

Fisheries ;  to  extend  the  Act  S  and  9  Vict,  o.  26,  for  preyenting  Fishing  for  Trent  or 
other  Fresh  Water  Fish  by  Nets  in  the  Rivers  and  Waters  in  Scotland,  .        14 

Fisheries ;  to  amend  the  Law  relative  to  the  Scottish  Herring  Fisheries,     .  .        73 

Food  or  Drink,  for  preventing  the  Adulteration  of  Articles  of,  .  .  .52 

Friendly  Societies ;  to  amend  the  Act  18  and  19  Vict,  c.  63,  relating  to  Friendly  Societies,    33 

Game  Certificates,  etc. ;  to  repeal  the  Duties  on  Grame  Certificates  and  Certificates  to 
deal  in  Game,  and  to  impose  in  lieu  thereof  Duties  ou  Excise  Licences  and  Cer- 
tificates for  the  like  Purposes,         .......        65 

Gas,  Sales  of,  to  amend  the  Act  22  and  23  Vict,  c  66,  for  Begulating  Measures  used  in   158 

Heritable  Securities,  etc ;  to  regulate  the  levying  and  collection  of  the  Inventory 
Duty  payable  upon  Heritable  Secifritiee,  and  other  Property,      .  .  .47 

Herring  Fisheries;  to  amend  the  Law  relative  to  the  Scottish  Herring  Fisheries,   .        73 

Highway  Bates ;  to  continue  the  Act  4  and  5  Vict,  c  59,  for  authorizing  the  appli- 
cation of  Highway  Bates  to  Turnpike  Roads,       .....        36 

Improvement  of  Towns ;  to  amend  the  Police  of  Towns  Improvement  Act  (13  and  14 
Vict,  o.  33),  so  as  to  enable  Towns  and  populous  Places  in  Scotland  to  avail  them- 
selves of  its  Provisions  for  Sanitary  and  other  Improvements,  without  at  the  same 
Time  adopting  its  Provisions  as  regards  the  Establishment  and  Maintenance  of  a 
Police  Force,  .........        87 

Income  Tax ;  formnting  to  Her  Majesty  Duties  on  Profits  arising  from  Property, 
Professions,  Trades,  and  Offices,     .......  1 

India  Bonds  and  Securities ;  to  reg^ulate  Probate  and  Administration  with  respect  to 
certain  Indian  Government  JMcurities ;  to  repeal  certain  Stamp  Duties ;  and  to 
extend  the  operation  of  the  Act  22  and  23  Vict.,  c.  39,  to  Indian  Bonds,  .        29 

Inventory  Duty ;  to  regulate  the  levying  and  Collection  of  the  Inventory  Duty  pay- 
able upon  Heritable  Securities,  and  other  Property,         ....        47 

Labourers*  Cottages ;  to  facilitate  the  building  of  Cottages  for  Labourers,  Fann  Ser- 
vants, and  Artisans,  by  the  Proprietors  of  Entailed  Estates,       .  .  .        85 

Land ;  to  extend  certain  Provisions  of  the  Titles  to  Land  (Scotiand)  Act,  1858  (21  and 
22  Vict,  c.  76),  to  Tities  to  Land  held  by  Burgage  Tenure ;  and  to  amend  the 
said  Act,       ..........      130 

Lands  Clauses  Consolidation  Acts ;  to  amend  the  Lands  Clauses  Consolidation  Acts, 
1845  (8  and  9  Vict,  cc.  18  and  19),  in  regard  to  Sales  and  Compensation  for  Land 
bv  way  of  a  Bentchu^e,  Annual  Feu  Duty,  or  Ground  Annual,  and  to  enable 
Her  Majesty^s  Principal  Secretary  of  State  for  the  War  Department  to  avail 
himself  of  the  Powers  and  Provisions  contained  in  the  same  Acts,  .115 

Local  Prisons  in  Scotland — tee  Prisons. 

Ltmatic  Asylum  for  Criminals ;  to  make  better  Provision  for  the  Custody  and  Care 
of  Criininal  Lunatics,  ........       36 

Marria^;  to  amend  the  Acts  17  and  18  Vict,  c.  80,  and  18  and  19  Vict,  c  29,  re- 
lating to  the  Begistration  of  Births,  Deaths,  and  Marriages  in  Scotland,  57 

Measures  for  Sale  of  Gas,  to  amend  the  Act  22  and  23  Vict,  c  66,  for  regulating    .      153 

PaAvnbrokers,  to  amend  the  Act  39  and  40  Geo.  8,  c.  99,  for  better  regulating  the 
Business  of    .  .  .  .  .81 

Perth  Prison  ;  to  provide  for  the  Management  of  the  General  Prison  at  Perth,  and  for 
the  Administration  of  Local  Prisons  in  Scotland,  ....        88 

Police  of  Towns;  to  amend  the  Police  of  Towns  Improvement  Act  (13  and  14  Vict, 
c  83),  so  as  to  enable  Towns  and  populous  Places  in  Scotland  to  avail  themselves 
of  its  Provisions  for  Sanitary  and  other  Improvements,  without  at  the  same  time 
adopting  its  Provisions  as  regards  the  Establishment  and  Maintenance  of  a 
Pohce  Force,  .........        87 

Prisons ;  to  provide  for  the  Management  of  the  General  Prison  at  Perth,  and  for  the 
Administration  of  Local  Prisons  in  Scotland,      .  .88 

Probate  and  Administration  (India) ;  to  regulate  Probate  and  Administration  with  re- 
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spect  to  certain  8tamp  Dmties;  and  to  extend  the  operation  of  the  Act  22  and  23 
Vict-,  c  39,  to  Indian  Bonds, ^ 

Procton ;  to  amend  the  LaWB  relating  to  AttomeyB,  BolxeitoiB,  Procton,  eCc^  190 

Property  Tax ;  for  granting  to  Her  Majesty  Dnties  on  Profits  arising  ftom  Property, 
Professions,  Trades,  ami  Offices,    .......  I 

Qualifications  of  Conncillors  \  to  amend  the  Law  relative  to  the  Legal  QoaUAeatkMH 
of  Conncillors,  and  the  Admission  of  Buigeases  in  Boyal  Buighs,  ...        18 

Railways ;  to  make  perpetual  the  Act  21  and  22  Vict,  c.  75,  to  amend  the  Law  relating 
to  Cheap  Trains,  and  to  restrain  the  Exercise  of  certain  Powers  by  Canal  Com- 
panies being  abo  Bailway  Companies,      ......        32 

Registration  of  Births,  etc  ;  to  amend  the  Acts  17  and  18  Vict,  o.  80,  and  18  and  19 
Vict,  c.  29,  relating  to  the  Registration  of  Births,  Deaths,  and  Marriages,  57 

Royal  Borghs — see  ConncUlora  of  Burghs. 

Sale  of  Gas,  to  amend  the  Act  22  and  28  Vict,  c  66,  for  regulating  Measures  used  in,   153 

Sales  of  Land— «ee  Lauds  Clauses  Consolidation  Acts. 

Salmon  Fishing — «ee  Fisheries. 

Scottish  Herring  Fisheries,  to  amend  the  Law  relative  to  the  .73 

Sequestration-;  to  amend  certain  Provisions  in  the  Bankrupt  Law  of  Sootiaad,  13 

Sheriff  C^mrt  Houses ;  to  provide  additional  Accommodation  for  the  ShorifF  Conrli,        19 

Solicitors,  otft. ;  to  amend  the  Laws  relating  to  Attorneys,  Solicitors,  ProctorB,  and 
Certificttted  Conveyancers,  .  .  .  130 

Stamp  Duties ;  for  granting  to  ^er  Majesty  certain  Duties  of  Stamps,  4 

Stamp  Duties ;  for  granting  to  Her  Majesty  certain  Duties  of  Stamps,  and  to  amend 
the  Laws  relating  to  the  Stamp  Duties,     .  .  .  .  .  • .      118 

Stamp  Duties,  to  repeal  certain  Stamp  Duties,  .....       29 

Stock-Jobbing ;  to  repeal  the  Act  7  Geo.  2,  c  8,  commonly  eaUed  **  Sir  John  Barnard's 
Act,"  and  the  Act  10  Geo.  2,  c^ 32 

Superannuation ;  te  extend  in  certain  Cases  the  Provisions  of  ^eTSuperannuation 
Act,  1869  (22  VicU;  0.  26), ,  .        63 

Titles  to  Land;  to  extend  certain  Provisions  of  the  Titles  to  Land  (Scotland)  Act, 
1858  (21  and  22  Vict,  c  76),  to  Titles  to  Land  held  by  Burgage  Tenure ;  and  to 
amenathe^id  Act,  ........      130 

Towns  Improvement ;  to  amend  the  Police  of  Towns  Iinprovement  Act  (13  and  14 
Vict.,  c  83),  so  as  to  enable  Towns  and  populous  Places  in  Scotland  to  avail 
themselves  of  its  Provisions  for  Sanitary  ana  other  Improvements,  without  at  the 
same  time  adopting  itd  Provisions  as  regards  the  Establishment  and  Maintenance 
of  a  Police  Force,     .  .  .  .  .  .  .  .  .87 

TumpUce  Roads ;  to  continue  the  Act  4  and  6  Yict,  o.  59,  for  authorising  tbs  appiioa* 
tion  of  Jl^ighway  Bates  to  Turnpike  Roads,  .....        36 

War  Department;  to  amend  the  Lands  Clauses  OonaoUdation  Aets,  1M6  (S  and  9 
Vict,  cc  18  and  19),  ........      115 

Women,  etc.,  Employment  of— lee  Bleaching  and  Dyeing  Woito. 

Young  Persons,  etc.,  Employment  of— see  Bleaching  and  Dyeing  Worits. 
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